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ABOUED  AND  DETERMINED 
nr  THB 


WiuM  <f  tateisi  €imii  mi  IPiisitnrt  (SittUiAf^. 


United  States  v.  Des  Moines  River  Nav.  &  R.'Co.d  of.*    •  *'* 
(Circuit  Coui%.  N.  D.  Iowa,  C.  D,    June  12, 1890.) 

Public  L^nds— Grants  to  Statb— Rights  op  Grantbbs  of  Statb. 

Where  the  United  States  grants  lands  to  a  state  to  aid  in  Improving  a  navigable 
river,  and  the  state  grants  the  lands  covered  by  the  grant  to  a  corporatioD  on  con- 
dition that  it  will  carry  out  suoh  improvements,  and  afterwards,  on  tne  corporation's 
failure  to  complete  the  improvements,  by  act  of  legislature,  releases  it  from  the 
contract  and  confirms  the  grant,  congress  will  be  presumed  to  have  notice  of  such 
act;  and  a  subsequent  resolution  of  congress,  relinquishing  to  the  state  certain 
land  which  had  been  erroneously  certified  by  the  secretary  of  the  interior  as  in- 
cluded in  the  original  g^nt  to  the  state,  will  inure  to  the  benefit  of  the  corporation, 
as  the  state's  grantee. 

In  Equity. 

Bill  for  cancellation  of  certain  conveyances  by  the  secretary  of  the  in- 
terior, the  governor  of  Iowa,  and  for  the  quieting  of  the  title  of  the  United 
States  to  certain  realty  in  Iowa.  Submitted  on  behalf  of  the  Des  Moines 
River  Navigation  &  Railroad  Company  on  demurrer,  and  as  to  the  other 
defendants  on  the  pleadings  and  proofs. 

John  Y.  Stmie,  Asst.  Dist,  Atty.,  D.  C.  Chxm,  and  W.  S.  Clark,  for 
complainant. 

Benion  J.  HaU  and  Gatch,  Connor  &  Weaver ^  for  defendants. 

ShiraS)  J.  In  order  that  the  purpose  and  scope  of  the  bill  filed  in 
this  cause  by  the  United  States  may  be  fairly  understood,  it  becomes 
necessary  to  give  an  outline  of  the  legislation,  national  and  state,  affect- 
ing what  are  commonly  known  as* the  ^'Des  Moines  River  Lands,"  together 
with  the  departmental  action  based  thereon,  and  the  construction  given 
thereto  in  the  decisions  rendered  by  the  supreme  court  of  the  United 
States  in  the  many  cases  arising  out  of  the  conflicting  claims  made  to 
the  lands  in  question; 

By  an  act  dpproved  August  8,  1846,  the  congress  of  the  United  States 
'-'granted  to  the  territory  of  Iowa,  for  the  purpose  of  aiding  said  territory 
to  improve  the  navigation  of  the  Des  Moines  river  from  its  mouth  to  the 
v.43jr.no.l — 1 


Digitized  by 


Google 


2  FEDERAL  REPORTER,  vol.  48. 

'Raccoon  Pork, '(so  called,)  in  said  territory,  one  equal  moiety,  in  alter- 
nate sections,  of  the  public  lands  (remaining  unsold,  and  not  otherwise 
disposed  of,  incumbered,  or  appropriated)  in  a  strip  five  miles  in  width 
on  each  side  of  said  river,  to  be  selected  within  said  territory  by  an  agent 
or  agents  to  be  appointed  by  the  governor  thereof,  subject  to  the  approval 
of  the  secretary  of  the  treasury  of  the  United  Sti^tea."  The  remaining 
sections  of  the  act  provide  for  the  method  of  disposing  of  the  lands  as 
the  work  of  improvement  should  progress,  declaring  the  river  to  be  a 
public  highway  for  the  use  of  the  government  of  the  United  States  free 
from  any  toll  or  other  charge  upon  the  property  of  the  United  States, 
and  providing  that  the  lands  should  not  be  sold  for  a  price  lower  than 
the  miijixpiirfi  price  of  other  public  lands.  Immediately  after  its  admis- 
;  sipVafcit' €fate,.Iowa,  through  its  general  assembly,  accepted  the  grant 
..fcy'ihapuriyoses'Tiamed,  and,  through  commissioners  appointed  for  that 
ylpufjtQa3,^5cted  the  odd-numbered  sections  as  descriptive  of  the  moiety 
coming  to  the  state,  which  selection  was  approved  by  the  secretary  of 
the  treasury,  and  the  officers  of  the  local  land-office  were  instructed  to 
reserve  the  odd-numbered  sections  from  the  mouth  of  the  Des  Moines  to 
the  Raccoon  fork  thereof,  the  grant  being  held  to  terminate  at  the  latter 
point.  Subsequently,  in  1849,  the  then  secretary  of  the  treasury  changed 
the  ruling  that  the  grant  did  not  extend  above  the  Raccoon  fork,  and 
held  that  it  extended  the  entire  length  of  the  river;  and  hence  the  local 
land-officers  were,  on  the  1st  day  of  June,  1849,  instructed  to  withhold 
from  sale  all  the  land  situated  in  the  odd-numbered  sections  within  five 
miles  of  the  Des  Moines  river  above  the  Raccoon  fork.  For  the  purpose 
of  carrying  on  the  work  contemplated  in  this  grant,  to-wit,  the  improve- 
ment of  the. navigation  of  the  Des  Moines  river,  the  state  of  Iowa  created 
a  board  of  public  works,  under  whose  control  some  progress  was  made 
in  the  erection  of  dams  upon  the  river,  and  in  clearing  obstructions  out 
of  the  channel.  In  1851  the  board  of  public  works  was  abolished,  and 
the  management  of  the  improvement  was  intrusted  to  a  commissioner 
and  register.  In  1853  a  contract  was  made  with  Henry  O'Reiley  by  the 
commissioner  and  register,  for  the  carrying  on  by  him  of  the  work  pro- 
posed to  be  done,  which  contract  was  by  him  released,  under  date  of  June 
8, 1854,  in  favor  of  the  Des  Moines  River  Navigation  &  Railroad  Company, 
a  corporation  organized  on  the  6th  day  of  May,  1854,  with  an  authorized 
capital  of  $3,000,000;  the  principal  object  and  business  of  the  corporar 
tion  being  the  improvement  of  the  navigation  of  the  Des  Moines  river  by 
means  of  dams,  locks,  and  canals,  and  the  construction  of  railroads  con- 
nected with,  or  separate  from,  the  same.  On  the  9th  day  of  June,  1854, 
this  company  and  the  commissioners  in  chaise  of  s|id  enterprise,  under 
the  laws  of  the  state,  entered  into  a  contract  whereb] 
itself  "to  make  and  finish  the  Des  Moines  river  in 


Mississippi  river  to  Raccoon  fork,  on  said  Des  Moin  is  river,"  the  same  to 


be  completed  on  or  before  the  1st  day  of  July,  1851 
to  pay  all  the  debts  then  outstanding  by  reason  of  t 
towards  the  improvement  of  the  navigation  of  saic 
amount  thereof  should  not  exceed  $60,000,  and  in 


the  company  bound 
provement  from  the 


,  and  further  agreed 

e  work  already  done 

river,  provided  the 

consideration  thereof 
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was  to  be  and  become  entitled  to  all  moneys  due  iind  owing  to  said  im- 
provement from  all  sources;  it  being  further  provided: 

"  That  said  party  of  the  second  part,  on  their  part,  hereby  covenants  and 
aiirrees  with  said  party  of  the  tirst  part  to  sell  and  convey  to  the  said  party  of 
the  first  part,  in  manner  and  upon  the  terras  hereinafter  provided,  all  of  the 
lands  donated  to  the  state  of  Iowa  for  the  improvement  of  the  Des  Moines 
river  by  act  of  congress  of  August  8.  1846,  which  the  said  party  of  the  second 
part  had  not  sold  up  to  the  28d  day  of  December.  1853;  for  which  said  lands 
the  said  party  of  the  first  part  covenants  and  agrees,  in  manner  and  form  as 
fixed  by  this  agreement,  to  pay  the  sum  of  thirteen  hundred  thousand  dollars." 

The  contract  further  provided  the  rates  to  be  allowed  for  the  different 
kinds  of  work  to  be  done  and  materials  to  be  furnished  in  making  the 
proposed  improvements,  and  which,  when  expended,  were  to  be  cred- 
ited on  the  sum  agreed  to  be  paid  for  the  conveyance  of  the  donated 
lands.  It  was  also  agreed  that  the  navigation  company  should  have  the 
control  and  management  of  the  improvement,  with  the  right  to  collect 
tolls  and  water-rents  for  the  use  thereof  for  the  period  of  40  j'ears,  at  the 
expiration  of  which  time  the  works  were  to  revert  to  the  state  of  Iowa. 
This  contract  was  based  upon  the  act  of  the  general  assembly  of  the  state 
of  Iowa  passed  January  19,  1863,  which  authorized  the  commissioner 
and  register  of  the  Des  Moines  river  improvement  to  sell  the  lands  in 
question  in  such  manner  as  would  secure  the  early  completion  of  the 
work;  it  being  further  provided  in  said  act  that  the  lands  should  not  be 
sold  for  a  less  sum  than  $1.25  per  acre,  nor  for  less  than  the  aggregate 
sum  of  $1,300,000,  and  that  any  contracts  made  should  be  valid  only 
when  signed  by  the  commissioner,  countersigned  by  the  register,  and 
approved  by  the  governor.  It  does  not  appear  that  the  contract  of  June 
9,  1854,  had  attached  thereto  the  signature  of  the  governor,  or  that  he 
did,  at  the  time  of  the  execution  of  the  contract,  execute  any  written 
evidence  of  his  approval  thereof. 

The  navigation  company  made  some  progress  in  the  work  contracted 
to  be  done,  but  it  soon  became  evident  that  the  company  would  fall  far 
short  of  the  completion  of  the  work  by  the  time  stipulated  in  the  con- 
tract. It  would  seem  that  the  company  had  become  satisfied  that  in  all 
probability  it  would  be  finally  held  that  the  grant  of  1846  did  not  ex 
tend  above  the  Raccoon  fork,  and  that,  unless  the  lands  above  that  poin*; 
could  be  secured  to  the  company,  there  would  be  no  profit  in  the  enter- 
prise. Mutual  charges  of  bad  faith  were  indulged  in  between  the  state 
and  company  officials,  not  necessary  to  be  particularized.  Finally,  on 
the  22d  of  March,  1858,  the  general  assembly  of  the  state,  by  joint  res- 
olution, formulated  a  proposition  for  settlement,  which  on  the  16th  day 
of  April,  1858,  was  duly  accepted  by  the  company.  By  the  terms  of 
this  agreement  it  was  provided  that  the  company  should  execute  to  the  state 
full  releases  of  all  contracts  with  and  claims  against  the  state,  including 
rights  to  water-rents,  and  should  surrender  to  the  state  the  dredge-boat 
belonging  to  the  improvement,  and  all  material  prepared  for  use  in  the 
construction  of  the  improvement  in  question,  and  should  pay  the  state 
the  sum  of  $20,000;  and  in  consideration  thereof  the  state  agreed  to  cer- 
tify and  convey  to  Uie  company  all  lands  granted  by  the  act  of  August 


Digitized  by 


Google 


4  FEDERAL  REPORTER,  Vol.  43. 

8,  1846,  which  had  been  approved  and  certified  to  the  state  by  the  gen- 
eral government,  saving  and  excepting  all  such  lands  as  had  been  sold 
or  agreed  to  be  sold  and  conveyed  by  the  state  or  its  officials  prior  to  the 
23d  day  of  December,  1853,  and  especially  excepting  26,487.87  acres 
lying  immediately  above  the  Raccoon  fork,  supposed  to  have  been  sold 
by  the  general  government,  but  claimed  by  the  state  of  Iowa.  On  May 
3,  1858,  R.  P.  Lowe,  the  governor  of  the  state,  executed  to  the  Dea 
Moines  River  Navigation  &  Railroad  Company  14  deeds  or  patents  de- 
scribing in  detail  the  lands  claimed  under  the  grant,  and  which  include 
the  lands  involved  in  the  present  suit;  and  on  May  18,  1858,  executed 
a  further  deed  or  patent,  general  in  its  terms,  but  using  in  the  granting 
clause  the  terms  in  substance  found  in  the  agreement  of  settlement  of 
March  22,  1858.  At  the  December  term,  1859,  of  the  supreme  court 
of  the  United  States,  in  the  case  of  Railroad  Co.  v.  LUchfidd,  23  How. 
.66,  that  court  decided  that  the  grant  of  1846  extended  only  to  the  Rao- 
coon  fork,  and  did  not  affect  the  lands  above  that  point.  In  the  year 
1856,  congress,  by  an  act  approved  May  15,  1856,  granted  to  the  state 
of  Iowa,  to  aid  in  the  construction  of  certain  named  lines  of  railway  from 
the  Mississippi  to  the  Missouri  river,  every  alternate  section,  designated 
by  odd  numbers,  for  six  sections  in  width  on  each  side  of  the  said  roads. 
One  of  the  proposed  lines  of  railway  named  in  said  act  was  to  extend 
from  the  city  of  Dubuque  to  a  point  on  the  Missouri  near  Sioux  City. 
The  Dubuque  &  Pacific  Railroad  Company,  by  grant  from  the  state,  be- 
came entitled  to  the  lands  appropriated  by  the  act  of  congress  to  aid  in 
the  construction  of  the  line  named,  and,. by  virtue  of  this  grant,  claimed 
to  be  entitled  to  the  odd-numbered  sections  lying  within  five  miles  of 
eitlier  bank  of  the  Des  Moines  river;  the  contention  being  that,  as  the 
grant  of  1846  did  not  extend  above  the  Raccoon  fork,  the  lands  above 
that  fork  were  not  appropriated,  and  were  therefore  covered  by  the  rail- 
road grant.  The  supreme  court  decided  adversely  to  this  claim  of  title 
under  the  railroad  grant,  in  the  case  of  Wdcott  v.  Des  Moines  Co. ,  5  Wall. 
681,  in  which  it  was  in  effect  held  that,  although  the  act  of  1846  did 
not  cover  the  lands  above  the  Raccoon  fork,  yet  the  action  of  the  depart- 
ment in  charge  of  the  lands  in  reserving  these  lands  from  other  uso  or 
disposal  had  the  effect  of  so  withdrawing  or  reserving  the  same,  that  the 
railroad  land  grant  of  1856  did  not  embrace  the  same;  and  that  they  did 
not  pass  to  the  state  under  that  grant.  In  the  unreported  case  of  Riley 
V.  Welles,  at  the  December  term,  1869,  the  supreme  court  held  that 
these  lands  above  the  Raccoon  fork,  though  not  covered  by  the  act  of 
1846,  were  nevertheless  so  reserved  by  action  of  the  land  department 


grant  terminated  at  the  Raccoon  fork,  the  officers  of  the  land-department 

Google 


other  purchase,  and 
uling  was  reaffirmed 


that  they  were  not  open  to  pre-emption  entry  or 
hence  that  Riley's  entry  gave  him  no  title;  and  this 
in  the  case  of  Orilley  v.  Burrows,  17  Wall.  167,  not 

As  already  stated,  the  commissioner  of  the  generf|  land-office,  the  sec- 
retary of  the  treasury,  and  the  secretary  of  the  intei 
general  had  at  different  times  held  different  views  c 
grant  made  by  the  act  of  1846;  and,  when  the  vi 


or,  and  the  attorney 
\  to  the  extent  of  the 
w  prevailed  that  the 
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had  opened  the  lands  above  the  fork  to  pre-emption  entry,  and  many 
persons  had  entered  into  actual  occupancy  of  the  lands,  had  improved 
the  same,  had  paid  the  requisite  price  in  cash,  or  by  location  of  military 
bounty  warrants,  had  obtained  the  usual  certificates  as  evidence  of  their 
suppcfied  rights,  and  had  in  many  instances  procured  patents  from  the 
United  States.  Others  had  purchased  lands  north  of  the  Raccoon  fork, 
either  from  the  state  of  Iowa  or  from  the  Des  Moines  River  Navigation 
&  Railroad  Company,  and  had  actually  entered  into  possession,  and 
commenced  the  cultivation,  of  the  lands  thus  conveyed  to  them. 

At  the  beginning  of  the  year  1861  the  situation  was  as  follows:  It  had 
been  decided  that  the  act  of  1846,  by  its  terms,  limited  the  grant  of  lands 
therein  made  in  aid  of  the  improvement  of  the  Des  Moines  river  to  lands 
below  the  Raccoon  fork;  that  the  action  of  the  department  oflScials  had 
reserved  the  landi  above  the  Raccoon  fork,  so  that  the  land  grant  in  aid 
of  railroads  made  by  congress  in  May,  1856,  did  not  include  them,  nor 
were  the  same  open  to  entry  by  settlers  under  the  pre-emption  laws  of 
the  United  States.  The  rulings  thus  made  defeated  the  claims  of  title 
to  the  lands  above  the  Raccoon  fork  made  under  the  Des  Moines  river 
improvement  grant  of  1846,  under  the  railroad  aid  grant  of  1856,  and 
under  all  pre-emption  entries  made  by  actual  settlers,  and  thus  estab- 
lished the  fact  that  it  was  within  the  power  of  the  congress  of  the  United 
States  to  determine  the  future  disposition  to  be  made  thereof.  On  March 
2,  1861,  congress  passed  the  following  "joint  resolution  to  quiet  title  to 
lands  in  the  state  of  Iowa:" 

''Resolved  by  the  senate  and  house  of  representatives  of  the  United  States 
of  America  in  congress  assembled,  that  all  tl)e  title  which  the  United  States 
still  retain  in  the  tract  of  land  along  the  Des  Moines  river,  and  above  the  Rac- 
coon fork  thereof,  in  the  state  of  Iowa,  which  have  been  heretofore  certified 
to  said  state  improperly  by  the  department  of  the  interior,  as  part  of  the  grant 
by  act  of  congress  approved  August  8th,  1846,  and  which  is  now  held  by 
bona  fide  purcliasers  under  the  state  of  Iowa,  be,  and  the  same  is  hereby,  relin« 
quished  to  the  state  of  Iowa.  ^' 


By  an  act  passed  July  12,  1862,  congress  enacted: 


'That  the  grant  of  lands  to  the  tlien  territory  of  Iowa  for  the  improvement 
of  the  Des- Moines  river,  made  by  the  act  of  August  8,  1846,  is  hereby  ex- 
tended so  as  to  Include  the  alternate  sections  (designated  by  odd  numbers)  ly- 
ing within  five  miles  of  said  river,  between  the  Raccoon  fork  and  the  north- 
ern boundary  of  said  state;  such  lands  are  to  be  held  and  applied  in  accord- 
ance with  the  provisions  of  the  original  grant,  except  that  the  consent  of  con- 
gress is  hereby  given  to  the  application  of  a  portion  tliereof  to  aid  in  the  con- 
struction of  the  Keokuk,  Fort  Des  Moines  &  Minnesota  Railroad,  in  accord- 
ance with  the  provision  of  tlie  act  of  the  general  assembly  of  the  stale  of 
Iowa,  approved  March  22,  1858.  And  if  any  of  said  lands  shall  have  been 
sold  or  otherwise  disposed  of  by  the  United  States  before  the  passage  of  this 
act,  excepting  those  reieiised  by  the  United  States  to  the  grantees  of  the  state 
of  Iowa,  under  the  joint  resolution  of  March  2,  1862,  the  secretary  of  the  in- 
terior is  hereby  directed  to  set  apart  an  equal  amount  of  lands  witliin  said 
stiite  to  be  certifietl  in  lieu  thereof:  provided,  that  if  the  said  state  shall  have 
sold  and  conveyed  any  portion  of  the  lands  lying  within  the  limits  of  this 
irrant.  the  title  of  which  has  ^proved  invalid,  any  lands  which  shall  be  certi- 
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fied  to  said  state  in  lieu  thereof,  bj  virtue  of  the  provisions  of  this  act,  shall 
inure  to  and  be  held  as  a  trust  fund  for  the  benefit  of  the  person  or  persons, 
respectively,  whose  titles  shall  have  failed  as  aforesaid. " 

In  Williams  v.  Bakei',  17  Wall.  144,  it  was  held  "that  by  the  joint 
resolution  of  1861,  and  the  act  of  1862,  the  state  of  Iowa  did  receive 
the  title  for  the  use  of  those  to  whom  she  had  sold  them,  as  part  of  that 
grant,  and  for  such  other  purposes  as  had  become  proper  under  that 
grant.    In  Home^ead  Co.  v.  Vattey  Railroad  Go.,  17  Wall.  163,  it  is  said: 

"It  is  therefore  no  longer  an  open  question  that  neither  the  state  of  Iowa, 
nor  the  railroad  companies  for  whose  benelit  the  grant  of  1856  was  made, 
took  any  title  by  that  act  to  the  lands  then  claimed  to  belong  to  the  Des 
Moines  river  grant  of  1846,  and  that  the  joint  resolution  of  2d  of  March. 
1861,  and  act  of  12th  of  July,  1862,  transferred  the  title  from  the  United 
States,  and  vested  it  in  the  state  of  lo^a  for  the  use  of  its  grantees  under  the 
river  grant."  ^ 

In  Bidlard  v.  RaUroad  Co.,  122  U.  S.  167,  7  Sup.  Ct.  Rep.  1149,  it 
was  held  that  the  order  reserving  the  lands  above  the  Raccoon  fork  from 
market,  issued  April  6,  1850,  had  been  continued  in  force  until  the  pas- 
sage of  the  act  of  congress  of  July  12,  1862,  and  the  effect  thereof  was 
to  defeat  a  title  based  upon  a  pre-emption  entry  permitted  by  the  land- 
oflScers  in  May,  1862. 

Practically,  the  cases  cited,  and  others  dealing  with  the  same  general 
questions,  had  resulted  in  holding  that  the  settlers  who  had  made  pre- 
emption entries  upon  the  lands  north  of  the  Raccoon  fork,  even  though 
they  had  procured  patents  from  the  United  States,  did  not  thereby  pro- 
cure any  title  to  the  lands  occupied  by  them,  and  hence  had  no  stand- 
ing enabling  them  to  question  the  validity  of  the  titles  asserted  against 
them,  and  derived  from  the  act  of  congress  of  July  12,  1862,  and  the 
joint  resolution  of  1861.  Many  of  these  settlers  had  given  up  the  con- 
test, and  had  either  abandoned  the  lands,  or  had  purchased  from  the 
parties  holding  title  under  the  navigation  company.  Proceedings  hav- 
ing been  instituted  against  the  settlers  still  in  possession,  looking  to  their 
eviction,  the  recognition  of  the  haidships  necessarily  resulting  therefrom 
led  to  the  bringing  the  present  bill  on  behalf  of  the  United  States;  the 
theory  being  that  if  grounds  existed  which  would  enable  the  United 
States  to  successfully  assert  its  title  to  the  lands  in  question,  and  to  ob- 
tain a  decree  quieting  the  title  in  the  United  States,  that  it  would  then 
be  placed  within  the  power  of  congress  to  protect  the  settlers  in  posses- 
sion by  granting  them  the  title  thus  decreed  to  be  in  the  United  States. 
Before  the  filing  of  the  bill,  the  general  assembly  of  the  state  of  Iowa 
had,  by  an  act  passed  March  28,  1888,  relinquished  to  the  United 
States  all  the  title,  right,  or  interest  held  by  the  state  to  the  lands  in 
controversy.  It  may  be  said  that  the  bill  proceeds  upon  two  theories, 
the  one  being  that  the  lands  granted  to  the  state  were  so  granted  for  a 
specific  purpose,  to- wit,  to  aid  in  the  improvement  of  the  navigation  of 
the  Des  Moines  river,  in  the  carrying  out  of  which  the  United  States 
had  an  interest ;  that -the  lands  passed  to  the  state  clothed  with  a  trust, 
tho  state  receiving  them  in  trust  for  the  purpose  named ;  that  all  per- 
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sotis  taking  title  under  such  grant  to  the  state  were  charged  with  notice 
of  this  trust;  that  there  was  a  failure  on  part  of  the  state  and  of  the 
navigation  compaBy  to  carry  on  the  work  of  the  improving  the  naviga- 
tion of  the  river;  that  the  company  abandoned  all  purpose  of  doing  the 
work  it  had  contracted  to  do,  and  that  under  these  circumstances  the 
settlement  made  between  the  state  and  the  navigation  company,  whereby 
it  was  in  effect  agreed  that  the  conipany  should  no  longer  be  required 
to  prosecute  the  work  on  the  river,  and  yet  should  receive  the  lands  re- 
maining unsold,  was  in  violation  of  the  terms  and  purposes  of  the  trust 
under  which  the  grant  had  been  made  to  the  state ;  and  that  the  United 
States  is  entitled  to  repudiate  such  agreement,  and  all  conveyances  based 
thereon,  and  recover  back  the  lands  so  wrongfully  attempted  to  be  con- 
veyed to  the  navigation  company,  and  through  it  to  the  other  defendants 
hereto.  The  second  theory  of  the  bill  is  that  the  lands  passing  to  the 
state  under  the  grant  in  question  could  only  be  disposed  of  by  the  state 
for  the  purpose  of  the  grant,  and  in  the  quantities  provided  for  therein ; 
that  the  contract  of  June  9,  1854,  and  the  supplementary  contracts 
based  thereon,  between  the  state  and  the  navigation  company,  were  and 
are  void  on  their  face  because  they  lacked  the  approval  of  the  governor ; 
that  in  the  settlement  in  1858  the  state  could  not  bind  or  affect  the 
lands  above  the  Raccoon  fork,  as  the  state  had  not  title  or  interest 
therein;  that  the  settlement  resolutions  of  1858  are  limited  only  to  the 
lands  actually  granted  and  passing  under  the  act  of  August  8,  1846 ; 
that  the  deeds  or  patents  of  May  3,  1858,  were  without  effect,  as  the 
governor  of  the  state  had  no  authority  to  execute  the  same ;  that  all  of 
the  contracts,  agreements,  deeds,  and  settlements  between  the  state  and 
the  navigation  company  made  prior  to  the  year  ]  861  were  wholly  void 
and  nugatory  so  far  as  the  lands  north  of  the  Baccoon  fork  are  con- 
cerned; that  the  subsequent  grant  in  1862  was  made  subject  to  the  pur- 
poses and  limitations  contained  in  the  original  act  of  1846 ;  and  that 
the  principle  of  the  inuring  of  a  subsequently  acquired  title  to  the 
benefit  of  a  prior  grantee  cannot  apply.  Any  purpose  to  call  in  ques- 
tion the  title  of  parties  in  actual  possession,  holding  under  the  state  or 
the  navigation  company,  is  expressly  disclaimed  in  the  bill ;  it  being 
averred  that  the  benefit  of  a  decree  in  favor  of  complainant  is  sought 
only  as  to  such  lands  as  are  now  actually  occupied  by  settlers  who  do 
not  hold  title  under  the  state  or  the  navigation  company,  the  same 
amounting  to  109,057  acres.  To  this  bill  the  navigation  company  in- 
terposes a  demurrer;  and  the  other  defendants,  who  are  grantees  of  the 
company,  have  answered  to  the  merits;  and,  issues  being  joined,  evi- 
dence on  behalf  of  complainant  and  the  answering  defendants  has  been 
taken,  and  the  cause  has  been  fully  submitted  on  its  merifs,  having  been 
fully  and  ably  argued  by  counsel  for  the  respective  parties.       * 

It  is  earnestly  contended  by  counsel  for  complainant  that  as  this  suit 
is  on  behalf  of  the  United  States,  which  for  the  first  time  has  chosen  to 
assert  the  rights  and  equities  belonging  to  the  government  which  created 
the  original  trust,  the  decisions  heretofore  made  by  the  supreme  court 
are  not  applicable  in  the  new  view  which  must  be  taken  of  the  questions 
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^hen  presented  on  behalf  of  the  United  States.  While  there  is  founda- 
tion for  this  claim,  yet,  \fi  its  application,  it  cannot  be  carried  to  the  ex- 
tent of  wholly  ignoring  the  many  decisions  of  the  supreme  court  giving 
a  construction  to  the  acts  of  congress  affecting  these  lands.  This  court 
is  precluded  from  giving  a  construction  to  those  acts  other  or  different 
from  that  announced  by  the  supreme  court.  If  any  modification  or  new 
application  of  these  rulings  is  to  be  made,  it  can  only  be  had  by  the  ac- 
tion of  the  supreme  court.  So  far  as  the  duty  of  this  court  is  concerned, 
its  duty  is  to  apply  the  rulings  already  announced  to  the  facts  developed 
in  this  record.  Up  to  the  passage  of  the  act  of  congress  of  July  12, 1862, 
it  would  seem  clear  that  the  disposition  of  the  lands  in  question,  north 
of  the  Raccoon  fork,  was  wholly  at  the  discretion  of  congress.  The  va- 
lidity or  invalidity  of  the  contracts  and  agreements  between  the  state  and 
the  navigation  company  made  previous  to  that  date  is  a  question  whol]}"- 
aside  from  the  real  issue  involved.  The  state  and  the  navigation  com- 
pany knew  that  there  was  grave  doubt  upon  the  point  of  the  extent  of 
the  grant.  They  knew  that  it  was  for  congress  to  determine  whether  any 
recognition  should  be  given  by  the  United  States  to  the  contracts  between 
the  state  and  the  navigation  company,  including  the  agreement  of  settle- 
ment of  March  22,  1858.  They  knew,  or  were  bound  to  know,  that 
the  navigation  company  could  acquire  no  title  to  any  lands  situated 
above  the  Raccoon  fork  unless  congress  should  thereafter  make  a  grant 
thereof.  It  was  open  to  the  state  and  the  navigation  company  to  agree 
to  a  settlement  of  the  difficulties  and  disputes  between  them.  It  was 
likewise  open  to  the  United  States  to  wholly  ignore  such  settlement,  and 
to  refuse  to  make  any  further  grant  of  lands,  in  case  it  was  deemed  that 
such  settlement  was  in  contravention  of  the  real  purposes  of  the  original 
trust,  or  was  for  any  reason  inimical  to  the  true  interests  of  the  general 
government,  or  the  interests  represented  by  it.  When  congress  passed 
the  act  of  July  12,  1862,  it  was  a  matter  of  public  record  that  the  naviga- 
tion company  did  not  purpose  to  further  prosecute  the  work  of  improv- 
ing the  navigation  of  the  river,  and  that  the  state  had  wholly  released 
the  company  from  any  further  obligation  in  that  respect,  and  had  also 
assigned  to  the  company  all  claims  to  lands  certified  under  the  act  of 
congress  of  1846.  The  act  of  July  12,  1862,  was  therefore  passed  with 
full  knowledge  of  the  actual  situation,  and  it  must  be  construed  in  that 
light.  Whatever  rights  were  conferred  by  that  act  upon  the  navigation 
company,  as  the  grantee  of  the  state,  were  so  conferred  on  account  of  the 
work  done  and  expenditures  made  in  the  past,  and  without  any  expec- 
tation that  any  further  expenditures  would  be  made  by  that  company 
in  the  future  in  aid  of  the  improvement  of  the  navigation  of  the  Deq 
Moines  river.  *  No  niatter  how  clear  it  might  be  now  made  to  appear 
that  the  work  done  by  the  navigation  company  was  of  little  practical 
vatue  towards  the  desired  end,  the  fact  remains  that  the  state  of  Iowa, 
by  the  settlement  of  1858,  released  the  company  from  further  perform- 
ance of  its  contracts,  and  released  to  it  all- claims  upon  the  United  States 
for  lands  certified  to  the  state  in  aid  of  the  enterprise;  and  the  congress 
of  the  United  States,  waiving  all  questions  of  the  amount  of  the  work 
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done,  or  its  present  value,  or  of  the  misapplication  of  the  lands  granted, 
or  of  the  proceeds  thereof,  passed  the  act  of  July  12,  1862,  extending 
the  grant  made  by  the  act  of  1846  to  the  northern  boundary  of  the  state. 
The  grant  thus  made  cannot  be  limited  nor  modified  by  arguments  de- 
duced from  facts  existing  when  the  act  was  passed;  for  it  must  be  con- 
clusively presumed  that  all  such  facts  were  known  to  the  law-making 
power  when  action  was  taken  by  it. 

The  courts  are  confined  to  the  duty  of  construing  the  act,  and  deter- 
mining its  force  and  effect;  and,  the  supreme  court  having  held  that  this 
act  conveyed  the  title  of  the  United  States  to  the  state  of  Iowa  for  the 
use  and  benefit  of  its  grantees  under  the  river  land  grant,  this  court  in 
this  case  is  bound  to  hold  that  such  is  the  true  construction  of  the  act, 
regardless  of  all  considerations  and  arguments  based  upon  the  allegations 
of  the  inadequacy  of  the  consideration  received  from  the  company,  of  the 
trifling  value  of  the  work  done  by  it,  of  the  misapplication  of  the  prop- 
erty, and  the  proceeds  thereof,  thereby  practically  defeating  the  purposes 
of  the  original  grant,  and  other  like  allegations.  Furthermore,  in  May, 
1858,  deeds  had  been  executed  in  the  name  of  the  state  of  Iowa  cohvej'- 
ing  to  the  navigation  company  "all  lands  granted  by  the  act  of  congress 
of  August  8th,  1846,  to  aid  in  the  improvement  of  the  Des  Moines  river, 
which  have  been  approved  and  certified  to  the  state  of  Iowa  by  the  gen- 
eral government,"  etc.  When  the  act  of  July  12, 1862,  was  passed,  the 
navigation  company  stood  in  the  position  of  a  grantee  from  the  state  as  to 
these  lands;  and  if  congress  had  intended  to  except  the  company  from 
among  the  grantees  of  the  state,  who  were  to  be  benefited  by  that  act,  would 
not  such  exception  have  been  expressly  named  in  the  act?  But  this  is 
one  of  the  questions  which  is  not  open  to  discussion  in  this  court,  having 
been  determined  by  the  supreme  court;  and,  if  it  is  to  be  reargued  and 
reconsidered,  it  can  only  be  done  before  that  tribunal.  In  view  of  the 
rulings  made  by  the  court  of  last  resort,  I  am  compelled  to  hold  that 
by  the  act  of  July  12,  1862,  the  title  to  the  lands  in  question  passed  to 
the  state  of  Iowa,  and  to  its  grantees,  of  which  the  navigation  company 
was  one,  and  that,  in  view  of  the  construction  placed  upon  that  act  by 
the  supreme  court,  it  must  be  held  that  the  United  States  cannot  now 
assert  title  to  these  lands,  nor  can  the  United  States  be  heard  to  assert 
that  the  grant  made  by  the  act  of  July  12,  1862,  must  be  set  aside  for 
any  of  the  reasons  alleged  in  the  bill. 

I  have  not  taken  up  in  detail  the  grounds  urged  by  counsel  for  com- 
plainant in  support  of  the  relief  sought  in  the  bill,  mainly  for  the  rea- 
son that,  as  I  construe  the  decisions  of  the  supreme  court,  these  ques- 
tions have  been  settled  by  that  tribunal,  and  this  court  cannot  reopen 
the  controversies  intended  to  be  set  at  rest  by  the  many  elaborate  opin- 
ions delivered  by  the  supreme  couii;  in  the  cases  that  have  come  before 
it.  If  I  am  in  error  in  this  conclusion,  it  will  have  no  effect  upon  the 
final  decision  of  this  cause,  which  it  is  understood  will  be  promptly 
cai-ried  to  the  court  of  last  resort,  in  which  tribunal  these  questions 
will  be  fully  presented,  and  where  a  final  and  conclusive  judgment  can 
be  pronounced.     As  I  understand  the  eflect  of  these  decisions,  they 
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compel  this  court  to  hold  that,  notwithstanding  all  that  has  been 
shown  in  support  of  the  allegations  of  the  bill,  the  complainant  has 
failed  to  make  out  a  case  entitling  it.  to  the  relief  sought  in  any  of  its 
forms,  and  consequently  the  bill  must  be  dismissed.  With  this  an- 
nouncement of  the  conclusion  reached,  the  duty  of  the  court  in  this 
cause  is  fulfilled,  and  it  may  be  wholly  out  of  place  to  make  an3'^  sug- 
gestions in  the  premises;  and  yet,  in  view  of  the  facts  known  to  the 
court,  and  in  view  of  the  fact  that  by  the  institution  of  this  proceeding 
the  United  States  has  evinced  a  disposition  to  try  to  remedy  the  injus- 
tice and  wrong  that  has  been  caused  to  the  settlers  in  actual  occupancy 
of  these  lands,  resulting  from  the  mistaken  actions  and  judgments  of  the 
officials  of  the  United  States,  I  cannot  refrain,  in  concluding  this  opin- 
ion, from  urging  upon  the  congress  of  the  United  States  the  claim  of 
these  settlers  for  some  relief.  The  question  is  not  as  to  the  legal  title  to 
these  lands  as  between  the  navigation  company  and  its  grantees  and  the 
settlers,  but  as  to  the  duty  and  obligation  resting  upon  the  United  States 
to  remedy  the  wrong  done  to  its  grantees,  and  resulting  from  the  acts 
of  its  own  officials. 

The  officers  of  the  United  States  in  charge  of  the  public  domain  in  the 
state  of  Iowa  threw  open  these  lands  north  of  the  Raccoon  fork  to  pre- 
emption entry.  Settlers  in  good  faith  made  their  entries  in  the  proper 
local  land-office,  received  the  usual  evidences  of  entry,  entered  upon  the 
actual  occupancy  of  the  lands,  built  their  homes  thereon,  and  in  some 
instances  completed  the  evidence  of  their  titles,  as  they  supposed,  by 
procuring  patents  from  the  government.  True,  it  may  be  said  that  they 
were  bound  to  know  that  the.l^al  effect  of  the  reservation  of  these  lands 
by  order  of  the  commissioner  of  the  land-office  was  to  reserve  the  lands 
from  private  entry,  but  probably  none  of  them  had  ever  heard  of  such 
order,  or  knew  of  its  existence;  and  certainly,  when  the  land-office  itself 
treated  the  lands  as  open  to  entry,  permitted  entries  to  be  made,  and 
titles  to  be  completed  by  the  issuance  of  patents,  it  could  not  be  expected 
that  these  frontier  settlers  should  be  more  astute  in  that  particular,  or  be 
better  posted  in  the  legal  effect  of  the  action  had  in  the  land  department, 
than  the  officers  of  the  government  having  charge  of  the  business  of  the 
hmd  department  itself.  Through  some  strange  blunder,  when  congress 
came  to  deal  with  the  situation  in  1861  and  1862,  the  interests  of  the 
state  of  Iowa,  of  the  navigation  company,  and  of  parties  purchasing  from 
or  under  the  state,  were  carefully  guarded;  but  the  rights  of  actual  set- 
tlers, claiming  under  the  United  States,  were  left  wholly  unprovided  for. 
I  cannot  bring  myself  to  believe  that  such  failure  was  intentional.  None 
of  the  parties  whose  interests  were  to  be  considered  could  present  so 
strong  and  meritorious  a  claim  to  the  protection  of  congress  as  these  set- 
tlers in  actual  occupancy  of  the  lands.  It  would  seem  far  more  prob- 
able that  when  it  was  provided  in  the  act  of  1862,  extending  the  original 
grant  from  the  Raccoon  fork  to  the  northern  boundary  of  the  state, 
that  ^^if  any  of  said  lands  shall  have  been  sold  or  otherwise  disposed  of 
by  the  United  States  before  the  passage  of  this  act,  excepting  those  re- 
leased by  the  United  States  to  the  grantees  of  the  state  of  Iowa,  under  the 
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joint  resolution  of  March  2,  1862,  the  secretary  of  the  interior  is  hereby 
directed  to-  set  apart  an  equal  amount  of  lands  within  said  state  to  be 
certified  in  lieu  thereof,^  it  was  then  the  belief  of  congress  that  all  lands 
entered  by  actual  settlers  were  in  fact  disposed  of  by  the  United  States, 
within  the  meaning  of  this  clause  of  the  act;  and  by  providing  for  the  certi- 
fication of  indemnity  lands  in  place  thereof  such  disposition  to  actual 
settlers  would  be  left  undisturbed.  Had  this  construction  been  placed 
upon  the  act,  lands  sold  or  otherwise  disposed  of  by  the  United  States 
would  have  been  excepted  from  the  grant,  and  indemnity  lands  would 
have  been  certified  to  the  state  in  lieu  thereof,  and  thus  the  rights  of  all 
would  have  been  protected.  When,  however,  it  was  held  that  the  reserva- 
tion by  the  department  nullified  all  entries  made,  and  prevented  any  rights 
from  attaching  to  the  lands  in  favor  of  settlers  occupying  and  improving 
the  same,  and  that  such  lands  were  not  disposed  of  by  the  United  States, 
then  the  settlers  holding  under  the  United  States  were  wholly  ignored, 
and  left  without  protection.  As  I  have  already  said,  I  cannot  believe 
that  such  was  the  intent  of  congress;  yet  such  is  the  result.  No  one^  it 
seems  to  me,  who  understands  the  facts  will  question  the  proposition 
that  it  was  most  clearly  the  duty  of  congress,  when  it  undertook  to  solve 
the  situation  before  it  in  1862,  to  have  protected  the  rights  of  the  settlers 
who  had  entered  into  possession  of  these  lands,  believing  them  to  be  open 
to  entry  and  settlement;  the  same  being  done  with  the  assent  of  the  of- 
ficers of  the  land  department.  That  duty  has  never  been  fulfilled.  The 
reasons  for  it  exist  in  even  stronger  force  to-day.  Through  some  blunder 
or  misconception,  congress,  when  it  had  the  power,  failed  to  reserve  to 
the  settlers  the  lands  occupied  by  them,  but,  on  the  contrary,  enacted 
an  act  which,  it  is  held,  gives  the  lands  in  question  to  the  grantees  of  the 
state  of  Iowa,  The  consequences  of  the  failure  of  congress  to  then  pro- 
tect settlers,  who  were  virtually  its  grantees,  are  now  seen  in  the  proceed- 
ings which  must  result  in  the  eviction  of  these  settlers  from  the  lands 
and  homes  they  have  occupied  for  30  years  and  more. 

But  one  course  can  be  pursued  that  will  meet  the  present  exigency, 
and  that  is  for  the  United  States  to  purchase  the  lands  in  question  from 
the  defendants,  and,  having  thus  acquired  the  title  thereto,  congress. can 
deal  with  the  settlers  upon  equitable  principles.  It  is  not  within  the 
j>ower  of  the  courts,  by  any  possible  construction  of  the  existing  acts,  to 
meet  the  difficulties  of  the  situation.  Taking  into  account  the  equities 
and  claims  on  behalf  of  the  state,  the  navigation  company,  and  their 
grantees,  congress,  in  1861  and  1862,  to  meet  the  same,  extended  the 
grant. of  1846  from  the  Raccoon  fork  to  the  north  boundar}^  of  the  state, 
but  in  so  doing  failed  to  protect  the  settlers  then  actually  occupying 
portions  of  the  lands  thus  granted.  Should  the  court,  in  the  effort  to 
proTCCt  the  settlers,  now  hold  them  entitled  to*  their  homes,  a  manifest 
wrong  would  be  done  to  the  grantees  of  the  navigation  company,  who 
for  many  years  have  paid  the  taxes  on  these  lands,  and  have  sold  and 
conveyed  the  same,  in  many  instances,  to  parties  paying  full  value  there- 
for. If  the  courts,  disregarding  the  many  decisions  heretofore  made, 
should  find  some  ground  for  holding  that  the  United  States  might,  at 
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this  late  day,  take  a  decree  adjudging  the  title  to  be  in  the  government 
for  the  benefit  of  the  settlers,  Paul  might  be  thereby  paid,  but  Peter 
would  be  robbed.  None  of  the  defendants  are  in  possession  of  the  lands, 
and  none  of  them  have  built  their  homes  thereon.  To  them  the  lands 
are  merely  a  matter  of  barter  and  sale,  and  doubtless  all  of  them  would 
gladly  sell  their  interest  to  the  government.  By  a  purchase  from  them 
the  United  States  would  be  placed  in  a  position  to  do  justice  to  the  set- 
tlers without  injuring  others.  The  obligation  resting  upon  the  United 
States  is  not  a  matter  of  sentiment,  based  solely  upon  sympathy  for  the 
settlers.  Many  of  these  have  paid  the  United  States  for  the  lands  held 
by  them,  and  hold  patents  for  them,  issued  under  the  name  and  au- 
thority of  the  United  States.  It  now  appears  that  the  United  States, 
through  the  action  of  congress,  has  granted  away  these  lands;  and  the 
title  of  the  settlers,  upon  the  faith  of  which  they  have  spent  their  years 
and  strength  in  improving  their  farms,  is  held  to  be  only  waste  paper. 
The  United  States  stands  in  the  position  of  grantor  to  the  settlers,  and, 
by  the  action  of  the  government  oiBcials,  they  have  been  misled  on  the 
question  of  their  right  to  occupy  and  improve  the  lands  held  by  them. 
The  wrong  thus  caused  can  only  be  remedied  now  by  the  United  States  se- 
curing to  them  the  title  to  their  homes;  and  this  can  be  done  by  purchas- 
ing, as  suggested,  the  title  of  the  defendants  to  the  109,057  acres  of  land 
described  in  the  bill  herein  filed,  the  power  to  do  which  resides  in  con- 
gress alone.  Upon  the  questions  presented  by  the  biU  of  complainant, 
the  defendants  are  entitled  to  a  dismissal  of  the  bill  upon  the  merits, 
and  it  is  so  ordered. 


CONKUN  V.  WeHBMAN, 
(Circuit  Court,  N.  I).  Iowa,  TT.  D.    May  $0, 189a) 

1.   ATTACHMBNT— SUBSBQUBNT  SuiT  BT  PUBOHAdBB— RB3  AwtTDIOATiu 

Where  the  purchaser  of  land  under  an  attachment  afterwards  sues  in  a  oourt  of 
competent  jurisdiction  to  set  aside  a  former  deed  of  the  land  from  the  debtor  in  the 
attachment  suit,  as  fraudulent,  a  judgment  setting  the  deed  aside  is  an  adjudication 
of  the  validity  of  the  writ  of  attachment,  since,  if  the  attachment  proceedings 
had  been  invalid,  the  purchaser  would  have  had  no  right  to  question  the  validity 
of  the  deed. 
8.  Samb— Laches— Estoppel. 

In  a  suit  to  quiet  title  it  appeared  that  one  O.,  under  whom  complainant  claimed 
title,  purchased  the  land  in  dispute  at  a  sale  under  an  attftchment  against  one  W., 
and  afterwards  sued  to  set  aside  a  former  deed  from  W.  tc  defendant  as  fraudulent; 
that  both  defendant  and  W.  had  notice  of  the  suit,  but  ailed  to  defend,  and  the 
deed  was  set  aside.  The  evidence  showed  that,  at  the  tin  9  the  deed  was  made,  W. 
was  insolvent,  and  defendant  had  no  means.  The  taxei  were  paid  by  G.  and  his 
grantees,  including  complainant,  and  valuable  improvei  ents  were  made  on  the 
land.  Defendant,  having  full  knowledge  of  the  facts,  wai  od  25  years  before  setting 
up  any  claim  to  the  land,  when  he  brought  ejectment 
estopped  to  assert  title  as  against  complainant,  and  shoul 


feld,  that  defendant  was 
bo  enjoined. 


In  Equity.     Bill  to  quiet  title  and  enjoin  actions 


at  law. 
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E.  C.  Herrick^  W.  L.  Joy^  and  Warren  Walker^  for  complainant. 
ChoB,  A,  Clark,  for  defendant. 

Shiras,  J.  From  the  evidence  submitted  in  this  cause  the  following 
facts  are  deducible:  That  in  June,  1867,  Adolph  Wehrman  bought  the 
land  in  dispute  in  this  case,  together  with  other  lands,  from  the  United 
States,  and  obtained  a  patent  therefor  on  or  about  the  1st  day  of  Decem- 
ber, 1859,  the  said  realty  being  situated  in  O'Brien  county,  Iowa;  that 
in  1858  said  Adolph  Wehrman  became  indebted  to  the  firm  of  Greeley, 
Gale  &  Co.,  of  St.  Louis,  Mo.,  and,  as  evidence  of  such  indebtedness, 
executed  his  promissory  notes  to  such  firm;  that  in  1859  said  Adolph 
Wehrman  resided  in  Pierce  county,  Wis.,  and,  having  failed  to  pay  his 
said  notes  to  said.  Greeley,  Gale  <&  Co. ,  the  said  firm  brought  suit  thereon, 
in  the  circuit  court  of  Pierce  county,  against  said  Wehrman,  due  per- 
sonal service  of  process  being  made  upon  the  said  Wehrman,  and  also 
asking  the  foreclosure  of  a  mortgage  given  by  said  Wehrman  on  a  lot  in 
Prescott,  Wis. ;  that  a  decree  of  foreclosure  was  had  in  said  cause,  the 
realty  sold,  that  the  proceeds  realized  were  applied  to  the  liquidation  of  the 
amount  due,  in  part,  and  that  for  the  deficiency  a  judgment  was  duly 
docketed  against  said  Adolph  Wehrman  on  the  12th  day  of  September, 
1860,  for  $1,640.30;  that  on  the  14th  day  of  January,  1861,  Greeley, 
Gale  &  Co.  brought  suit  in  the  district  court  of  O'Brien  county,  Iowa, 
against  Adolph  Wehrman,  upon  a  transcript  of  the  judgment  rendered 
in  Pierce  county,  Wis.,  and  caused  a  writ  of  attachment  to  be  issued  by 
the  clerk  of  said  court  against  the  property  of  said  defendant,  Adolph 
Wehrman;  that  at  the  time  named  said  O'Brien  county  was  a  newly- 
organized  county,  and  no  seal  had  been  as  yet  provided  for  the  use  of 
the  clerk  of  the  district  court  of  said  county;  that  in  the  writ  of  at- 
tachment so  issued  such  fact  was  recited,  and  the  clerk  added  a  scroll 
to  the  writ  as  the  only  seal  or  semblance  thereof  that  could  be  then 
placed  thereon;  that  said  writ  of  attachment  so  issued  was  levied  upon 
the  realty  in  question  by  the  sheriflF  of  said  county;  that  the  original  no- 
tice of  the  commencement  of  said  action  by  attachment  was  personally 
served  upon  Adolph  Wehrman  in  Pierce  county.  Wis.,  on  the  25th  day 
of  January,  1861;  that  on  the  17th  day  of  December,  1859,  said  Adolph 
Wehrman  executed  a  deed  of  conveyance  of  some  2,060  acres  of  land  in 
O'Brien  county,  Iowa,  to  Frederick  Wehrman,  including  the  land  in 
controversy,  which  said  deed  was  recorded  in  said  O'Brien  county  on  the 
2d  day  of  January,  1860;  that  the  action  by  attachment  pending  in 
O'Brien  county  was  changed  by  order  of  court  to  Woodbury  county, 
upon  the  application  of  the  plaintifis  therein,  and  on  the  17th  day  of 
September,  1861,  judgment  was  rendered  in  favor  of  the  plaintifis  in  the 
sum  of  $1,809.48,  it  being  further  ordered  that  the  property  attached 
should  be  sold  to  satisfy  the  judgment.  No  appearance  for  *  Adolph 
Wehrman  was  entered  in  the  case.  That  said  Greeley,  Gale  &  Co. 
brought  a  suit  in  equity  in  the  district  court  of  O^Brien  county,  to  the 
June  term,  1862,  against  Adolph  Wehrman,  Augusta  Wehrman,  his 
wife,  and  Frederick  Wehrman,  for  the  purpose  of  setting  aside  the  con- 
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veyance  of  the  lands  in  O'Brien  county  by  Adolph  to  Frederick  Wehr- 
man,  on  the  ground  that  such  conveyance  was  without  consideration, 
and  made  to  defraud  complainants;  that  personal  service  of  the  orig- 
inal notice  of  such  suit  was  made  upon  each  of  the  defendants  above 
named,  in  Pierce  county,  Wis.  No  appearance  was  made  by  said  de- 
fendants, or  either  of  them,  in  said  suit,  and  on  the  10th  day  of  June, 
1862,  a  default  was  taken,  and  a  decree  entered  in  said  cause«  setting 
aside  such  conveyance  to  Frederick  Wehrman  as  a  fraud  upon  the  rights 
of  complainants,  decreeing  said  lands  to  be  subject  to  the  judgment  in 
the  attachment  suit,  and  subject  to  be  sold  thereon  as  the  property  of 
Adolph  Wehrman,  and  barring  Frederick  Wehrman  from  asserting  any 
title  or  claim  to  said  realty  by  virtue  of  said  conveyance.  That  on  the 
16th  day  of  June,  1862,  an  execution  was  issued  upon  the  judgment  in 
the  attachment  suit,  under  which  the  lands  in  question  were  sold  to 
Carlos  Greeley,  and  subsequently  a  sheriflPs  deed  was  executed  to  him, 
and  duly  recorded;  that  by  proper  convej'ances  the  lands  in  dispute 
were  conveyed  to  T.  B.  Conklin,  the  present  complainant,  in  1881  and 
1882;  that  from  1861  to  the  time  of  the  bringing  of  this  suit  the  taxes 
on  said  lands  were  paid  by  Greeley,  Gale  &  Co.,  Carlos  S.  Greeley,  and 
his  grantees,  including  complainant.  It  does  not  appear  that  either 
Adolph  Wehrman  or  Frederick  Wehrman  ever  paid  any  taxes  on  said 
lands,  or  any  part  thereof.  That  since  1882  the  complainant,  in  the  full 
belief  that  he  was  the  owner  of  the  lands  in  question,  has  erected  thereon 
a  dwelling-house,  a  barn,  a  granary,  corn-cribs,  and  made  other  im- 
provements, including  breaking  up  and  putting  under  cultivation  270 
acres  of  the  lands;  that  it  is  not  shown  what  consideration,  if  any,  Fred- 
erick Wehrman  paid  to  his  brother  Adolph  for  the  conveyance  of  the 
lands  to  him,  nor  does  it  appear  that  he  had  financial  ability  to  make 
such  purchase;  that  the  taxes  of  1858  and  1859  were  not  paid,  and,  in 
the  year  1860,  the  treasurer  of  O'Brien  county  sold  the  lands  in  question 
for  such  delinquent  taxes  to  one  C.  C.  Orr,  to  whom  a  tax-deed  was  is- 
sued in  due  time,  and  the  same  was  duly  recorded,  and  in  May,  1871, 
said  Orr  executed  a  quitclaim  deed  for  said  lands  to  Carlos  A.  Greeley. 
From  the  foregoing  statement  of  facts  it  appears  that  the  complain- 
ant has  made  out  a  title  to  the  lands,  unless  the  contention  ^of  defend- 
ant is  sustained,  to-wit,  that  the  proceedings  by  attachment  against 
Adolph  Wehrman,  and  the  bill  against  the  present  defendant,  and  the 
decree  based  thereon  are  wholly  void,  and  that  the  tax-title  is  void  be- 
cause of  want  of  authority  to  make  the  sale  in  the  manner  in  which  it 
was  made.  The  position  of  the  defendant  is  that  to  give  the  court  juris- 
diction in  the  attachment  suit  against  Adolph  W^ehrman  it  was  necessary 
that  there  should  be  a  valid  writ  of  attachment,  and  levy  thereof  upon 
the  land,  as  Wehrman  was  not  served  with  notice  within  the  limits  of 
the  territorial  jurisdiction  of  the  court.  The  principal  objection  ui^ged 
against  the  vjdidity  of  these  proceedings  is  that  the  writ  of  attachment 
did  not  have  attached  thereto  a  proper  seal  to  authenticate  it.  The  gen- 
eral rule  is  well  settled,  as  to  the  class  of  writs  or  process  issued  under 
seal  of  the  court,  that  the  abti^nce  of  the  seal  renders  the  writ  void. 
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l*he  absence  of  the  seal  shows  that  the  writ  has  lK)t*beeil  perfected;. 
Lacking  the  proper  evidence  of  issuance,  it  cannot  be  presumed  that  it 
was  intended  to  be  issued,  and  it  is  therefore  without  validity.  The 
modem  tendency,  however,  is  to  a  relaxation  of  the  former  strictness' in 
regard  to  curing  formal  defects  in  writs  or  other  process.  By  the  pro- 
visions of  the  statutes  of  Iowa  now  in  force,  the  failure  to  attach  the  seal 
could  be  cured  by  an  amendment.  Is  the  general  rule  to  be  applied  to 
a  case  of  the  peculiar  character  now  under  consideration?  It  is  not  an 
instance  of  a  failure  to  attach  the  seal  of  the  court  to  the  writ,  thereby 
justifying  the  conclusion  that  the  same  was  issued  without  authority, 
but  a  case  wherein  the  court  was  without  an  engraved  seal,  and  in 
lieu  thereof  a  scroll  was  used,  the  writ  on  its  face  reciting  that  the  court 
had  no  other  seal.  The  only  purpose  of  the  seal  ia  to  authenticate  the 
issuance  of  the  writ.  May  not  such  authentication  be  furnished  in 
other  ways,  if  for  any  reason  a  court  is  without  an  engraved  seal  for  a 
time?  Suppose  that  to-day  the  engraved  seal  of  O'Brien  county  should 
be  destroyed  or  be  stolen,  must  all  the  judicial  proceedings  therein  be 
brought  to  a  stand-still,  awaiting  the  procurement  of  another  engraved 
seal?  Would  not  this  be  subverting  substance  to  mere  form?  Would 
it  not  be  permissible  for  the  court  to  continue  the  issuance  of  writs  of 
attachment  and  executions  having  attached  thereto  a  scroll  as  a  seal,  the 
writ  on  its  face  showing  the  reason  therefor?  The  power  to  issue  writ? 
of  attachment  is  conferred  by  the  statutes  of  Iowa  upon  the  courts  of 
the  state,  and  is  wholly  independent  of  the  mode  of  authenticating  the 
writ.  The  latter  is  merely  the  evidence  of  the  exercise  of  the  power  by 
the  court,  and  it  is  certainly  going  to  an  extreme  length  to  hold  that  the 
exercise  of  the  power  to  issue  the  writ  granted  by  the  statute  is  wholly 
dependent  upon  the  existence  of  an  engraved  seal,  and  that  in  the  ab- 
sence thereof  the  power  of  the  court  is  in  abeyance.  Whateveil  is  the 
solution  of  this  question,  it  was  involved  in  the  issues  presented  by  the 
bill  of  equity  filed  by  Greeley,  Gale  &  Co,  to  set  aside  the  conveyance 
of  the  realty  by  Adolph  to  Frederick  Wehrman.  It  is  not  questioned 
that  Greeley,  Gale  &  Co.  were  creditors  of  Adolph  Wehrman.  Their 
claim  had  been  established  by  a  judgment  duly  obtained  in  Wisconsin. 
They  were  seeking  to  enforce  the  collection  thereof  by  proceedings  in 
O'Brien  county.  Averring  that  the  conveyance  made  to  Frederick 
Wehrman  was  made  in  fraud  of  their  rights,  and  was  colorable  only, 
being  without  consideration,  they  brought  a  bill  in  equity  against  Adolph 
and  Frederick  Wehrman  for  the  purpose  of  setting  aside  the  transfer  to 
the  latter.  The  question  whether  the  attachment  proceedings  gave  Gree- 
ley, Gale  &  Co,  a  standing  sufficient  to  authorize  them  to  question  the 
transfer  to  Frederick  Wehrman  lay  at  the  very  threshold  of  these  pro- 
ceedings. The  court  was  one  of  competent  jurisdiction.  It  proceeded 
to  a  decree  setting  aside  the  conveyance,  and  declaring  the  land  to  be 
the  property  of  Adolph  Wehrman,  and  as  such  to  be  subject  to  seizure 
and  sale  on  behalf  of  complainants.  If  there  was  error  in  such  conclu- 
sion touching  the  validity  of  the  attachment  writ,  it  was  not  an  error 
affecting  the  jurisdiction  of  the  court  in  the  equity  case.     The  court  de- 
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termined  that  Greeley,  Grale  &  Co.  were  entitled  to  question  the  validity 
of  the  transfer  of  the  realty,  and  the  effect  of  such  decision  and  de- 
cree cannot  be  avoided  by  urging  that  the  court  erred  in  holding  the 
writ  of  attachment  to  be  valid.  The  state  court  had  exactly  the  same 
jurisdiction  to  hear  and  determine  the  question  of  the  validity  of  the 
seizure  of  the  land  under  the  writ  of  attachment  as  this  court  now  has 
to  investigate  the  same  question.  Being  clothed  with  jurisdiction,  and 
having  determined  the  question,  its  decision  and  decree  are  not  void, 
but  must  be  respected  and  enforced.  So  long  as  that  decree  remains  in 
force,  it  cannot  be  claimed  that  complainants  are  without  title  to  the 
premises  in  dispute,  for  the  sale  made  thereof  to  Carlos  S.  Greeley  was 
in  fact  made  under  the  authority  of  that  decree. 

If,  however,  the  court  is  in  error  in  the  view  taken  of  the  force  and 
effect  to  be  given  to  the  decree  in  equity  setting  aside  the  transfer  to 
Frederick  Wehrman,  there  is  another  and  sufficient  ground  for  a  de- 
cree in  favor  of  complainant.  The  evidence  shows  that  both  Adolph 
and  Frederick  Wehrman  ^ad  actual  notice  of  the  proceedings  brought 
to  enforce  the  collection  of  the  debt  due  Greeley,  Gale  &  Co.  by  a  sale 
of  the  lands  as  the  property  of  Adolph  Wehrman.  Frederick  Wehr- 
man knew  that  his  title  was  attacked.  He  permitted  the  decree  to  be 
taken,  the  sale  to  be  made,  and  allowed  Carlos  S.  Greeley  to  appear  as 
the  owner  thereof  for  years.  He  never  caused  the  lands  to  be  assessed 
to  himself,  nor  did  he  ever  pay  or  offer  to  pay  or  attempt  to  pay  any  of 
the  taxes  assessed  upon  the  property.  Parties  purchasing  from  Greeley 
finally  commenced  improving  the  property  by  cultivating  the  soil  and 
erecting  buildings  thereon.  For  more  than  25  years  Frederick  Wehr- 
man remained  wholly  silent,  knowing  that  by  his  silence  he  must,  of 
necessity,  be  misleading  others  to  their  injury.  In  the  bill  filed  in  this 
cause  it  is  charged  that  the  transfer  to  him  was  without  consideration, 
and  for  fraudulent  purposes,  yet  he  does  not  testify  in  relation  thereto. 
There  is  no  evidence  showing  that  he  ever  paid  anything  for  the  lands, 
or  that  he,  in  fact,  ever  claimed  the  same  as  his  own  property,  except 
the  bare  fact  that,  after  a  delay  of  a  quarter  of  a  century,  he  brought 
an  action  in  ejectment  to  obtain  possession  of  the  property.  The  evi- 
dence on  behalf  of  complainant  shows  that  Adolph  Wehrman,  when  he 
made  the  transfer,  was  insolvent;  that  Greeley,  Gale  &  Co.  were  press- 
ing the  collection  of  their  claim;  that  Frederick  Wehrman  was  not  in 
the  possession  of  the  means  to  pay  the  value  of  the  lands  so  transferred 
to  him,  and  there  is  no  evidence  that  he  ever  paid  a  dollar  therefor,  or 
ever  exercised  any  act  of  ownership  over  the  same.  The  evidence, 
therefore,  entirely  justifies  the  finding  that  the  transfer  to  the  defendant 
was  without  consideration,  and  fraudulent,  as  against  Greeley,  Gale  & 
Co.,  and  that  Frederick  Wehrman  never  was  in  fact  the  real  owner  of 
the  lands. 

Under  these  circumstances  the  complainant,  on  the  double  ground 
that  the  defendant  is  not,  in  fact,  the  real  owner  of  the  property,  and 
has  no  interest  therein  which  he  can  avail  himself  of  as  against  the 
equities  of  complainant,  and  that  defendant  has,  by  his  conduct,  es- 
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topped  himself  from  asserting  title  against  complainants,  is  entitled  to 
a  decree  quieting  his  title  against  the  claims  now  sought  to  be  enforced 
by  defendant,  and  enjoining  FVederick  Wehrman  from  further  pros- 
ecuting the  action  of  ejectment  pending  in  his  name. 


NoBTH  Gbbman  Lloyd  S.  S.  Co.  v.  Hbddbn,  Collector, 

Same  v.  Magone,  Collector. 

(Circfu^  Court,  D,  New  Jersey,    May  21, 1890.) 

1.  Customs  Duties— Construction  of  Laws— Tonnage  Tax. 

Act  Cong.  June  26, 1884,  $  14,  which  levies  a  duty  of  8  cents  per  ton  on  all  ves- 
sels "from  any  foreign  port  or  place  in  North  America,  Central  America,  the  West 
India  islands,  the  Bahama  islands,  the  Bermuda  islands,  or  the  Sandwich  islands, 
or  Newfoundland, "  and  a  duty  of  6  cents  per  ton  on  vessels  from  other  foreign 
ports,  does  not  entitle  German  vessels  sailing  from  European  ports  to  enter  our 
ports  on  payment  of  a  duty  of  8  cents  per  ton,  under  the  treaties  of  December  20, 
1827,  and  May  1, 1828,  which  stipulate  that  the  United  States  shall  not  grant  any 
particular  favor  regarding  commerce  or  navigation  to  any  other  forei^  nation 
which  shall  not  immediately  become  common  to  Germany,  since  the  discrimination 
contained  iu'said  act  is  merely  geograi)hical,  and  the  S-cent  rate  appliea  to  ves> 
sels  of  all  nations  coming  from  the  privileged  ports. 

2.  Treaties— Effect  of  Inconsistent  Act  of  Congress. 

Where  an  act  of  congress  is  in  conflict  with  a  prior  treaty  the  act  must  control, 
since  it  is  of  equal  force  with  the  treaty  and  of  later  date. 
8.  Constitutional  Law— Cobimissioner  of  Navigation. 

Act  Cong.  July  5, 1884,  $  8,  which  makes  final  the  decision  of  the  commissioner 
of  navigation  on 'all  questions  **  relating  to  the  collection  of  tonnage  tax,  and  to  the 
refunding  of  such  tax,  when  collected  erroneously  or  illegally,  ^  \fi  constitutionaL 

At  Law. 

Samuel  F.  Bigelow  and  Henry  (7.  Nevitt,  for  plaintiff. 

Howard  W.  HayeSy  Asst.  U.  8.  Dist.  Atty.,  for  defendants. 

Wales,  J.  The  plaintiff,  a  duly-organized  corporation  under  the 
laws  of  the  Hanseatic  republic  of  Bremen,  which  is  a  part  of  the  Ger- 
man empire,  is  the  owner  of  a  line  of  ocean  steam-ships,  plying  regu- 
larly between  the  ports  of  Bremen  and  New  York,  and  brings  these  ac- 
tions, under  section  2931,  Rev.  St.  U.  S.,  to  recover  the  Amount  of  cer- 
tain tonnage  dues,  alleged  to  have  been  unlawfully  collected  from  said 
ships  during  the  period  extending  from  June  26,  1884,  to  July  28, 
1888,  and  while  the  defendants  were  successively  collectors  of  customs 
at  the  lastruamed  port.  The  vessels  cleared  from  Bremen  for  New  York 
via  Southampton,  Eng.,  stopping  at  or  near  the  latter  place  temporarily, 
to  discharge  cargo  and  passengers,  and  to  take  on  board  additional  cargo, 
passengers,  and  mails.  The  consignees  of  the  vessels  paid  the  dues,  in 
every  instance,  under  protest,  and  the  plaintiff  appealed  to  the  secretary 
of  the  treasury,  and  finally,  at  the  suggestion  of  the  latter  officer  and 
with  the  concurrence  of  the  department  of  justice,  brought  these  actions 
to  determine  the  authority  of  the  defendants. 
v.43F.no.l— 2 
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The  right  of  the  plaintiff  to  recover  depends  upon  the  following  state- 
ment of  the  law  and  facts:  Prior  to  the  act  of  congress  of  June  26, 
1884,  entitled  "An  act  to  remove  certain  burdens  on  the  American  mer- 
chant marine  and  encourage  the  American  foreign  carrying  trade,"  ton- 
nage tax  was  imposed  upon  German  and  all  other  vessels  arriving  in  the 
United  States  from  foreign  ports,  at  the  rate  of  30  cents  per  ton  per  an- 
num, and  up  to  July  Ist,  of  that  year,  it  had  been  collected  in  a  lump 
sum  for  a  year  at  a  time.  But  section  14  of  the  act  of  1884  changed 
the  rate  and  mode  of  collection  as  follows: 

"That  in  lieu  of  the  tax  on  tonnage  of  thirty  cents  per  ton  per  annum, 
heretofore  imposed  by  law,  a  duty  of  three  cents  per  ton,  not  to  exceed  in 
the  aggregate  fifteen  cents  per  ton  in  any  one  year,  is  hereby  imposed  at  each 
entry  on  all  ve^tsels  which  shall  be  entered  in  any  port  of  the  United  States 
from  any  foreign  port  or  place  in  North  America,  Central  America,  the  West 
India  islands,  the  Bahama  Islands,  the  Bermuda  islands,  or  the  Sandwich  isl- 
ands, or  Newfoundland;  and  a  duty  of  six  cents  per  ton,  not  to  exceed  tliirty 
cents  per  ton  per  annum,  is  hereby  imposed  at  each  entry  upon  all  vessels 
which  shall  be  entered  in  the  United  States  from  any  other  foreign  ports." 
23  U.  S.  St.  57. 

This  section  was  amended  by  section  11  of  the  act  of  congress  of  June 
19,  1886,  entitled  "An  act  to  abolish  certain  fees,"  etc.  24  U.  S.  St. 
81.  The  amendment  consisted  in  adding  the  following  words  to  those 
just  quoted: 

"Not,  however,  to  include  vessels  in  distress  or  not  engaged  in  trade:  pro- 
vided, that  the  president  of  the  United  States  shall  suspend  the  collection  of 
so  much  of  the  duty  herein  imposed  on  vessels  entered  from  any  foreign  port 
as  may  be  in  excess  of  the  tonnage  and  light<> house  dues,  or  other  equivalent 
tax  or  taxes,  imposed  in  said  port  on  American  vessels,  by  the  government  of 
the  foreign  counlry  in  which  such  port  is  situated,  and  shall,  upon  the  pas- 
sage of  tiiis  act,  and  from  time  to  time  thereafter  as  often  as  it  may  become 
necessary,  by  reason  of  changes  in  the  laws  of  the  foreign  countries  above 
mentioned,  indicate  by  proclamation  the  ports  to  which  such  suspension  shall 
apply,  and  the  rate  or  rates  of  tonnage  duty,  if  any,  to  be  collected  under  such 
suspension:  provided,  further,  that  such  proclamation  shall  exclude  from  the 
benefits  of  the  suspension  herein  authorized,  the  vessels  of  any  foreign  coun- 
try in  whose  ports  the  fees  or  dues  of  any  kind  or  nature  imposed  on  vessels 
of  the  United  States,  or  the  import  or  export  duties  on  their  cargoes,  are  in 
excess  of  the  fees,  dues,  or  duties  imposed  on  the  vessels  of  the  country  in 
which  such  pott  is  situated,  or  on  the  cargoes  of  such  vessels;  and  sections 
422B  and  4224  and  so  much  of  section  4219  of  the  Bevised  Statutes  as  conflict 
with  this  section  are  hereby  repealed.*' 

Section  4219,  tit.  48,  c.  3,  Rev.  St.,  referred  to  in  the  foregoing  sub- 
proviso,  provides  that  "nothing  in  this  section  shall  be  deemed  *  *  * 
to  impair  any  rights  *  *  *  under  the  law  and  treaties  of  the  United 
States  relative  to  the  duty  of  tonnnge  on  vessels,"  Section  4227  of  the 
same  title  and  chapter  is  in  these  words: 

"Nothing  contained  in  this  title  shall  be  deemed  in  any  wise  to  impair  any 
rights  and  privileges  which  have  been  or  may  be  acquired  by  any  foreign  na- 
tion under  the  laws  and  treaties  of  the  United  States,  relative  to  the  duty  on 
tonnage  of  vessels,  or  any  other  duty  on  vessels. ** 
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By  article  9  of  the  treaty  of  December  20, 1827,  between  the  United 
States  and  the  Hanseatic  republics,  "the  contracting  parties  *  *  * 
engage  mutually  not  to  grant  any  particular  favor  to  other  nations,  in 
respect  of  commerce  and  navigation,  which  shall  not  immediately  be- 
come common  to  the  other  party.."  Public  Treaties,  400.  Article  9  of 
the  Prussian- American  treaty  of  May  1,  1828,  (Pub.  Treaties,  656,) 
contains  a  like  stipulation.  These  treaties  have  been  held  by  both  the 
American  and  German  governments  to  be  valid  for  all  Germany.  On 
the  26th  of  January,  1888,  the  president,  in  virtue  of  the  authority 
vested  in  him  by  section  11  of  the  act  of  June  19,  1886,  issued  his 
proclamation,  wherein,  after  reciting  that  he  had  received  satisfactory 
proof  that  no  tonnage  or  light-house  dues,  or  any  equivalent  tax  or  taxes 
whatever,  are  imposed  upon  American  vessels  entering  the  ports  of  the 
German  empire,  either  by  the  imperial  government  or  by  the  govern- 
ments of  the  German  maritime  states,  and  that  vessels  belonging  to  the 
United  states  are  not  required,  in  German  ports,  to  pay  any  fee  or  due 
of  any  kind  or  nature,  or  any  import  duty  higher  or  other  than  is  pay- 
able by  German  vessels  or  their  cargoes,  did  "declare  and  proclaim  that 
from  and  alter  the  date  of  this  my  proclamation  shall  be  suspended 
the  collection  of  the  whole  of  the  duty  of  six  cents  per  ton  *  *  * 
upon  vessels  entered  in  the  ports  of  the  United  States  from  any  of  the 
ports  of  the  empire  of  Germany,  *  *  *  and  the  suspension  hereby 
declared  and  proclaimed  shall  continue  so  long  as  the  reciprocal  exemp- 
tion of  vessels  belonging  to  citizens  of  the  United  States  and  their  car- 
goes shall  be  continued  in  the  said  ports  of  the  empire  of  Germany, 
and  no  longer,"  The  commissioner  of  navigation,  in  his  circular  letter 
No.  19^  dated  February  1,  1888,  and  approved  by  the  secretary  of  the 
treaisury,  addressed  to  the  collectors  of  customs  and  others,  decided  that 
the  president's  proclamation  does  not  apply  to  vessels  which  entered  be- 
fore the  date  of  the  proclamation,  and  that  only  those  German  vessels 
/'arriving  directly  from  the  ports  of  the  German  empire  may  be  admit- 
ted under  the  proclamation  without  the  payment  of  the  dues  therein 
mentioned."  The  commissioner  of  navigation  claims  authority  to  make 
this  decision  by  virtue  of  section  3  of  the  act  of  congress  of  July  5, 
1884,  entitled  "An  act  to  constitute  a  bureau  of  navigation  in  the  treas- 
ury department,"  which  reads  as  follows: 

"That  the  commissioner  of  navigation  shall  be  charged  with  the  supervis- 
ion of  the  laws  relating  to  the  admeasurement  of  vessels,  and  the  assigning 
of  signal  letters  thereto,  and  of  designating  their  official  number;  and  on  all 
questions  of  interpretation,  growing  out  of  the  execution  of  the  laws  relat- 
ing to  these  subjects,  and  relating  to  the  collection  of  tonnage  tax,  and  to 
ihe  refunding  of  such  tax  when  collected  erroneously  or  illegally,  his  decision 
shall  be  final." 

The  plaintiffs  vessels  were  German  vessels,  and  on  the  19th  day  of 
June,  1886,  and  thereafter  until  now,  the  government  of  Germany  ex- 
acted no  tonnage  tax  or  taxes  whatever  on  vessels  of  the  United  States 
arriving  in  German  ports. 
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Upon  this  statement  of  the  law  and  the  facts,  the  plaintifiPs  counsel 
contend  (1)  that  as  to  the  dues  collected  between  June  26,  1884,  and 
June  19,  1886,  the  plaintiff's  vessels  should  not  have  been  charged 
more  than  the  lower  rate  of  tonnage  tax  fixed  by  the  act  of  1884,  un- 
der the  favored  nation  clause  of  the,  treaties,  whereas  the  defendants 
charged  six  cents  per  ton;  (2)  that  the  dues  collected  after  the  passage 
of  the  act  of  June  19;  1886,  and  prior  to  the  president's  proclamation, 
were  excessive,  for  the  same  reason;  (3)  that  no  tonnage  tax  whatever 
could  be  lawfully  collected  of  the  vessels  of  the  plaintiff,  after  the 
passage  of  the  act  of  June  19,  1886,  because  that  act  went  into  effect 
immediately,  and  without  waiting  for  the  president's  proclamation;  (4) 
that  the  act  of  July  5,  1884,  in  so  far  as  it  confers  on  the  commissioner 
of  navigation  the  power  of  deciding  finally  on  all  questions  of  interpre- 
tation, growing  out  of  the  execution  of  the  laws  relating  to  the  collec- 
tion of  tonnage  tax,  and  the  refund  of  the  same  when  ill^ally  or  erro- 
neously collected,  is  unconstitutional  and  void. 

As  introductory  to  their  argument,  plaintiff's  counsel  referred  to  the 
policy  of  our  government  in  relation  to  the  subject  of  navigation,  which, 
it  is  claimed,  has  been  from  the  beginning  to  establish  entire  relciprocity 
with  other  nations.  The  practice  has  been  to  ask  for  no  exclusive  priv- 
ileges and  to  grant  none,  "but  to  offer  to  all  nations  and  to  ask  from 
them  entire  reciprocity  in  navigation."  1  Kent,  Comm.  34,  note.  This 
policy  has  been  judicially  recognized  by  the  supreme  court  in  Oldfidd 
V.  Matriott,  10  How.  146;  and  it  ii3  asserted  that  congress  had  it  in  view 
in  enacting  the  acts  of  1884  and  1886,  imposing  the  tonnage  taxes.  The 
review  presented  by  counsel  of  the  legislative  and  diplomatic  corre- 
spondence touching  this  subject  is  historically  interesting  and  instruct- 
ive, and  would  be  persuasive  in  the  ease  of  a  doubtful  meaning  of  an 
act  of  congress,  but  it  cannot  be  held  to  affect  the  interpretation  of  laws 
which  are  plain  and  unambiguous  in  their  terms.  The  questions  before 
the  court  must  be  determined  by  the  ordinary  and  well-settled  rules 
applicable  to  the  construction  of  and  validity  of  statutes. 

Soon  after  the  passage  of  the  act  of  June  26,  1884,  claims  were  pre- 
sented by  the  government  of  Germany,  and  of  other  foreign  powers, 
having  similar  treaty  stipulations  with  the  United  States,  in  relation  to 
navigation  for  the  benefit  of  the  three-cent  rate  of  tax,  under  the  favored- 
nation  clause.  The  claims  having  been  referred  to  the  department  of 
justice,  the  attorney  general,  on  the  19th  of  September,  1886,  gave  the 
following  opinion: 

"The  discrimination  as  to  tonnage  duty  in  favor  of  vessels  sailing  from  the 
regions  mentioned  in  the  act,  and  entered  in  our  poi  .s,  is,  I  think,  purely 
geographical  in  character,  inuring  to  the  advantage  of  a  ly  vessel  of  any  power 
tliat  may  choose  to  fetch  and  carry  between  this  coui  ^ry  and  any  port  em- 
braced by  the  fourteenth  section  of  the  act.  I  see  no 
claim  that  there  is  anything  in  the  most  *  favored-natio 
between  this  country  and  the  powers  mentioned  that 
the  privileges  of  the  fourteenth  section  extended  to  t 


this  country  from  ports  outside  of  the  limitations  of  tb  >  act. 
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The  construction  thus  given  to  the  statute  is  clearly  consistent  with 
its  terms,  which  grant  the  privilege  of  the  minimum  tax  to  all  vessels 
-entered  in  United  States  from  certain  specified  foreign  ports,  and  not 
exclusively  to  the  vessels  of  nations  to  whom  those  ports  belong,  or  in 
whose  territories  the  ports  are  situate,  excepting  the  vessels  of  those  gov- 
ernments only  which,  in  the  imposition  of  tonnage  taxes,  discriminate 
against  American  vessels.  In  accordance  with  this  construction,  it  fol- 
lows that  no  particular  favor  is  conferred  on  any  nation,  and  that,  with 
the  exception  noted,  the  vessels  of  all  nations  coming  from  the  privileged 
ports  are  entered  in  the  United  Slates  on  an  equal  footing.  Further  dis- 
•cussion  on  this  point  would  seem,  therefore,  to  be  fruitless;  but  it  may 
be  proper  to  observe  that  the  construction  of  both  the  act  of  June  26, 
1884,  and  of  that  of  June  19, 1886,  and  the  complicated  questions  grow- 
ing out  of  the  claims  of  foreign  governments,  for  the  lower  rate  of  ton- 
nage tax  by  virtue  of  their  treaty  rights,  were  brought  to  the  attention 
of  congress  by  the  president's  message  of  January  14,  1889,  transmit- 
ting a  report  of  the  secretary  of  state  in  reference  to  the  international 
questions  arising  from  the  imposition  of  differential  tonnage  dues  upon 
vessels  entering  the  United  States  from  foreign  countries.  Ex.  Doc. 
House  Rep.,  50th  Cong.,  3d  Sees.  The  report,  after  mentioning  the 
claims  of  the  German  minister  for  a  reduction  of  the  tax  under  the  act 
of  1884,  and  for  a  proper  refund  of  the  dues  charged  on  German  ships 
entering  the  United  States  from  German  ports  since  the  date  of  the  act 
of  1886,  stated:  "To  this  suggestion  tlie  undersigned  was  unable  to  re- 
spond, the  matter  being  one  for  the  consideration  of  congress.  But  the 
request  assuredly  deserves  equitable  consideration."  In  respect  to  the 
claim  now  made  by  the  plaintiff,  that  the  course  of  its  ships  coming 
from  Bremen  to  New  York  by  the  way  of  Southampton  is  not  such  as 
to  deprive  the  run  of  its  character  of  a  voyage  from  a  German  port  to  a 
X)ort  in  the  United  States,  within  the  meaning  of  the  act  of  1886,  the 
report  says: 

*'But  it  has  been  held  by  the  oommlssioner  of  navigation  that  the  voyage 
cannot  be  so  regarded,  and  that  the  vessels  must  pay  dues  as  coming  from 
Southampton,  a  British  port.  Similar  rulings  have  been  made  in  respect  to 
other  vessels  of  different  nationality/' 

And  the  report  further  adds: 

"Apother  instance  of  complication  is  that  of  a  vessel  starting  from,  we  will 
«ay,  a  6-30  cent  port,  and  calling  on  her  way  to  the  United  States  at 
a  3-15  cent  port,  and  a  free  port.  Other  combinations  will  readily  sug- 
gest themselves,  and  need  not  be  stated.  But  in  each  case  the  vessel  is 
required  to  pay  the  highest  rate,  without  reference  to  the  amount  of  cargo 
obtained  at  the  various  ports  from  which  she  comes.  Thus  a  penalty  may 
practically  be  imposed  in  many  cases  on  indirect  voyages.  It  is  conceived  that 
in  many  instances  the  main  purpose  of  the  act  may  be  defeated  by  these  rul- 
ings, but  it  must  be  admitted  that  the  law  contains  no  provision  to  meet 
such  cases.  *  *  *  This  appears  to  be  a  proper  subject  for  the  consider- 
ation  of  congress." 

From  an  examination  of  the  above  extracts  from  his  report,  it  will  be 
seen  that  the  secretary  of  state  was  of  the  opinion  that  the  questions  re- 
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ferred  to  were  to  be  addressed  to  the  political,  and  not  to  the  judicial, 
branch  of  the  government,  and  that  congress  alone  could  be  looked  to  for 
the  redress  of  the  class  ot  wrongs  complained  of  by  the  plaintiff,  and  to 
prevent  their  repetition.  The  plaintiff's  counsel  deny  the  correctness  of 
the  construction  given  to  the  act  of  1884  by  the  attorney  general,  and  in- 
sist that  the  difference  in  tonnage  rates,  by  which  certain  ports  special- 
ly named  in  the  act  are  favored,  is  a  particular  favor  to  the  countries  to 
which  those  ports  belong,  "in  respect  to  their  commerce  and  navigation** 
which  ipso  facto  accrues,  in  pursuance  of  treaty  rights,  to  German  vessels 
coming  from  German  ports.  It  is  also  asserted  that  the  treaty  stipula- 
tions with  Germany  are  paramount  to  the  later  acts  of  congress,  and 
that  the  former  cannot  be  annihilated  by  the  latter.  Admitting  for  the 
moment  that  the  attorney  general  may  have  misconstrued  the  act,  still 
it  cannot  be  questioned  that,  excepting  where  rights  have  become  vested 
under  a  treaty,  to  use  the  expression  of  Judge  Swayne,  in  the  Cherokee 
Tobacco  Case,  11  Wall.  616,  "a  treaty  may  supersede  a  prior  act  of  con- 
gress, and  an  act  of  congress  may  supersede  a  prior  treaty."  The  com- 
missioner of  navigation  held  that  the  acts  of  1884  and  1886  were  incon- 
sistent with  the  treaties,  and  being  of  a  later  date  must  prevail,  and  in 
so  ruling  he  is  not  without  authority  of  adjudged  cases.  In  Foster  v. 
NeUson,  2  Pet.  314,  Chief  Justice  Marshall,  in  delivering  the  opinion 
of  the  court,  said : 

**Our  constitution  declares  a  treaty  to  be  a  law  of  the  land.  It  is  conse- 
quently to  be  regarded  in  courts  of  justice  as  equivalent  to  an  act  of  the  leg- 
slature,  whenever  it  operates  of  itself,  without  the  aid  of  any  legislative  pro- 
vision. But  when  the  terms  of  the  stipulation  import  a  contract,  when  ei- 
ther of  the  parties  engage  to  perform  a  particular  act,  the  treaty  addresses  it- 
self to  the  political,  not  the  judicial,  department  and  the  legislature  must  ex- 
ecute the  contract  before  it  can  become  a  rule  for  the  court." 

The  same  doctrine  is  held  in  Taylor  v.  Morton,  2  Curt.  454;  Ropes  v. 
Clinch,^  Blatchf.  304.  In  the  Cherokee  Tobacco  Case,  supra,  there  was  an 
open  conflict  between  a  treaty  contract  and  a  subsequent  law,  and  the 
question  was  as  to  which  should  prevail.  The  107th  section  of  the  in- 
ternal revenue  act  of  July  20, 1868,  provided  "that  the  internal  revenue 
laws  imposing  taxes  on  distilled  spirits,  fermented  liquors,  tobacco,  snuff, 
and  cigars  shall  be  construed  to  extend  to  such  articles  produced  any- 
where within  the  exterior  boundaries  of  the  United  States,  whether  the 
same  be  within  a  collection  district  or  not."  The  tenth  article  of  the 
treaty  of  1866  between  the  United  States  and  the  Cherokee  Nation  of  In- 
dians stipulated  as  follows: 

"Every  Cherokee  Indian  and  freed  person  residing  in  t^e  Cherokee  Nation 
shall  have  the  right  to  sell  any  products  of  his  farm,  inclu  ling  his  or  her  live- 
stocli,  or  any  merchandise  or  manufactured  products,  ar  1  to  ship  and  drive 
the  same  to  market  without  restraint,  paying  the  tax  th<  reon  which  is  now 
or  may  be  levied  by  the  United  States  on  the  quantity  soj  1  outside  of  the  In- 
dian Territory." 

The  collection  officers  had  seized  a  quantity  of  tolacco  belonging  to 
the  claimants  which  was  found  in  the  Cherokee  Nati  m,  outside  of  any 
collection  district  of  the  United  States,  and  exempt! 
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claimed  by  virtue  of  the  treaty.  It  was  admitted  that  the  repugnancy 
between  the  treaty  and  the  statute  was  clear,  and  that  they  could  not 
stand  together:  that  one  or  the  other  must  yield.  The  court  decided 
that  the  language  of  the  section  was  as  clear  and  explicit  as  could  be  em- 
ployed. It  embraced  indisputably  the  Indian  Territory,  and  congress 
not  having  thought  proper  to  exclude  them,  it  was  not  for  the  court  to 
make  the  exception;  and  that  the  consequences  arising  from  the  repeal  of 
the  treaty  were  matters  for  legislative  and  not  judicial  action,  and  if  a 
wrong  had  been  done,  the  power  of  redress  was  with  congress  and  not 
with  the  judiciary.  In  Taylcn-  v.  Morton,  the  facts  were  these:  Article 
6  of  the  treaty  of  1832,  with  Russia,  stipulated  that  "no  higher  or  other 
duties  shall  be  imposed  upon  the  importations  into  the  United  States  of 
any  article  the  produce  or  manufacture  of  Russia,  than  are  or  shall  be 
payable  on  the  like  article  being  the  produce  or  manufacture  of  any  other 
foreign  country."  This  was  held  by  the  court  to  be  merely  an  agree- 
ment, to  be  carried  into  effect  by  congress,  and  not  to  be  enforced  by 
the  court,  and  that  an  act  of  congress  laying  a  duty  of  $25  a  ton,  on 
hemp  from  India,  and  $40  a  ton,  on  hemp  from  other  countries,  did  not 
authorize  the  courts  to  decide  that  Russian  hemp  should  be  admitted  at 
the  lower  rate.  Such  a  promise,  it  was  said,  addresses  itself  to  the 
political  and  not  to  the  judicial  department  of  the  government,  and  the 
courts  cannot  try  the  question  whether  it  has  been  observed  or  not.  The 
court  expressly  declined  to  give  any  opinion  on  the  merits  of  the  case,  hold- 
ing that  the  questions,  whether  treaty  obligations  have  been  kept  or  not, 
and  whether  treaty  promises  shall  be  withdrawn  or  performed,'  are  mat- 
ters that  belong  to  diplomacy  and  legislation,  and  not  to  the  adminis- 
tration of  the  laws.  If  congress  has  departed  from  the  treaty,  it  is  im- 
material to  inquire  whether  the  departure  was  accidental  or  designed, 
and  if  the  latter  whether  the  reasons  therefor  were  good  or  bad.  If,  by 
the  act  in  question,  they  have  not  departed  from  the  treaty,  the  plain- 
tiff has  no  case.  If  they  have,  their  act  is  the  municipal  law  of  the  coun- 
try, and  any  complaint,  either  by  the  citizen  or  the  foreigner,  must  be 
made  to  those  who  alone  are  empowered  by  the  constitution  to  judge 
of  its  grounds  and  act  as  may  be  suitable  and  just. 

As  to  the  time  when  the  act  of  June  19,  1886,  went  into  operation, 
whether  immediately  from  and  after  the  date  of  its  approval,  or  not  un- 
til the  date  of  the  president's  proclamation,  and  also  whether  the  voy- 
ages of  the  plaintiff's  vessels  from  Bremen  to  New  York  must  be  made 
"directly,"  and  without  stoppage  at  an  intermediate  port,  in  order  to  be 
exempted  from  the  imposition  and  payment  of  tonnage  dues,  the  decision 
of  these  questions  by  the  commissioner  of  navigation  must  be  held  to  be 
conclusive,  unless  so  much  of  section  3  of  the  act  of  July  5, 1884,  which 
makes  his  decision  final  in  such  matters,  is  unconstitutional.  Much 
learning  and  ability  have  been  employed  by  plaintiff's  counsel  to  estab- 
lish the  invalidity  of  this  portion  of  the  act,  which  invests  a  department 
officer  with  such  unlimited  judicial  power,  and  by  which  he  is  enabled 
to  decide  all  contests  in  relation  to  alleged  illegal  dues,  ex  l^ar^,  and  abso- 
lutely.    On  the  other  hand,  the  labor  and  responsibility  of  the  court 
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have  been  increased  by  the  omission  of  the  defendant's  counsel  to  fur- 
nish any  assistance  towards  the  solution  of  the  questions,  and  permitting 
them  to  pass  sub  silentio.  The  subject,  however,  is  notrea  Integra.  In  Gary 
V.  Oartis,  3  How.  236,  the  supreme  court  had  under  consideration  the 
constitutionality  of  the  third  section  of  the  act  of  congress  of  March 
3,  1839,  entitled  "An  act  making  appropriations  for  the  civil  and  dip- 
lomatic expenses  of  the  government  for  the  year  1839,"  by  which  the 
secretary  of  the  treasury  was  authorized  to  finally  decide  when  more 
duties  had  been  paid  to  any  collector  of  customs,  or  to  any  person  act- 
ing as  such,  than  the  law  required,  and  to  draw  his  warrant  in  favor  of 
the  person  or  persons  entitled  for  a  refund  of  the  amounts  so  overpaid. 
The  opinion  of  the  court  discusses  very  ably  and  at  much  length  the 
questions  involved  in  that  case.  A  few  sentences  taken  from  the  opinion 
will  indicate  the  grounds  upon  which  the  validity  of  the  act  of  1839  was 
sustained: 

"  We  have  no  doubts  [say  the  court]  of  the  objects  or  the  import  of  that 
act.  We  cannot  doubt  that  it  conslitutes  the  secretary  of  the  treasury  the 
source  whence  Instructions  are  to  flow;  that  it  controls  both  the  position  and 
the  conduct  of  the  collectors  of  the  revenue;  that  it  has  denied  to  them  any 
right  or  authority  to  retain  any  portion  of  the  revenue  for  purposes  of  con- 
testation or  indemnity;  has  ordered  and  declared  those  collectors  to  be  the 
mere  organs  of  receipt  and  transfer,  and  has  made  the  head  of  the  treasury 
department  the  tribunal  for  the  examination  of  claims  for  duties  said  to  have 
been  Improperly  paid.  ♦  ♦  *  It  is  contended,  liowever,  that  the  language 
and  the  purposes  of  congress,  if  really  what  we  hold  them  to  be  declared  in 
the  statute  of  1889,  cannot  be  sustained,  because  they  would  be  repugnant  to 
the  constitution,  inasmuch  as  they  would  debar  the  citizen  of  his  right  to  re- 
sort to  the  courts  of  justice.  *  ♦  *  The  objection  above  referred  to  ad- 
mits of  the  most  satisfactory  refutation.  This  may  be  found  in  the  following 
positions,  familiar  in  this  and  in  most  other  governments,  viz,  that  the  gov- 
ernment, as  a  general  rule,  claims  an  exemption  from  being  sued  in  Its  own 
courts.  That  although,  as  being  charged  with  the  administration  of  the  laws, 
it  will  resort  to  those  courts  as  means  of  securing  this  great  end,  it  will  not 
permit  itself  to  be  impleaded  therein,  save  in  instances  forming  conceded  and 
express  exceptions.  Secondly,  in  the  doctrine,  so  often  ruled  in  this  court* 
that  the  judicial  power  of  the  United  States,  although  it  has  its  origin  in  the 
constitution,  is  (except  in  enumerated  instances,  applicable  exclusively  to  this 
court)  dependent  for  its  distribution  and  organization,  and  for  the  modes  of 
its  exercise,  entirely  upon  the  action  of  congress,  who  possess  the  sole  power 
of  creating  the  tribunals  (inferior  to  the  supreme  court)  for  the  exercise  of  the 
judicial  power,  and  of  investing  them  with  jurisdiction  either  limited,  con- 
current, or  exclusive,  and  of  withholding  jurisdiction  from  them  in  the  ex- 
act degrees  ond  character  which  to  congress  may  seem  proper  for  the  public 
good.  To  deny  this  position  would  be  to  elevate  the  ju<|icial  over  the  legis- 
lative branch  of  the  government,  and  to  give  to  the  forme  ■  powers  limited  by 
its  own  discretion  merely.  It  follows,  then,  that  the  cou  ts  created  by  stat- 
ute must  look  to  the  statute  as  the  warrant  for  their  »  ithority.  •  ♦  » 
The  courts  of  the  United  States  are  all  limited  in  their  n  iture  and  constitu- 
tion, and  have  not  the  powers  inherent  in  courts  existinj  by  prescription  or 
by  the  common  law.  *  ♦  *  The  courts  of  the  United  States  can  take  cog- 
nizance only  of  subjects  assigned  to  them  expressly  or  b;  necessary  implica- 
tion; a  fortiori,  they  can  take  no  cognizance  of  matters  tl  at  bylaw  are  either 
denied  to  them,  or  expressly  referred  ad  aliud  examen." 
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This  exposition  of  the  origin  and  extent  of  the  jurisdiction  of  the  courts 
of  the  United  States  was  reaffirmed  in  Shddon  v.  SSlj  8  How.  449,  where 
it  was  held  that  courts  created  by  statute  can  have  no  jurisdiction  but 
such  as  the  statute  confers.  The  right  given  by  section  2931,  Rev.  St., 
to  sue  for  overpaid  dues  is  taken  away  by  the  act  of  July  5,  1884,  and 
the  power  to  determine  controversies  arising  from  alleged  exactions  by 
-collectors  is  deposited  with  the  commissioner  of  navigation.  Such  is 
the  effect  of  the  decisions  just  cited,  and  which,  as  long  as  they  are  not 
overruled  by  the  tribunal  which  made  them,  must  be  obeyed  as  the  law 
•of  the  land.  The  authorities  referred  to  by  plaintiff's  counsel  are  cases 
where  department  officers,  in  making  regulations  to  be  observed  by  their 
subordinates,  exceeded  their  statutory  power,  but  in  no  one  instance 
was  it  pretended  that  the  officer  was  clothed  with  the  power  to  make  a 
final  decision  in  contested  matters.  It  was  perhaps  unnecessary,  in  view 
of  Cory  V.  Curtis,  and  Shddon  v.  SiU,  that  I  should  have  done  more  than 
acquiesce  in  the  doctrines  there  announced,  and  support  the  validity  of 
the  act  of  July  5, 1884,  without  further  discussion,  but  the  large  amount 
of  money  involved  in  the  present  actions,  and  the  earnestness  and  force 
with  which  the  plaintiff's  claims  have  been  pressed,  have  induced  me  to 
jnake  a  more  extended  presentation  of  them  than  was  at  first  designed. 
It  must  be  borne  in  mind  that  this  court  is  not  called  on  to  express  any 
opinion  on  the  justice  or  expediency  of  placing  such  unlimited  power  in 
the  hands  of  the  commissioner  of  navigation  as  is  conferred  by  the  act 
of  July  5,  1884.  The  duty  of  the  court  is  to  discover  whether  the  act 
is  in  conflict  with  the  constitution,  and,  on  being  satisfied  that  it  is  not, 
to  judge  accordingly.  To  pursue  any  other  course  would  be  not  only 
-extrajudicial,  but  also  improper,  in  assuming  to  criticise  the  wisdom  of 
oongress  in  making  the  law.  Neither  is  the  court  required  to  say  whether 
the  commissioner  of  navigation  is  or  is  not  correct  in  his  interpretation 
of  the  law.  Congress  has  seen  fit  to  constitute  him  the  final  arbiter  in 
•certain  disputes,  and  congress  alone  can  supply  a  remedy  for  any  wrong 
which  may  have  arisen  from  his  construction  of  the  law  relating  to  the 
oollection  of  tonnage  due.  Let  judgment  be  entered  in  each  case  for  the 
defendant. 
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United  States  v.  Michigan  Cent.  R.  Co.  d  ol.* 
{District  CourU  N-  D-  Illin(yis.    June  28, 1890.', 

U  Cahrttbrs— Intemtate  Commerce— Rebates. 

Wbere  a  railroad  company  which  has  fixed  a  rate  of  90  cents  per  hundred  for 
freight  from  Chicaffo  to  New  York,  and  23  cents  per  hundred  for  freight  from  points 
west  of  Chicago  to  New  York,  of  which  latter  rate  said  company  receives  18  cents, 
makes  an  arrangement  with  a  Chicago  firm  to  ship  its  freight  from  Chicago  to  New 
York  at  22  cents  under  bills  of  lading  purporting  to  come  from  western  points,  and 
to  return  to  them  4  cents  under  pretense  or  paying  it  to  the  road  bringing  the  freight 
into  Chicago,  it  is  guilty  of  a  violation  of  the  provision  of  the  interstate  commerce 
act  of  February  4, 18S7,  which  makes  it  a  misdemeanor  for  a  common  carrier  to 
charge  different  rates  from  those  fixed  in  its  schedule. 

2.  Same— Criminal  Liabilitt  of  Officers. 

Where  such  arrangement  was  made  by  the  assistant  general  freight  agents  the 
fact  that  the  local  freight  agent,  and  the  agent  who  made  out  the  bills  of  lading, 
knew  that  there  was  something  unusual  and  out  of  the  ordinary  course  of  business 
in  such  shipments,  is  not  sufficient  notice  to  them  that  the  company  was  violating 
said  act  to  make  them  criminally  liable  therefor. 

At  Law. 

W.  O.  Emng,  U.  S.  Dist.  Atty.,  for  plaintiff. 

Edwin  Walker  and  Mills  &  Ingham^  for  defendants. 

Blodgett,  J.  This  is  a  criminal  proceeding  instituted  under  certain 
provisions  of  the  interstate  commerce  act  of  February  4,  1887,  and,  the 
the  ofi'ense  charged  being  only  a  misdemeanor,  a  jury  was  waived,  and 
the  case  tried  by  the  court.  The  indictment  contains  six  counts,  charg- 
ing, in  substance,  that  the  Michigan  Central  Railroad  Company  was  in 
September,  1888,  and  for  three  months  succeeding,  a  common  carrier 
of  passengers  and  property,  owning  and  operating  a  railroad  from  Chicago, 
in  the  state  of  Illinois,  eastward  to  Detroit,  in  the  state  of  Michigan,  and 
from  thence  having  connections,  by  means  of  other  railroads,  with  New 
York  city,  and  other  cities  on  the  Atljintic  coast.  The  said  Michigan 
Central  Railroad  Company  had  fixed  and  published  a  schedule  of  rates 
for  the  transportation  of  passengers  and  property  over  its  road,  and  also 
a  schedule  of  rates  for  the  transportation  of  passengers  and  property  by 
way  of  its  railroad  and  its  connection  with  other  carriers  to  New  York 
city,  in  the  state  of  New  York,  and  that  by  such  schedule  of  rates  the 
rate  for  the  transportation  of  grain  from  the  city  of  Chicago  to  the  city 
of  New  York  was  fixed  at  20  cents  per  hundred  pounds, — copies  of  which 
schedules  had  been  filed  with  the  interstate  commerce  commission, — 
whereby  it  became  unlawful  for  said  company  to  charge,  demand,  col- 


lect, or  receive  a  greater  or  less  compensation  for  t 


passengers  or  property,  or  for  any  service  in  connec  ion  therewith,  than 


was  specified  in  such  publisshed  schedule  of  rates. 


tion  of  their  duty  and  the  law  in  that  regard  the  defei  dants,  the  Michigan 


Central  Railroad  Company  and  Alexander  Mackey 
Matson  P.  Griswold,  Arthur  W.  Street,  and  E,  L 

1  Reported  by  Louis  Boisot,  Jr.,  of  the  Chicago  bar. 


e  transportation  of 


But  that,  in  viola- 
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Somers,  who  were 
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respectively  the  agents  and  persons  acting  for  and  employed  by  said 
Michigan  Central  Railroad  Company,  did  unlawfully  and  willfully  trans- 
port and  cause  to  be  transported,  and  willfully  did  suffer  and  permit  to 
be  transported,  by  said  Michigan  Central  Bailroad  Company  from  the 
said  city  of  Chicago  to  the  said  city  of  New  York  large  quantities  of  oats 
and  corn,  the  same  being  the  property  of  the  firm  of  Charles  Counsel- 
man  &  Co.,  of  Chicago,  and  did  willfully  and  unlawfully  receive  and 
collect  therefor  a  rate  which  was  less  than  the  rate  and  price  fixed  by 
said  schedule  of  rates;  that  is  to  say,  for  the  sum  of  18.2  cents  per  hun- 
dred pounds,  when  the  schedule  rate  was  20  cents  per  hundred  pounds, 
which  was  a  lower  rate  than  was  charged  and  received  by  said  company 
to  and  from  other  persons  for  the  transportiition  of  like  grain  from  Chi- 
cago to  New  York  city,  and  contrary  to  the  form  of  statute  in  such  case 
made  and  provided. 

The  clauses  of  the  interstate  commerce  act  as  it  was  passed,  and  as  it 
stood  at  the  time  the  acta  complained  of  were  committed,  which  are 
material  for  the  purposes  of  this  case,  read  as  follows: 

"See.  6.  That  every  common  carrier  subject  to  the  provisions  of  this  act 
shall  print  and  keep  for  public  inspection  schedules  showing  the  rates  and 
fares  and  charges  for  the  transportation  of  passengers  and  property  which 
any  such  common  carrier  has  established,  and  which  are  in  force  at  the 
time  upon  its  railroad,  as  defined  by  the  first  section  of  this  act.  ♦  •  * 
Every  common  carrier,  subject  to  the  provisions  of  this  act,  shall  file  with 
the  commission  hereinafter  provided  for  copies  of  its  schedules  of  rates, 
fares,  and  charges,  which  have  been  established  and  published  in  com- 
pliance Witt)  the  requirements  of  this  section,  and  shall  promptly  notify 
said  commission  of  all  changes  made  in  the  same.  Every  such  common  car- 
rier shall  also  file  with  said  commission  copies  of  all  contracts,  agreements,  or 
arrangements  with  other  common  carriers  in  relation  to  any  traffic  affected  by 
the  provisions  of  this  act  to  which  it  may  be  a  party.  And  in  cases  where 
passengers  and  freight  pass  over  continuous  lines  or  routes  operated  by  more 
than  one  common  carrier,  and  the  several  6ommon  carriers  operating  such 
lines  or  routes  establish  joint  tariffs  of  rates  or  fares  or  charges  for  such  con- 
tinuous lines  or  routes,  copies  of  such  joint  tariffs  shall  also,  in  like  manner, 
be  filed  with  said  commission.  ♦  *  *  And  when  any  such  common  car- 
rier shall  have  established  and  published  its  rates,  fares,  and  charges  in  com- 
pliance with  the  provisions  of  this  section,  it  shall  be  unlawful  for  such  com- 
mon ©irrier  to  charge,  demand,  collect,  or  receive  from  any  person  or  persons 
a  greater  or  less  compensation  for  the  transportation  of  passengers  or  prop- 
erty, or  for  any  services  in  connection  therewith,  than  is  specified  in  such  pub- 
lished schedule  of  ratrs,  fares,  and  charges  as  may  at  the  time  be  in  force." 

"Sec.  10.  That  any  common  carrier,  subject  to  the  provisions  of  this  act, 
or,  whenever  &uch  common  carrier  is  a  corporation,  any  director  or  officer 
thereof,  or  any  receiver,  trustee,  lessee,  agent,  or  person  acting  for  or  em- 
ployed by  such  corporation,  who,  alone  or  with  any  other  corporation,  com- 
pany, person,  or  party,  shall  willfully  do  or  cause  to  be  done,  or  shall  willing- 
ly suffer  or  permit  to  be  done,  any  act,  matter,  or  thing  in  this  act  prohibited  or 
declared  to  be  unlawful,  or  who  shall  aid  or  abet  therein,  *  ♦  ♦  aijj^n  \jq 
deemed  guilty  of  a  misdemeanor,  and  shall,  upon  conviction  thereof  in  any 
district  court  of  the  United  States  within  the  jurisdiction  of  which  such  offense 
was  committed,  be  subject  to  a  fine  of  not  to  exceed  $5,000  for  each  offense.'' 

The*indictment,  as  found,  was  against  the  Michigan  Central  Railroad 
Company,  Alexander  Mackey,  George  C.  Nicholas,  Matson  P.  Griswold, 
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Arthur  W.  Street,  and  E.  L.  Somers.  The  railroad  company  has  never 
appeared,  or  been  so  served  as  to  compel  an  appearance.  On  a  motion 
for  the  issue  of  a  distress  warrant  to  compel  an  appearance,  which  was^ 
considered  as  a  motion  to  quash  the  indictment  as  to  the  railroad  com- 
pany, this  court  held  that  a  railroad  corporation  was  not  subject  to  be- 
indicted  under  this  act,  and  therefore  the  motion  for  the  distress  warrant 
asked  for  in  the  premises  was  overruled.  Griswold  pleaded  a  misnomer, 
which  plea  was  confessed  by  the  district  attorney,  and  the  case  abated 
as  to  him;  and  a  finding  of  "not  guilty"  was  entered  as  to  Mackey,  at 
the  conclusion  of  the  proofs  on  the  part  of  the  government,  on  the  ground 
that  the  proofs  were  not  sufficient  to  and  did  not  connect  him  with  the 
offense  charged;  leaving  the  case  to  be  yet  disposed  of  on  the  evidence 
as  to  the  defendants  Street,  Nicholas,  and  Somers. 

There  is  little  dispute  as  to  the  facts  in  the  case.  It  is  admitted  that, 
at  the  time  of  the  transaction  complained  of,  Street  was  the  assistant  gen- 
eral freight  agent  of  the  Michigan  Central  Railroad  Company,  having  his 
head-quarters  in  the  city  of  Chicago;  that  Nicholas  was  the  local  freight 
agent  of  isaid  company  at  Chicago;  that  Somers  was  the  Chicago  agent  of 
the  Blue  Line,  so  far  as  said  line  was  operated  in  connection  with  the 
Michigan  Central  Railroad;  that  in  the  latter  part  of  September,  1888,  the 
Michigan  Central  Railroad  Company  had  fixed  its  schedule  of  rates  under 
the  provisions  of  the  law,  by  which  schedule  the  rate  for  the  transporta- 
tion of  com  and  oats  from  Chicago  to  New  York  by  the  line  of  said  com- 
pany and  connecting  lines  was  20  cents  per  hundred  pounds;  that  there 
was  also  a  schedule  rate  for  the  transportation  of  such  grain  from  point«* 
west  and  north,  south  and  south-west,  of  Chicago,  within  certain  limits, 
through  Chicago  to  New  York  city,  of  22  cents  per  hundred  pounds, — 
that  is,  grain  shipped  at  points  west,  south,  south-west,  and  north-west  of 
Chicago,  within  those  limits,  was  carried  directly  through  to  New  York  at 
22  cents  per  hundred  pounds,  of  which  the  carrier  which  brought  the  grain 
to  Chicago  received  its  pro  rata,  and  the  carriers  forming  the  through  line 
from  Chicago  east  to  New  York,  respectively,  received  their  pro  rata;  that 
not  all  the  carriers  reaching  Chicago  from  the  north-west,  west,  south, 
and  south-west  prorated  on  this  22-cent  rate,  the  Illinois  Central  Railroad 
Company  being  one  of  the  companies  that  did  not  so  prorate;  and  that 
grain  arriving  in  Chicago  from  points  within  the  limits  I  have  referred 
to,  by  roads  that  did  not  prorate,  was  charged  at  the  rate  of  25  cents  per 
hundred  pounds  for  transportation  to  New  York  city  from  those  points 
outside  of  Chicago,  The  proof  also  shows  that  in  September,  1888» 
Street,  as  assistant  general  freight  agent  of  the  Michigan  Central  Railroad 
Company,  made  an  agreement  with  the  firm  of  Charles  Counselman  & 
Co.  by  which  grain  which  Counselman  &  Co.  should  have  in  their  ele- 
vators, or  in  cars  on  the  railroad  tracks  in  the  city  of  Chicago,  should  go- 
forward  at  the  pro  rata  to  which  the  Michigan  Central  and  its  eastern  con- 
nections would  be  entitled,  at  the  22-cent  rate  on  grain  shipped  from 
points  within  the  22-cent  limit;  that  is,  for  illustration,  grain  arriving 
in  Chicago  by  the  Chicago,  Rock  Island  &  Pacific  Railroad  would  arrive 
here  subject  to  the  pro  rata  of  the  22-cent  rate  to  which  the  Chicago,  Rock 
Island  &  Pacific  Railroad  Company  would  be  entitled.    This  pro  rata  the 
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Michigan  Central  Railroad  Company  assumed,  and  paid  the  Rock  Island 
Railroad  on  what  was  known  in  the  business  as'^expense  bills,"  and  the 
pro  rata  of  the  roads  thus  bringing  the  grain  to  Chicago  left  18.2  cents 
per  hundred  pounds  as  the  rate  to  be  paid  the  Michigan  Central  Rail- 
road Company  and  its  connecting  lines  east  for  transporting  the  grain 
from  Chicago  to  New  York.  In  other  words,  Counselman  &  Co.,  by  this 
scheme,  got  their  grain  shipped  from  Chicago  to  New  York  city  for  18.2 
cents  per  hundred  pounds,  while  other  shippers  were  charged  20  cents 
per  hundred  pounds  for  transportation  of  the  same  kinds  of  grain. 

The  scheme  was  carried  out  by  resorting  to  fictitious  "expense  bills," 
which,  while  they  purported  to  come  from  other  railroads,  such  as  the 
Chicago  &  Northwestern  Railroad  Company,  the  Chicago,  Burlington  & 
Quincy  Railroad  Company,  etc.,  and  to  represent  actual  grain  which 
had  arrived  in  Chicago  from  points  on  the  lines  of  those  roads  within  the 
22-cent  rate  limit,  for  direct  shipment  through  to  New  York,  were,  in 
fact,  made  out  at  the  office  of  Counselman  &  Co.,  in  this  city,  and  were 
paid  by  the  Michigan  Central  Railroad  Company  to  Counselman  &  Co., 
instead  of  being  paid  to  roads  which  had  brought  the  grain  to  Chicago. 
The  grain,  thus  shipped,  went  forward  as  subject  to  the  20-cent  Tate 
from  Chicago  to  New  York  city;  and  these  "expense  bills,"  so  paid  to 
Counselman  &  Co.,  operated,  in  effect,  as  a  drawback  to  them,  which 
reduced  the  actual  cost  of  transporting  their  grain  from  Chicago  to  New 
York  city  to  18.2  cents  per  hundred  pounds.  And  the  proof  also  shows 
that  certain  car-loads  of  grain  which  had  arrived  in  the  city  of  Chicago 
by  the  Illinois  Central  Railroad,  which  did  not  prorate  with  the  other 
companies  on  the  22-cent  rate,  were  also  sent  forward  under  this  ar- 
rangement at  the  pro  rata  of  the  Micliigan  Central  Railroad  of  18.2  cents 
per  hundred  pounds.  The  proof  also  shows  that  this  scheme  had  its  in- 
ception in  the  latter  part  of  September,  and  was  carried  on  during  the 
succeeding  months  of  October  and  November,  within  which  time  a  large 
number  of  car-loads  of  corn  and  oats  were  shipped  by  Counselman  & 
Co.  to  New  York  city,  and  other  eastern  cities,  at  the  rate  mentioned; 
thus  giving  Counselman  &  Co.  an  advantage  as  against  other  shippers  of 
one  cent  and  eight-tenths  on  each  hundred  pounds  of  grain  so  shipped 
for  them.  The  testimony  brings  the  case  so  clearly  within  the  prohib- 
itory provisions  of  the  interstate  commerce  act  which  I  have  quoted,  as 
to  the  defendant  Street,  that  no  defense  was  interposed  in  his  behalf. 

This  leaves  the  proof  only  to  be  considered  as  to  the  defendants  Nich- 
olas and  Somers.  Nicholas  was  the  local  freight  agent  of  the  Michigan 
Central  Railroad,  and  all  these  shipments  passed  through  his  office,  the 
way-bills  were  made  at  his  office,  and  these  fictitious  "expense  bills" 
paid  from  his  office  by  checks  to  Counselman  &  Co.  Somers,  as  agent 
of  the  Blue  Line,  seems  from  the  proof  to  have  done  nothing  except  to 
make  out  the  bills  of  lading  which  were  delivered  to  the  shippers.  This 
being  a  criminal  offense,  the  proofs  must  be  clear,  and  leave  no  room 
for  reasonable  doubt  of  the  defendants'  guilt.  The  main  inculpating 
proof  against  Nicholas  is  that  one  of  his  clerks  noticed  that  there  was 
something  unusual  about  these  "expense  bills,"  and  called  Nicholas'  at- 
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tention  to  them.  Nicholas  referred  him  to  Street  aa  his  superior  offioeri 
and,  on  the  clerk's  presenting  the  matter  to  Street,  he  was  told,  "They 
are  all  right."  This  was  communicated  by  the  clerk  to  Nicholas,  when 
Nicholas  replied:  "Well,  if  Mr.  Street  says  they  are  all  right,  of  course 
they  must  be  so."  The  bills  of  lading  made  out  by  Soraere  for  ship- 
ments over  the  Blue  Line  contain  matter  which  might  well  have  put  him 
on  inquiry;  and  which,  were  this  a  civil  action,  might  be  held  enough 
to  charge  him  with  notice  that  the  shipments  were  irregular,  and  out  of 
the  usual  course  of  business.  But  in  a  criminal  case,  as  this  is,  the 
proofs  must  be  much  more  conclusive  and  convincing  in  order  to  justify 
a  finding  of  guilty.  And  the  same  may  be  said  in  regard  to  Nicholas. 
He  undoubtedly  knew  that  there  was  something  unusual,  and  out  of 
the  ordinary  course  of  business,  in  this  shipment,  but  I  do  not  think 
that  the  proof  in  this  case  brings  home  to  either  of  these  two  defendants 
knowledge  that  the  Michigan  Central  Raili:oad  Company  was  shipping 
this  grain  for  Counselman  &  Co.  for  less  than  the  tariff  rates,  which  it 
must  do,  to  justify  a  finding  of  guilty.  The  law  intended  to  punish 
only  an  active  and  willful  violator  of  its  provisions.  Men  who  occupy 
a  merely  clerical  position,  who  are  only  the  instruments  which  carry  out 
an  unlawful  scheme  or  contract  made  'by  their  superior  officers,  which 
they  do  not  concoct,  should  not  be  punished,  except  where  the  proof  of 
guilty  knowledge  and  participation  is  clear.  If  the  agents  or  employes 
of  a  railroad  of  whatever  rank  make  an  unlawful  contract,  or  if  they 
knowingly  aid  and  abet  in  the  execution  of  an  unlawful  contract,  which 
is  made  an  ofiense  under  the  interstate  commerce  act,  they  undoubtedly 
subject  themselves  to  the  penalties,  but  the  proof,  as  in  all  criminal 
cases,  should  be  clear,  and  leave  no  reasonable  ground  for  doubt  as  to 
their  guilt,  and  of  their  knowledge  that  they  were  engaged  in  consum- 
mating an  illegal  contract.  This  is  particularly  true  in  cases  which  may 
arise  under  the  law  now  under  consideration,  from  the  fact  that  these 
large  common-carrier  corporations  are  dominated,  and  their  business  ar- 
rangements substantially  made,  by  the  officers  who  are  heads  of  depart- 
ments, either  in  regard  to  freights  or  passengers,  and  the  work  of  their 
subordinates  is  almost  wholly  clerical;  that  is,  they  are  bound  to  do 
whatever  their  superior  officers  require  of  them.  It  may  be  said,  I 
think,  that,  as  a  rule,  men  in  such  positions  have  only  the  alternative 
to  either  obey  orders  or  resign;  and  while  it  is  no  excuse  for  a  railroad 
employe  who  has  willingly  and  knowingly  aided  and  abetted  in  the  vio- 
lation of  the  law  that  he  did  it  under  the  instructions  of  his  superior 
officer,  yet  it  seems  to  me  it  furnishes  a  cogent  reason  why  such  persons 
should  only  be  convicted  where  the  proof  of  their  guilt  is  clear  and  beyond 
doubt.  There  will  be  a  finding  of  guilty  as  to  the  defendant  Street,  and 
not  guilty  as  to  the  defendants  Nicholas  and  Somers.  The  indictment  will 
also  be  quashed  as  to  the  defendant  the  Michigan  Central  Railroad  Com- 
pany, as  it  was  understood  at  the  time  the  motion  for  a  distress  warrant 
wa^  argued  that  such  motion  should  have  the  effect  of  a  motion  to  quash 
on  behalf  of  the  company. 
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Daveis  V,  Collins  et  aim 
(Circuit  Court,  N.  D,  Illinois,    Jnne  24, 1890.) 

L  AdVBRSB  P0881I8SI0N~ADMIS8I0N  AGAINST  TiTLE— HuSBAin)  AN1>  WiFB. 

Though  the  husband  be  a  drunkard,  and  the  wife  support  the  family  hj  her  in- 
dufttrv,  he  still  continues  the  head  of  the  family,  and  any  admission  by  him  as  to- 
whether  his  occupation  of  land  is  adverse  concludes  her  right  after  his  death. 

2.   8aME— ACENOWLBDOMENT  OP  ANOTHER'S  TiTLB. 

An  acknowledgment  by  a  mere  squatter  of  ownership  in  another  person  inter- 
rupts the  running  of  adverse  possession. 
8.  Same— Mental  CAPAcnr  to  Hake  Acknowi.bi>ghbnt. 

Tho  mental  capacity  of  the  person  in  possession  to  execute  a  lease,  thereby  ac- 
knowledging another's  ownership,  cannot  be  inquired  into  as  against  an  innocent 
purchaser. 
4*  Bame— Sale  for  Taxes. 

The  running  of  prescription  in  favor  of  one  holding  by  adverse  possession  is  in- 
terrupted by  a  sale  for  taxes. 

At  Law.     Ejectment. 
Charles  H,  Aldrichy  for  plaintiff. 

Lowis  Shisder^  James  H.  Ward^  A.  T.  Powers^  and  Robert  B.  KendaUj  for 
defendants. 

Blodgett,  J.,  (orally  dwrging  jury.')  This  is  an  action  of  ejectment 
to  recover  possession  of  block  111  in  the  original  subdivision  known  as 
"Canalport,"  an  addition  to  the  city  of  Chicago.  The  plaintiff  has  of- 
fered proof  showing  that  this  Canalport  subdivision  was  made  upon  a 
portion  of  section  30,  in  township  39,  range  14  E.,  lying  in  Cook  county; 
that  this  portion  of  section  30  was  patented  by  the  United  States  to  one 
Welch;  that  Welch  conveyed  it  to  Hamilton  and  Pearsons;  that  Pear- 
sons conveyed  his  interest  in  it  to  Hamilton;  that  Hamilton,  in  1853, 
conveyed  to  Samuel  J.  Walker;  that  Samuel  J.  Walker  conveyed  block 
111  to  one  H.  H.  Walker;  that  H.  H.  Walker  made  a  conveyance  by 
mortgage  to  one  Prather;  that  Prather  obtained  title  by  foreclosure  of 
his  mortgage,  and  conveyed  to  Matthews,  and  Matthews  to  Cooper, 
Cooper  to  Pierce,  Pierce  to  Bridge,  and  Bridge  to  the  plaintiff, — ^thereby 
showing  an  undisputed  chain  of  title  from  the  United  States  to  the  plain- 
tiff in  this  case,  which  entitles  the  plaintiff*  to  recover  unless  the  defend- 
ant has  made  out  a  defense.  The  defendant  does  not  claim  to  have 
ever  had  any  paper  title  to  this  property;  the  only  title  which  the  de- 
fendant sets  up  is  a  title  by  possession.  It  is  an  undisputed  fact  in  this 
case — that  is,  the  testimony  on  the  part  of  the  defendant  tends  to  es- 
tablish it,  and  there  is  no  testimony  contradicting  it — that  the  defend- 
ant's husband  in  May,  1861,  entered  upon  these  premises,  and  built  a 
bouse  or  shanty;  that  the  defendant's  husband  continued  to  reside  on 
the  premises  with  his  family  until  he  died,  in  September,  1882. 

It  is  urged,  and  much  talk  is  had  here  about  the  defendant  Mrs. 
Collins  having  rights  here  aside  from  her  husband.  I  say  to  you,  as 
a  matter  of  law,  that  by  mere  possession,'  as  long  as  her  husband  was 
living  and  the  head  of  the  family,  she  could  gain  nothing  by  her  posses- 
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sion.  Her  possession  was  simply  subordinate  to  her  husband's  posses- 
sion. He  had  the  right,  if  he  entered  there  without  right,  to  admil 
that  he  had  no  rights  there,  and  that  admission  would  be  binding  upoc 
her.  If  the  party  owning  the  land  found  Collins  in  possession  of  tht 
property,  he  was  not  obliged  to  go  to  his  wife  and  ask  her  by  what  righ< 
he  or  she  was  there;  but  if  he  made  negotiations  with  Collins  to  take  a 
lease,  or  Collins  admitted  he  had  no  rights  there,  such  action  was  bind- 
ing upon  Mrs.  Collins.  Now,  the  testimony  shows  without  doubt — 
there  is  no  question  made  upon  it — that  Mrs.  Collins  was  probably  an 
industrious  and  hard-working  wife  and  mother.  She  had  a  large  fam- 
ily of  children,  and  worked  hard  to  support  those  children,  and  may  even 
have  done  more  than  the  husband  towards  supporting  them;  but  the  hus- 
band was  the  head  of  the  family  in  the  eye  of  the  law,  and  whatever  he 
did  in  reference  to  this  property  was  binding  upon  her  and  the  family, 
no  matter  if  he  was  a  drunkard,  unless  his  drunkenness  was  produced  oi 
occasioned  by  the  act  of  the  parties  now  claiming  as  against  her. 

The  law  provides,  in  substance,  that  unchallenged,  uninterrupted  pos- 
session of  lands,  under  an  assertion  or  claim  of  title,  or  an  interest  in  them 
for  the  term  of  20  years,  protects  that  title;  but  it  must  be  continuous, 
complete,  and  unbroken  for  the  entire  20  years.  Now,  there  is  no  doubt 
but  what  the  Collins  family  went  in  there,  as  I  said,  in  1861,  and  that 
they  have  remained  upon  the  premises  ever  since  that  time.  If  they 
entered  upon  those  premises  as  mere  squatters,  without  asserting  any  title 
whatever,  just  merely  by  the  sufferance  of  the  owner,  they  could  only  ac- 
quire, in  the  extremest  point  of  view,  a  title  as  against  that  owner,  by 
asserting  that  they  entered  there  by  some  right  of  their  own,  and  contin- 
uing that  possession  and  that  assertion  of  right  until  the  expiration  of 
20  years.  Now,  is  that  state  of  facts  established  in  behalf  of  this  de- 
fendant, admitting  that  she  succeeds  to  the  rights  which  began  to  inure 
under  her  husband?  The  testimony  on  the  part  of  the  plaintiff  tends 
to  show  that,  in  the  early  part  of  the  year  1871,  Mr.  Henry  Jones  was 
on  these  premises  in  company  with  Mr.  Samuel  J.  Walker,  who  was  then 
the  owner  of  the  patent  or  paper  title;  that  Mr.  Walker  and  Mr.  Jones 
went  to  the  house  where  the  Collins  family  resided;  that  they  saw  Col- 
lins there.  Mr.  Walker  asked  Collins  what  right  he  claimed  there,  or 
why  he  was  there.  Collins  said,  in  substance,  that  he  was  a  mere  squat- 
ter; he  did  not  claim  any  right.  Walker  then  said  to  him:  '^  You  can 
stay  here  until  I  want  it,  or  until  I  give  you  notice  to  leave."  This  is 
the  substance  of  Jones'  testimony  as  to  what  took  place,  as  I  remember  it, 
and  it  tends  to  show  what  did  take  place  in  1871. 

The  testimony  further  shows,  without  doubt, — ^because  there  is  no  tes- 
timony contradicting  it,  and  the  testimony  is  all  one  way  on  the  subject, 
— that  in  May,  1877,  after  Walker  had  sold,  and  after  the  paper  title  had 
become  vested  in  Cooper, — Cooper  being  represented  here  by  the  firm  of 
Rees,  Pierce  &  Co., — Pierce,  one  of  the  members  of  the  firm,  went  upon 
the  premises,  and  found  Collins  and  his  family  in  possession;  that  he, 
Collins,  claimed  possession  to  a  much  larger  tract  than  this  block,  but 
he  finally  agreed  to  give  up  the  surrounding  blocks  if  he  could  faavo  a  lease 
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for  a  certain  term  of  block  111,  now  in  controversy;  and  that  such  nego- 
tiations were  had  that  it  was  agreed  that  he  should  take  a  lease,  and  that 
on  the  day  this  lease  bears  date  he  was  at  the  office  of  ReeSy  Pierce  &  Co. 
with  Judge  Wood,  (then  a  lawyer  of  this  city,  of  high  standing  as  an 
able  and  conscientious  man,)  as  his  attorney,  and  who  died  only  a  few 
months  since,  and  there  the  lease  which  is  now  ofilered  in  evidence  was 
executed.  The  testimony  further  tends  to  show  that  after  this  deed  was 
made  the  witness  Col.  Pierce  was  on  the  premises,  and  saw  Collins  yet 
in  possession.  That  afterwards  the  title  passed  from  Cooper  to  Pierce, 
and  from  Pierce  to  Bridge,  and  then  Bridge  went  upon  the  premises, 
and  found  the  Collins  family  in  possession;  that  he  saw  Collins,  and  he 
etill  admitted  that  he  was  there  under  the  lease,  and  not  under  any 
other  title;  and  that  he  was  willing  to  stay  on,  even  after  the  expiration 
of  the  lease,  on  the  terms  of  the  original  lease,  and  that  he  was  per- 
mitted to  do  so. 

Now,  if  a  person  entering  upon  possession  of  premises  without  title, 
and  as  a  mere  squatter,  acknowledges  the  ownership  of  any  other  person 
in  the  property,  that  breaks  the  effect  of  the  statute  at  once.  The  mo- 
ment  that  the  person  in  possession  of  the  premises  acknowledges  that  he 
is  not  the  owner,  the  running  of  the  statute,  in  common  language,  is 
broken,  and  the  20  years,  or  whatever  time  has  run,  counts  for  nothing. 
So  if  the  testimony  is  credible  to  your  satisfaction  that  Collins,  in  1871, 
acknowledged  to  Walker  in  the  presence  of  Jones,  that  he  was  a  mere 
squatter,  then  he  gained  nothing  by  the  possession  which  had  continued 
from  the  time  he  entered  in  1861. 

Then,  again,  if  he  took  a  written  lease  in  1877  from  the  then  owner. 
Cooper,  he  has  estopped  himself,  in  the  language  of  the  law;  that  is,  he 
has  prevented  himself  from  setting  up  any  title  as  against  Cooper,  or 
any  person  claiming  under  Cooper,  He  has  admitted  Cooper's  title.  He 
cannot  dispute  his  landlord's  title.  If  either  of  you,  being  the  owner  of 
land,  makes  a  lease  of  it,  your  tenant  cannot  deny  your  title.  He  has 
acknowledged  the  supremacy  of  your  title  to  the  premises,  and  he  can- 
not set  lip  any  title  in  his  own*  favor,  and  he  cannot  even  acquire  an  out- 
standing title  as  against  you  while  he  holds  a  lease  under  you. 

So,  if  you  believe  that  this  man,  Collins,  executed  this  lease  at  the 
time  that  is  stated,  that  is  the  end  of  all  claim  to  any  title  on  the  part 
of  the  present  defendant  here,  the  widow  of  this  man  Collins.  She  can 
take  nothing  except  what  she  takes  from  the  acts  of  her  husband,  and 
if  the  statute  would  not  protect  him  if  living,  it  would  not  protect  her, 
he  being  dead.  The  mere  fact  that  this  woman  was  in  a  certain  and 
common  sense  the  leader  of  the  family,  the  person  upon  whom  they  de- 
pended for  their  support,  was  the  energetic  and  industrious  and  faithful 
and  intelligent  head  of  the  family  in  a  certain  sense,  does  not  count  for 
anything  in  her  favor;  that  is  to  her  credit  as  a  wife  and  as  a  mother,  but 
not  in  obtaining  title  to  this  property. 

Then,  again,  if,  being  in  possession  of  this  property,  having  acknowl- 
edged no  other  ownership  to  it,  she  allowed  it  to  be  sold  for  taxes  before 
her  20  years'  title  had  accrued,  that  breaks  the  running  of  her  right  of 
v.43F.no.l— 3 
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possession  under  it,  and  it  has  got  to  start  and  run  again  for  another  20 
years  before  she  can  get  another  title  as  against  the  tax-title.  Now,  the 
testimony  is  undisputed  here  that  in  1873  the  land  in  question  was  sold 
fcfr  taxes,  and  a  deed  was  made  to  the  city  of  Chicago,  which  title  haa 
since  passed  to.  the  present  plaintiff.  Further,  that  later  on,  and  in  the 
year  1874,  the  same  premises  were  sold  for  a  South  Park  assessment,  and 
bid  in  by  the  South  Park  commissioners,  and  a  deed  made  to  the  South 
Park  commissioners  by  the  county  clerk,  and  the  present  plaintiff  is 
clothed  with  whatever  title  passed  by  these  tax-deeds,  as  the  proof  shows. 
These  facts  break  the  continuity  of  the  running  of  the  defendant's  title, 
because  no  20  years  had  elapsed  from  the  time  the  defendant  entered 
unti^  the  title  accrued  under  the  tax-title. 

Then,  the  only  question  I  can  conceive  of  in  this  case,  as  a  question 
of  fact  that  is  to  be  passed  upon  by  you,  is,  was  this  man  competent  to 
make  a  contract  at  the  time  he  made  the  lease  in  1877?  As  against  the 
present  plaintiff",  who  was  a  stranger  to  him,  the  mental  condition  of  this 
man  Collins  at  that  time  cuts  no  figure.  He  had  executed  a  paper  which, 
upon  its  face,  purported  to  be  a  complete  acknowledgment  of  Cooper's 
superiority  of  title.  He  had  made  himself  Cooper's  tenant,  and  if  there 
was  any  rjason  existing  in  his  want  of  mental  capacity  for  setting  aside 
that  lease,  asserting  that  it  was  obtaine  1  when  he  was  drunk,  or  not  com- 
petent to  make  a  lease,  that  should  have  been  done  in  a  court  of  equity 
in  apt  time  after  they  became  aware  that  there  waa  such  a  paper.  Now, 
the  proof  shows  that  this  man  Collins  lived  until  December,  1882, — 
over  five  years  after  the  lease  was  executed;  and  the  proof  also  tends 
to  show  that  he  admitted  himself  in  possession  under  the  lease  some 
two  years  after  he  had  taken  it.  He  died  in  December,  1882,  as  the 
proof  shows;  yet  he  takes  no  steps  to  attack  this  lease  which  he  had 
made,  and  the  wife  has  taken  no  steps  to  attack  it  since.  They  could 
have  gone  into  a  court  ot  equity,  if  they  had  any  foundation  for  doing 
it,  but  they  cannot  set  up  the  defense  that  Collins  was  incompetent  to 
make  a  lease  in  a  court  of  law.  So,  gentlemen  of  the  jury,  upon  the 
admitted  facts  in  this  case,  I  charge  you  that  the  plaintiff  is  entitled  to 
recover;  and  you  may  render  a  verdict  for  the  plaintiff  without  leaving 
your  seats. 
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HoLLANDEB  V.  Baiz,  CoDsul  General,  eto«^ 
{District  Court,  S.  D,  New  York.    Juno  24, 1890.) 

1.  LrBEi>—Ai78WEit—AMBNDMEVT— Laches. 

In  a  suit  for  libel  the  defendant  was  granted  leave  to  serve  an  amended  answer 
setting  np  a  justification  of  the  alleged  libel,  which  was  not  pleaded  in  the  origi- 
nal answer,  notwithstanding  the  lapse  of  more  than  seven  months  between  the  fil- 
ing of  the  original  answer  and  the  application  to  amend. 

Sw  Dbpositions— Commission— FoBEioN  Consul— Safb  Cokduot  Rbfubbd. 

Where,  in  a  libel  suit  against  a  foreign  consul  by  a  plaintiff  who  had  been  ex- 
pelled from  the  country  which  the  consul  represented,  by  order  of  its  government, 
the  consul  applied  for  a  commission  to  examine  witnesses  in  such  foreign  country, 
the  government  of  which  refused  to  allow  plaintiff  to  return  there,  and  attend  such 
commission,  ix  was  held  that,  as  the  government  of  such  foreign  countrv  stood 
in  the  virtual  relation  of  principal,  to  the  defendant,  because  the  alleged  libel  was 
published  by  him  under  orders  from  such  government,  it  would  not  be  just  that 
such  an  important  part  of  the  trial  of  the  cause  as  involved  the  examination  of 
witnesses  should  be  transferred  to  the  jurisdiction  of  the  government  which  re- 
fused to  allow  the  plaintiff  to  be  present,  and  that,  except  as  to  the  proof  of  doc- 
omentB  the  motion  for  a  commission  should  be  denied. 

At  Law.     On  motion  to  amend  answer  and  for  commission. 

HoUander  having  in  July,  1889,  sued  Baiz,  as  consul  general  of 
Guatemala  in  New  York,  for  an  allied  libel,  the  latter,  in  September, 
1889,  answered  that  he  was  a  public  minister,  and  as  such,  exempt  from 
suit,  and  afterwards  moved  for  a  comraissiou  to  take  testimony  in  Gua- 
temala. The  motion  for  a  commission  having  been  denied  unless  the 
government  of  Guatemala  should  furnish  plaintiff,  whom  it  had  expelled 
from  Guatemala,  with  a  safe  conduct,  to  enable  him  to  be  present  at  the 
execution  of  the  commission,  (40  Fed.  Rep.  659,)  which  safe  conduct  the 
government  refused  to  give,  and  a  motion  to  dismiss  the  complaint  on 
the  ground  that  defendant  was  a  public  minister  having  also  been  de- 
nietl,  (41  Fed.  Rep.  733;  approved,  In  re  Baiz,  135  U.  S.  403,  10  Sup. 
Ct.  Rep.  854,)  the  defendant,  in  May,  1890,  moved  to  amend  his  answer 
by  setting  up  the  truth  of  the  alleged  libelous  publication,  and  renewed 
his  motion  for  a  commission  to  take  testimony  in  Guatemala. 

Billings  &  Oardozo  and  Joseph  H.  Choate^  for  motion. 

Robert  D.  Benedict ,  in  opposition. 

Brown,  J.  Notwithstanding  the  great  laches  in  making  the  applica- 
tion for  the  proposed  amendment  of  the  answer  setting  up  the  truth  of 
the  alleged  libelous  matter,  and  the  changes  of  view  which  have  leu  to 
the  application,  I  think  it  should  be  granted,  together  with  leave  to  issue 
a  commission  for  the  examination  of  witnesses  in  Guatemala  so  far  as  is 
necessary  for  the  proof  of  any  paper,  document,  record,  report,  decree, 
or  sentence  on  file  in  the  archives  of  the  United  States  consulate  in  Gua- 
temala, or  in  any  court,  public  department,  or  public  office  in  Guate- 
mala, and  filed  therein  prior  to  the  decree  of  May  14, 1889,  and  referred 
to  in  the  said  decree,  or  pertinent  thereto,  the  originals  whereof  cannot 
be  produced  on  the  trial  here,  and  of  which  copies  shall  not  be  con- 

'Reported  by  Edward  G.  Benedict,  E^q.,  of  the  New  York  bar. . 


Digitized  by 


Google 


36 


FEDERAL  REFOBTEB,  Vol.  48. 


sented  to  be  admitted  on  the  trial  by^  the  plaintiff's  stipulation,  subject 
to  the  same  objections  as  the  originals,  if  produced;  and  also  a  photo- 
graphic copy  or  copies  of  the  paper  purporting  to  be  signed  by  Senor 
Herrera,  but  alleged  to  be  a  counterfeited  signature. 

Considering  that  the  government  or  ministry  of  Guatemala  stands  in 
the  virtual  relation  of  principal  to  the  defendant  in  ordering  the  publi- 
cation of  the  alleged  libel  in  this  country,  and  that  it  has  already  shown 
its  interest  and  taken  part,  though  not  in  any  way  improperly,  in  the 
defense  of  this  suit,  by  the  action  of  its  minister  here;  and  considering 
that  the  examination  of  the  numerous  witnesses,  some  30  or  upwards, 
proposed  by  the  defendant  to  be  examined  in  Guatemala  by  commis- 
sion, would  transfer  within  the  jurisdiction  of  that  government  a  consid- 
erable and  important  part  of  the  trial  of  this  action,  and  would  render 
necessary  the  examination  of  witnesses  there  by  the  plaintiff;  and  consid- 
ering, further,  that  the  government  of  Guatemala  has  heretofore,  not- 
withstanding the  strenuous  efforts  of  the  defendant,  and  of  its  minister 
in  this  country,  refused  to  give  to  the  plaintiff  a  safe  conduct  to  Guato- 
•mala  for  the  sole  purpose  of  attending  the  execution  of  a  commission 
for  the  examination  of  witnesses  there  applied  for  by  the  defendant,  except 
on  condition  of  an  abandonment  by  the  plaintiff  of  his  claims  against 
Guatemala,  thereby  refusing  to  the  plaintiff  the  right  of  either  facing 
his  accusers  in  Guatemala,  or  of  meeting  the  defendant  on  equal  terms 
in  the  execution  of  any  commission  within  that  jurisdiction;  and  con- 
sidering that  that  right,  and  the  right  of  an  oral  cross-examination  of 
witnesses,  are  of  special  importance  on  the  trial  of  the  issues  in  this  ac- 
tion, except  as  to  the  proof  of  documentary  evidence, — I  think  that  the 
plaintiff's  legal  right  to  have  the  trial  here,  where  the  alleged  libel  was 
published,  and  where  the  alleged  injury  was  inflicted,  should  not  be 
abridged  b}'  an  examination  of  witnesses  in  Guatemala  under  such  dis- 
advantages to  the  plaintiff  as  that  government  insists  upon  inflicting, 
and  under  such  circumstances  as  the  affidavits  disclose,  except  as  above' 
permitted;  but  that  the  witnesses  should  be  produced  in  this  court,  in 
order  that  the  trial  may  proceed  here  upon  equal  terms,  and  with  the 
plaintiff^s  common-law  rights  unimpaired;  and  the  motion  for  a  com- 
mission is  to  that  extent  denied. 
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Interstate  Commerce  Commission  v.  Baltimore  &  0.  R.  Co. 
(CircuU  Court,  &  P.  Ohio,  W.  D.    August  11,  ISW.) 

1  CaRBIBBB— IlTTERSTATB  COMinSR0«  ACT— PaRTT-RaTE  TIOKBTB. 

The  iBsnance  ol  **party-pate  tickets, "  each  good  for  a  party  of  ten  persons,  at  the 
rate  of  two  cents  per  mile  per  capita,  while  single  passengers  are  charged  three 
cents  per  mile,  is  neither  an  unjust  discrimination  nor  an  undue  or  unreasonable 
preference  or  advantage,  within  the  purview  of  the  interstate  commerce  act,  where 
such  party-rate  tickets  are  offered  to  the  public  generally,  and  where  it  appears 
that  the  rate  charged  single  passengers  is  not  unreasonable. 

%  Same— Burden  op  Proof. 

Where  a  railroad  compaby  i«  charged  with  violating  the  interstate  commerce 
act,  by  the  issuance  of  ^'party-rate  tickets'*  at  less  than  the  rates  charged  single 
passengers,  the  burden  of  proving  that  such  lower  charge  constitutes  an  undue 
preference  is  upon  the  person  making  the  charge. 

8.  Bams— Con STRUCTioK  of  E.^olish  Acts. 

The  interstate  commerce  act  having  adopted  substantially  some  of  the  provisions 
of  the  English  railway  traffic  acts  of  1845  and  1854,  the  construction  given  to  such 
provisions  by  the  English  courts  must  be  received  as  Incorporated  into  the  act 
Following  Mclkmald  v.  Hovey,  110  U.  a  619,  4:  Sup.  Ct.  Rep.  14& 

In  Equity. 

A.  O.  Safford  and  John  W.  Herron,  for  complainant. 
John  K.  Cowm,  Harmon^  Colston^  QoLdmaiLh  <k  HocuUyy  and  Hugh  L* 
Bond,  Jr.y  for  respondent. 
Before  Jackson  and  Sage,  JJ. 

Jackson,  J-  This  is  an  application  or  proceeding  under  the  provis- 
ion of  the  interstate  commerce  act,  by  the  interstate  commerce  commis- 
sion, for  the  issuance  by  this  court  of  a  writ  of  injunction,  or  other 
proper  process,  mandatory  or  otherwise,  to  restrain  the  Baltimore  & 
Ohio  Railroad  Company  from  further  continuing  in  its  violation  of  cer- 
tain orders  of  said  commission,  and  for  a  decree  requiring  said  railroad 
company  to  pay  such  sum  of  money,  not  exceeding  the  sum  of  $500, 
for  every  day  alter  a  day  to  be  named  in  the  decree  that  said  defendant 
shall  fail  to  obey  said  injunction  or  other  proper  process.  The  orders 
of  the  commission,  which  this  court  is  asked  to  enforce  by  its  injunc- 
tion or  mandatory  process,  were  made  upon  a  complaint  filed  before  the 
interstate  commerce  commission  by  the  Pittsburgh,  Cincinnati  &  St. 
Louis  Railway  Company,  against  the  Baltimore  &  Ohio  Railroad  Com- 
pany, which  set  forth  and  alleged  that  the  petitioner  was  duly  incorpo- 
rated under  the  laws  of  Pennsylvania,  West  Virginia,  and  Ohio,  and 
was  engaged  as  a  common  carrier  in  operating  a  system  of  railroads,  ex- 
tending from  Pittsburgh,  Pa.,  to  various  towns  and  cities  in  said  state; 
that  the  Baltimore  &  Ohio  Railroad  Company  was  duly  incorporated 
under  the  laws  of  the  state  of  Maryland,  and  was  also  a  common  carrier 
operating  a  system  of  railroads,  a  part  of  which  extended  from  said  city 
of  Pittsburgh  to  many  of  the  important  towns  and  cities  in  the  above- 
named  states,  which  were  reached  by  petitioner's  lines  of  road,  and  thus 
made  it  a  competitor  of  petitioner  in  respect  to  business  between  said 
points;  that  upon  its  lines  of  road  on  which  business  competitive  with 
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that  of  petitioner  was  transacted  the  Baltimore  &  Ohio  Railroad  Com- 
pany had  put  into  effect,  and  had  then  in  operation,  so-called  "party- 
rates,"  whereby  parties  .of  ten  or  more  persons  traveling  on  one  ticket 
were  transported  over  said  lines  of  road,  between  stations  located  there- 
on, at  two  cents  per  mile  per  capUay  which  was  less  than  the  rate  for  a 
single  person,  the  rate  for  a  single  passenger  being  about  three  cents  per 
mile;  that  said  Baltimore  <fe  Ohio  Railroad  Company  was  also  in  the 
habit  of  selling  round-trip  excursion  tickets,  good  between  points  on  its 
lines  of  railway,  at  less  than  rates  charged  for  ordinary  tickets,  without 
publicly  posting  in  its  ticket  offices,  or  elsewhere,  the  rates  at  which 
said  excursion  tickets  were  sold  ;  that  the  issuance  of  said  "party-rate" 
tickets,  and  the  selling  of  excursion  tickAs  without  posting  the  rates 
therefor,  were  in  violation  of  the  interstate  commerce  act,  in  petitioner's 
judgment,  and  for  that  reason  it  had  declined  to  x  place  the  same  in  ef- 
fect upon  its  lines ;  that  by  reason  of  said  "  party  rates "  and  excursion 
rates  so  allowed  and  issued  by  said  Baltimore  &  Ohio  Railroad  Company 
traffic  was  diverted  irom  petitioner's  lines  to  those  of  the  Baltimore  & 
Ohio  Company;  and  that  petitioner  was  greatly  damaged  by  loss  of  rev- 
enue thereby, — wherefore  petitioner  prayed  that  the  Baltimore  &  Ohio 
Railroad  Company  should  be  required,  by  an  order  of  the  commission, 
to  withdraw  from  its  lines  of  road  in  which  business  competitive  with 
that  of  petitioner  was  transacted  said  "  party  rates,"  and  to  decline  to 
give  such  rates  in  future;  and  also  requiring  said  company  to  discon- 
tinue the  practice  of  selling  excursion  tickets  at  less  than  the  regular 
rate  unless  the  rates  for  such  tickets  were  posted  in  its  offices.  The  Bal- 
timore &  Ohio  Railroad  Company  answered  said  complaint,  admitting 
the  corporate  character  and  business  of  the  two  companies  as  stated  in 
the  petition,  admitting  that  it  had  and  did  sell,  on  or  between  special 
dates,  round-trip  excursion  tickets  at  less  rate  than  those  charged  for 
ordinary  tickets  without  posting  notice  of  the  same  in  its  ticket  offices, 
except  by  way  of  advertisement.  It  claimed  that  said  excursion  tickets 
so  sold  were  such  excursion  tickets  as  are  mentioned  in  the  twenty-sec- 
ond section  of  the  act  to  regulate  commerce,  which  the  act  did  not  re- 
quire should  be  posted,  and  which  it  would  be  practically  useless,  if  not 
impossible,  to  post,  but  that  defendant  published  such  rates  through 
the  usual  means  employed  by  all  other  railroad  companies,  as  by  news- 
papre  advertisements,  hand-bills,  etc. 

The  defendant  admitted  that  it  had  issued  the  so-called  "Party  Rates," 
which,  it  claimed,  were  in  no  way  a  violation  of  the  act  to  regulate 
commerce,  but,  on  the  contrary,  were  an  accommodation  to  the  public, 
necessary  to  the  business  of  theatrical  and  amusenient  companies  and 
others  traveling  together  in  a  large  body.  The  de  endant  also  denied 
that  the  petitioner  had  any  right  to  institute  said  pr<  ceedings  before  the 


the  act  to  regulate 
injury  from  defend- 


commission;  that  it  was  not  such  a  complainant  m 
commerce  authorized  to  make  complaint,  its  alleged 
ant's  acts  arising  or  resulting  to  it  only  as  a  competlig  carrier;  and  de- 
fendant moved  to  dismiss  said  petition  on  said  groui  d,  and  because  pe 
titioner  did  not  allege  facts  sufficient  to  bring  it  with  p  any  of  the  classes 
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of  persons,  firms,  corporations,  or  associations  who  conld  properly  insti- 
tute such  proceedings.  This  motion  was  either  not  insisted  upon,  or 
was  denied,  as  the  commission  proceeded  to  hear  and  consider  the  com- 
plaint, and  on  February  21,  1890,  filed  its  report  in  the  premises,  hold- 
ing— Fird,  that  passenger  excursion  rates  are  required  to  be  published 
according  to  the  provisions  of  section  6  of  the  act  to  regulate  commerce, 
and  that  the  practice  of  the  Baltimore  &  Ohio  Railroad  Company  of  sell- 
ing round-trip  excursion  tickets  at  less  than  rates  charged  for  ordinary 
tickets,  without  publicly  posting  in  its  ticket  offices  the  rates  at  which 
such  excursion  tickets  were  sold,  was  in  violation  of  the  law;  and,  sec- 
ondly ^  that  "party-rate"  tickets  are  not  commutation  tickets  within  the 
true  meaning  of  section  22  of  the  act,  and  when  party  rates  to  10  or 
more  persons  traveling  together  on  a  single  ticket  are  lower  than  contem- 
poraneous rates  for  single  passengers,  they  constitute  discrimination,  and 
are  ill^al.  It  was  thereupon  ordered  and  adjudged  by  the  commission 
— Firdj  that  the  Baltimore  &  Ohio  Railroad  Company  "be  and  it  is 
hereby  required  to  print,  post,  and  file  schedules  showing  the  rates,  fares, 
and  charges  now  of  hereafter  established  by  it  for  round-trip  passenger 
excursion  tickets  between  points  on  its  lines  or  between  points  on  its 
lines  and  points  on  the  lines  of  other  common  carriers  with  whom  it 
joins  or  hereafter  may  join  in  establishing  rates,  fares,  and  charges  there- 
for, in  conformity  with  the  provisions  of  section  6  of  the  act  to  regulate 
commerce;"  and,  secondly,  "that  the  Baltimore  &  Ohio  Railroad  Company 
do  forthwith  wholly  and  immediately  cease  and  desist  from  charging 
rates  for  transportation  over  its  lines  of  a  number  of  persons  traveling  to- 
gether in  one  party,  which  are  less  for  each  person  than  rates  contem- 
poraneously charged  by  said  defendant  under  schedules  lawfully  in  ef- 
fect for  the  transportation  of  single  passengers  between  the  same  points." 
Notice  embodying  said  orders,  together  with  a  copy  of  the  commission's 
report  and  opinion,  was  duly  sent  to  and  received  by  the  defendant. 
Thereafter,  on  May  1,  1890,  the  interstate  commerce  commission  filed 
its  petition  or  bill  in  this  court  against  the  Baltimore  &  Ohio  Railroad 
Company,  setting  forth  the  foregoing  proceedings  before  and  orders  made 
by  the  commission,  and  charging  that  the  defendant,  since  the  issuance 
and  service  upon  it  of  said  orders,  had  wholly  disregarded  and  set  at 
naught  the  authority  and  commands  of  said  commission;  that  it  had 
neglected  and  refused,  and  still  does  neglect  and  refuse,  to  furnish  the 
commission,  and  to  print,  post,  and  file,  schedules  showing  the  rates, 
fares,  and  charges  established  by  it  for  round-trip  passenger  excursion 
tickets,  as  required  by  law,  and  as  in  and  by  the  order  of  the  commis- 
sion it  was  enjoined  and  required  to  do;  and,  further,  that  defendant 
had  not  ceased  and  desisted  from  charging  rates  for  the  transportation 
over  its  lines  of  a  number  of  persons  traveling  together  in  one  party,  on 
a  single  ticket,  which  are  less  for  each  person  of  such  party  than  rates 
contemporaneously  charged  by  it  under  schedules  lawfully  in  effect  for 
the  transportation  of  single  passengers  between  the  same  points,  as  in 
and  by  said  order  of  the  commission  it  was  required  to  cease  from  do- 
ing.    After  setting  out  various  instances  in  which  the  defendant  had, 
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since  the  promulgation  of  said  order^  issued  such  ''party-rate"  tickets, 
the  petition  or  bill  invokes  the  aid  of  this  court  to  compel  obedience  on 
the  part  of  defendant  to  the  requirements  of  said  orders  and  to  punish  it 
as  prescribed  by  the  statute  for  its  continual  disregard  thereof.  The  de- 
fendant duly  entered  its  appearance  and  filed  its  answer.  After  admit- 
ting the  proceedings  before  the  commerce  commission,  which  resulted  in 
the  foregoing  orders,  the  defendant  denies  that  it  had  failed  and  neg- 
lected, siAce  the  issuance  thereof,  to  furnish  to  the  commission,  and  to 
print,  post,  and  file,  schedules  showing  the  rates  fixed  and  charges  es- 
tablished  by  it  for  round-trip  passenger  excursion  tickets  issued  by  it, 
as  required  by  law,  or  even  as  required  in  and  by  the  said  order  of  the 
commission.  It  admitted  that  it  had  not  ceased  and  desisted  from  charg- 
ing rates  for  transportation  over  its  lines  for  a  number  of  passengers  travel- 
ing together  in  one  party  upon  one  ticket,  which  are  less  for  each  person 
of  such  party  of  ten  or  more  than  rates  contemporaneously  charged  by  it 
for  transportation  of  single  passengers  between  the  same  points.  The  par* 
ticular  instances  of  the  issuance  by  it  of  such  "party-rate"  tickets  set  out 
in  the  bill  were  admitted  to  be  substantially  true.  'Respondent,  how- 
ever, denies  that  said  "party-rate"  tickets  for  ten  or  more  persons  travel- 
ing together  as  one  party  constituted  any  unjust  discrimination,  or  are 
in  violation  of  the  law,  and  insists  that,  so  far  as  said  order  of  the  com- 
mission enjoins  and  requires  it  to  desist  from  the  issuance  of  such  "party- 
rate"  tickets  at  less  rates  than  are  contemporaneously  charged  for  single 
passengers  between  the  same  places,  it  is  alleged  that  respondent  has  not 
complied  and  should  not  be  required  to  comply  therewith,  because  it 
rests  upon  an  improper  finding  that  said  "party-rate"  tickets  are  not 
"commutation  passenger  tickets"  within  the  true  meaning  of  section  22 
of  said  act  to  regulate  commerce,  because  it  is  based  upon  an  erroneous 
construction  of  said  act,  and  because  it  was  beyond  the  power  of  the 
commission  to  make  it. 

After  referring  to  the  general  practice  on  the  part  of  railroads,  before 
the  passage  of  the  act  to  regulate  commerce,  of  issuing  special  rate  pas- 
senger tickets  of  various  kinds  and  forms,  such  as  mileage,  excursion, 
party^  monthly,  or  quarterly,  a  specified  number  of  trips  for  one  person, 
or  one  trip  by  the  specified  number  of  persons,  and  ten,  twenty,  or  thirty 
trip  tickets,  lower  than  the  regular  single  fare  charges,  based  upon  the 
principle  that  when  the  amount  of  travel  thereby  encouraged  or  devel- 
oped would  more  than  make  up  to  the  carrier  for  the  reduction  of  the  per 
capita  rate,  then  such  special  rate  was  reasonable  and  just  in  the  inter- 
ests of  both  the  carrier  and  the  public,  the  respondent  proceeds  to  state 
"that  since  the  passage' of  said  act  to  regulate  commerce  this  respondent 
has  continued  as  theretofore  the  practice  above  stated  of  making  a  lower 
charge  on  passenger  travel  in  consideration  of  the  amount  and  frequency 
of  travel,  and  with  that  purpose,  and  to  accommodate  the  various  classes 
of  passengers,  it  has  continued  in  use  all  the  forms  of  ticket  described  in 
the  next  preceding  section;  that  the  charge  fixed  by  it  for  the  trans- 
portation of  parties  of  ten  or  more  on  a  single  ticket  has  been  two  cents 
per  mile  per  capita^  which  is  the  same  rate  charged  on  thousand-mile 
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tickets,  and  is  a  higher  rate  than  it  charges  on  long-distance  passenger  trav- 
el, and  excursions,  and  higher  than  its  general  rates  for  suburban  travel,  on 
time  or  other  suburban  tickets;  that  the  said  charge  for  the  transportation 
of  parties  on  e^  single  ticket  is  just  and  reasonable,  affording  a  fair  com-^ 
pensation  to  the  carrier,  and  for  the  best  interests  both  of  the  carriers  and 
of  the  public,  because  any  higher  rate  would  destroy  the  business;  that 
the  business  reasons,  circumstances,  and  conditions  which  induce  re- 
spondent to  make  such  lower  charge  for  the  transportation  of  parties  as 
aforesaid,  and  that  make  it  the  interest  of  this  respondent  as  a  carrier  to 
make  such  lower  charge,  are  precisely  the  same  reasons,  circumstances, 
and  conditions  that  induce  it  and  make  it  its  interest  to  fix  a  lower  charge 
for  transportation  of  passengers  buying  mileage  tickets,  time  or  trip  tick- 
ets, and  excursion  tickets;  that,  while  so  called  *  party-rate'  tickets  are 
used  principally  by  traveling  amusement  companies,  because  no  other 
form  of  ticket  meets  the  requirements  of  such  companies,  yet  this  re- 
spondent has  avoided  confining  such  tickets  to  any  dass  of  business,  by 
offering  them  on  the  same  terms  to  the  publicatlarge;  that  this  respond- 
ent has  obviated  the  danger  that  such  lower  charge  for  parties  might  be 
taken  advantage  of  by  speculators  or  ticket  brokers,  by  issuing  only  one 
ticket  for  the  whole  party;  and  respondent  avers  that  as  such  tickets  are 
now  issued  by  it  they  are  not  and  cannot  be  used  for  speculative  pur- 
poses, and  afford  no  opportunity  for  evading  the  law  in  the  hands  of 
ticket  brokers.  This  respondent  further  avers  that  it  may  rightly  and 
legally,  make  a  charge  per  capita  for  persons  traveling  on  said  party-rate 
tickets  lower  than  its  charge  for  a  single  passenger  making  one  trip  be- 
tween the  same  points,  the  character,  circumstances,  and  conditions  of 
the  service  being  substantially  different,  and  that  the  making  of  such 
lower  charge  per  capita  to  the  members  of  the  party  makes  or  gives  no 
undue  or  unreasonable  preference  or  advantage  to  them,  and  subjects  no 
person,  company,  firm,  corporation,  or  locality,  or  particular  descrip- 
tion of  traffic,  to  any  undue  or  unreasonable  prejudice  or  disadvantage 
in  any  respect  whatever."  The  charge  that  defendant  has  neglected  and 
refused  to  print  and  post  its  rates  for  round-trip  excursion  tickets  after 
the  issuance  and  service  of  the  commission's  order,  was  denied  by  re- 
spondent, was  unsustained  by  proof,  and  was  practically  abandoned  at 
the  hearing.  It  is  therefore  unnecessary  for  the  court  to  express  any  de- 
cided opinion  upon  the  question,  as  to  which  we  have  considerable 
doubt,  whether  a  railroad  company's  rates  on  mileage,  excursion,  or 
commutation  passenger  tickets,  or  other  special  rates  allowed  by  section  22 
of  the  act  to  regulate  commerce,  are  required  to  be  printed  and  posted  in 
its  offices  and  furnished  the  commission  in  conformity  with  section  6  of 
said  act.  Under  section  22  of  the  act  as  originally  passed,  it  was  de- 
clared "that  nothing  in  this  act  (including  section  6)  shall  apply  to  the 
*  *  *  issuance  of  mileage,  excursion,  or  commutation  passenger  tick- 
ets." The  section,  as  amended  by  the  act  of  March  2,  1889,  provides 
"that  nothing  in  this  act  shall  prevent  *  *  *  the  issuance  of  mile- 
age, excursion,  or  commutation  passenger  tickets."  How  far  this  change 
of  phraseology  operates  to  bring  such  tickets  within  the  provision  of  sec- 
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tion  6  of  the  statute,  so  as  to  require  railroad  companies  to  post  their 
rates  for  such  tickets,  is  by  no  means  free  from  difficulty  and  doubt. 
But  as  the  determination  of  the  point  is  not  necessary  to  a  decision  of 
the  case  before  us,  we  do  not  deem  it  proper  to  pass  upon  it. 

The  real  controversy  in  this  case  is  confined  to  the  validity  of  the  com- 
mission's order  requiring  the  defendant  to  desist  from  the  issuance  of 
"party-rate"  tickets  for  ten  or  more  persons  traveling  together  on  one 
ticket  at  a  lower  rate  per  mile  and  per  capita  than  is  contemporaneously 
charged  for  a  single  passenger  between  the  same  stations.  This  issue  rep- 
resents two  leading  and  important  questions,  which  involve  the  proper 
construction  of  sections  1,  2,  3,  and  22  of  the  act  to  regulate  commerce, 
under  t^ie  facts  established  by  the  pleadings  and  evidence:  'Mrd^  Are 
the  "party-rate"  tickets  in  use  by  defendant  embraced  or  included  in  the 
general  designation  of  "commutation  passenger  tickets,"  which  section22, 
as  amended  by  the  act  of  March  2,  1889,  does  not  "prevent"  the  rail- 
road company  from  issuing?  And,  secondly,  if  such  "party  rates"  are 
not  "commutation  passenger  tickets"  within  the  true  meaning  of  said 
section,  do  they  constitute  either  an  unjust  discrimination,  as  defined  and 
prohibited  by  section  2,  or  an  undue  or  unreasonable  preference  or  ad- 
vantage, as  forbidden  by  section  3,  of  said  act? 

The  last  clause  of  section  1  of  the  act  to  regulate  commerce,  adopted 
and  established  for  the  United  States,  in  respect  to  interstate  traffic,  the 
general  rule  of  the  common  law  that  aJl  charges  made  by  common  car- 
riers, subject  to  the  provisions  of  said  act,  for  any  service  rendered  in  the 
transportation  of  passengers  or  property,  should  be  "reasonable  and  just," 
and  that  every  "unjust  and  unreasonable"  charge  for  such  service  should 
be  prohibited  and  declared  unlawful.  No  claim  is  made  that  defendants 
charges  for  parties  of  ten  or  more  or  for  single  passengers  have  violated 
the  provisions  of  said  section.  The  report  and  opinion  of  the  commis- 
sion does  not  find  that  the  rates  in  use  by  defendant  for  either  "party- 
rate"  or  single  passenger  tickets  are  in  any  way  unjust  or  unreasonable 
charges  for  the  services  rendered  in  transporting  either  class;  and  the 
proof  before  this  court  establishes  that  said  "party-rates"  of  two  cents 
per  mile  are  reasonable  and  just,  that  they  are  promotive  of  the  interests 
of  the  railwa}"  companies  issuing  them,  and  a  convenience  to  the  public. 
The  right  of  the  defendant  to  make  and  collect  reasonable  charges  for 
its  transportation  service  is  a  property  right  under  its  franchises,  of  which 
it  cannot  be  deprived  without  due  process  of  law.  This  is  settled  by  the 
recent  decision  of  the  supreme  court  in  the  case  of  ChicagOy  Milwaukee 
Jc  St.  Paul  Ry.  Co.  v.  StaU  of  Mnneaota,  10  Sup.  Ct.  Rep.  462. 

In  considering  the  foregoing  questions,  on  which  the  proper  determi- 
nation of  the  present  case  rests,  the  fact  established  by  the  proof,  and 
not  controverted  by  or  on  behalf  of  complainant,  that  defendant's  charges 
for  both  the  single  passenger  and  the  party  of  ten  or  more  are  reasonable 
and  just  in  themselves,  should  be  kept  in  view.  Do  "party-rate"  tick- 
ets come  fairly  within  the  letter  and  spirit  of  the  general  terms  "commu- 
tation passenger  tickets,"  as  used  in  section  22  of  the  statute?  Railroad 
experts,  many  of  whom  were  examined  in  this  casCi  differ  considerably 


Digitized  by 


Google 


IKTEB5TATE   COMMERCE   COMMI86ION  V.  BALTIMORE   A  O.  B.  00.  48 

when  they  undertake  to  give  an  exact,  technical  definition  of  the  words 
"commutation  passenger  tickets."  Their  testimony,  however,  shows  that 
prior  to  the  passage  of  the  interstate  commerce  act  railroad  companies 
were  in  the  constant  habit  of  issuing  a  variety  of  special-rate  tickets, 
such  as  mileage,  excursion,  monthly  or  quarterly,  family,  school  chil- 
dren, twenty  or  fifty  trips,  good  for  the  specified  number  of  trips  by  one 
person  or  for  one  trip  by  the  specified  number  of  persons,  round-trip 
and  party  tickets  for  ten  or  more  persons  traveling  together  on  a  single 
ticket,  either  one  way  or  for  the  round  trip,  and  that  all  these  difierent 
classes  and  forms  of  tickets  come  within  the  designation  or  general  de- 
scription of  "commutation"  tickets,  or  "commutation"  rates.  This  pre- 
vailing practice  of  the  common  carriers  before  the  passage  of  said  act,  and 
which  has  been  continued  by  many,  if  not  by  most,  of  them  since  the 
act  went  into  effect,  may  properly  be  looked  to  in  placing  an  interpreta- 
tion upon  the  words  "commutation  passenger  tickets"  which  follow,  and 
were  manifestly  intended  to  enlarge  the  special  classes  covered  by  the 
"mileage"  and  "excursion''  passenger  tickets.  After  enumerating  two 
varieties  of  special-rate  tickets  under  the  heads  of  "mileage  "and  "excur- 
sion," which  come  within  the  commutation  principle,  the  language  is 
broadened  by  the  addition  of  the  general  terms  "or  commutation  pas- 
senger tickets,"  thereby  clearly  indicating  an  intention  on  the  part  of  con- 
gress to  allow,  or  not  to  prevent,  the  continuance  of  the  general  practice 
of  common  carriers  to  adapt  their  rates  and  charges  to  meet  the  wants 
and  convenience  of  the  different  classes  of  the  community  while  develop- 
ing and  enlarging  their  traflSc.  The  proof  before  the  court  fails  to  show 
that  mileage  and  excursion  tickets  differ  in  any  essential  particular  from 
"commutation  passenger  tickets,"  so  as  to  make  them  a  different  class 
of  tickets  from  the  latter.  On  the  contrary,  the  evidence  establishes 
that  they  are  particulars  of  the  general  class  covered  by  the  more  com- 
prehensive terms  of  commutation  tickets  or  fares,  which  we  think  de- 
fendant's witness  William  B.  Shattuc  has  most  correctly  and  properly 
defined  in  saying  that  "a  commutation  ticket  is  a  ticket  for  one  passen- 
ger, good  for  more  than  one  ride,  or  for  more  than  one  passenger  for  one 
ride,  sold  at  a  reduced  rate."  When,  therefore,  the  particular  classes 
of  tickets  (mileage  and  excursion)  falling  within  the  commutation  prin- 
ciple, are  followed  by  the  general  terms  "or  commutation  passenger  tick- 
ets," this  latter  clause  of  the  sentence,  upon  no  sound  rule  of  construc- 
tion, should  be  taken  or  treated  as  presenting  something  in  contrast  with 
or  differing  in  character  from  the  previously  enumerated  particulars,  but 
should  rather  be  regarded  and  interpreted  as  enlarging  such  particulars, 
so  as  to  make  the  statute  cover  the  whole  subject  of  commutation  tickets 
or  rates,  in  all  their  variety  of  forms  and  classes,  as  were  then  in  use  by 
common  carriers  subject  to  the  act,  provided  only  that  such  charges  were 
reasonable  and  just.  It  is  clearly  shown  by  the  proof  that  the  same 
business  reasons,  considerations,  circumstances,  and  conditions  which 
induce  the  most  enlightened  railroad  management,  having  due  regard 
both  to  the  interests  of  their  lines  and  to  the  convenience  of  the  pulDlic, 
to  make  reduced  rates  on  mileage,  excursion,  long  distances,  round  trip, 
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time  trip,  or  specified  number  of  trip  tickets,  apply  in  all  their  force 
to  "party-rate"  tickets  for  ten  or  more  persons  traveling  together  in  one 
body  on  a  single  ticket.  Reduced  rates  to  these  several  dasses  or  de- 
scriptions of  passenger  traflBc  rest  upon  the  same  general  principle,  which 
the  act  to  regulate  commerce  UQwhere  calls  in  question,  that  common 
carriers  may  rightfully  so  adjust  their  charges  as  to  encourage  and  de- 
velop travel;  that  the  amount  or  volume  of  such  traffic  is  a  legitimate 
element  to  be  considered  in  determining  what  reduction  should  be  made 
over  local  or  ordinary  rates,  so  as  to  make  both  correspond  with  the  cost 
of  service  and  the  fair  profit  which  the  carrier  is  entitled  to  earn  from  each 
class  of  travel.  Quantity  of  traffic  affects  both  the  costs  of  service  and 
the  legitimate  profit  which  may  be  demanded  for  such  service.  When 
the  profit  on  frequency  of  trips  or  on  larger  numbers  transported  at  re- 
duced rates  reasonably  corresponds  with  the  fair  profit  of  the  carrier  on  a 
single  trip,  or  smaller  number  transported  at  the  ordinary  higher  rate, 
the  carrier  making  such  an  adjustment  of  its  charges  with  a  view  of  en- 
couraging and  developing  its  legitimate  business  is  only  putting  into 
practice,  the  reasonable  and  well-settled  business  principle  of  every  avo- 
cation or  trade,  which  recognizes  quantity,  whether  arising  from  the 
number  or  size  of  the  transactions,  as  a  proper  element  in  the  considerar 
tion  and  adjustment  of  the  price.  No  complaint  was  ever  made  against 
common  carriers  acting  upon  this  principle.  The  complaint  made  against 
them,  and  which  the  act  to  regulate  commerce  sought  to  remedy  and 
correct,  was  the  practice  of  showing  favoritism  and  partiality  between 
their  customers  or  localities  under  the  same  or  substantially  the  same 
circumstances  and  conditions.  The  act  to  regulate  commerce  does  not 
undertake  to  deal  with  the  subject  of  rates  for  transportation  services,  or 
with  the  business  considerations  which  may  influence  common  carriers 
in  so  adjusting  them  as  fairly  to  increase  their  revenue,  while  paying  due 
regard  to  the  convenience  of  the  public,  any  further  than  to  declare  the 
general  principle  that  such  rates  shall  be  reasonable  and  just,  shall  be 
free  from  unjust  discrimination,  and  shall  confer  no  undue  or  unrea- 
sonable preference  or  advantage,  nor  impose  any  undue  or  unreasona- 
ble prejudice  or  disadvantage.  Subject  to  these  conditions  and  limita- 
tions, the  act  does  not,  and  was  not  intended  to,  restrict  the  common-law 
right  and  power  of  common  carriers  to  make  special  contracts,  or  adjust 
their  rates  with  reference  to  existing  wants  and  circumstances,  so  as  to 
promote  their  own  interests,  while  affording  all  pioper  and  reasonable 
facilities  and  conveniences  to  the  public.  Subject  to  the  above  condi- 
tions, the  act  intended  to  leave  the  adjustment  of  rates  as  absolutely  and 
completely  in  the  discretion  of  the  carrier  as  it  existed  at  common  law, 
which  never  questioned  or  denied  to  common  carriers  the  right  to  give 
or  make  lower  rates,  based  on  increased  quantity  or  amount  of  service. 
No  case  arising  under  the  English  railway  acts  of  1845, 1854,  and  1878, 
so  far  as  we  have  been  able  to  find  after  careful  examination,  has  ever 
called  in  question  or  impeached  the  right  of  carriers  to  fix  rates  and 
issue  tickets  based  upon  the  consideration  of  the  amount  or  volume  of 
the  traffic,  nor  disputed  the  reasonableness  and  sound  business  propriety 
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of  railroad  companies  granting  reduced  rates  to  parties  traveling  often,  ot 
furnishing  incceased  traflfic  in  the  way  of  numbers.  On  the  contrary, 
their  right  so  to  regulate  and  adjust  their  rates  is  universally  recognized. 
While  the  English  statutes  relating  to  railway  trafiBc  embody  the  same 
general  principles,  and  seek  to  accomplish  the  same  leading  objects,  as 
our  act  to  regulate  commerce,  they  contain  no  such  affirmative  provis- 
ion or  declaration  as  found  in  section  22,  excluding  from  the  operation 
of  the  law  the  enumerated  general  and  particular  cases  in  which  special 
rates  were  not  intended  to  be  prevented  or  interfered  with.  Said  section 
22  should  be  regarded  as  a  legislative  declaration  that  not  merely  mile- 
age and  excursion,  but  passenger  tickets  generally,  based  upon  the  com- 
mutation principle  of  conceding  a  reasonable  deduction  from  regular 
local  rates  in  consideration  of  the  frequency  or  quantity  of  the  traffic,  if 
reasonableand  just  in  their  charges,  did  not  come  within  the  evils  so  to  be 
remedied.  To  contend  that  a  "party-rate "  ticket  to  ten  or  more  persons 
traveling  together  on  a  single  ticket  at  reduced  rates  per  mile  does  not 
come  within  the  reason  or  principle  of  commutation  tickets,  which  are 
generally  issued  for  only  one  way,  because  generally  needed  for  only  one 
direction,  while  admitting,  as  counsel  for  complainant  does,  that  a  round- 
trip  ticket  for  ten  or  more  persons,  traveling  together  at  the  same  reduced 
rate,  would  be  considered  as  coming  within  the  meaning  of  a  commuta-* 
tion  ticket  as  explained  by  complainant's  expert  witnesses,  is  drawing  a 
distinction  without  any  substantial  difference.  It  rests  upon  no  reason- 
ing, involves  no  public  policy  or  convenience,  and  is  altogether  too  nar- 
row and  refined,  to  suppose  that  congress  intended  to  make  any  such 
nice  discriminations  in  the  language  employed  to  express,  in  a  general 
way,  what  the  law  was  intended  not  to  prevent. 

The  commission  seems  to  have  treated  and  construed  section  22  as 
designating  certain  cases  and  instances  of  discrimination  which  are  to  be 
considered  as  exceptions,  and  which,  but  for  being  so  excepted,  would 
fall  within  the  operation  of  sections  2  and  3  of  the  act;  and  that,  because 
*' party -rate"  tickets  are  not  specially  and  particularly  named,  they  should 
be  exduded  from  the  list  of  exceptions.  We  cannot,  in  view  of  the 
whole  scope  and  manifest  purpose  of  the  act,  assent  to  this  construction 
of  said  section.  It  should  be  given  a  broader  and  more  liberal  inter- 
pretation for  the  reasons  already  stated,  and,  as  thus  interpreted,  we 
think  that  the  section  fairly  recognizes,  in  respect  to  passenger  traffic, 
the  general  principle  of  commutation,  and  that  "party-rate"  tickets  for 
ten  or  more  persons  traveling  together  in  one  body  on  one  ticket  at  re- 
duced rates  per  mile,  which  are  reasonable  and  just,  as  issued  by  defend- 
ant, are  within  the  letter  and  spirit  of  "commutation  passenger  tickets" 
as  those  terms  are  employed  in  the  statute.  This  construction  of  the 
section  neither  disregards  the  duties  and  obligations  of  the  carrier  to  the 
public,  nor  ignores  its  just  rights  in  the  reasonable  management  of  its 
business.  The  evidence  before  us  shows  that,  if  "party-rate"  tickets,  as 
described  and  used  by  defendant,  cannot  be  lawfully  issued,  or  should 
be  discontinued,  the  revenues  of  common  carriers  derived  from  passen- 
ger traffic  will  be  seriously  impaired,  while  the  convenience  and  benefit 
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to  the  public,  traveling  in  parties  or  bodies  often  or  more,  such  as  amuse- 
ment companies,  associations,  clubs,  organizations,  delegates,  and  repre- 
sentatives attending  conventions,  religious,  educational,  or  political,  will 
at  the  same  lime  be  greatly  interrupted  and  prejudiced.  Our  conclusion 
on  the  first  question  presented  is  that  said  "party-rate"  tickets  as  used  by 
defendant  are  "commutation  passenger  tickets"  within  the  true  meaning 
of  section  22  of  the  act  to  regulate  commerce. 

Secondly.  But  suppose  it  be  assumed  that  the  defendant's  "party-rate" 
tickets  are  not  commutation  tickets,  as  ruled  by  the  commission,  then 
the  question  remains  whether  they  constitute  an  unjust  discrimination,  as 
defined  by  section  2,  or  an  undue  or  unreasonable  preference  or  advan- 
tage to,  or  any  undue  or  unreasonable  prejudice  or  disadvantage  against, 
any  particular  person,  company,  firm,  corporation^  or  locality,  or  any  par- 
ticular description  of  traffic  in  any  respect  whatsoever.  The  evidence  dis- 
closes that  originally  "  party-rate  "  tickets  were  issued  only  to  theatrical 
or  amusement  companies,  just  as  mileage  tickets  were  to  commercial  trav- 
clei's  only;  that  since  the  passage  of  the  interstate  commerce  act  said 
"party-rate"  tickets  are  no  longer  confined  to  one  class  of  passenger  traf- 
fic, but,  like  mileage,  time-trip,  and  excursion  rates,  are  regularly  sched- 
uled and  posted,  and  offered  to  the  public  at  large,  so  that  any  and  all 
*parties  of  ten  or  more  traveling  together,  who  choose  to  apply  for  the 
same,  have  equal  rights  and  privileges  of  securing  such  tickets  at  the 
same  reduced  rates.  Does  this  concession  to  the  public,  traveling  in 
parties  of  ten  or  more,  and  open  indiscriminately  to  all  persons  of  the 
requisite  number  who  choose  to  avail  themselves  of  the  reduced  rate  by 
applying  for  a  single  ticket  for  the  party,  violate,  in  letter  or  spirit,  the 
provisions  of  either  section  2  or  3  of  the  act?  In  other  words,  may  the 
defendant  lawfully  transport  a  party  of  ten  or  more  persons  on  a  single 
ticket  at  a  less  rate  per  mile  and  per  capita  than  it  charges  for  carrying  a 
single  passenger  between  the  same  stations?  Does  the  fact  that  defend- 
ant charges  the  single  passenger  for  a  single  trip  a  somewhat  higher  rate 
per  mile  than  it  charges  for  transporting  ten  or  more  passengers  as  one 
party  on  a  single  ticket  over  the  same  distance,  constitute  unjust  dis- 
crimination, as  defined  in  section  2,  or  undue  or  unreasonable  preference 
or  advantage  in  favor  of  such  party  of  ten  or  more,  or  any  undue  or  un- 
reasonable prejudice  or  disadvantage  against  the  single  passenger  as  pro- 
hibited by  section  3  of  the  act?  The  decision  of  this  question  involves 
the  proper  construction  and  interpretation  of  said  sections,  which  must 
be  read  and  considered  in  connection  with  the  provisions  found  in  sec- 
tions 1  and  22  in  order  to  arrive  at  their  true  scope  and  meaning.  When 
thus  considered,  it  is  perfectly  manifest  that  congress  did  not  intend 
to  impose  upon  common  carriers,  subject  to  the  provisions  of  the  act, 
any  rule  or  duty  of  absolute  equality  of  rates  in  their  charges  for  trans- 
portation services.  Subject  to  the  requirement  of  section  1,  that  all 
charges  made  for  any  service  rendered  in  the  transportation  of  passen- 
gers or  property  shall  be  reasonable  and  just,  the  language  of  section  2 
clearly  recognizes  and  implies  that  there  may  be  discriminations  which 
are  not  unjust  and  not  prohibited.     So,  too,  the  language  employed  in 
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section  3,  declaring  it  unlawful  to  make  or  give  any  ^'undue  or  unrea- 
sonable preference  or  advantage"  to  any  particular  person,  etc.,  or  to 
subject  the  same  to  any  "undue  or  unreasonable  prejudice  or  disadvan- 
tage, "clearly  implies  that  there  may  be  a  preference  or  advantage  on  the 
one  band,  or  a  prejudice  or  disadvantage  on  the  other,  which  is  not  un- 
due or  unreasonable,  and  therefore  not  in  contravention  of  the  law.  To 
be  within  the  statute  the  discrimination  must  be  "unjust,"  and  the  pref- 
erence or  prejudice  must  be  "undue"  or"unrea£?onable."  The  discrim- 
ination which  is  declared  "unjust"  is  the  charging  and  collecting,  directly 
or  indirectly,  from  any  person  or  pei-sons  a  greater  or  less  compensation 
for  any  service  rendered  in  transporting  passengers  or  property  than  is 
charged,  collected,  or  received  by  the  carrier  from  any  other  person  or 
persons  for  doing  for  him  or  them  a  like  and  contemporaneous  service 
in  the  transportation  of  like  tmffic,  "under  substantially  similar  circum- 
stances and  conditions."  When  the  traffic  is  not  ot.like  kind,  or  when 
the  service  is  not  "alike  and  contemporaneous,"  or  when  the  transporta- 
tion is  not  rendered  "under  substantially  the  same  circumstances  and 
conditions,"  differences  in  charges  do  not  constitute  "unjust  discrimina- 
tion." The  evil  which  said  sections  intended  to  remedy  was  the  prevail- 
ing practice  of  railroad  companies  of  favoring  or  showing  partiality  in 
the  matter  of  charges  to  one  person,  firm,  company,  or  locality  as  against 
another  person,  firm,  company,  or  locality,  for  like  and  contemporaneous 
services  rendered  under  the  same  or  substantially  the  same  circumstances 
and  conditions.  Said  sections  were  intended  to  prohibit  favoritism  and 
partiality  in  traffic  rates,  where  the  circumstances  and  conditions  were 
substantially  similar  and  the  service  contemporaneous.  Persons  in  like 
situations,  requiring  or  desiring  like  and  contemporaneous  service  on  the 
part  of  carriers,  were  to  be  treated,  in  the  matter  of  rates,  impartially. 
This  is  expressed  both  affirmatively  and  negatively  in  the  language  of 
section  3.  The  carrier  shall  not  give  any  undue  or  unreasonable  prefei:- 
ence  or  advantage  to  or  in  favor  of  any  particular  person,  company, 
or  traffic,  nor  subject  any  particular  person,  company,  or  traffic  to 
any  undue  or  unreasonable  prejudice  or  disadvantage.  These  words 
necessarily  involve  the  idea  or  element  of  comparison  of  one  service 
or  traffic  with  another  similarly  situated  and  circumstanced,  and  re- 
quire that,  to  be  undue  and  unreasonable,  the  preference  or  prejudice 
must  relate  and  have  reference  to  competing  parties,  producing  between 
them  unfairness  and  an  unjust  inequality  in  the  rates  charged  them  re- 
spectively for  contemporaneous  service  under  substantially  the  same  cir- 
cumstances and  conditions.  In  determining  the  question  whether  rates 
give  an  undue  preference  or  impose  an  undue  prejudice  or  disadvantage, 
consideration  must  be  had  to  the  relation  which  the  persons  or  traffic 
affected  bear  to  each  other  and  to  the  carrier.  When  and  so  long  as 
their  relations  are  similar  or  "substantially"  so,  the  carrier  is  prohibited 
from  dealing  differently  with  them  in  the  matter  of  charges  for  a  like  and 
contemporaneous  service.  It  thus  appears  that  the  intention  of  congress, 
as  expressed  in  sections  1 ,  2,  and  3,  was  to  secure  two  leading  objects,  or 
effect  two  main  purposes,  viz.:    First ^  to  establish,  and  impose  upon 
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railroad  companies  engaged  in  interstate  commerce,  the  dnfy  of  conform- 
ing to  the  general  rule  of  the  common  law  in  making  their  charges  for 
transportation  services  rendered  reasonable  and  just;  and,  second,  to  pre- 
vejit  unjust  inequality,  partiality,  favoritism,  or  unfairness,  so  far  as  con- 
cerned their  charges  for  contemporaneous  transportation  services,  as  be- 
tween persons,  traffic,  or  lo'jalities  similarly  circumstanced.  When  the 
carrier's  charges  are  in  themselves  unjust  and  unreasonable!,  the  public 
is  injuriously  and  unduly  prejudiced,  and  put  at  disadvantage,  and  the 
commission  may  on  behalf  of  the  public,  upon  complaint  made  by  any 
one,  investigate  such  charges,  and  order  their  correction,  subject  to  the 
right  of  the  carrier  to  a  judicial  determination  of  the  question  whether  or 
not  its  charges  are  reasonable  and  just.  When  the  qualified  require- 
ment of  impartiality  in  charges  as  between  persons,  traffic,  or  localities 
similarly  circumstanced  is  disregarded  or  violated  by  the  carrier,  the 
prejudice  or  disad\!!lntage  is  personal  or  local,  and  the  party  or  locality 
injured  by  the  undue  preference  or  the  undue  disadvantage  can  alone 
make  complaint  or  institute  proceedings  for  its  correction  and  for  proper 
redress. 

Now,  it  is  neither  claimed  nor  proved  in  the  present  case  that  defend- 
ant's charges,  either  for  single  passenger  or  "party-rate"  tickets,  are  in 
themselves  unjust  and  unreasonable.  On  the  contrary,  both  rates  are 
shown  to  be  just  and  reasonable.  The  public  has,  therefore,  no  ground 
of  complaint  on  that  score,  nor  has  any  legitimate  complaint  been  made 
on  its  behalf,  either  by  the  original  petitioner  or  by  the  commission. 
Who  is  unjustly  discriminated  against  by  defendant's  diflference  in 
charges  for  the  party  of  ten  or  more  and  the  single  passenger?  Who 
is  given  an  undue  preference  or  advantage,  or  subjected  to  an  undue 
prejudice  or  disadvantage,  by  reason  of  said  difference  in  rates?  If  any 
one,  it  is  manifestly  the  single  passenger.  But  no  complaint  of  undue 
prejudice  or  disadvantage  and  of  consequent  personal  injury  comes  from 
that  quarter.  When  this  court  is  called  upon,  either  by  the  commission 
or  others,  to  enforce  the  provisions  of  the  act  to  regulate  commerce,  it  is 
indispensably  necessary  toshow  either  a  case  of  individual  grievance  or 
of  public  inconvenience  resulting  or  arising  from  acts  of  the  carrier  done 
in  violation  of  the  statute.  The  proceeding  in  this  case  is  not  based  upon 
any  individual  injury,  but  rests  upon  the  alleged  inconvenience  to  and 
undue  prejudice  against  that  portion  of  the  public  represented  by  the 
single  passenger  traffic  in  being  charged  by  defendant  a  somewhat  higher 
rate  per  mile  than  it  demands  and  receives  of  and  from  a  party  of  ten  or 
more  purchasing  a  single  ticket  for  the  party.  But  how  can  this  posi- 
tion be  sustained,  if,  as  we  have  already  stated,  hot  i  single  passengers 
and  "party-rate"  charges  in  use  by  defendant  are  in  i  lemselves  "reason- 
able and  just"  towards  each  class  of  such  traffic? 
charges  are  "reasonable  and  just"  in  compliance  with 
section  1,  how  can  they  be  regarded  or  treated  as  coi  stituting  an  unjust 
discrimination  under  section  2,  or  an  undue  preferer  :^e  or  undue  preju- 
dice under  section  3,  of  the  act?  The  provisions  ( f  sections  2  and  3 
were  certainly  not  intended  to  restrict  or  qualify  tl  e  rights  conceded, 
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and  the  duty  imposed  by  the  first  section  of  making  charges  ''reasonable 
and  just." 

In  the  case  of  Attorney  General  \r.  Birmingham^  etc.,  Ry,  Co, ^2  Eng.  Ry. 
Cas.  124,  a  railway  company  (whose  act  contained  an  equality  clause) 
charged  a  smaller  fare  to  passengers  who  traveled  from  D.  to  N. ,  intending 
to  proceed  from  N.  to  London  by  another  railway,  than  they  charged  pas- 
sengers from  D.  to  N.  who  had  no  such  intention.  On  motion  for  an  in- 
junction it  was  held  by  Lord  Chancellor  Cottenham  that  the  equality 
clause  was  meant  only  to  prevent  the  exercise  of  a  monopoly  to  the  prej- 
udice of  one  passenger  or  carrier  and  in  favor  of  another,  and  that,  even  if 
he  had  jurisdiction  to  interfere,  he  would  not  do  so  unless  it  was  clear  that 
the  public  interest  required  it;  and,  it  being  admitted  in  the  case  that 
the  higher  charge  was  not  more  than  the  act  authorized,  it  did  not  ap- 
pear that  the  public  were  prejudiced  by  the  arrangement. 

In  the  present  case,  it  being  neither  claimed  nor  shown  that  the  higher 
charge  of  three  cents  per  mile  for  the  single  passenger  on  a  single-trip  ticket 
is  tinjust  and  unreasonable,  or  more  than  the  defendant  is  authorized  to 
charge  by  section  1,  it  is  difficult  to  see  in  what  respect  the  public  are 
prejudiced  or  unjustly  discriminated  against  by  the  arrangement. 

But,  aside  from  this  view  of  the  subject,  in  what  respect  does  the  dif- 
ference which  defendant  makes  in  the  rate  charged  the  single  passenger 
and  the  party  often  or  more  traveling  together  on  a  single  ticket  conflict 
with  the  provisions  of  sections  2  and  8  of  the  act?  Under  the  flexible  and 
elastic  rule  prescribed  by  said  sections,  construed  in  the  light  of  section 
1,  a  difference  in  charges,  while  an  element  in  the  proper  definition  of 
unjust  discrimination  or  undue  preference,  is  by  no  means  the  sole  or 
controlling  factor.  To  come  within  the  inhibition  of  said  sections  the 
differences  must  be  made  under  like  conditions;  that  is,  there  must  be 
contemporaneous  service  in  the  transportation  of  like  kinds  of  traflBlc,  un- 
der substantially  the  same  circumstances  and  conditions.  In  respect  to 
passenger  traffic,  the  position  of  the  respective  persons  or  classes  beween 
whom  difierences  in  charges  are  made  must  be  compared  with  each  other, 
and  there  must  be  found  to  exist  substantial  identity  of  situation  and  of 
service,  accompanied  by  irregularity  and  partiality,  resulting  in  undue 
advantage  to  one  or  undue  disadvantage  to  the  other,  in  order  to  consti- 
tute unjust  discrimination.  The  sections  substantially  adopt  the  princi- 
ple laid  down  in  Hays  v.  Penntsylva/nia  Co,^  12  Fed.  Rep.  309,  where  the 
court,  after  stating  that  a  common  carrier  had  no  right  to  make  unrea- 
sonable and  unjust  discriminations,  said: 

''But  wliat  are  such  discriminations?  Ko  rale  can  be  formulated  with  suffi- 
cient flexibiiity  to  apply  to  any  case  that  may  arise.  It  may,  however,  be  said 
that  it  is  only  where  thedlscriminHtion  inures  to  the  undue  advantage  of  one 
man  in  consequence  of  some  injustice  inflicted  on  another  that  the  law  inter- 
feres for  the  protection  of  the  latter." 

It  cannot  be  properly  said  in  the  case  under  consideration  that  the 

lower  rate  given  to  a  party  of  ten  or  more  confers  upon  such  party  an 

undue  advantage  in  consequence  of  injustice  inflicted  upon  the  single 

passenger.     There  is  nothing  competitive  in  the  traffic  of  the  single  pas- 
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senger  and  the  party  of  ten  or  more,  which  would  make  lower  rates  to  the  , 
latter  operate  prejudicially  to  the  former.  It  is  well  understood  that  the 
cost  of  transportation  service  to  the  carrier  decreases  as  distance  increases, 
as  trips  are  multiplied,  and  as  the  numbers  transported  are  enlarged.  It 
costs  the  carrier  less  proportionately  to  transport  a  party  of  ten  or  more 
than  it  does  a  single  passenger.  The  carrier  is  entitled  to  a  fair  profit 
for  its  services,  and  when  the  profit  derived  from  the  larger  number  car- 
ried at  reduced  rates  reasonably  corresponds  with  that  resulting  from  the 
carriage  of  an  individual  at  a  somewhat  higher  rate,  what  unjust  dis- 
crimination is  made,  or  in  what  respect  is  the  individual  subjected  to 
undue  prejudice  or  disadvantage?  A  single  passenger  desiring  or  pro- 
posing to  make  ten  or  more  separate  trips  may  procure  a  ticket  for  the 
designated  number  of  trips  at  rates  lower  per  mUe  than  are  charged  the 
single  passenger  on  a  single-trip  ticket  between  the  same  points.  Has  it 
ever  been  held  that  this  would  operate  to  confer  an  undue  advantage 
upon  the  one,  or  subject  the  other  to  undue  disadvantage?  A  passen- 
ger on  a  through  ticket  from  New  York  to  Cincinnati  travels  at  a  lower 
rate  per  mile  between  Pittsburgh  and  Cincinnati  than  is  charged  the 
passenger  traveling  only  between  said  places.  The  two  may  travel  on 
the  same  train  and  in  the  same  car,  but  the  dificrence  in  the  rates  each  is 
pa3nng  over  the  same  distance  is  not  unjust  discrimination  or  undue 
preference,  because  the  service  is  not  identical.  Railway  Qo,  v.  £/.  <S., 
117  U.  S.  355-363,  6  Sup.  Ct.  Rep,  772.  But  what  is  the  real  under- 
lying principle  which  sanctions  and  justifies  the  differences  in  charges  in 
such  cases?  It  is  that  the  carrier  may  make  reasonable  concession  in  the 
way  of  reduced  rates  in  consideration  of  longer  service  and  of  more  fre- 
quent trips.  The  reason  and  the  principle  equally  apply  to  an  adjust- 
ment of  rates  based  ui)on  numbers  transported.  What  difference  or  dis- 
tinction is  there  between  transporting  a  Single  passenger  a  given  distance 
at  reduced  rates,  as  compared  with  the  single-trip  rates,  in  considera- 
tion of  his  making  ten  or  more  trips,  and  the  transportation  of  ten  or 
more  persons  traveling  together  on  a  single  ticket  over  the  same  dis- 
tance on  one  trip  at  the  same  reduced  rates?  There  being  no  competi- 
tive relation  between  the  single  passenger  and  the  party  of  ten  or  more, 
the  relative  cost  of  service  in  their .  transportation  being  different,  the 
profit  derived  from  one  fairly  corresponding  with  that  received  from  the 
other,  and  the  inducement'on  the  part  of  the  carrier  for  making  the  re- 
duction in  favor  of  party  rates  being  the  development  and  maintenanpe 
of  a  class  of  traffic  which  the  evidence- shows  cannot  and  will  not  stand 
a  higher  rate  than  two  cents  per  mile,  we  cannot  properly  compare  the 
single  passenger  with  the  party  class  of  ten  or  more,  nor  find  that  the 
reduced  charges  allowed  the  latter  constitute,  under  the  circumstances, 
undue  preference  in  favor  of  such  parties,  or  undue  prejudice  against  the 
single  individual.  Subject  to  the  two  leading  prohibitions  that  their 
charges  shall  not  be  unjust  and  unreasonable,  and  that  they  shalK  not 
unjustly  discriminate,  so  as  to  give  undue  preference  or  advantage,  or 
subject  to  undue  preference  or  disadvantage  persons  or  traffic  similarly 
circumstanced,  the  act  to  regulate  commerce  leaves  common  carriers  as 
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they  were  at  common  law,  free  to  make  special  contracts  looking  to  the 
increase  of  their  business,  to  classify  their  traffic,  to  adjust  and  appor- 
tion their  rates  so  as  to  meet  the  necessities  of  commerce,  and  generally 
to  manage  their  important  interests  upon  the  same  principles  which  are 
recognized  as  sound,  and  adopted  in  other  trades  and  pursuits.  Con- 
ceding the  same  terms  of  contract  to  a11  persons  equally,  may  not  the 
carrier  adopt  both  wholesale  and  retail  rates  for  its  transportation  serv- 
ices? In  NichoUonv.  Railway  Co.,  1  Nev.  &  McN.  147,  which  involved 
the  "undue  preference**  clause  of  the  act  of  1854,  Erle,  C.  J.,  said: 

'*I  take  the  free  power  of  making  contracts  to  be  essential  for  making  com- 
mercial profit.  Railway  companies  have  that  power  as  freely  as  any  mer- 
chant, subject  only  (as  to  this  court)  to  the  duty  of  acting  impartially  with- 
out respect  of  persons;  and  this  duty  is  performed  when  the  offer  of  the  con- 
tract is  made  to  all  who  wish  to  adopt  it.  Large  contracts  may  be  beyond 
the  means  of  small  capitalists;  contracts  for  long  distances  may  be  beyond 
the  needs  of  those  whose  traffic  is  conMned  to  a  home  district;  but  the  power 
of  the  railway  company  to  contract  is  not  restricted  by  these  considerations." 

It  will  be  seen  from  an  examination  of  the  English  railway  traffic 
acts  of  1846  and  1864  that  section  90  of  the  former  and  section  2  of 
the  latter  were  substantially  adopted  and  embodied  in  sections  2  and  3 
of  our  act  to  regulate  commerce.  Section  90  of  the  English  act  of  1845 
required  that  "  tolls  were  at  all  times  (to  be)  charged  equally  to  all  per- 
sons and  after  the  same  rate,  whether  per  ton,  per  mile,  or  otherwise, 
in  respect  of  all  passengers  and  of  all  goods  and  carriages  of  the  same 
description  *  *  *  passing  only  over  the  same  portion  of  the  line 
of  railway  under  the  same  circumstances ;  and  no  reduction  or  allow- 
ance in  any  such  tolls  should  be  made,  either  directly  or  indirectly, 
in  favor  of  or  against  any  particular  company  or  person  traveling  upon 
or  using  the  railway."  Section  2  of  the  act  of  1864,  after  requiring 
every  railway  company  subject  to  the  law  to  afford  all  reasonable  facili- 
ties, according  to  their  respective  powers,  for  receiving,  forwarding,  and 
delivering  of  traffic,  provided  that  ^'  no  such  company  shall  make  or 
give  any  undue  or  unreasonable  preference  or  advantage  to  or  in  favor  of 
any  particular  person  or  company,  or  any  particular  description  of  traffic, 
in  any  respect  whatsoever;  nor  shall  any  such  company  subject  any  par- 
ticular person  or  company,  or  any  particular  description  of  traffic,  to 
any  undue  or  unreasonable  prejudice  or  disadvantage  in  any  respect 
whatsoever."  The  English  cases  upon  the  question  of  "un<lue  prefer- 
ence "  which  have  arisen  under  said  sections  will  be  found  to  confirm 
the  construction  we  have  placed  upon  sections  2  and  3  of  the  act,  and  also 
show  the  elements  which  may  properly  be  considered  in  determining 
whether  "undue  preference"  has  been  given  or*' undue  disadvantage" 
has  been  imposed.  The  history  and  bearing  of  the  equality  clause  of 
the  act  of  1845  is  elaborately  discussed  by  Blackburn,  J.,  in  the  case 
of  Railway  Co.  v.  SaUan,  L.  R,  4  H.  L.  238,  38  L.  J.  Exch.  177. 
With  respect  to  the  "undue  preference"  forbidden  by  section  2  of  the 
act  of  1864,  which  was  a  mere  enlargement  of  section  90  of  the  act  of 
1845,  the  English  cases,  stated  generally,  hold  that  a  preference  to  be 
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^^undue**  must  be  a  preference  of  a  person  similarly  circumstanced  and 
bringing  a  similar  profit  to  the  company.  In  HosAer  v.  Railway  Q>.,  1 
Nev.  &  McN.  30,  where  the  passenger  rates  between  certain  stations 
were  complained  of  as  constituting  undue  preference,'  the  lord  president 
said:  "It  [the  act]  provides  for  giving  undue  preference  to  parties  jMiri 
passu  in  the  matter,  but  you  must  bring  them  into  competition  in  order 
to  give  them  an  interest  to  complain."  In  Jozies  v.  BaHway  Cb.,  Id.  45^ 
the  undue  preference  complained  of  was  a  preference  given  to  the  inhab- 
itants of  Harwich  over  those  of  Colchester  in  the  matter  of  season  tick- 
ets, lower  rates  being  conceded  to  the  former  on  longer  distance  than 
was  allowed  to  the  latter;  but  the  court  held  that  the  diflference  did  not 
constitute  a  case  of  "undue  preference"  within  the  act.  In  the  cases  of 
PairUer  v.  Railway  Co,,  2  C.  B,  (N.  S.)  702,  and  Bk  parte  Ilfracamhe 
Public  C.  Cb.,  Wkly.  Notes,  (1868,)  289,  it  was  said  that  r^ard  must 
be  had  to  the  general  conveniences  of  the  public,  rather  than  to  the 
wishes  or  interests  of  individuals,  and  that  it  must  be  clearly  shown 
that  the  course  complained  of  occasioned  some  substantial  injury  or  in- 
convenience to  the  public.  In  case  of  Ransome  v.  Railway  Cb.,  (No.  1,) 
reported  in  1  C.  B.  (N.  S.)  437,  ?6  Law  J.  C.  P.  91,  Cbbbswell,  J., 
in  considering  the  meaning  of  the  expressions  "undue  or  unreasonable 
preference  or  advantage,"  and  "undue  or  unreasonable  prejudice  or  dis- 
advantage," says: 

''Are  these  words  to  be  construed  with  reference  to  the  interests  of  the 
parties  using  the  railway  only?  or  may  the  interests  of  the  railway  owners 
be  taken  in  any  manner  into  consideration?  Ex.  gr*,  if  1,000  .tons  can  be 
carried  for  a  lower  sum  per  ton  per  mile-  than  lOO  tons,  yielding  an  equal 
profit  per  ton  to  the  railway  company,  may  they  so  regulate  the  charges  as  to 
derived  such  equal  profit?  Would  the  lower  rate  charged  for  the  larger  quan- 
tity give  an  undue  preference?  *  *  *  if  that  may  be  done  without  giv- 
ing what  the  statute  calls  an  undue  or  unreasonable  preference,  may  not  the 
company,  in  fixing  rates,  consider  the  whole  profit,  and  not  the  mere  profit 
per  mile,  and,  in  order  to  induce  people  to  carry  more  on  their  lines,  and  longer 
distances,  agree  to  make  a  reduction  in  such  case?  It  is  true  that  the  sender 
of  the  smaller  quantities  for  a  shorter  distance  will  pay  more  per  mile  and 
more  per  ton  in  the  respective  cases,  but  will  that  be  an  undue  or  unreason- 
able prejudice  or  disadvantage?  *  *  *  After  a  good  deal  of  considera- 
tion, we  think  that  the  fair  interests  of  the  railway  ought  to  be  taken  into 
the  account,  and  then  the  question  suggested  assumes  a  very  complicated  and 
difficult  character." 

In  (Made  v.  Railway  Cb.,  1  C.  B.  (N.  S.)  454,  26  Law  J.  G.  P.  129,  it 
was  held  that  a  railway  company  was  justified  in  carrying  goods  for  one 
person  at  a  less  rate  than  that  at  which  they  carried  the  same  descrip- 
tion of  goods  for  another,  if  there  were  circumstances  which  rendered 
the  cost  to  the  company  of  carrying  for  the  former  less  than  the  cost  of 
carrying  for  the  latter.  In  Nicfidson  v.  Railway  Q>.,  5  C.  B.  (N.  8.)  486, 
28  Law  J.  C.  P.  89,  it  was  held  to  be  competent  for  a  railway  company 
to  enter  into  special  agreement,  whereby  advantage  may  be  secured  to 
individuals  in  the  carriage  of  goods,  where  it  appeared  that,  in  entering 
into  such  agreement,  the  company  had  only  the  interests  of  the  propri- 
etors and  the  legitimate  increase  of  the  profits  of  the  railway  in  view, 
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and  the  consideration  given  to  the  company  in  return  for  the  advantage 
afforded  by  them  was  adequate,  and  (he  company  were  willing  to  af- 
ford the  same  facilities  to  all  others  upon  the  same  terms.  In  BdUdyke 
Coal  Co.  V.  North  BrUnA  Ry.  Co,,  2  Nev.  &  McN.  105-110,  it  was 
said  by  the  court  that  ^'a  railway  company  pays  no  more  than  a  due 
regard  to  its  own  interests  if  it  charges  for  its  services  in  proportion 
to  their  necessary  cost,  and  has  only  such  variation  in  its  rates  as  there 
is  in  the  circumstances  of  its  customers."  In  Baxefodnle  v.  Bailway  Co., 
(Reading  case,)  6  C.  B.  (N.  S.)  336,  28  Law  J.  C.  P.  81,  Cockburn, 
0.  J.,  after  stating  that  if  it  were  made  to  appear  that  the  disproportion 
(in  rates)  was  not  justified  by  the  circumstances  of  the  traffic,  the  court 
would  interfere,  proceeds  as  follows: 

•  "So,  again,  if  an  arrangement  were  made  by  a  railway  company  whereby 
persons  bringing  a  larger  amount  of  tratflc  to  the  railway  should  have  their 
goods  carried  on  more  favorable  terms  than  those  bringing  a  less  quantity^ 
Although  the  court  might  uphold  such  an  arrangement  as  an  ordinary  inci- 
dent of  commercial  economy,  provided  the  same  advantages  were  extended 
to  all  peraons  under  the  like  circumstances,  yet  it  would  assuredly  insist  on 
the  latter  condition." 

And,  while  recognizing  the  duty  on  the  part  of  the  court  to  redress 
any  injustice  or  inequality  prohibited  by  the  law,  he  makes  the  further 
pertinent  observation: 

"At  the  same  time  we  must  carefully  avoid  interfering,  except  where  ab- 
solutely necessary  for  the  above  purpose,  with  the  ordinary  right  (subject  to 
the  above-named  qualiflcations)  which  a  railway  company,  in  common  with 
every  other  company  or  individual,  possesses,  of  regulating  and  managing 
Its  own  affairs,  either  with  regard  to  charges  or  accommodation  as  to  the 
agreements  and  bargains  it  may  make  in  its  particular  business.** 

As  regards  the  ''undue  preference"  branch  of  the  English  acts,  'Hbe 
effect  of  the  decisions  seems  to  be  that  %  company  is  bound  to  give  the 
same  treatment  to  all  persons  equally  under  the  same  circumstances;  but 
that  there  is  nothing  to  prevent  a  company,  if  acting  with  a  view  to  its 
own  profit,  from  imposing  such  condition  as  may  incidentally  have  the 
effect  of  favoring  one  class  of  traders,  or  one  town  or  one  portion  of  their 
traffic,  provided  the  conditions  are  the  same  to  all  persons,  and  are  such 
as  lead  to  the  conclusion  that  they  are  really  imposed  for  the  benefit  of 
the  railway  company."  Report  of  Amalgamation  Committee  of  1872,  p. 
13.  Our  act  to  regulate  commerce  having  adopted  substantially  sec- 
tions 2  and  90  of  the  English  railway  traffic  acts  of  1864  and  1845,  the 
settled  construction  which  the  English  courts  had  given  to  their  terms 
and  provisions  must  be  received  as  incorporated  into  our  statute.  Mc- 
Donald v.  Hdvey,  110  U.  8.  619,  4  Sup.  Ct.  Rep.  142.  The  English 
cases  referred  to  above,  and  others  that  might  be  cited,  establish  the 
rule  that,  in  passing  upon  the  question  of  undue  or  unreasonable  prefer- 
ence or  disadvantage,  it  is  not  only  legitimate,  but  proper,  to  take  into 
consideration,  besides  the  mere  differences  in  charges,  various  elements, 
fiuch  as  the  convenience  of  the  public,  the  fair  interest  of  the  carrier,  the 
relative  quantities  or  volume  of  the  traffic  involved,  the  relative  cost  of 
the  services  and  profit  to  the  company,  and  the  situation  and  circum- 
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stances  of  the  respective  customers  with  reference  to  each  other,  as  com- 
petitive or  otherwise.  The  English  decisions  cited,  and  the  case  of 
Denaby  Main  Colliery  Co.  v.  Manchester^  etc,^  Railway  Co.,  L.  R,  11  App, 
Cas.  97,  55  Law  J.  Q.  B.  181 ,  further  establish  that  the  burden  of  prov- 
ing the  undue  preference  or  the  undue  prejudice  rests  upon  the  com- 
plaining party.  In  the  latter  case,  the  Earl  of  Selborne,  after  referring  to 
the  objection  that  it  was  not  shown  by  the  carrier  that  the  reduced  rates 
corresponded  with  the  reduced  cost  to  the  company,  said: 

"I  do  not  find  in  the  act  that,  when  there  is  a  real  difference  of  circum- 
stances,  and  nothing  to  show  any  want  of  good  faith,  the  burden  of  justify* 
ing  the  exact  difference  of  cliarge,  (or,  what  is  the  same  thing,  the  deduction 
or  allowance,)  by  showing  a  numerical  or  '  necessary  relation  '  between  it  and 
the  actual  saving,  is  cast  upon  the  company." 

Section  27  of  the  act  of  August  10,  1888,  (51  &  52  Vict.  c.  25,)  for 
the  better  regulation  of  railway  and  canal  traffic,  changed  this  rule  by 
providing  that,  where  inequalities  in  rates  exist,  "the  burden  of  proving 
that  such  lower  charge  or  differences  in  treatment  does  not  amount  to  an 
undue  preference  shall  lie  on  the  railway  company."  As  no  such  pro- 
vision is  found  in  our  act,  the  burden  of  showing  that  the  difference  in 
defendant's  "party"  and  single  passenger  rates  constitutes  undue  prefer- 
ence in  favor  of  the  former,  or  undue  prejudice  or  disadvantage  against 
the  latter,  devolves  upon  the  complainant,  and  must  be  established  as 
the  reasonable  and  legitimate  result  of  the  various  elements  on  consider- 
ations above  mentioned.  There  is  no  pretense-or  suggestion  that  there 
is  any  want  of  good  faith  in  defendant's  action,  or  that  the  difference  in 
rates  complained  of  was  made  or  is  continued  with  a  view  to  any  actual 
disadvantage  of  the  single  passengers,  or  to  subject  the  public  to  any  in- 
jury or  inconvenience. 

Subjecting  defendant's  rates /or  single  passengers  and  for  parties  of  ten 
or  more  traveling  together  on  a  single  ticket  lo  the  test  of  the  various 
considerations  indicated  above  by  the  English  decisions  as  elements  in 
the  question,  does  it  clearly  appear  that  such  rates  are  so  adjusted  as  to 
give  an  undue  or  unreasonable  preference  to  one  or  impose  an  undue 
or  unreasonable  preference  or  disadvantage  upon  the  other  class?  We 
think  not.  In  view  of  the  established  facts  that  it  is  not  claimed  or 
shown  that  the  single  passenger  rates  are  unjust  and  unreasonable,  that 
the  "party  rates"  are  just  and  reasonable,  that  there  is  no  competition 
or  competitive  relation  between  the  two  classes,  that  the  "party  rates," 
open  to  all  who  choose  to  avail  themselves  of  the  same,  are  a  conven- 
ience and  benefit  to  a  considerable  portion  of  the  traveling  public,  that 
the  interests  of  the  carrier  are  reasonably  promoted  by  their  use,  that 
the  cost  of  service  is  relatively  or  proportionately  le  s  for  the  party  of 
ten  or  more  than  for  the  single  passenger,  and  tha  the  difference  in 
charges  does  not  appear  to  be  improperly  adjusted  '  ^ith  reference  to  or 
unjustified  by  the  actual  saving  or  profit  to  the  com  3any,  it  cannot  be 


properly  said  that  the  traffic  is  of  like  kind,    and 
identical,  or  "under  substantially  the  same  circum 
tions."    The  decisions  of  the  state  courts  on  the  su 
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crimination,  and  the  considerations  that  may  be  propt^rly  looked  to  in 
passing  upon  the  question,  are,  we  think,  in  harmony  with  the  view  above 
expressed,  and  with  the  conclusions  reached.  See  Ragan  v.  Aiken,  9 
Lea,  609;  Scofield  v.  Railroad  Co.,  43  Ohio  St.  571,  3  N.  E.  Rep.  907; 
Johnson  v.  Railroad  Co.,  16  Fia.  623;  McDuffee  v.  Railroad  Co.,  52  N.  H. 
430;  KUlmer  v.  Railroad  Co.,  100  N.  Y.  395,  3  N.  E.  Rep.  293;  Shipper 
V.  Railroad  Co.,  47  Pa.  St.  338;  Christie  v.  Railroad  Co.,  94  Mo.  453,  7 
S.  W.  Rep.  567;  Bayles  v.  Railroad  Co.,  (Colo.)  22  Pac.  Rep.  341;  and 
Root  V.  Railroad  Co.,  (N.  Y.)  21  N.  E.  Rep.  403. 

We  think  there  is  no  force  in  the  suggestion  that  "party-rate"  tickets, 
as  used  by  defendant,  are  more  liable  to  abuse  than  ordinary  or  r^ular 
single  passenger  tickets.  In  the  present  case  it  is  clearly  shown  by  the 
evidence  of  railroad  superintendents  and  experts,  familiar  with  the  sub- 
ject, that  such  "party-rate"  tickets  are  less  liable  to  abuse  than  ordinary 
single  tickets.  It  is  manifest  from  a  moment's  reflection  that  the  fewer 
the  tickets  on  which  the  carrier's  transportation  services  are  arranged  and 
conducted  the  better  it  can  protect  itself  and  the  public  against  specu- 
lators and  ticket  brokers.  It  is  also  manifest  that  the  larger  the  number 
of  passengers  embraced  in  a  single  ticket  the  greater  will  be  the  difficulty 
of  "scalpers"  or  ticket  brokers  dealing  therein.  But,  if  the  single 
tickets  for  parties  of  ten  or  more  traveling  together  were  liable  to  the 
abuses  suggested,  that  fact  would  hardly  control  the  proper  construction 
of  the  law,  nor  tend  to  establish  that  their  issuance  at  reduced  rates  con- 
stituted undue  preference  or  advantage  on  the  one  hand,  or  undue  or 
unreasonable  prejudice  or  disadvantage  pn  the  other.  Our  conclusion 
upon  the  whole  case  is  that  "party-rate"  tickets,  a*  used  by  defendant, 
are  not  in  contravention  of  sections  2  and  3  of  the  act  to  regulate  com- 
merce, and  that  the  order  of  the  commission  requiring  and  enjoining  the 
defendant  to  cease  and  discontinue  the  use  of  said  tickets  is  not  lawful, 
and  should  not  be  enforced  by  this  court.  It  follows  that  the  complain- 
ant's bill  should  be  dismissed,  with  costs  to  be  taxed.  It  is  accordingly 
so  ordered  and  adjudged. 

Sage,  J.,  (concurring.)  The  bill  is  filed  to  enforce  the  opinion  and 
order  of  the  interstate  commerce  commission  against  the  respondent, 
upon  the  complaint  of  the  Pittsburgh,  Cincinnati  &  St.  Louis  Railway 
Company,  that  the  respondent  had  put  into  effect  and  had  in  operation 
so  called  "party  rates,"  whereby  parties  of  ten  or  more  persons  traveling 
together  on  one  ticket  were  transported  over  its  lines  of  road  at  two 
cents  per  mile  per  capita,  the  regular  rate  for  a  single  person  being  about 
three  cents  per  mile.  The  complaint  was,  further,  that  the  respondent 
was  in  the  habit  of  selling  round-trip  excursion  tickets  over  its  lines  with- 
out publicly  posting  the  rates  therefor,  which  were  less  than  rates  for 
ordinary  tickets.  The  respondent  admitted  the  facts  as  alleged,  but  de- 
nied that  they  were  in  conflict  with  the  law. 

The  bill  contains,  in  substance,  the  averments  of  the  complaint,  with 
the  further  averment  that  the  respondent,  in  disregard  of  comphiinant's 
order,  and  in  violation  of  the  act  to  regulate  commerce,  persists  in  doing 
each  of  the  acts  complained  of,  wherefore  an  injunction  is  prayed  to 
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restrain  the  respondent  from  farther  continuing  said  disr^ard,  under  ft 
penalty  of  $600  for  every  day  after  a  day  to  be  named  in  the  decree  of  thi» 
court. 

The  respondent  admits  the  averment  of  fact  in  the  billrelating  to  the- 
sale  and  use  of  party-rate  tickets,  and  justifies  as  in  its  answer  to  the  com- 
plaint aforesaid,  but  denies  that  since  the  order  made  thereon  it  has 
failed  or  refused  to  post  its  rates  for  excursion  tickets.  No  testimony 
was  taken  in  support  of  the  averments  of  the  bill  denied  by  the  answer,, 
and  at  the  hearing  this  part  of  the  complainant's  cause  was  abandoned,, 
leaving  as  the  only  questions  to  be  decided  those  relating  to  the  sale  of 
party-rate  tickets,  as  conducted  by  the  respondent. 

The  facts  are  not  in  dispute.  A  single  ticket  is  issued  to  a  party 
of  ten  or  more  at  the  fixed  rate  of  two  cents  per  mile  per  capita ,  which 
is  a  redaction  of  about  thirty-three  and  one-third  per  centum  from 
the  regular  fare  for  a  single  person.  This  rate  is  scheduled,  and 
posted,  and  open  to  the  public  at  large.  A  question  was  made  whether 
these  tickets  were  known  and  recognized  in  railroad  circles  before  and 
at  the  date  of  the  passage  of  the  act  as  "commutation  tickets."  The 
evidence  of  railroad  men  of  experience  and  prominence  was  taken  upon 
this  point.  It  clearly  establishes  the  negative  of  the  proposition.  Some 
of  the  witnesses  went  further,  and  undertook  to  settle,  by  their  tes- 
timony, whether  party-rate  tickets  are  commutation  tickets;  but  that  is 
a  question  of  construction,  to  be  determined  by  the  court,  and  not  by 
witnesses.  Whether  they  were,  at  and  before  the  passage  of  the  act, 
generally  known  and  recognized  by  those  engaged  in  railroad  business  as 
"commutation  tickets,"  and  how  those  words  were  then  understood  and 
used  by  railroad  men,  is  competent,  for  the  reason  that  the  presumption 
is  that,  congress  employed  terms  used  in  that  business  in  the  sense  in 
which  they  were  so  used.  Construing  the  testimony  according  to  this 
rule,  my  conclusion  is  that  party-rate  tickets  are  not  included  in  the  let- 
ter of  the  provision  in  favor  of  commutation  tickets  in  the  twenty-second 
section  of  the  act.  Their  use  was  confined  chiefly  to  traveling  theatrical 
troupes.  They  were  not  on  sale  to  the  public.  Although  kept  at  the 
larger  stations,  they  could  not  usually  be  obtained  without  an  order  from 
the  general  office,  or  from  some  authorized  sub-office  of  the  passenger 
department.  They  were  not  regarded  as,  nor  understood  to  be,  commu- 
tation tickets,  nor  are  they  such  within  the  meaning  of  the  word  "com- 
mutation," which,  as  applied  to  railroad  tickets,  is  defined  by  Webster 
to  be  "the  purchase  of  a  right  to  go  upon  a  certain  route  during  a  specified 
period  for  a  less  amount  than  would  be  paid  in  the  aggregate  for  sepa- 
rate trips."  The  Century  Dictionary  gives  the  following  definition:  "A 
ticket  issued  at  a  reduced  rate  by  a  carrier  of  passengers,  entitling  the 
holder  to  be  carried  over  a  given  route  a  limited  number  of  times,  or  an 
unlimited  number  during  a  certain  period." 

There  is  a  general  sense  in  which  the  party-rate  ticket  may  be  said  to  be  a 
commutation  ticket,  although  no  more  so  than  a  mileage  ticket  or  an  excur- 
sion ticket.  But  the  twenty-second  section  recognizes  mileage,  excursion, 
and  commutation  tickets  each  as  distinct  from  the  others,  using  the  desig- 
nations in  their  technical  sense.    The  difference  between  commutation  and 
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-party-rate  tickets  is  that  commutation  tickets  are  issued  to  induce  people 
to  travel  more  frequently,  and  party^rate  tickets  are  issued  to  induce  more 
people  to  travel.  There  is,  however,  no  difference  in  principle  between 
them,  the  object  in  both  cases  being  to  increase  travel  without  unjust 
discrimination,  and  to  secure  patronage  that  would  not  otherwise  be 
secured.  The  party-rate  ticket  Is  more  like  the  excursion  ticket,  the 
4ipparent  difference  being  that  the  excursion  ticket  is  to  return  to  the  start- 
ing point;  but,  as  the  return  is  frequently  over  another  line,  so  that  the 
excursionist  is  not  carried  both  ways  over  any  portion  of  the  entire  route, 
the  difference  is  not  material.  For  the  purposes  of  this  opinion,  how- 
•ever,  the  party-rate  ticket  will  be  r^arded  as  separate  and  distinct  from 
mileage,  excursion,  and  commutation  tickets. 

It  is  claimed  that  section  22  makes  certain  exceptions  from  the  opera- 
tion of  the  act,  specifying  mileage,  excursion,  and  commutation  passenger 
tickets,  and  that,  as  party-rate  tickets  are  not  mentioned,  and  cannot  be 
classed  as  commutation  tickets,  the  inference,  under  a  well-known  rule 
of  construction,  is  that  congress  intended  to  exclude  them.  Let  us  look 
into  this  matter.  The  first  section  of  the  act  contains  the  general  pro- 
vision upon  which  the  entire  act  is  founded.  It  requires  that  all  charges 
for  the  transportation  of  persons  or  property  shall  be  reasonable  and  just, 
^nd  prohibits  every  unjust  and  unreasonable  charge.  The  provisions  of 
the  second,  third,  fourth,  and  fifth  sections  are  specific,  in  the  nature  of 
Hiefiniiions,  and  in  aid  of  the  provisions  of  the  first  section.  In  this  case 
we  have  to  deal  particularly  with  the  provisions  of  the  second  and  third 
sections,  which  prohibit  unjust  discriminations,,  and  undue  and  unrea- 
sonable preferences.  The  second  section  makes  it  unlawful,  by  any  spe- 
-cial  rate  or  other  device,  to  demand,  collect,  or  receive  from  any  person 
or  persons  a  greater  or  less  compensation  for  any  service  rendered  in  the 
transportation  of  persons  or  property  than  is  charged,  demanded,  col- 
lected, or  received  from  any  other  person  or  persons  for  a  like  contempo- 
raneous service,  in  the  transportation  of  a  like  kind  of  traflSc,  under  sub- 
stantially similar  circumstances  and  conditions.  The  third  section  for- 
bids any  undue  or  unreasonable  preference,  in  any  respect  whatsoever, 
to  any  particular  person,  company,  firm,  corporation,  or  locality,  or  any 
particular  description  of  traffic;  and  to  the  same  extent  it  forbids  any 
tnldue  or  unreasona^ble  prejudice  or  disadvantage.  Now,  it  is  to  be  ob- 
served at  the  outset  that  the  act  does  not  provide  that  there  shall  be  no 
<liscrimination .  The  prohibition  is  against  unjust  discrimination ,  undue 
and  unreasonable  preference  or  advantage,  and  undue  or  unreasonable 
prejudice  or  disadvantage.  Apparently  recognizing,  as  the  law  has  rec- 
ognized, that  discrimination,  within  just  limits,  is  essential  to  the  suc- 
cessful conduct  of  the  business  of  the  common  carrier,  as  it  is  tq  the  suc- 
cessful conduct  of  every  other  business,  but,  beyond  those  limits,  de- 
structive, congress  attempted  nothing  more  than  to  fix  and  enforce  the 
limit;  and  this  consideration  furnishes  the  key  to  the  proper  construc- 
tion of  the  act. 

Now,  let  us  turn  to  section  22.  It  is  referred  to  as  specifying 
exceptions  to  the  operation  of  the  act.      But  are  they  exceptions? 
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Did  congress  intend  to  soy  that  certain  unjust  discriminationB,  and 
undue  and  unreasonable  preferences  and  advantages, —  that  is  to  say, 
those  mentioned  in  the  twenty-second  section, — should  be  excepted? 
What  are«they?  Here  is  one  of  the  first:  "The  free  carriage  of  desti- 
tute and  homeless  persons  transported  by  charitable  societies.'*  Would 
that  be  an  unjust  discrimination,  but  for  the  "exception"  in  its  favor? 
Unjust  to  whom?  Would  it  be  less  unjust  to  leave  it  to  the  other  pas- 
sengers to  take  up  a  collection  and  pay  their  fare,  or  submit  to  see  them 
put  off  the  train?  "Nothing  in  this  act  shall  be  construed  to  prohibit 
any  common  carrier  from  giving  reduced  rates  to  ministers  of  religion, 
or  to  municipal  governments  for  the  transportation  of  indigent  persons, 
or  to  inmates  of  the  national  or  state  homes  for  disabled  volunteer  sol- 
diers, or  of  soldiers'  and  sailors'  orphans'  homes."  Are  these  unjust  dis- 
criminations, or  undue  or  unreasonable  preferences  or  advantages,  and 
was  the  twenty-second  section  necessary  to  legalize  them?  These  pro- 
visions seem  to  be  rather  by  way  of  recognition  that  the  free  carriage  and 
reductions  referred  to  are  returns,  slight  and  inadequate  indeed,  but 
proper  to  be  made  by  railroad  companies,  for  the  great  franchises  be- 
stowed upon  them  without  money  and  without  price.  Again:  "Noth- 
ing in  this  act  shall  be  construed  to  prevent  railroads  from  giving  free 
carriage  to  their  own  officers  and  employes."  Can  it  be  possible  that 
without  this  provision  it  would  be  necessary  for  the  president  and  direct- 
ors of  the  company  to  provide  themselves  with  tickets  before  starting  out 
on  a  tour  of  inspection  of  the  road,  and  that  every  conductor  and  loco- 
motive engineer  and  fireman  would  have  to  pay  full  fare  for  every  trip? 
Yet  this  follows  logically  if  the  twenty-second  sectio,n  is  a  section  of  ex- 
ceptions. The  analysis  might  be  applied  with  like  results  to  every  spec- 
ification contained  in  the  section,  but  these  will  suffice.  The  language 
is  "that  nothing  in  this  act  shall  prevent,"  and  "nothing  in  this  act  shall 
be  construed  to  prohibit," — expressions  evidently  used  interchangeably. 
The  word  "exception"  is  not  to  be  found  in  the  section,  but  there  is  the 
significant  provision  that  "nothing  in  this  act  contained  shall  in  any  way 
abridge  or  alter  the  remedies  now  existing  at  common  law  or  b}'  statute, 
but  the  provisions  of  this  act  are  in  addition  to  such  remedies,"  indicat- 
ing that  the  act  was  understood  by  congress  to  be  declaratory,  and  for 
the  prevention  of  abuses  and  evasions  of  the  unwritten  law,  which  vAs 
adopted  and  incorporated  into  the  statute  that  its  construction  and  oper- 
ation might  be  uniform  throughout  the  land,  and  that  it  might  be  en- 
forced by  sanctions  of  federal  legislation.  Mileage,  excursion,  and  com- 
mutation tickets  are  mentioned  in  the  section.  All  these  were  universally 
regarded  as  just  and  necessary  discriminations,  but,  mileage  tickets  espe- 
cially, subject  to  abuse.  No  significance  ought  to  be  attached  to  the 
fact  that  party-rate  tickets  are  not  mentioned,  for,  as  is  above  shown, 
they  were  not  in  general  use,  but  were  limited  almost  exclusively  to  trav- 
eling theatrical  troupes. 

The  true  construction  of  the  section  appears  to  be  that  it  specifies 
certain  discriminations,  not  regarded  by  congress  as  within  the  let- 
ter or  the  spirit  of   the  act,  and  therefore  it  provides  that   the  act 
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shall  not  be  construed  to  prevent  them;  and  the  instances  given 
are  illustrative,  rather  than  exhaustive.  It  is  a  section  furnishing  an 
express  rule  of  construction.  It  follows  that  the  maxim  expresaio  urdus 
ea  exchisio^  aUerius  does  not  apply,  but  that  the  true  rule  is  to  look  to  the 
section  as  a  guide  to  the  proper  interpretation  of  the  prohibitory  clauses 
of  the  preceding  sections,  and  exclude  from  their  operation  every  dis- 
crimination which  is  within  the  principle  of  the  particular  cases  men- 
tioned in  the  twenty-second  section.  It  is  all  wrong  to  cite  it  as  author- 
ity for  precisely  such  misconceptions  and  misconstructions  as  it  was  in- 
tended to  prevent.  Any  construction  which  makes  the  statute  a  mere 
enactment  of  arbitrary  rules,  to  be  so  administered  as  to  force  a  rigid 
inflexible  equality,  iain  conflict  with  the  objects  which  its  framers  had 
in  mind,  and  a  constant  obstacle  to  the  further  development  of  a  vast 
system  of  transportation,  in  which  hew  situations  and  conditions,  con- 
tinually occurring,  and  requiring  new  adaptations  and  regulations,  can 
be  moulded  into  harmony  with  the  provisions  of  the  act  only  by  r^ard- 
ing  it  as  declaratory  of  principles  founded  upon  wisdom  and  experience, 
and  to  be  made  beneficial  and  effective'  by  being  so  expounded  as  to  ap- 
ply those  principles  to  every  new  case  that  may 'arise. 

This  case,  then,  depends  upon  the  question  whether  party-rate  tick- 
ets, as  issued  by  the  respondent,  are,  upon  a  proper  construction,  pro- 
hibited by  the  preceding  sections.  It  is  claimed  that  they  are  obnoxious 
to  the  first  section,  because  they  are  not  just  and  reasonable.  While  it 
is  admitted  that,  if  their  issue  be  confined  to  parties  of  ten  or  more,  the 
injustice  would  not  be  so  apparent,  it  is  urged  that  it  would  be  left  to 
the  carrier  to  determine  what  number  should  make  a  "party,"  and  that 
under  the  law,  so  construed,  a  reduced  rate  cGuld  be  accorded  to  a  party 
of  two,  as  it  is  said  was  done  before  the  act.  The  testimony  on  this 
point  is  that  almost  without  exception  ten  was  the  smallest  number  of 
persons  to  whom  they  were  issued.  At  one  time,  upon  the  Union  Pa- 
cific Railroad,  from  the  Missouri  river  to.  Colorado,  they  were  issued  to 
parties  of  two.  It  is  explained,  however,  by  the  witnea*?  who  testifies 
to  this  fact,  that  the  concession  was  made  for  the  benefit  of  variety  people 
who  traveled  in  pairs,  but  that  the  rate  was  more  than  three  cents  per 
mile.  The  one  other  exception  testified  to  was  made  by  the  Wabash 
Railroad  Company,  which  gave  a  reduced  rate  to  four  theatrical  persons 
traveling  as  a  party;  but  this  reduction  was  granted  to  theatrical  persons 
only.  It  appears  in  evidence,  also,  that  before  the  law  there  were  volun- 
tary traffic  associations,  to  which  the  leading  railroad  companies  were 
parties,  organized  to  prevent  cutting  of  rates  and  undue  competition. 
Party-rate  tickets  were  then  in  vogue,  and  if,  under  those  circumstances, 
the  only  departures  from  the  rule  of  ten  were  those  cited  above,  there 
Would  seem  to  be  little  ground  for  the  apprehension  expressed  on  behalf 
of  the  complainant  that  to  permit  the  continued  sale  and  use  of  these 
tickets  would  open  the  door  to  all  the  evils  which  formerly  existed.  But 
suppose,  for  the  sake  of  the  argument,  that  the  apprehension  be  well 
founded,  the  answer  is  twofold:  (1)  It  cannot  be  doubted  that  whenever 
the  sale  of  party-rate  tickets  is  by  any  means  made  a  mere  pretext  for 
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evading  the  law, — as,  to  take  the  illustration  put,  when  a  ticket  is  is- 
sued to  two  at  a  reduced  price,  merely  to  cut  rates, — the  courts  will  so 
treat  it,  and  apply  the  remedy.  The  suggestion  that  if  railroad  compa- 
nies have  the  right  to  issue  party-rate  tickets  to  companies  of  ten  or  more 
persons,  they  may  issue  them  to  two,  is  like  the  old  objection  to  the 
right  of  transit  with  slaves, — that  if  the  master  could  hold  his  slave  on 
free  soil  for  an  hour,  he  could  for  a  day,  or  a  year,  and  therefore  for 
life, — which,  although  it  puzzled  many  for  a  time,  needed  but  a  touch  of 
common  sense  to  explode  it.  (2)  Nothing  in  the  future  of  legislation  is 
more  certain  than  that  whenever  that  abuse  becomes  prevalent  the  leg- 
islatures of  the  states  will  promptly  reduce  the  individual  rate  to  the 
same  figure.  The  history  of  railroad  passenger  travel  for  the  last  forty 
years  illustrates  the  constant  tendency  of  special  fates,  including  mileage, 
excursion,  and  commutation  tickets,  to  reduce  regular  individual  rates  up- 
on the  one  hand,  especially  for  long  distances,  and,  upon  the  other  hand, 
to  increase  facilities  and  accommodations,  thus  rendering  the  service 
cheaper  and  better  for  the  general  public. 

The  next  objection  is  that  party-rate  tickets  are  obnoxious  to  the  sec- 
ond section  of  the  act,  because  they  furnish  to  one  class  of  passengers 
transportation  for  lower  compensation  than  is  charged  to  others  for  like 
and  contemporaneous  service,  under  substantially  the  same  circumstances 
and  conditions;  and  to  the  third  section,  because  they  give  to  one  class 
of  passengers  an  undue  and  unreasonable  preference  and  advantage. 

If  this  objection  be  true  in  statement, — that  is,  if  those  traveling  under 
party-rate  tickets  are  charged  less  than  individuals  for  like  and  con- 
temporaneous service,  under  substantially  the  same  circumstances  and 
conditions, — ^it  is  conclusive,  and  the  issuance  of  the  tickets  must  be  ad- 
judged unlawful.  But  how  do  they  compare  with  mileage  tickets,  which, 
by  the  twenty-second  section,  are  declared  to  be  in  harmony  with  the 
act?  The  rate  for  each  is  two  cents  per  mile.  The  coupons  of  mileage 
tickets  are  for  two  miles  each,  but  they  are  sold  in  blocks  of  five  hun- 
dred, or  for  one  thousand  miles.  The  holder  can  use  them*  at  pleasure,, 
for  long  or  short  rides.  He  may  ride  for  any  distance  within  the  limit 
of  his  ticket,  in  the  same  car,  and  occupy  the  same  seat,  with  a  pas- 
senger who  is  charged  three  cents  per  mile  for  his  ticket.  The  holder  of 
the  mileage  ticket  is  a  wholesale  purchaser;  the  other  buys  at  retail.  The 
difference  is  recognized  in  every  kind  of  business,  and  no  intelligent, 
fair-minded  person  thinks  of  complaining  of  it.  The  mileage  ticket,  sa 
the  testimony  declares,  is  especially  liable  to  abuse,  and  to  be  used  by 
brokers  for  speculative  purposes.     The  party-rate  ticket,  if  not,  as  some 


witnesses  testify,  altogether  unavailable  for  either  pi 

than  any  other  ticket,  and  reduces   the  opportunity 

minimum.     It,  too,  is  a  wholesale  ticket.     It  is  open 

at  the  one  fixed  price.     It  has  one  peculiarly  distingui 

is  almost  proof  against  fraud  upon  the  company  whic  i  issues  it.     The 

purchaser  having  a  party  of  less  than  the  number  na  ned  in  his  ticket 

may,  unless  restricted  by  the  terms   of  his  ticket,  f  11   up   his   party 

from  the  outside.     That  he  would  have  a  right  to  c  J,  provided  they 
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all  travel  together,  on  the  same  train,  as  a  party,  and  under  the  one 
ticket,  for  but  one  ticket  is  issued,  and  whoever  of  the  party  misses 
the  train  must  buy  an  individual  ticket  at  full  rates,  or  lose  the  trip. 
Suppose  a  car-load  of  sixty  persons  be  made  up  of  passengers  trav- 
eling on  party-rate  tickets,  how  much  of  the  receipts  from  the  sale 
of  those  tickets  will  fail  to  reach  the  treasury  of  the  company?  Not 
one  dollar.  Suppose  the  next  car  in  the  same  train  contains  sixty  pas- 
sengers traveling  on  individual  tickets,  or  cash  fares.  What  would  be 
the  comparative  percentage  of  opportunity  in  the  two  cases  for  peculation 
at  the  expense  of  the  railroad  company  ?  If  a  perfect  safeguard  against 
such  peculations  could  be  provided  all  over  the  country,  to  what  extent 
would  it  tend  to  reduce  railway  passenger  fares,  and  to  benefit  railway 
shareholders?  Again,  the  testimony  establishes  that  party-rate  tickets 
secure  patronage  that  yields  large  revenues  to  the  respondent,  and  that 
the  withdrawal  of  those  tickets  would  almost  entirely  destroy  that  patron- 
age; for  it  appears  that  the  rate  is  as  high  as  can  be  made  without  putting 
it  beyond  the  reach  of  thgse  who  are  the  main  purchasers.  Are  all  these 
considerations  to  be  left  out  of  the  account  in  determining  whether  there 
has  been  "like  and  contemporaneous  service"  "under  substantially  similar 
circumstances  aud  conditions?"  Does  it  depend  solely  upon  whether 
party-rate  passengers  and  those  holding  single  tickets  occupy  the  same 
cars,  have  the  same  accommodations,  and  are  traveling  from  the  same 
point  to  the  same  destination?  Is  that  the  full  meaning  of  "similar  cir- 
cumstances and  conditions?"  The  answer — which  the  question  itself 
seems  to  suggest — is  that  the  phrase  has  a  much  larger  and  more  com- 
prehensive meaning,  else  congress  could  not  consistently  have  recognized 
mileage  or  excursion  or  commutation  tickets,  for  all  these  trespass  upon 
the  narrow  ground  on  which  the  contrary  view  rests.  To  give  the  act 
its  proper  interpretation,  the  phrase  must  be  held  to  include  circum- 
stances and  conditions  affecting  the  business  interests  of  the  carrier  and 
of  its  patrons;  or,  in  other  words,  circumstances  and  conditions  of  a  com- 
mercial character,  which,  while  they  they  should  not  exclude  or  over- 
ride the  consideration  of  what  is  just  and  reasonably  advantageous  to 
those  not  so  situated  as  to  be  able  to  avail  themselves  of  reductions  of- 
fered to  the  general  public,  should  be  so  recognized  as  not  to  be  preju- 
dicial or  unjust  to  any,  and  yet,  upon  the  whole,  to  promote  the  inter- 
est of  all  concerned  in  the  beneficial  operation  of  the  act.  Aside  from 
the  consideration  that  these  tickets  are  in  principle  in  no  wise  different 
from  mileage,  excursion,  and  commutation  tickets,  which  is  decisive, 
the  fact  that  they  are  on  sale  to  all,  without  discrimination,  and  without 
advancing  rates  for  single  tickets,  and  the  considerations  above  mentioned 
in  favor  of  those  who  are  upon  the  road  continually,  and  whose  busi- 
ness is  upheld  by  bringing  the  cost  of  necessary  travel  within  their 
reach,  and  those  in  favor  of  the  carrier,  including  many  not  mentioned 
above,  are  ample  for  the  vindication  of  the  respondent  against  the  charge 
that  it  is  guilty  of  unjust  discrimination,  and  undue  or  unreasonable 
preference,  and  therefore  of  violation  of  the  provisions  of  the  second  and 
third  sections  of  the  act. 
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The.  further  objection  is  made  that  the  sale  of  party-rate  tickets  is  ob- 
noxious to  the  fourth  section,  because  it  permits  the  carrier  to  chaige 
and  receive  a  greater  compensation  for  the  transportation,  under  sub- 
stantially similar  circumstances  and  conditions,  of  passengers  holding 
single  tickets  for  a  shorter  distance,  than  for  the  transportation  of  others 
holding  a  party-rate  ticket  for  a  longer  distance;  but  this  objection  is  fully 
met  by  the  answers  to  the  objections  relating  to  the  second  and  third 
sections.     The  bill  should  be  dismissed  at  the  costs  of  the  complainant 


In  re  Vrro  Rcllo.* 
iCircuU  CowrUS.D.  New  York,    m^  29,  ISW.) 

L  Hah  CAB  Corfub— Rbvibw  of  Facts.    . 

This  court,  on  habeas  corpus  proceedings,  is  not  authorized  to  take  evtdenoe 
as  to  facis,  which  another  tribunal,  of  a  qumd  judicial  character,  la  oonatituted 
bj  law  for  the  purpose  of  inquiring  into  and  determining. 

9.  Same—Contract  Labor  Law— Act  Pbb.  28, 1887— Statb  Otticbrs. 

Where  immiRfrants  have  been  prevented  from  entering  the  country  on  the  ground 
that  thej  have  come  contrary  to  the  proTisions  of  the  contract  labor  law,  the 
finding  as  to  the  facts  by  the  superintendent  of  immigration,  when  confirmed  by  the 
collector,  acting  pursuant  to  the  regulations  of  the  secretary  of  the  treasury,  is  a 
finding  of  a  tribunal  dulv  constituted  by  law,  and  is  not  subject  to  review  by  this 
court.  Under  the  act  of  February  28, 1887,  the  secretary  of  the  treasury  has  the 
right  to  appoint  a  superintendent  of  Immigration,  In  lieu  of  atate  ofllcera. 

At  Law.     On  petition  for  Iiabeas  corpu$. 

L.  UUOf  for  petitioners. 

Danid  &  Connelly  Asst.  U.  S.  Atty.,  in  opposition. 

Brown,  J.  The  petitioners,  immigrants  from  Italy,  having  been  for- 
bidden to  land,  on  the  ground  that  they  came  here  on  contracts  for  labor 
prohibited  by  the  statutes  of  1885  and  1887,  seek  a  release  upon  kabeaa 
corpus^  on  the  grounds — Jf^rsty  that  there  has  been  no  investigation  of 
their  case  by  any  competent  legal  tribunal;  and,  second,  that  the  state- 
ments in  their  affidavits,  upon  which  the  refusal  to  permit  them  to  land 
was  based,  were  incorrectly  understood  or  incorrectly  translated,  and 
that  they  -did  not  come  here  under  any  contract  of  labor.  It  has  been 
repeatedly  held  in  immigration  cases  that,  under  the  statutes  above  re- 
ferred to,  and  others  similar,  the  court  upon  habeaa  corpus  is  not  author- 
ized to  take  evidence  upon  the  original  questiop  as  to  the  facts  concern* 
ing  the  immigrant's  right  to  land,  where  another  tribunal  of  a  qium  judi- 
cial character  is  constituted  by  law  for  the  purpose  of  inquiring  into 
such  facts,  and  determining  the  immigrant's  right;  but  that  the  office  of 
the  writ  of  haJbeae  corpus  is  to  inquire  into  the  jurisdiction  exercised  by 
that  tribunal,  and  whether  it  has  kept  within  its  legal  limits,  and  pro- 
ceeded according  to  law.     Inquiry  into  the  facts  may  be  had  so  Dar  ai> 

^Reported  by  Edward  Q.  Benediot»  Esq.,  of  the  £Iew  York  bar. 
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IS  necessary  to  determine  that  question.  In  re  DietzSy  40  Fed.  Rep.  324; 
In  re  Oummmgs^  82  Fed.  Rep.  75;  In  re  Day,  27  Fed.  Rep*  681,  and 
cases  there  cited. 

In  the  present  case  the  return  to  the  writ  shows  that  an  examination 
of  the  immigrants  was  had  by  the  superintendent  of  immigration.  The 
affidavits  of  the  petitioners  translated  from  Italian  into  English,  and 
signed  by  their  mark,  and  certified  to  the  collector  by  the  superintend- 
ent along  with  his  report,  show  plainly  that  the  petitioners  came  within 
the  prohibition  of  the  law.  It  is  alleged  that  a  mistake  was  made  in 
the  language  of  the  affidavits,  either  in  understanding  what  the  peti- 
tioners stated,  or  in  the  translation  of  it.  This  is  a  matter,  however, 
which,  as  held  in  the  Case  of  Dietze^  mpray  cannot  be  inquired  into  before 
this  court ;  it  being  admitted  that  an  examination  at  the  time  stated  was 
had,  the  affidavit  made,  and  no  fraud  or  imposition  being  charged  in 
the  proceeding.  The  correction  of  such  errors,  if  they  were  errors,  can 
only  be  made  upon  a  rehearing,  which  can  be  allowed  at  his  discretion 
by  the  collector,  and  on  his  direction  by  the  superintendent,  or  upon 
appeal,  under  the  regulations,  by  the  secretary  of  the  treasury;  and  it 
is  to  be  presumed  that  such  discretion  will  be  exercised  in  favor  of  ap- 
plicants, whenever  they  present  a  reasonable  and  proper  case  therefor. 

The  examination  into  the  right  of  the  immigrants  to  land  was  made  in 
this  case  by  the  superintendent  of  immigration,  an  officer  appointed  by 
the  secretary  of  the  treasury,  and  not  by  the  state  commission,  board, 
or  officers  designated  by  the  governor  of  the  state,  as  provided  for  in 
the  sixth  section  of  the  act  of  February  23, 1887,  (24  St.  at  Large,  415.) 
The  authority  of  the  secretary  of  the  treasury  to  substitute  such  an  ap- 
pointee in  place  of  that  board  rests  upon  the  general  power  given  him 
in  the  first  two  lines  of  that  section,  which  charge  the  secretary  with 
the  duty  of  "executing  the  provisions  of  this  act."  No  doubt,  question 
may  be  made  as  to  the  construction  of  that  section,  and  of  the  secretary's 
authority  in  this  respect.  But  if  the  secretary,  in  examining  into  the 
immigrant's  right  to  land,  had  no  power  to  proceed  except  in  the  partic- 
ular manner  provided  in  the  residue  of  that  section,  viz.,  through  the 
state  officers,  then,  in  case  of  a  refusal  by  those  officers  to  act,  the  law 
would  become  nugatory,  so  far  as  respects  landing,  from  the  want  of  any 
means  of  enforcing  it.  Such  a  result  would  be  plainly  contrary  to  the 
intent  of  the  act,  and  the  construction  of  the  language  of  the  act  is  not 
necessarily  such  as  to  entail  that  result.  I  deem  it  my  duty,  therefore, 
to  sustain  the  construction  given  to  it  by  the  department,  and  its  au- 
thority to  appoint  a  superintendent  of  immigration,  in  case  of  dissatisfac- 
tion with  the  state  officers,  to  perform  the  same  duties  the  latter  had 
previously  performed,  and  to  act  as  a  quad  judicial  tribunal  for  the  de- 
termination of  the  right  of  the  immigrant  to  land  in  the  same  manner, 
and  with  the  same  effect,  as  the  state  commission  or  board  of  officers 
mentioned  in  the  sixth  section  above  referred  to  were  authorized  to  act. 
The  finding  of  the  superintendent,  when  confirmed  by  the  collector, 
acting  pursuant  to  the  regulations  of  the  secretary  of  the  treasury,  I 
iHust  therefore  hold  a  finding  by  the  tribunal  duly  constituted  by  law, 
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as  tx)  the  facts  in  question.  The  proceeding  being  regular,  and  within 
its  jurisdiction,  is  binding  here.  Relief  must  be  sought  there.  The 
habeas  corpus  is  therefore  discharged,  and  the  petitioners  remanded. 


United  States  v,  Konkapot  et  ol. 
iCircuU  CourU  E.  D.  Wisctmsin.    July  9, 1800.) 

1.  PuBLio  Lands—Cutting  Timbeb— Criminal  Law. 

Rev.  St.  U.  8.  §  2461.  which  forbids  the  catting  of  timber  growing  on  land  of  the 
United  States  which  has  been  reserved  or  purchased  for  supplying  timber  for  the 
navy,  and  the  cutting  or  removal  of  timber  irom  any  other  land  of  the  United  States 
with  intent  to  export  or  dispose  of  the  same  otherwise  than  for  the  use  of  the  navy^ 
does  not  apply  to  Indian  reservations  in  Wisconsin,  since  its  object  is  to  protect 
timber  suitable  for  the  use  of  the  navy. 

S.  Same. 

Rev.  St.  U.  S.  §  6888,  as  amended  June  4, 1888,  which  forbids  the  cutting  or  wan- 
ton destruction  of  timber  upon  military  or  Indian  reservations,  does  not  apply  to 
one  who  removes  and  uses  for  building  purposes  timber  which  has  been  cut  on  an 
Indian  reservation  by  another  person  without  his  aid  or  encouragement. 

At  L«aw.     Error  to  district  court. 
Charles  W,  Fdker,  for  plaintiffs  in  error, 
W.  A.  Walker,  U.  S.  Dist.  Atty. 

Gresham,  J.  The  defendants  were  convicted  and  sentenced  for  cut- 
ting and  removing  timber  from  an  Indian  reservation.  The  first  count 
of  the  indictment  charges  that  on  the  Ist  day  of  January,  1889,  the  de- 
fendants unlawfully  entered  upon  an  80-acre  tract, — describing  it, — part 
of  the  unallotted  lands  of  the  reservation,  belonging  to  the  Stockbridgc 
tribe  of  Indians  in  Wisconsin,  and  cut  and  carried  away  75  pine  trees^ 
and  other  trees  then  and  there  standing,  of  the  value  of  $700,  with  in- 
tent to  use  and  dispose  of  the  same  in  the  open  mai'ket  for  their  own 
benefit,  gain,  and  profit,  and  not  for  the  use  of  the  navy  of  the  United 
States.  The  second  count  differs  from  the  first  in  omitting  the  charge 
that  the  trees  were  not  cut  with  the  intention  of  disposing  of  them  for 
the  use  of  the  navy.  Section  2461,  Rev.  St.,  declares  that  if  any  per- 
son shall  cut  or  cause  to  be  cut,  or  aid  or  assist  in  cutting,  or  shall  wan* 
tonly  destroy,  or  cause  or  aid  in  wantonly  destroying,  any  live  oak  or 
red'  cedar  trees,  or  other  timber  standing,  growing,  or  being  on  any  lands 
of  the  United  States  which  have  been  reserved  or  purchased  for  the  use 
of  the  United  States  for  supplying  or  furnishing  therefrom  timber  for  the 
navy  of  the  United  States;  or  if  any  person  shall  remove,  or  aid  or  assist 
in  removing,  from  any  such  lands  any  live  oak  or  red  cedar  trees,  or  other 
timber,  unless  duly  authorized  so  to  do  by  order  in  writing  of  a  compe- 
tent officer,  and  for  the  use  of  the  navy  of  the  United  States;  or  if  any 
person  shall  cut,  or  cause  to  be  cut,  or  aid  or  assist  in  cutting  any  live 
oak  or  red  cedar  trees,  or  other  timber  on,  or  shall  remove,  or  cause  to 
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be  removed,  or  aid  or  assist  in  removing,  any  live  oak  or  red  cedar  trees, 
or  other  timber  from,  any  other  land  of  the  United  States,  with  intent  to 
export,  dispose  of,  or  employ  the  same  in  any  manner  whatsoever  other 
than  for  the  use  of  the  navy  of  the  United  States,  he  shall  pay  a  fine  of 
not  less  than  treble  the  value  of  the  trees  and  timber  so  cut  or  removed, 
and  be  imprisoned  not  exceeding  12  months.  Section  5388  declares 
that  every  person  who  unlawfully  cuts  or  aids  in  cutting,  or  wantonly 
destroys  or  procures  to  be  destroyed,  any  timber  standing  on  lands  of  the 
United  States  which  have  been  or  may  be  reserved  or  purchased  for  mili- 
tary or  other  purposes,  shall  pay  a  fine  of  not  more  than  $500,  and  be 
imprisoned  not  more  than  12  months.  This  section  was  amended  June 
4,  1888,  (25  St.  at  Large,  166,)  by  inserting  before  the  penalty  the  fol- 
lowing clause:  "Or  upon  any  Indian  reservation  or  lands  belonging  to  or 
occupied  by  any  tribe  of  Indians  under  authority  of  the  United  States." 

The  evidence  showed  that  on  or  about  the  1st  day  of  January ,  1889,  the 
defendant  Aaron  Konkapot,  a  Stockbridge  Indian,  and  a  member  of  that 
tribe,  cut  and  felled  53  pine  trees  of  the  value  of  $100,  then  standing 
upon  an  80-acre  tract  of  the  unallotted  lands  of  the  reservation,  and  that 
the  defendant  Edwin  Miller,  an  Indian  of  the  same  tribe,  and  a  member 
of  it,  on  the  1st  day  of  May  of  the  same  year  removed  part  of  the  timber 
so  cut;  that  prior  to  the  cutting  and  removing  there  had  been  allotted  to 
each  of  the  defendants  out  of  the  reservation  80  acres,  which  tracts  were 
four  miles  from  where  the  timber  was  cut;  that  Konkapot  cut  the  trees 
for  the  purpose  and  with  the  intention  of  using  them  in  building  upon 
his  80-acre  tract  a  house  and  barn,  and  that  some  months  later  Miller 
removed  part  of  the  logs  with  the  intention  and  for  the  purpose  of  build- 
ing a  house  upon  his  80-acre  tract;  that  none  of  the  timber  was  sold  or 
oflered  for  sale  by  either  of  the  defendants;  and  that  the  Indian  agent  in 
charge  of  the  Stockbridge  tribe  and  the  reservation  forbade  the  cutting 
by  Konkapot  and  the  removal  by  Miller.  The  court  instructed  the  jury 
that  the  defendants  held  the  lands  allotted  to  them  in  severalty,  and  they 
had  no  right  to  cut  or  remove  timber  from  the  unallotted  lands  for  the 
purpose  of  erecting  upon  their  allotted  land  any  buildings  or  tenements 
whatever;  and  that  the  reservation,  or  unallotted  land,  was  held  by  the 
United  States  in  trust  for  other  Indians  entitled  to  allotment,  or  in  trust 
for  the  common  benefit  of  the  tribe,  and  could  not  be  despoiled  for  the 
purpose  of  improving  allotted  land,  or  erecting  buildings  upon  it. 

The  first  two  clauses  of  section  2461  relate  to  the  cutting  and  destruc- 
tion of  timber  on  lands  "which  have  been  reserved  or  purchased  for  the 
use  of  the  United  States  for  supplying  or  furnishing  therefrom  timber  for 
the  navy  of  the  United  States."  .  The  defendants  neither  cut,  destroyed, 
nor  removed  timber  on  or  from  such  land.  The  remaining  clause,  fairly 
construed,  does  not  embrace  Indian  reservations  such  as  the  Stockbridge 
reservation.  This  section  was  enacted  to  protect  live  oak,  red  cedar,  and 
other  timber  fit  for  the  use  of  the  navy  upon  lands  purchased  or  reserved 
by  the  government  for  that  purpose.  Section  4751  provides  that  all 
penalties  and  forfeitures  incurred  under  section  2461  shall  be  sued  for, 
recovered,  and  distributed  under  the  direction  of  the  secretary^  of  the 
v.43F.no.l — ^6 
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navy,  and  paid  over,  half  to  the  informers,  if  any,  or  captors,  where 
seized,  and  the  other  half  to  the  secretary  of  the  navy  for  the  use  of  the 
navy  pension  fund.  It  would  hardly  be  contended  that  the  secretary  of 
the  navy  could  claim  under  this  section  any  portion  of  a  fine  or  forfeiture 
incurred  under  any  statute  for  cutting,  removing,  or  destroying  timber 
standing  upon  the  Stock  bridge  reservation,  or  any  other  Indian  reserva- 
tion. The  defendants  were  not  guilty  under  section  2461.  The  unlaw- 
ful cutting  or  wanton  destruction  of  timber  standing  upon  lands  of  the 
United  States  which  have  been  or  may  be  reserved  or  purchased  for  mili- 
tary or  other  purposes  is  made  an  offense  by  section  5388.  Miller  was 
not  a  party  to  the  cutting  of  the  trees.  He  simply  removed  some  of  the 
treesthat  Konkapot  had  cut  and  left  lying  on  the  ground  some  months 
before.  The  evidence  shows  that  Konkapot  felled  the  trees,  and  Miller 
removed  part  of  them,  and  it  fails  to  show  that  either  aided  or  encouraged 
the  other.  The  indictment  is  for  cutting  and  carrying  away  timber,  and 
section  5388,  in  both  its  original  and  amended  form,  is  for  unlawfully 
cutting  or  wantonly  destroying  standing  timber.  Miller  did  not  remove 
standing  timber  from  the  reservation  to  build  a  house  upon  his  allotted 
tract,  and,  if  he  had  done  so,  he  would  not  have  been  guilty  of  wantonly 
or  otherwise  destroying  it.  It  is  insisted  by  the  attorney  for  the  govern- 
ment that  Indian  reservations  were  embraced  in  section  5388  as  it  origi- 
nally stood,  such  being  land  of  the  United  States  reserved  for  other  than 
military  purposas.  If  that  construction  be  correct,  the  section  was  not  • 
enlarged  or  broadened  by  the  amendment  of  1888.  It  is  plain  that  by 
cutting  trees  on  the  reservation  Konkapot  brought  himself  within  the 
letter  of  the  section  as  amended.  He  did  not,  however,  cut  the  trees  for 
sale  or  profit.  To  occupy  and  cultivate  the  tract  allotted  to  him  in  sev- 
eralty he  needed  a  house  and  bam,  and  the  trees  were  cut  for  the  sole 
purpose  of  erecting  such  buildings  upon  his  premises.  It  seems  harsh 
to  visit  upon  him  the  penalty  of  the  statute  for  this  act;  but  the  court 
must  administer  the  law  as  it  finds  it.  The  judgment  of  the  district 
court  against  Konkapot  is  affirmed,  and  as  to  Miller  it  is  reversed,  and 
remanded  for  further  proceedings. 


Die 


tized  by 


Google 


UNITED  8TAT1CB  ff.  EDWARDS.  67 

United  States  v.  Edwards.* 

(Circuit  Cmirt,  8,  D,  Alabama.    April  14, 1890.) 

PbRJUBT — ^In1>ICTMENT — **  WlLLFinXT. " 

Ad  indictment  for  perjury  under  Rev.  St  S  5892,  must  allege,  among  other  things, 
that  the  false  oath  was  taken  willfully :  and  an  allegation  that  it  was  corruptly 
taken  does  not  embrace  the  element  of  willfulness. 

Demurrer  to  Indictmeot  for  Perjury. 

M.  D.  Wickeraham,  Dist.  Alty.,  for  the  United  States. 

/.  J.  Parker^  for  defendant. 

TouLMiN,  J.  To  constitute  perjury,  it  is  essential  that  the  oath  was 
administered  in  the  manner  prescribed  by  law,  and  by  some  person  duly 
authorized  to  administer  the  same,  in  the  matter  wherein  it  was  taken. 
The  false  statement  must  be  material  to  the  issue  in  the  case  in  which 
it  was  made,  and  it  must  be  willfully  made.  U,  S.  v.  Stanley,  6  Mc- 
Lean, 409.  Perjury  cannot  be  committed  unless  the  person  taking  the 
oath  not  only  swears  to  what  is  false,  or  what  he  does  not  believe  to  be 
true,  but  does  so  willfully.  U.  S.  v.  Denneey  3  Woods,  39;  U.S.  v.  Ev- 
ans, 19  Fed.  Rep.  912;  3  Greenl.  Ev.  §  189;  2  Bish.  Grim.  Law,  §§ 
1017-1046;  U.  S.  v.  HeaHng,  26  Fed.  Rep.  744.  Rash  or  reckless  state- 
ments on  oath  are  not  perjury,  but  the  oath  must  be  willfully  corrupt. 
Authorities  mpra,  and  U.  S.  v.  Moore,  2  Low.  232.  The  Revised  Stat- 
utes of  the  United  States,  §  5392,  under  which  this  indictment  is  found, 
makes  it  of  the  essence  of  the  offense  of  perjury  that  it  be  committed 
willfully.  U.  S.  V.  SheUmire,  Baldw.  378.  But  it  is  contended  by  the 
district  attorney  that  the  word  "corruptly,"  used  in  the  indictment,  is 
the  equivalent  of  "willfully."  The  understanding  of  the  court  is  that  the 
two  words  have  an  entirely  different  meaning.  "Corruptly"  means  vi- 
ciously, wickedly.  "Willfully"  means  with  design,  with  some  degree 
of  deliberation.  To  say  that  testimony  was  corrupt  is  to  say  that  it  was 
wicked  or  vicious,  whereas,  to  say  that  it  was  willful  is  to  aver  that  it 
was  given  with  some  degree  of  deliberation;  that  it  was  not  due  to  sur- 
prise, inadvertence,  or  mistake,  but  to  design.  The  statute  uses  the 
word  "willfully,"  and  makes  it  of  the  essence  of  the  offense;  and  the 
court  is  not  persuaded  that  the  averment  that  a  false  oath  was  cor- 
ruptly taken  is  of  the  same  import  as  the  averment  that  it  was  willfully 
taken.  The  court  being  of  the  opinion  that  willfulness  is  an  essential 
ingredient  for  the  offense  of  perjury  under  section  5392,  Rev.  St.,  it 
must  be  charged  in  the  indictment,  or  the  indictment  will  be  bad. 

The  first  count  in  the  indictment  under  consideration  does  not  aver 
with  distinctness  before  what  tribunal,  officer,  or  person  the  oath  was 
made,  or  by  whom  it  was  administered;  and  it  fails  to  aver  that  the 
matter  subscribed  and  stated  by  the  defendant  was  so  subscribed  and 
stated  by  him  willfully,  and  contrary  to  such  oath.     And  the  second 

1  Reported  by  Peter  J.  HamUton,  Esq.,  of  the  Mobile  bar. 
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count  in  the  indictment  also  fails  to  aver  that  the  defendant  willfully, 
and  contrary  to  the  oath  taken  by  him,  stated  and  testified  to  matters 
which  he  did  not  believe'  to  be  true.  The  demurrers  to  the  indictment 
on  the  grounds  stated  are  well  taken,  and  they  are  sustained. 


Unitbo  States  v.  Upham  d  oil} 

(Oirouft  Cwm%  &  I>.  AXabamcu    Jane  36,  ISOO.) 

Indiotmbrt—Namu— Initials. 

An  indictment  against  a  man  by  the  initials  of  his  Christian  name  only  Is  sub- 
ject to  plea  in  abatement,  unless  the  grand  Jury  add  that  his  name  is  unknown  to 
them  otherwise  than  is  set  out. 

At  Law.  On  demurrer  to  plea  in  abatement  to  indictment  for  con* 
spiracy. 

M,  D.  Wickersham,  U.  S.  Atty. 

0.  L.  &  H»  r.  Smithy  for  defendant. 

TouLMiN,  J,  An  indictment  which  sets  forth  the  defendant's  Christian 
name  by  initials  only  is  subject  to  plea  in  abatement,  unless  it  is  alleged 
that  the  Christian  name  was  unknown  to  the  grand  jury  otherwise  than 
as  laid  in  the  indictment.  As  said  by  the  court  in  the  case  of  Oerriak 
V.  SiaUy  in  53  Ala.  476: 

**If  the  grand  jury  knew  only  the  initials  of  defendant's  first  names,  and 
could  not  have  found  out  by  reasonable  diligence  what  these  names  were,  it 
would  have  been  legal  for  them  to  have  indicted  him  as  *  *  *  [E.  R. 
Upham,]  using  the  initials  as  such,  if  they  had  added  that  his  name  was  un- 
known to  them  otherwise  than  as  set  out.  But  this  they  have  not  done,  and 
so  the  indictment  is  left  subject  to  the  plea  In  abatement." 

See  Gerriah  v.  State,  63  Ala.  476;  WashingUm  v.  StaU,  68  Ala.  85;  1 
Bish.  Crim.  Proc.  §§  566,  676,  677,  680.  Demurrer  to  the  plea  is  over- 
ruled. Upon  issue  to  the  plea,  which  was  then  joined,  it  was  admitted 
that  the  letters  "E.  R."  used  in  the  indictment  were  used  as  the  initials 
of  the  true  Christian  name  of  E.  R.  Upham,  and  not  as  his  baptismal 
name,  whereupon  the  court  instructed  the  jury  to  find  the  issue  in  favor 
of  the  defendant,  Ornish  v.  State,  supra;  1  Bish.  Crim.  Proc.  §677; 
Smith  V.  State,  8  Ohio,  294. 

1  Reported  by  Peter  J.  Hamilton,  Esq.,  of  the  Mobile  bar. 
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United  States  v.  Classen. 

(Oireiiit  Cowi%  S.  D.  New  Yorlu    July  6, 1800.) 

Gbimtnal  Ljlw— Naw  TBUi^CovrnmAJsam  ov  MonoH. 

A  motion  for  a  new  trial  in  a  criminal  case  may  properly  be  postponed  to  a  later 
term  on  defendant's  application,  becanse  of  the  absenoe  of  his  principal  counsel, 
where  the  defendant  la  in  onstody,  and  waiyea  hia  right  to  apply  to  be  released  on 
boll. 

At  Law. 

Edtmrd  MUtchOL,  U.  S.  Dist.  Atty. 

Benj,  B.  Foster y  for  defendant. 

Benedict,  J.  In  this  case,  application  is  made  by  the  defendant  to 
postpone  the  hearing  of  the  motion  in  arrest  of  judgment,  and  for  a 
new  trial,  until  the  October  term,  upon  the  ground  that  the  counsel 
mainly  responsible  for  the  conduct  of  the  defense  at  the  trial  is  com- 
pelled to  join  his  family  in  Europe,  and  will  be  unable  to  take  part  in 
the  argument  unless  the  same  be  postponed  until  the  time  of  his  return. 
The  defendant  is  now  imprisoned,  and  accompanies  the  application 
for  a  postponement  with  a  waiver  of  any  right  to  apply  to  be  released 
from  confinement  on  bail.  The  district  attorney  declines  to  consent  to 
the  postponement.  It  seems  to  me,  however,  that  the  desire  of  the  ac- 
cused to  have  the  counsel  mainly  responsible  for  the  conduct  of  his  d^ 
fense  at  the  trial  already  had,  take  part  in  argument  for  a  new  trial,  is 
reasonable;  and  inasmuch  as  the  accused  is  now  confined  in  prison,  and 
under  his  waiver  must  remain  in  confinement  during  the  delay  applied 
for,  I  am  unable  to  see  that  the  ends  of  justice  will  suficr  by  granting 
the  application.  The  motion  for  a  new  trial,  and  in  arrest  of  judgment, 
is  therefore  set  down  to  be  argued  on  the  first  day  of  the  October  term. 


Mack  v.  Levy  d  ci. 

iCitrcuit  CouH,  S.  D.  New  York.    May  20, 1890.) 

Patbitts  fob  Intextionb— Infrinobmbnt— Ofbba-Glass  Holdbb« 

Letters  patent  No.  268,112,  issued  November  2S,  1882,  to  William  Maek,  for  an  im- 
proved opera-glass  holder,  consistlne  of  a  detaobable  handle  made  in  telescopic  sec- 
tions, the  end  section  being  provided  with  a  fastening  device  consisting  of  a  piston 
hook  and  a  notch  on  the  end  of  the  cylinder,  brought  together  by  a  spring,  are  in- 
fringed by  an  opera-glass  handle  made  in  telescopic  sections  with  a  fastening  de- 
vice Uke  the  one  in  the  patent  operated  by  means  of  a  screw. 

Bahb. 

Letters  patent  No.  899,548,  issued  March  12, 1889.  to  William  Mack,  for  an  im- 
proved opera-glass  holder,  having  its  upper  end  longitudinally  forked  so  as  to  spring 
apart  slightly,  and  thus  fit  tightly  into  a  socket  in  the  bar  of  the  opera-glass,  is  not 
infringed  by  a  holder  which  does  not  have  this  longitudinally  forked  end,  though 
it  is  otherwise  similar  to  the  patented  device. 
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In  Equity.     Bill  for  infringement  of  patent, 
ff.  A,  West,  for  complainant. 
Jaines  A.  Hudson^  for  defendants. 

Shipman,  J.  This  is  a  bill  in  equity,  based  upon  the  alleged  infringe- 
ment of  two  letters  patent  to  William  Mack,  each  for  an  improved  opera- 
glass  holder;  the  first  being  No.  268,112,  dated  November  28, 1882,  and 
the  second  being  No.  399,543,  dated  March  12,  1889.  The  principal 
object  of  the  invention  described  in  the  patent  of  1882  was  to  enable  per- 
sons who  use  opera-glasses  to  hold  them  to  the  eyes  in  such  a  manner  as 
not  to  raise  the  hand  higher  than  the  breast  when  using  the  ghiss,  or  to 
permit  the  arm  to  rest  upon  the  arm  of  the  chair.  A  second  object  was 
to  construct  the  handle  so  that  it  could  be  folded  up  in  a  small  compass. 
It  was  a  detachable  handle,  made  in  telescopic  sections.  The  upper  end 
of  the  handle  was  a  C3'linder,  in  which  was  a  piston,  and  upon  the  lower 
end  of  the  piston  was  a  spring.  A  hook  was  upon  the  other  end  of  the 
piston,  which  was  adapted  to  clutch  one  side  of  the  transverse  bar  of  an 
opera-glass,  while  the  other  side  was  grasped  by  a  bifurcated  slot  or  notch 
on  the  upper  end  of  the  cylinder.  The  spring  pulls  the  hook  towards 
the  notch,  and  clutches  between  them  the  bar  of  the  opera-glass.  The 
claims  are  as  follows: 

"(1)  The  combination  of  an  opera-glass  witli  a  detachable  handle  for  hold- 
ing said  glass  to  the  eyes  of  the  holder,  substantially  as  described.  (2)  The 
combination  of  an  opera-ghiss  with  h  detachable  handle,  the  handle  being 
arranged  at  any  suitable  angle  that  will  adapt  the  glass  to  the  position  of  the 
eyes  when  held  in  either  hand,  as  shown  and  described.  (8)  ThecombinHtion 
of  an  opera-gUiss  with  an  adjustable  handle,  the  said  handle  being  adapted  to 
he  elongated  at  will,  substantially  as  described.  (4)  The  combination  with 
an  opera-glass.  A,  of  the  handle,  B,  in  sections,  as  described  and  arranged,  to 
close  telescopicaUy,  the  end  section  thereof  provided  with  a  fastening  device 
or  clutch  in  the  manner  set  forth.  (5)  The  combination  with  an  opera-glass 
of  the  handle  made  in  telescopic  sections,  and  adapted  to  close  telescopicaUy* 
the  end  section  forming  a  cylinder  in  which  are  placed  a  spring,  piston,  and 
hook,  all  arranged  as  set  forth.  (6)  The  combination  with  an  opera-glass  of 
a  handle  made  in  sections,  and  arranged  to  close  telescopicaUy,  the  end  sec- 
tion being  provided  with  clutching  devices,  and  the  section  itself  at  its  end 
being  provided  with  a  bifurcated  slot,  for  the  purpose  set  forth  and  described. 
(7)  As  an  article  of  manufacture,  an  opera-glass  handle,  made  in  sections,  and 
provided  at  its  end  with  clutching  devices,  substantially  as  described." 

Prior  to  the  patentee's  invention  there  had  been  in  use  a  non-extensible 
detachable  opera-glass  handle,  made  by  one  Standike,  which  consisted 
of  two  cross-pivoted  jaws,  which  grasped  the  transverse  bar  of  the  opera- 
glass,  and  a  sliding  hollow  handle,  which  opened  aad  closed  the  cross- 
pivoted  jaws.  The  same  mechanic  had  made  a  U  lescopic  detachable 
spy-glass  handle,  which  had  been  in  use,  and  is  kn  )wn  in  this  case  as 
"Standike's  cane  and  spy-glass."  Both  these  artic  es  were  made  and 
used  in  this  country.  The  patentee  was  not,  there  3re,  the  pioneer  in- 
ventor in  either  detachable  or  in  telescopic  detachable  )pera-glass  handles, 
and  his  patent  is  to  be  construed  accordingly.  His  invention  consisted 
in  a  detachable  opera-glass  handle,  made  in  telesco]  ic  sections,  the  end 
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section  being  provided  with  the  fastening  device,  consisting  of  a  pistoa 
hook  and  slot,  or  their  equivalent,  the  hook  and  slot  being  brought  to- 
gether by  means  of  a  spring;  but  the  means  by  which  the  hook  and  slot 
are  fastened  together  are  not  of  the  essence  of  the  invention.  It  is  not' 
necessary  that  a  spring  should  be  used  to  cause  the  hook  and  slot  to  ap- 
proach one  another;  other  like  means  are  properly  within  the  scope  of  a 
portion  of  the  claims  of  the  patent. 

The  first,  second,  third,  and  seventh  claims  are  very  broad,  and,  un- 
less limited  to  the  patentee's  clutching  device  upon  the  end  section,  are 
anticipated  by  one  of  the  Standike  devices  which  have  been  mentioned. 
The  fourth  claim  is  for  a  sectional,  telescopic,  detachable  opera-glass  han- 
dle, the  end  section  of  which  is  provided  with  the  described  fastening  de- 
vice or  clutch,  which  consists  of  the  hook  and  slot,  secured  by  a  spring  or 
other  means.  The  construction  of  the  fifth  claim  is  not  important  in 
this  case,  as  the  claim  requires  a  spring,  and  therefore  waa  not  infringed. 
The  sixth  claim  was  intended  to  be  a  narrower  claim  than  the  fourth,  in 
that  the  end  of  the  end  section  must  have  a  bifurcated  slot;  but,  as  I 
consider  the  fastening  device  upon  the  end  of  the  section,  which  consists 
of  the  piston  with  ita  hook  and  the  slot,  or  their  equivalent,  to  be*  the 
important  portion  of  the  invention,  and  to  be  included  in  the  fourth 
claim,  the  fourth  and  sixth  claims  are  substantially  alike.  The  defend- 
ants have  made  and  sold  four  kinds  of  holders,  kn6wn  as  "A,""B,""C," 
and  "Specimen  Respondent's  Manufacture."  Each  one,  except  C,  is  a 
detachable  handle,  made  in  telescopic  sections,  the  upper  section  being 
cylindrical,  in  the  upper  end  of  which  is  a  piston,  upon  one  end  of  which 
is  a  hook.  A  bifurcated  slot  or  notch  is  upon  the  end  of  the  section. 
In  A  a  set-screw,  fitted  in  the  collar  at  the  outer  end  of  the  inner  tube, 
locks  the  piston  when  the  hook  portion  is  brought  in  contact  with  the  cross- 
bar of  the  opera-glass.  In  B  a  screw  and  nut  upon  the  piston  are  used. 
In  "Respondent's  Manufacture"  a  screw  is  used,  which  is  operated  by  a 
nut  projecting  from  the  cord  of  the  inner  section,  and  which  moves  the 
piston  and  hook  out  and  in.  In  C  the  hook  and  slot  do  not  exist,  but 
there  is  a  detachable  screw-loop,  the  open  ends  of  which  are  screwed  to- 
gether. All  the  exhibits,  except  C,  have  the  essential  elements  of  the 
invention,  and  are  infringements  of  the  fourth  and  sixth  claims. 

The  patent  of  1889  describes  another  kind  of  detachable  handle,  made 
in  telescopic  sections  or  in  one  section.  The  upper  end  section  has  a 
longitudinally  forked  end,  which  fits  into  a  socket  on  the  bar  of  the  opera- 
glass.  The  arms  of  the  fork  spring  apart  slightly,  so  as  to  fit  tightly  into 
the  socket.  The  interior  of  the  tubular  sections  are  longitudinally  cor- 
rugated or  serrated,  and  their  inner  ends,  upon  their  outer  peripheries, 
are  provided  with  collars  having  longitudinal  corrugations,  which  slide 
in  the  interior  corrugations  of  the  sections,  and  thus  prevent  the  sections 
from  turning  or  twisting.  The  inner  ends  of  the  sections  are  provided 
with  outwardly  springing  ends,  which  cause  suflScient  friction  between 
the  parts  to  hold  the  sections  at  the  desired  adjustment.  The  claims  are 
as  follows: 
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''(1)  An  opera-glass  holder,  coDsisting  essentially  of  a  rigid  body  portion 
having  its  upper  outer  end  longitudinally  bifurcated,  forming  spring  legs  or 
arras  tending  to  spring  apart,  and  adapted  to  snugly  and  removably  fit  in  the 
herein-described  tube  or  socliet  of  an  opera-glass,  and  thereby  rigidly  hold  the 
same  in  position,  as  set  forth.  (2)  An  opera-glass  holder,  comprising  tele- 
scope sections  having  exterior  and  interior  intermeshing  corrugations,  the 
section  at  one  end  having  its  outer  end  longitudinally  bifurcated  to  engage 
the  yoke-piece  of  an  opera-glass,  said  bifurcated  end  having  a  soft  lining,  and 
the  section  at  the  opposite  end  serving  as  a  handle,  substantially  as  described. 
(3)  An  opera-glass  holder,  comprising  telescopic  sections,  one  or  more  of  which 
are  provided  with  exterior  corrugated  collars  having  outwardly  springing 
ends,  and  sliding  in  adjoining  sections,  the  section  at  end  being  longitu- 
dinally bifurcated  to  hold  the  yoke-piece  of  the  opera-glass,  and  the  opposite 
end  section  serving  as  a  handle,  substantially  as  described.  (4)  An  opera* 
glass  holder,  comprising  telescopic  sections,  the  section  at  one  end  serving  as 
a  handle,  and  the  opposite  end  section  adapted  to  removably  hold  the  gla^s,  for 
the  purpose  set  forth,  the  inner  ends  of  said  section  being  provided  with  ser- 
rations or  corrugations  sliding  in  similar  corrugations  in  the  interiors  of  the 
adjoining  sections.  (5)  An  opera-glass  holder,  comprising  telescopic  sections, 
the  section  at  one  end  serving  as  a  handle,  and  the  opposite  end  section  adat)ted 
to  be  removably  secured  to  a  cross-piece  of  a  glass,  the  inner  ends  of  said  sec- 
tions being  provided  with  exterior  or  interior  intermeshing  corrugations  and 
outwardly  springing  ends,  as  described." 

The  important  part  of  the  improvements  consisted  in  the  longitudi- 
nally forked  end  of  the  upper  section  of  the  detachable  telescopic  handle. 
The  corrugated  collars  and  outwardly  springing  ends  are  frictional  de- 
vices to  hold  the  sections  together  and  prevent  twisting,  are  well  known, 
and  have  been  often  used  in  pencil  cases  and  similar  articles  made  in 
telescopically  sliding  sections.  There  is  nothing  patentable  in  adding 
these  collars  and  springing  ends  to  the  opera-glass  holder  of  1882.  The 
fourth  and  fifth  claims  are  those  which  are  said  to  have  been  infringed. 
If  these  claims  manifest  patentable  invention,  in  view  of  the  patent  of 
1882,  and  of  the  previous  state  of  the  art,  it  is  only  when  they  are  lim- 
ited  to  a  handle  in  telescopic  sections,  having  a  longitudinally  forked 
attaching  device  at  the  end  of  the  upper  section.  The  defendant's  han- 
dles, which  have  already  been  described,  do  not  have  this  longitudinally 
forked  end,  but  have  the  slot  and  hook  of  the  1882  patent,  and  conse- 
quently do  not  infringe.  Let  there  be  a  decree  for  an  injunction  against 
the  further  infringement  of  the  patent  of  1882,  and  for  an  accounting 
as  to  the  infringement  of  the  fourth  and  sixth  claims  thereof.  So  much 
of  the  bill  as  relates  to  the  patent  of  1889  will  be  dismissed.  Each  party 
prevails  upon  one  of  the  patents,  and  the  question  of  costs  will  be  re- 
served until  final  decree. 
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Mack  v.  Levy  et  ol. 

(CIrcutt  Court,  5.  JO.  New  York.    June  26, 1800.) 

J7.  il.  Tr<»e,  for  plaintiff. 

James  A,  Hudson^  for  defendants. 

Shipmak,  J.  These  are  two  petitions,  one  by  the  plaintiff,  and  one 
by  the  defendants,  for  a  rehearing  of  the  above-entitled  cause.  I  have 
examined  the  papers  and  the  briefs,  and  see  no  reason  for  a  rehearing, 
and  therefore  each  application  is  denied.  I  had  intended  to  state,  as 
usual,  my  reasons  for  the  denial,  but,  upon  further  consideration,  it  ap- 
pears to  me  that  the  main  questions  depend  entirely  upon  the  proper 
construction  of  the  patent;  that  I  have  clearly,  though  briefly,  staied 
my  construction;  and  that  I  can  hardly  hope  to  express  my  idea  with 
more  deameas  by  additional  observations  on  the  subject. 


Root  v.  Third  Ave.  R.  Co. 
(OfrcMtt  Court,  8.  D.  New  York.    July  12, 1890.) 

PAtnm  ¥0»  IirVBHTIONS— NOVEUTT— AWTICIPATIOH. 

The  claim  of  letters  patent  No.  241,044,  granted  May  8, 1881,  to  8.  R.  Matthew- 
son  for  cable  tramwav  for  carrying  cars  around  curves,  consisting  of  a  series  of 
vertioal  rollers  with  intervening  vertical  plates,  as  a  means  for  supporting  and 
guiding  the  cable  around  the  curve,  is  void  for  want  of  novelty,  having  been  an- 
ticipated by  an  English  patent  of  September  6, 1872,  in  which  vertical  rollers  are 
placed  in  recesses  at  the  sides  of  the  curve;  the  intervening  parts  of  the  sides  tak- 
ing the  place  of  the  vertical  plates  in  the  Matthewson  patent 

In  Equity. 

George  Harding  and  George  J.  Harding^  for  complainant. 

Herbert  Knight,  for  defendant. 

Wallace,  J.  The  only  claim  of  the  patent  in  suit  (No.  241,044, 
dated  May  3,  1881,  granted  to  Sebra  R.  Matthewson,  for  "cable  tram- 
way for  carrying  cars  around  curves")  which  is  alleged  to  be  infringed 
by  the  devices  employed  by  the  defendant,  is  the  first,  which  is  as  fol- 
lows: 

"In  combination  with  a  curved  tube  or  tunnel  having  a  traveling  cable 
moving  within  it,  the  means  for  supporting  and  guiding  said  cable  around 
the  curve,  consisting  of  a  series  of  vertical  rollers  with  intervening  vertical 
plates,  supported  so  as  to  form  a  nearly  continuous  moving  and  guiding  sur- 
face upon  the  inside  of  the  curve,  substantially  as  described/' 

The  rollers  of  this  claim  are  not  the  rollers,  H,  mentioned  in  some 
of  the  other  claims,  but  are  any  rollers  which  will  revolve  on  vertical 
a^tes,  and  reUeve  the  cable  from  friction;  and  the  intervening  plates  are 
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not  the  vertical  plates  of  some  of  the  other  claims,  but  are  any  vertical 
plates,  whether  integral  with  the  tube  itself,  or  fastened  removably  to  the 
sides  of  the  tube,  which  will  close  the  spaces  between  the  rollers  so  as  to 
form  a  practically  continuous  bearing  surface  around  the  curve  on  the 
plane  of  the  roller  faces.  The  plates  have  no  function  of  value  as  re- 
spects the  cable  itself;  but,  when  a  grip  is  used  with  the  cable,  thfey  may 
serve  to  prevent  it  from  sagging  between  and  striking  against  the  roll- 
ers as  it  passes  the  curves.  The  grip,  however,  is  not  an  element  of  the 
combination  of  the  claim;  and  the  merit  and  patentability  of  the  inven- 
tion are  to  be  tested  by  the  considerations  which  would  prevail  if  it 
were  designed  for  use  in  a  cable  tramway  where  a  grip  like  that  of  the 
defendants  is  used.  The  grip  employed  by  the  defendants  is  so  long 
as  to  reach  from  roller  to  roller,  and  consequently  is  not  guided  by  the 
intervening  plates.  Vertical  rollers  employed  in  cable  tramways  in  com- 
bination with  guides  for  enabling  the  cable  and  grip  to  travel  without  un- 
necessary friction  around  the  curve  of  the  tube  were  old  prior  to  the  in- 
vention of  Matthewson,  as  sufficiently  appears  by  reference  to  the  United 
States  patents  to  Chubb  and  to  Casebolt.  The  English  patent  to  Rob- 
erts of  September  6, 1872,  describes  a  cable  tramway  in  which  the  cable 
is  carried  on  floats  in  a  curved  trough  below  the  rails,  which  is,  substan- 
tially,  a  tunnel  or  tube  wherein  vertical  friction  rollers  are  placed  in  re- 
cesses at  the  sides  of  the  curve.  .  The  tube  is  preferably  made  of  iron, 
and  the  parts  of  the  side  which  intervene  between  the  friction  rollers 
serve  the  purpose  of  the  intermediate  plate  of  Matthewson  in  forming, 
with  the  faces  of  the  rollers,  a  practically  continuous  bearing  surface 
around  the  inside  of  the  curve.  None  of  the  prior  patents  describe  th^^ 
specific  combination  of  rollers  and  plates  which  is  the  subject  of  the 
present  patent,  unless  it  is  the  patent  to  Roberts.  Irrespective  of  the 
Roberts  patent,  it  would  be  doubtful  whether  it  would  involve  inven- 
tion to  make  a  continuous  bearing  surface  in  the  curve  of  a  tube  from 
the  face  of  one  roller  to  another,  in  order  to  guide  an  object  passing  along, 
when  no  peculiarity  of  characteristics  in  the  object  to  be  guided  enters 
into  the  problem.  All  that  would  have  to  be  done  would  be  to  fill  up 
the  spaces  between  the  rollers  by  building  out  the  wall  of  the  tube  on 
a  line  with  their  faces,  or  insert  the  rollers  in  offsets,  so  that  their  faces 
would  form  a  continuous  line  with  the  wall  of  the  tube.  It  would  not 
seem  to  require  anything  more  than  the  ordinary  skill  of  the  calling  to 
do  this.  If  done  in  either  of  these  ways  the  invention  of  the  claim  would 
be  present.  The  expert  for  the  complainant  states  as  his  opinion  that 
if  the  rollers  were  set  into  the  side  of  the  conduit,  or  located  in  offsets, 
and  the  spaces  between  them  bridged  across  so  as  to  form  a  practically 
continuous  guiding  surface,  this  would  embody  the  invention  of  the  claim. 
He  states,  also,  what  is  perfectly  obvious  as  a  matter  of  mere  mechanical 
adaptation,  that  in  a  gentle  curve  the  rollers  can  be  located  further  apart 
than  in  a  sharp  curve.  In  view,  however,  of  the  Roberts  patent,  it  seems 
perfectly  clear  that  there  is  no  patentable  novelty  in  the  claim.  The  de- 
vices in  combination  are  essentially  the  same  as  those  in  the  Roberts  pat- 
ent.    His  rollers  are  located  in  offsets;  and  when  his  tube  is  made  of 
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iron,  as  it  is  to  be,  preferably,  the  spaces  between  the  offsets  are  practlT 
celly  the  iron  plates  between  the  rollers,  which  are  preferably  used  by 
Matthewson.  The  devices  of  both  patents  have  the  same  mode  of  co- 
operation. In  each  patent  the  devices  are  used  in  the  curve  of  a  tram- 
way cable  tube,  and  form  a  practically  continuous  guiding  surface  on  a 
plane  with  the  faces  of  the  rollers.  It  is  true  that  in  Roberts'  patent 
they  are  used  to  guide  a  float  around  the  curve,  while  in  the  present  pat- 
ent the}'^  may  be  used  to  guide  a  grip  around  the  curve;  but,  as  no  ele- 
ment of  form,  size,  weight,  movement,  ordetail  of  construction  enters  into 
the  characteristics  of  the  object  to  be  guided,  the  circumstance  that  one 
of  them  is  a  float,  and  the  other  a  grip,  is  wholly  immaterial.  The  bill 
is  dismissed. 


H.  TiBBS  &  Son  Manuf'g  Co,  v.  Heineken. 

iClrcuU  Court,  S.  V.  New  York.    July  18, 1890.) 

1.  Patents  for  Invkxtions—Patektabjlitt— Invention.  * 

Letters  patent  No.  205,816,  granted  July  9, 1878,  to  Henry  Tibbe  for  a  pipe  made 
of  corn-cob,  the  Interstices  of  which  are  ililea  from  the  outside  with  cement,  is  not 
invalid  for  want  of  invention. 
9.  Baite— Anticipation. 

The  Jackson  pipe,  which  was  a  corn-cob  Dipe  having  the  inside  of  the  bowl  lined 
with  cement,  was  not  an  anticipation  of  said  patent. 

In  Equity.     Bill  for  injunction  and  accounting. 
Paxil  BakeweU,  for  complamanU 
Louis  RaeyeneTy  for  defendant. 

Wallace,  J.  The  claim  of  the  patent  in  suit  (No.  205,816  to  Henry 
Tibbe,  dated  July  9,  1878)  is: 

"As  a  new  article  of  manufacture,  a  smo'kiDg  pipe  made  of  corn-cob,  in 
which  the  interstices  are  filled  with  a  plastic,  self-hardening  cement,  sub- 
stantially as  and  for  the  purposes  set  forth." 

Upon  first  impression,  it  would  seem  that  the  old  Jackson  pipe  is  sub- 
stantially the  same  thing  as  the  pipe  of  the  present  patent.  But  that 
was  a  corn-cob  pipe  in  which  the  inside  of  the  bowl  was  lined  with  a 
plastic  cement,  to  fire-proof  it,  whereas  the  pipe  of  the  patent  is  one  in 
which  the  interstices  of  the  cob  are  filled  with  cement.  These  inter- 
stices, or  cells  which  hold  the  com,  are  on  the  exterior  of  the  cob;  and 
■although,  in  some  instances,  they  could  be  filled  from  the  insitle  of  the 
bowl,  that  would  not  be  a  practical  way  of  filling  them,  and  when  cobs 
of  large  or  medium  size  are  used  for  the  bowl,  as  they  generally  are,  the 
interstices  can  only  be  filled  from  the  outside.  The  specification  is  acl- 
dressed  to  those  skilled  in  the  art,  and  the  claim  is  to  be  interpreted,  as 
its  language  naturally  imports,  as  one  for  a  pipe  in  which  the  exterior 
interstices  of  the  cob  are  filled  with  a  plastic  cement.  Such  a  pipe  sup- 
plies a  sweet  and  porous  receptacle  for  tobacco,  having  characteristics 
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which  are  well  understood  by  smokers  to  be  desirable,  and  is  a  very  dif- 
ferent thing  from  one  with  a  cement-lined  bowl.  It  did  not  involve  in- 
vention of  any  high  order  to  make  such  a  pipe;  but  there  was  enough  to 
convert  a  poor  article  into  a  good  one,  and  supply  something  to  the  trade 
which  was  new,  and  the  merits  of  which  were  immediately  and  general- 
ly recognized.  If  the  defendant  chooses  to  sell  the  old  Jackson  pipe,  he 
is  at  liberty  to  do  so;  but  he  has  appropriated  the  rights  of  the  complain- 
ant by  selling  the  pipe  of  the  patent,  and  must  take  the  consequences. 
A  decree  is  ordered  for  an  injunction  and  accounting. 


Delamater  d  al.  v.  Reinhardt. 
iCircuU  Courts  S.  P.  New  Tork.   July  7, 1800.) 

Patbkts  for  IirvBHTiOKS— Action  fob  Infbingembnt— PsAoncn. 

The  defendant  msf  be  compelled  to  state  whether  he  has  in  his  possession  the 
machine  whioh  is  alleged  to  be  an  infringement  of  plaintUTs  patent,  though  the 
plaintiff  has  iu>t  previously  made  out  a  prima  fade  ease  of  infringementb 

In  Equity. 

Witter  &  Kenyon,  for  complainants. 

Shtpman^  BarUnOf  Larocqae  <Sc  ChoaJte^  for  defendant. 

Lacombe,  J.  This  is  an  application  to  compel  the  defendant,  called 
as  a  witness  for  the  complainants,  to  answer  two  questions.  The  suit  is 
for  infringement  of  a  patent  for  a  hot-air  pumping  engine.  The  ques- 
tions are  directed  to  the  ascertainment  of  whether  or  not  the  defendant, 
subsequent  to  the  date  of  the  patent,  and  prior  to  the  commencement  of 
the  suit,  had  upon  his  premises,  at  No.  171  Avenue  C,  in  this  city,  a 
hot-air  pumping  engine.  The  manifest  intention  is  to  follow  up  these 
questions  by  others,  showing  that  the  engine  which  it  is  supfiosed  he 
bad  and  used  was  an  infringing  machine.  It  is  objected  that  this  can- 
not be  shown  by  the  defendant's  testimony  until  the  complainants  first 
makes  out  a  prima  fade  case  of  infringement.  Reference  is  made  to  a 
decision  in  the  third  circuit,  (^Celluloid  Go.  v.  Orane  Co.)  in  which  it  is 
said  that  a  similar  objection  was  sustained.  As  there  was  no  opinion 
filed  in  that  case,  however,  there  is  nothing  to  show  upon  what  ground 
that  court  excluded  it.  Certainly  there  is  no  rule  or  practice  in  this 
circuit  which  would  require  the  exclusion  of  the  questions  which  have 
been  certified  in  this  case.  It  is  not  claimed  that  defendant  is  the  man- 
ufacturer of  the  machine,  and  the  simplest  and  most  efficient  way  to  dis- 
cover whether  he  had  one  is  to  ask  him.  The  witness  himself  declined 
to  answer  on  the  ground  that  the  question  was  an  "inquiry  into  his  pri- 
vate aflairs."  To  sustain  such  an  objection  would  no  doubt  be  very  con- 
venient for  those  who  buy  and  use  infringing  machineSi  but  no  good 
ground  for  so  doing  is  shown  here. 
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COMERFORD  t?.  ThB  MeLVINA. 
(District  Court,  N.  D,  IlUnois.    March  81, 1890.) 

1.  Ck>LLI8I01f— VeBSXL  at  AKOBOB. 

A  schooner  at  anchor  hoisted  her  sails  in  order  to  assist  In  loosenlnfr  the  anchor. 
When  the  anchor  hroke  from  the  bottom,  the  schooner  started  with  the  master  alone 
on  deck,  the  entire  crew  being  engaged  at  the  windlass,  and  collided  with  another 
vessel  lying  at  anchor  a  third  of  a  mile  to  leeward.  The  evidence  showed  that  the 
master  of  the  schooner  could  have  avoided  the  collision  by  putting  his  wheel  hard 
to  port    HekZi.that  the  schooner  was  responsible  for  the  collision. 

t,  BaJO— MZAStJBB  or  DAMA6B8. 

Where  a  schooner's  jib-boom  is  broken  off  by  a  collision,  the  vessel  responsible 
therefor  is  also  iiable  for  demurrage  caused  by  going  into  a  port  of  repair,  where 
there  is  any  increase  of  risk  in  continuing  the  voyage  without  a  jib-boom;  though 
it  is  possible  that  the  schooner  might  have  nude  the  voyage,  suooessfully,  but  it  is 
not  liable  for  additional  delay  caused  by  want  of  skill  in  making  the  repurs. 

In  Admiralty. 

Thcmaa  Hood^  for  libelant. 

Schuyler  &  Kremer^  for  respondent. 

Blodgett,  J.  This  is  a  libel  by  the  owner  of  the  schooner  Blazing 
Star  for  damages  sustained  by  his  schooner  from  a  collision  with  the 
schooner  Melvina  in  the  waters  of  Lake  Huron  on  the  morning  of  October 
17,  1888.  The  proof  shows  that,  on  the  morning  in  question,  the 
schooners  Melvina  and  Blazing  Star  lay  at  anchor  in  the  shelter  of  the 
east  side  of  Cove  island,  in  the  entrance  to  the  Georgian  bay,  where  they 
had  taken  refuge  from  a  gale  about  36  hours  before.  The  weather  had 
become  pleasant,  with  a  moderate  wind  from  the  S.  W.  or  S.  8.  W.,  and 
about  8  o'clock  in  the  morning  the  prews  of  both  schooners  began  prepara- 
tions to  get  away,  both  being  bound  for  Cheboygan,  Mich.,  for  cargoes 
of  lumber  to  transport  to  the  port  of  Chicago,  The  Melvina  lay  nearer 
the  shore  than  the  Blazing  Star,  and  each  was  in  from  16  to  17  fathoms 
of  water.  They  were,  as  nearly  as  I  can  make  it  from  the  proof,  about 
one-third  of  a  mile  apart,  and  each  had  out  its  heaviest  anchor,  with 
about  50  fathoms  of  chain.  The  crew  of  the  Melvina  were  unable  to 
break  her  anchor  clear  from  its  hold  on  the  bottom  by  the  windlass  alone, 
and  the  sails  were  set  to  aid  them  in  doing  so,  the  result  of  which  was 
that,  when  the  anchor  broke  from  the  bottom,  the  schooner  was  stand- 
ing on  the  port  tack  with  her  main  boom  a  few  feet  over  the  starboard 
quarter,  in  a  direction  which  took  her  close  across  the  bows  of  the  Blaz- 
ing Star.  The  crew  of  the  Blazing  Star  were  at  that  time  engaged  in 
heaving  at  her  anchor,  but  had  not  got  it  off  the  bottom,  so  that  she  was 
swinging  on  her  chain  with  her  bow  in  the  wind.  AH  hands,  but  the 
master  of  the  Melvina,  continued  heaving  at  her  anchor  after  it  left  the 
bottom  for  the  purpose  of  getting  it  on  board,  and  the  master  had  the 
wheel,  he  alone  attending  to  the  navigation  of  his  vessel.  Possibly  she 
made  a  little  leeway  without  the  master's  being  aware  of  it,  but,  whether 
that  be  so  or  not,  she  passed  so  close  to  the  Blazing  Star  that  her  main 
lift  caught  the  end  of  the  jib-boom  of  the  Blazing  Star,  and  broke  it  off 
at  the  junction  with  the  bowsprit,  which  is  the  direct  damage  com* 
plained  of. 
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The  master  of  the  Blazing  Star,  instead  of  continuing  his  voyage  after 
the  collision,  raade  sail  for  Owen's  sound,  which  was  in  a  contrary  di- 
rection from  Cheboygan,  his  port  of  destination,  but,  as  the  proof  shows, 
was  the  nearest  port  of  repair,  where  he  arrived  that  evening.  He  or- 
dered a  new  jib-boom,  and  the  workmen  set  about  making  one,  which  it 
Avould  seem,. by  good  dispatch,  should  have  been  finished  and  in  place 
by  the  evening  of  the  next  day,  but,  after  working  upon  it  nearly  all  the 
next  day,  it  was  found  that  the  stick  was  defective,  and  a  new  stick  had  to 
be  obtained  and  finished  and  put  in  place, — thus  necessitating  a  delay 
of  two  days  for  repairs  at  Owen's  sound;  and  it  is  for  the  cost  of  the  new 
jib-boom,  and  the  time  lost  in  going  to  and  from  Owen's  sound,  and  the 
detention  there,  that  damages  are  claimed  by  libelant. 
.  The  defenses  urged  are:  (1)  That  the  collision  was  an  unavoidable 
accident,  caused  by  the  direction  of  the  wind  and  the  positions  of  the 
two  vessels  in  relation  to  each  other  at  the  time  the  Melvina's  anchor 
broke  from  the  bottom;  (2)  that  there  was  no  maritime  necessity  for  the 
Blazing  Star  to  seek  a  port  of  repair  merely  to  have  her  jib-boom  re- 
placed, but  that  she  could  havesaiely  pursued  her  voyage  to  Cheboygan, 
and  bad  a  new  jib-boom  put  in  while  taking  in  her  cargo  of  lumber 
there. 

In  support  of  the  first  proposition,  it  is  contended  by  respondent  that, 
when  the  aid  of  the  sails  of  a  vessel  is  resorted  to  for  the  purpose  of 
breaking  her  anchor  from  its  hold  on  the  bottom,  she  will  necessarily  go 
off  on  whatever  tack  she  may  be  standing  at  the  time  the  anchor  breaks; 
and  that  with  this  heavy  anchor,  and  some  17  fathoms  of  chain  hanging 
in  the  water,  the  steerage  of  the  Melvina  was  so  much  interfered  with 
that  it  would  have  been  unsafe  to  attempt  to  carry  her  astern  of  the  Blaz- 
ing Star,  as,  with  the  short  distance  she  had  to  run,  the  Melvina  would 
almost  inevitably  have  struck  the  hull  of  the  Star  instead  of  going  astern 
of  her. 

It  is  also  contended  that  the  crew  of  the  Blazing  Star  should  have  seen 
there  was  danger  of  collision  with  their  jib-boom,  and  should  have  slacked 
off  on  their  windlass,  which  would  have  let  the  Star  fall  astern,  and 
thereby  enabled  the  Melvina  to  have  gone  clear.  I  do  not  think  either 
of  these  positions  is  weU  taken.  The  master  of  the  Melvina  knew,  or 
should  have  known,  as  a  skillful  and  experienced  seaman,  that,  when  he 
resorted  to  his  sails  to  assist  him  in  weighing  anchor,  his  vessel  would 
go  off  on  whatever  tack  she  stood  when  the  anchor  broke,  and  with  this 
other  vessel  to  the  leeward  of  him,  and  consequently  in  peril  of  collision 
with  her,  it  was  his  duty  to  have  taken  such  precautions  as  would  have 
averted  "the  collision.  He  must  have  seen  the  momentlhis  anchor  broke, 
and  his  vessel  began  to  make  headway,  that  his  directio  i  would  take  him 
very  close  to  the  forward  end  of  the  Star's  jib-boom;  ai  d  that  passing  so 
close  to  her  involved,  not  only  the  peril  of  carrying  a\  ay  the  Star's  jib- 
boom  and  bowsprit,  but  also  that  his  aiK'hor  might  fo  il  with  the  Star's 
chain  if  he  passed  with  his  anchor  hanging  in  the  wat( :  across  the  chain 


of  the  Star.     He  was  one-third  of  a  mile  away  from  th 
have  dropped  his  anchor  back  upon  the  bottom,  an( 
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change  her  direction,  or  he  could  have  called  help  enough  from  the  wind- 
lass to  aid  him  in  the  navigation  of  his  vessel  until  she  was  past  danger 
of  a  collision.  The  proof  shows  that,  if  a  single  man  had  been  on  deck, 
to  have  hauled  in  the  main  boom  from  over  the  starboard  quarter  of  his 
vessel,  she  would  have  gone  clear  of  the  Star's  jib-boom,  for,  as  it  was, 
the  main  lift  barely  caught  the  tip  end  of  the  Star's  jib-boom,  but  enough 
to  break  it.  But  with  what,  it  seems  to  me,  was  an  act  of  recklessness, 
the  master  of  the  Melvina  undertook  to  navigate  his  vessel  without  any 
help  on  deck  to  enable  him  to  properly  manage  her,  when  he  must  have 
seen  that  he  was  endangering  both  vessels  by  attempting  so  close  a  pas- 
sage across  the  Star's  bow. 

As  to  the  alleged  negligence  of  the  crew  of  the  Star  in  not  slacking  off 
their  chain  so  as  to  allow  their  vessel  to  fall  astern,  and  thereby  escape 
the  collision,  I  do  not  think  the  point  is  supported  by  the  proof.  The 
crews  of  both  vessels  seem  to  have  thought  the  Melvina  would  pass  safely, 
although  so  close,  until  she  was  nearly  one-half  her  length  past  the  Star's 
jib-boom;  and  I  do. not  think,  from  the  proof,  that  the  Star  would  have 
settled  back  soon  enough  to  have  averted  the  collision  if  her  chain  had 
been  slacked.  As  I  understand  the  situation  from  the  proof,  the  Star 
was  not  using  her  sails  to  help  break  her  anchor,  so  that  the  only  force 
to  carry  her  astern  was  the  wind  acting  upon  her  hull  and  rigging  as  she 
lay  in  the  eye  of  the  wind;  and  it  is  not  probable  that  this  force  would 
have  acted  with  sufficient  rapidity  to  carry  her  out  of  danger, — ^at  least, 
it  is  doubtful  if  such  would  have  been  the  effect  of  slacking  off  upon  the 
Star's  chain;  and,  with  the  palpable  want  of  due  care  shown  by  the 
master  of  the  Melvina,  I  do  not  think  he,  or  those  responsible  for  his 
acts,  are  in  a  position  to  closely  criticise  the  conduct  of  the  crew  of  the 
Star. 

The  proof  also  satisfies  me  that,  after  the  danger  of  collision  became 
imminent,  the  mast<3r  of  the  Melvina  could  have  averted  it,  and  passed 
clear  of  the  Star,  by  putting  his  wheel  hard  to  port,  which  would  have 
swung  his  stern  to  port,  and  thereby  cleared  the  Star's  boom.  He  was 
certainly  bound  to  think  and  to  act  as  qiuickly,  under  the  circumstances, 
as  the  crew  of  the  Star,  and  he  has  no  right  to  complain  if  they  did  not 
adopt  measures  when  in  eztremia  while  he  was  himself  guilty  of  neglecting 
measures  at  the  same  moment  which  probably  would  have  been  effective. 

As  to  the  contention  that  the  master  of  the  Star  should  have  pursued 
his  voyage  to  Cheboygan  without  his  jib-boom,  and  made  his  repairs 
there,  I  think  that,  under  the  circumstances,  the  master  of  the  injured 
vessel  was  the  judge  as  to  whether  he  would  take  the  risk  of  making  the 
run  to  Cheboygan  without  the  aid  of  the  sails  dependent  upon  the  jib- 
boom,  or  seek  a  port  of  repair.  It  is  possible  that  he  would  have  made 
the  run  successfully,  but,  if  to  the  mind  of  a  prudent  seaman  there  was 
any  increase  of  risk  in  attempting  it,  then  he  had  the  right  to  decide 
whether  he  would  take  that  risk  or  not,  and  it  does  not  lie  in  the  mouth 
of  the  party  by  whose  negligence  he  has  been  disabled  to  criticise  his 
exercise  of  discretion.    It  is  true  that  the  proof  shows  that  good  seamen 
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have  made  trips  the  whole  length  of  Lakes  Michigan  and  Huron  with 
the  jib-booms  of  their  vessels  gone,  but  this  only  proves  that  they  were 
fortunate  in  not  encountering  such  winds  as  would  have  made  the  sails 
dependent  on  the  jib-booms  necessary  for  safety.  Undoubtedly  many 
of  the  members  of  a  full-rigged  schooner  may  be  temporarily  dispensed 
with,  but  this  does  not  prove  that  it  is  prudent  seamanship  to  attempt 
the  continuance  of  a  voyage  after  so  essential  a  ]mrt  of  a  schooner  as  the 
jib-boom  has  been  carried  away.  At  the  most,  it  only  proves  that  the 
man  who  has  taken  such  a  risk  may  be  deemed  lucky  if  he  gets  through 
in  safety.  We  must  bear  in  mind  that  this  collision  occurred  after  the 
middle  of  October,  when  severe  storms  are  to  be  anticipated,  especially 
on  Lake  Huron;  and  I  think  the  master  of  the  Star  only  acted  with 
proper  prudence  in  running  to  the  nearest  port  of  repair,  which,  in  this 
case,  he  was  able  to  do  with  a  fair  wind,  and  mostly  in  a  protected  course. 
As  to  the  damages  to  be  awarded,  the  libelant  is  entitled  to  be  paid  all 
expenses  for  repairs  made  necessary  by  the  collision.  These  are  the  cost 
of  replacing  the  jib-boom  and  the  portions  of  rigging  which  were  broken. 
He  is  also  entitled  to  be  made  good,  as  far  as  possible,  for  the  time  nec- 
essarily lost  in  going  to  the  port  of  repair,  waiting  there  for  repairs,  and 
returning  to  the  point  where  the  collision  occurred,  or  as  far  on  the  voy- 
age as  the  point  where  the  collision  occurred.  The  proof  shows  that  the 
Star  reached  Owen's  sound  the  evening  after  the  accident,  but  too  late 
to  get  men  at  work  on  the  new  jib-boom  that  night..  The  next  day  the 
new  jib-boom  would  have  been  made  and  put  in  place  in  time  for  him 
to  have  left  the  morning  of  the  third  day,  but  the  party  who  undertook 
the  repairs  chose  a  bad  stick  of  timber,  the  defect  of  which  was  not  dis- 
covered until  they  had  worked  nearly  all  day  upon  it,  when  the  stick  was 
rejected,  and  a  new  stick  obtained,  which  took  them  a  day  longer.  This 
loss  of  a  day,  by  the  want  of  skill  of  those  who  undertook  the  making  of 
the  new  jib-boom,  ought  not  to  be  charged  to  the  respondent.  I  therefore 
find  that  the  detention  of  the  Star  in  going  to  Owen's  sound,  and  return- 
ing to  a  point  on  her  voyage  equivalent  to  the  place  of  accident,  was 
three  days,  and  that  her  time  and  expenses  were  equal  to  $50  per  day, 
making  the  amount  of  her  recovery  the  cost  of  the  repairs,  and  the  three- 
days  demurrage,  at  $60  per  day. 

It  is  also  contended  that,  as  the  Star  reached  Cheboygan,  got  in  her 
cargo,  and  left  there  for  Chicago  as  soon  as  the  Melvina  and  the  Fellow- 
craft,  another  schooner  which  lay  at  Cove  island  with  the  Star  and  Mel- 
vina, and  left  there  with  the  Melvina,  therefore  no  demurrage  should  be 
allowed  her,  because  she  might  not  have  got  there,  taken  on  her  cargo, 
and  got  away  any  sooner  if  the  injury  by  the  collision  had  not  occurred; 
but,  as  the  proof  shows  that  the  Star  did  not  load  at  the  same  dock  as  the 
other  two  vessels,  I  do  not  think  the  court  can  presume  she  would  have 
been  detained  in  Cheboygan  as  the  other  vessels  were.  A  decree  may 
therefore  be  prepared,  finding  the  Melvina  in  fault,  and  awarding  dam- 
ages to  be  made  of  the  actual  cost  of  repairs,  and  the  three-days  demur- 
nige,  at  $60  per  day. 
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Bailey  et  al.  r.  Sundbebg,* 
*{Di8t/rict  CiAirt,  S.  D.  New  York.   June  28, 1890.) 

2«  JUDGHENT  117  RbM— ReB  JUDICATA— QuBBTJON  NxCBSSARILT  INTOLTXD. 

In  a  suit  in  rem  before  a  court  of  competent  jurisdiction,  fairly  proflecuted,  all 
persons  having  an  interest  in  the  subject-matter,  and  their  privies,  are  deemed 
parties,  and  are  bound  by  the  decree,  both  as  respects  the  res  itself,  and  the  ques« 
tions  necessarily  involved  in  the  adjudication. 

2b  SaHB— LiBBL  FOB  COLLISION—SUIT  AGAINST  MASTER  IN  PERSONAM. 

Hence,  where  owners  of  a  vessel  brouffht  suit  in  rem  against  a  steam-ship,  al* 
lej^ng  that  the  steam-ship  had  negligently  collided  with  and  sunk  their  vessel,  and 
on  the  trial  the  court  found  that  there  had  been  no  collision  between  those  two  ves- 
sels, which  decision  was  aiBrmed  by  the  appellate  court,  and  subsequently  the  own- 
ers, joining  with  themselves  an  insurance  company,  brought  suit  against  the  master 
of  the  steam-ship,  to  recover  the  same  damages,  nearly  six  years  after  the  alleged  col- 
lision, it  was  held,  that  the  question  of  the  negligence  of  the  master  was  res  ad- 
jtidicata,  and  that  the  suit  should  not  be  entertained. 
8.  Bahbt-Pabtibs— All  having  Libn  on  Res. 

In  a  suit  in  rem  for  damages  caused  by  collision,  all  persons  having  a  lien  on  the 
res,  erowing  out  of  such  collision,  are  deemed  parties  to  the  suit,  and  are  bound  by 
the  decree. 

In  Admiralty. 

Action  against  the  master  of  the  steam-ship  Newport  to  recover  dam- 
ages for  the  sinking  of  the  schooner  Johii  K.  Shaw,  alleged  to  have  been 
caused  by  collision  with  the  Newport. 

Geo.  A,  Blacky  for  libelants. 

Ooodrichj  Deady  &  Goodrich  and  iJ*  D.  Benedict,  for  defendant. 

Brown,  J.  On  the  evening  of  February  23',  1884,  the  libelants 
schooner  John  K.  Shaw  was  sunk  and  wrecked  off  the  Jersey  coast,  and 
all  on  board  lost.  On  the  24th  of  April  following  the  owners  of  the  Shaw 
filed  in  this  court  their  libel  in  rem  against  the  steamer  Newport,  alleg- 
ing that  the  Shaw  had  been  sunk  through  collision  with  the  Newport, 
and  claiming  upwards  of  $20,000  dariiages.  The  case  was  prosecuted 
in  this  court  with  most  elaborate  care,  and  a  decree  rendered  that  the 
Newport  did  not  collide  with  the  Shaw,  and  the  libel  was  accordingly 
dismissed.  28  Fed.  Rep.  658.  On  appeal  to  the  circuit  court,  the  case 
M'as  again  elaborately  considered,  and  upon  additional  evidence  for  the 
libelants,  and  the  decree  of  this  court  was  affirmed.  36  Fed.  Rep.  910. 
A  rehearing  was  afterwards  had  in  the  circuit  court,  and  further  testi- 
mony offered,  and  the  decision  reaffirmed.  Id.  913.  On  the  6th  of 
February,  1890,  the  owners  of  the  Shaw  filed  the  present  libel  for  the 
recovery  of  the  same  damages  against  the  defendant,  John  P.  Sundberg,  in 
personam^  as  master  of  the  Newport,  joining  with  them  as  co-libelants  the 
insurers  of  the  cargo,  who  claimed  $3,000  more  for  the  loss  of  coal  on 
board.  The  defendant  pleads  res  adjudicata,  I  am  of  the  opinion  that  the 
plea  of  res  adjudicdta  is  good,  and  must  prevail  as  against  both  libelants. 
In  a  suit  in  rein  before  a  court  of  competent  jurisdiction,  fairly  prosecuted, 
all  persons  having  an  interest  in  the  subject-matter,  and  their  privies,  are 
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deemed  parties,  and  are  bound  by  the  decree,  both  as  respects  the  res  it- 
self, and  the  questions  necessarily  involved  in  the  adjudication.  1  Greenl. 
Ev.  §§  522,  625.  Freem.  Judgm.  §  615;  2  Smith,  Lead.  Cas.  750;  per 
Lord'KENYON  in  Qeger  v.  AgwUar,  7  Term  R.  696.  In  Oelnton  v.  Hoytj 
3  Wheat.  246,  the  question  was  elaborately  examined  by  the  supreme 
court  of  the  United  States.  There  a  vessel  had  been  seized  by  the  col- 
lector for  a  supposed  violation  of  the  neutrality  laws.  A  suit  for  her 
condemnation  was  thereupon  instituted  in  the  name  of  the  United  States 
■in  rem  against  the  vessel,  and  upon  the  trial  it  was  adjudged  that  there 
was  no  cause  of  forfeiture,  and  the  vessel  was  acquitted.  In  a  subsequent 
suit  against  the  collector  in  trespass,  brought  by  the  owner  of  the  vessel, 
the  former  adjudication  was  held  conclusive  that  there  was  no  cause  of 
forfeiture.  In  pronouncing  judgment,  Story,  J.,  says,  (pages  312, 
313,  317:) 

"If  a  sentence  of  condemnation  be  pronounced,  it  is  conclusive  that  a  for- 
feiture is  incurred;  if  a  sentence  of  acquittal,  it  is  equally  conclusive  against 
tlie  forfeiture;  and,  in  either  case,  the  question  cannot  be  litigated  in  another 
forum.  This  was  the  doctrine  asserted  by  this  court  in  the  case  of  8locum  v. 
Mayherryy  2  Wheat.  1,  after  very  deliberate  consideration,  and  to  that  doc- 
trine we  unanimously  adhere.  The  reasonableness  of  this  doctrine  results 
from  the  very  nature  of  proceedings  in  rem.  All  persons  having  an  interest 
in  the  subject-maiter,  whether  as  seizing  officers  or  informers  or  claimants* 
are  parties,  or  may  be  parties,  to  such  suits,  so  far  as  their  interest  extends. 
The  decree  of  the  court  acts  upon  the  thing  in  controversy,  and  settles  the 
title  of  the  property  itself,  the  right  of  seizure,  and  the  question  of  forfeiture. 
If  its  decree  were  not  Innding  upon  all  the  world,  upon  the  points  which  it 
professes  to  decide,  the  j:onsequences  would  be  most  mischievous  to  the  public. 
In  case  of  condemnation,  no  good  title  to  the  property  could  be  conveyed, 
and  no  justification  of  the  seizure  could  be  asserted  under  its  protection.  In 
case  of  acquittal,  a  new  seizure  might  be  made  by  any  other  persons,  toties 
qtioties,  for  the  same  offense,  and  the  claimant  be  loaded  with  ruinous  costs 
and  expenses.  ♦  ♦  *  It  cannot  be  pretended  that  a  new  seizure 
might,  after  an  acquittal,  be  made  for  the  same  supposed  offense;  or,  if  made, 
that  the  former  sentence  would  not,  as  evidence,  be  conclusive,  and,  as  a  bar, 
be  peremptory  against  the  second  suit  in  rem." 

The  same  general  doctrine  was  asserted  in  the  case  of  The  Apollon^  9 
Wheat.  362,  where  a  similar  suit  in  trespass  was  brought  by  the  master 
of  a  vessel  previously  seized  against  the  collector;  and  the  court  again 
held  that  the  acquittal  in  the  suit  was  conclusive  evidence  in  every  in- 
quiry before  every  other  tribunal  that  there  was  no  cause  of  seizure. 

These  principles  seem  to  me  applicable  to  the  present  case,  as  respects 
the  adjudication  that  there  was  no  collision  with  the  Newport.     The 
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being  in  rem,  all  persons  having  such  an  interest  are  deemed  parties  to 
the  suit,  and  are  bound  by  it.  All,  under  the  practice  in  admiralty 
causes,  had  a  right  to  come  in  and  be  heard  upon  the  trial.  Had  the 
vessel  been  condemned  in  the  former  suit,  and  sold,  either  before  or  after 
decree,  and  the  proceeds  brought  into  court,  the  present  insurers,  if  they 
came  in  before  a  final  decree,  would  have  shared  equally  in  the  distribu- 
tion of  the  fund;  or,  if  after  a  decree,  they  would  have  been  entill'^d  to 
claim  any  surplus  remaining.  In  either  of  such  proceedings  by  the  in- 
surers, neither  the  question  of  collision  nor  of  the  Newport's  fault,  after 
an  adjudication  against  her  in  the  suit  in  rem,  could  have  been  again 
litigated.  The  former  adjudication  would  have  been  binding  in  their 
favor,  both  as  to  the  fact  of  collision  and  as  to  her  fault;  and,  if  conclu- 
sive in  their  favor,  it  must  be  equally  conclusive  against  them  that 
there  was  no  collision,  when  such  was  the  former  adjudication.  The 
insurers  are  therefore  concluded  as  much  as  the  former  libelants. 

The  fact  that  the  present  suit  is  against  the  master  in  personam  does 
not  render  the  former  adjudication  any  the  less  binding.  As  respects 
responsibility  to  third  persons  for  collision,  the  relation  of  the  master 
to  the  ship  is  not  merely  a  relation  of  ordinary  "privity,"  but  one  of  sub- 
stantial identity.  The  owners  might  not  be  liable,  though  the  ship 
were  held;  for  the  ship  might  have  been  sailed  by  charterers.  But  the 
liability  of  the  ship  and  of  the  master  is  identical;  they  are  convertible 
terms.  That  is  probably  why  both  ship  and  master,  under  rule  15  of 
the  supreme  court,  may  be  co-defendants  in  collision  cases.  By  the  prac- 
tice of  most  maritime  countries  in  admiralty  causes,  the  naming  of  the 
ship  alone  as  a  defendant  is  unknown.  The  suit  in  proceeding  against 
foreign  ships  is  against  the  master  also,  in  his  character  as  master. 
Ord.,  etc.,  1681,  lib.  1,  tit.  14,  arts.  2,  3;  Code,  etc.,  Commerce, 
§§  200,  201;  1  Valin,  Com.  Sur.  L'Ord.  343,  345.  A  judgment 
in  such  a  suit  binds  the  ship,  whenever  the  ship  is  legally  held 
for  the  master's  acts.  So  when,  under  our  practice,  the  ship  is 
seized  in  reniy  and  taken  from  the  master's  possession  for  alleged 
n^ligent  navigation  by  the  master,  and  the  master  had  knowledge 
of  the  suit,  and  is  a  witness  in  the  cause,  as  in  this  case,  how 
can  it  be  said  that  he  is  not  in  privity  with  the  ship,  or  with  the  suit 
in  which  the  ship  is  sought  to  be  held  solely  for  his  acts  as  master?  He 
is  at  liberty  to  defend  equally  with  the  owners.  In  a  foreign  port,  he  is 
bound  to  defend.  He  is  treated  by  the  maritime  law,  not  as  an  agent 
only,  but,  says  Story,  (Agency,  §  116,)  as  "in  some  sort  and  to  some  ex- 
tent clothed  with  the  character  of  a  special  employer  or  owner  of  the  ship, 
and  as  having  a  special  property  in  it."  There  is  no  reason,  therefore, 
why  the  master  should  not  be  bound  by  such  an  adjudication  in  rem  as  re- 
spects his  acts  which  involve  the  ship  as  much  as  the  owner  is  bound. 
There  is  no  question  that  the  general  owner  in  this  case,  who  defended 
the  former  suit,  would  be  protected  by  that  adjudication  against  any 
such  suit  in  perscmam  as  this.  See  The  Jesde  Williani9cm,  Jr,,  108  U.  S. 
305,  311,  2.  Sup.  Ct.  Rep.  669.  It  is  immaterial  whether  the  defense  to 
the  suit  in  rem  is  made  by  the  master,  as  the  special  owner,  or  by  the 
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general  owners,  when  both  have  knowledge  of  the  litigation  and  the 
means  of  taking  part  in  it.  In  the  court  of  errors,  in  GdsUm  v.  ffoyt,  13 
Johns.  580,  Chancellor  Kent  held  that  the  officers  by  whose  procure- 
ment the  original  seizure  was  made  were  not  strangers,  but  privies  to  the 
subsequent  suit  in  rem  to  enforce  a  forfeiture  brought  by  the  United 
States.  The  privity  here  is  much  closer;  for  it  is  the  master's  acts  alone 
that  are  concerned;  and,  as  I  have  said,  the  liability  of  ship  and  of  mas- 
ter is  identical,  and  he  is  bound  to  indemnify  the  owners.  I  have  no 
doubt,  therefore,  that  the  master  would  have  been  bound  by  an  adjudi- 
cation in  the  former  suit  that  he  did  collide  with  the  Shaw,  and  he 
is  consequently  entitled  to  the  benefit  of  the  adjudication  of  acquittal. 
In  the  present  case,  the  owners  of  the  Shaw  have  had  their  day  in  this 
court,  and  upon  appeal.  The  maxims  that  no  one  shall  be  vexed  twice 
in  the  same  matter,  and  that  it  is  the  interest  of  the  state  that  there  shall 
be  an  end  of  litigation,  apply  with  special  emphasis. 

The  policy  of  the  admiralty  law  and  practice,  sanctioned  by  the  su- 
preme court  in  its  adoption  of  the  59th  rule  in  admiralty,  (see  3%e  Hvd- 
wn,  15  Fed.  Rep.  162,)  furnishes  an  additional  reason  why  this  court 
should  refuse  to  entertain  what,  in  substance  and  effect,  is  but  a  new 
trial  of  an  old  adjudicated  issue.  If,  after  such  full  and  exhaustive 
hearings  in  a  suit  in  rem  as  have  been  bad  in  this  case,  any  other  per- 
son who  may  claim  to  have  been  damaged  by  the  same  collision,  such 
as  any  part  owner  of  the  vessel  injured,  not  an  actual  party  to  the  rec- 
ord in  the  former  case,  or  any  one  of  a  score  of  owners  of  different  parts 
of  the  cargo,  could  bring  a  new  suit,  and  try  the  whole  question  of  the 
collision  de  novo,  there  would  be  no  end  to  trials  and  retrials  of  the  same 
issue  short  of  the  period  of  limitation,  if  there  were  any  such  definite 
period  in  admiralty.  There  is  no  such  definite  period  of  limitation  in 
admiralty  causes,  but  only  that  full  and  reasonable  opportunity  for  the 
enforcement  of  demands  that  common  justice  and  equity  require.  ITie 
Nestor^  1  Sum.  85;  The  Bristol,  11  Fed.  Rep.  163,  and  cases  there  cited. 

Upon  the  merits  of  the  present  case,  there  is  no  pretense  that  there  has 
not  been  the  fullest  opportunity  for  the  presentment  of  the  insurers'  claim, 
as  well  as  that  of  the  owners  of  the  Shaw,  in  the  former  litigation.  The 
insurers  doubtless  voluntarily  awaited  its  result;  and  in  that  case  they 
are  equitably,  as  well  as  legally,  concluded  by  it. 

So  far  as  I  apprehend  the  nature  of  the  new  evidence  desired  to  be 
offered,  it  does  not  differ  in  kind  from  what  was  previously  produced. 
There  is  no  peculiarity  in  the  case  that  can  be  taken  to  distinguish  it 
from  so  many  others  in  which  the  defeated  party  finds,  after  one  or  more 
hearings,  that  there  is  additional  evidence  on  one  or  more  points,  which 
might  be  produced.  No  precedent  in  the  admiralty  is  cited  for  such  a  suit 
as  the  present  after  such  a  previous  adjudication.  To  entertain  this  suit 
would  evidently  involve,  not  merely  a  great  change  in  the  practice  hith- 
erto as  to  collision  causes,  but  greatly  extend  the  scope  of  litigation, 
which  it  has  been  the  aim  of  the  courts  to  diminish.  Rule  15  of  the 
supreme  court  in  admiralty,  which  states  against  what  parties  suits  for 
collision  may  be  brought,  permits  libels  against  the  ship  and  master, 
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against  the  ship  alone,  or  against  the  master  alone,  or  the  owners  alone. 
Though  under  this  rule  contemporaneous  or  successive  different  suits 
may  be  brought  against  the  different  defendants  named,  so  far  as  may 
be  necessary  to  procure  satisfaction  of  a  legal  demand,  {The  Normandit^ 
40  Fed.  Rep.  590,  and  cases  there  cited,)  in  my  judgment  it  was  not  the 
intent  of  this  rule  to  admit  of  any  such  successive  suits  against  the  dif- 
ferent defendants  named  after  an  adjudication  in  rem^  upon  a  full  and 
impartial  hearing,  that  there  was  no  such  collision  as  alleged;  but 
the  opposite  intent  should  rather  be  inferred.  On  these  several  grounds 
Xhe  ezoeptions  to  the  plea  of  res  adjudicata  are  therefore  overruled. 


The  City  op  Richmond.^ 
Western  Union  Tel.  Co.  v»  Inican  &  I.  S.  S.  Co.,  Limited. 

Inkan  &  I.  S.  S.  Co.y  Limited,  v.  Western  Union  Tel.  Co. 

iDUPrict  Court,  8.  D.  New  Ywk.   Jime  34, 1890.) 

Obstruction  to  iSTAyiOATiON— Tkxjbobaph  Ck)MPAKT— Submariitb  Cablss— Naytoablb 
Mud. 

A  telegraph  company,  whose  submariDe  cables  are  laid  in  the  soft  mud  or  sUt 
at  the  bottom  of  a  navigable  river,  in  such  a  manner  as  to  interfere  with  vessels, 
which  are  accustomed  to  plow  through  the  mud  in  their  movements  about  the 
docks,  thereby  obstructs  navigation,  contrary  to  the  provisions  of  Rev.  St  U.  S. 
$  5208,  which  authorizes  any  telegraph  company  to  lay  telegraph  lines  **over,  un« 
der,  or  across  the  navigable  streams  and  waters  of  the  United  States, "  provided 
they  are  *'so  constructed  and  maintained  as  not  to  obstruct  the  navigation  of  such 
streams  or  waters,  ^  and  is  answerable  for  damages  thereby  caused  to  vessels. 

In  Admiralty. 

Action  by  the  Western  Union  Telegraph  Company  to  recover  for  dam- 
tiges  to  its  submarine  cables.  Cross-action  by  the  owner  of  the  City  of 
Richmond  to  recover  for  injury  to  the  propeller  of  that  steam-ship,  dam- 
aged by  contact  with  the  submarine  cables  of  the  telegraph  company. 

DiUan  &  Swayne,  for  respondents, 

Biddle  &  Waxd^  for  libelants. 

Brown,  J.  The  above  cross-libels  were  filed  to  recover  the  damages 
sustained  by  the  respective  parties  through  the  fouling  of  the  propeller 
blades  of  the  steamer  City  of  Richmond  with  the  submerged  telegraph 
<»bles  of  the  Western  Union  Telegraph  Company  a  little  outside  of  the  end 
of  the  pier  of  the  Dutch  Steam-Ship  Company  at  Jersey  City,  in  the  North 
river,  on  the  19th  of  August,  1887.  The  telegraph  company  had  21  cables 
running  under  the  North  river  at  Cortlandt  street.  New  York,  connecting 
with  the  wires  at  Jersey  City.  The  cables  were  run  under  the  stringers 
<kf  the  pier,  and  made  fast  to  several  spiles  under  the  pier  at  about  low- 

I  Reported  by  Edward  CK  Benedict,  Bsq.,  of  the  New  Tork  bar. 
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water  mark,  mostly  about  50  feet  inside  of  the  exterior  end  of  the  pier. 
They  were  laid  from  the  New  York  end,  being  reeled  off  from  a  drum 
carried  by  a  boat  crossing  towards  the  Jersey  side.  When  brought  to  the 
spiles  under  the  pier,  they  were  pulled  in  as  tightly  as  five  or  six  men 
could  pull  them,  and  then  made  fast. 

The  waters  of  the  North  river  are  constantly  depositing  more  or  less 
of  a  fine  sediment.  The  deposits  are  most  copious  on  the  Jersey  side, 
where  a  slight  bank  of  mud  is  thereby  formed  in  front  of  the  piers  in 
question,  and  at  a  little  distance  from  them.  The  deposits  are  of  every 
degree  of  consistency,  from  muddy  water  down  to  the  solid  bed  of  the 
river.  It  is  the  ordinary  practice  for  vessels  of  deep  draught,  in  going 
in  and  out  of  the  slips  in  that  vicinity,  to  plow  more  or  less  through  this 
navigable  mud.  On  the  19th  of  August,  1887,  the  City  of  Richmond, 
having  just  arrived  from  Liverpool,  finding  that  her  slip,  which  was  im- 
mediately below  the  Dutch  pier  above  referred  to,  was  full,  so  that  she 
could  not  then  get  a  berth,  rounded  to  in  the  flood-tide,  and  landed  her 
cabin  passengers  at  the  end  of  the  pier  below,  and  then  proceeded  to  back 
away  from  the  end  of  the  pier,  in  order  to  come  to  an  anchorage  for  the 
purpose  of  transferring  her  steerage  passengers  bound  for  Castle  Garden. 
While  backing  through  this  mud,  her  keel  and  propeller  blades  caught  the 
cables  running  through  the  mud,  and  became  badly  entangled  in  them. 
Twelve  of  the  twenty-one  cables  were  broken.  Some  became  so  firmly 
wound  around  the  propeller  and  shaft  that  it  was  necessary  to  dock  the 
steamer  in  order  to  clear  them,  to  her  damage,  as  alleged,  of  $2,000. 
The  cost  of  repairing  the  cables  is  alleged  to  be  $10,789;  and  the  tele- 
graph company  claims  $50,000  in  addition  for  the  loss  of  the  use  of  the 
same  during  16  days. 

The  act  of  congress  passed  July  24,  1866,  (Rev.  St.  U.  S.  §  5268,)  au- 
thorizes any  telegraph  company  to  "construct,  maintain,  and  operate  lines 
of  telegraph  over,  under,  or  across  the  navigable  streams  or  waters  of  the 
United  States,"  provided  they  are  "so  constructed  and  maintained  as  not 
to  obstruct  the  navigation  of  such  streams  or  waters."  The  libel  of  the 
telegraph  company  alleges  that  the  cables  were  "laid  and  maintained 
upon  the  bed  of  said  stream  so  as  not  to  interfere  with  the  navigation 
of  said  stream;"  that  the  location  and  use  of  the  cables  thus  laid  were 
well  known  to  the  owners  of  the  steamer,  their  agents  and  servants;  and 
that  their  loss  and  damage  were  caused  by  the  steamer's  wrongful  and 
negligent  attempt  to  navigate  in  the  vicinity  of  said  cables  when  the  tide 
was  low,  and  when  there  was  not  water  of  suflficient  depth  to  float  her 
without  coming  in  contact  with  the  bed  of  the  stream.  Jhe  libel  and 
answer  of  the  steam-ship  company  allege  that  the  place  where  the  cables 
were  laid  is  constantly  used  by  steam-ships  and  other  vessels  engaged  in 
carrying  on  commerce  and  navigation  on  the  Hudson  river;  and  that, 
although  there  is  not  much  water  there  for  vessels  of  large  size  and  deep 
draught,  the  said  cables  were  laid  without  any  protection  whatever,  and 
with  nothing  to  indicate  the  place  where  they  lay;  that  the  steamer  was 
managed  with  all  proper  care,  and  that  the  loss  was  caused  by  the  wrong- 
ful obstruction  of  navigation  by  said  cables,  and  by  the  careless  and  im- 
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proper  manner  in  which  the  cables  were  laid,  rendering  navigation  dan- 
gerous and  unsafe.  The  evidence  shows  that  each  cable  '^as  about  1  i 
inches  in  diameter,  and,  running  a  mile  in  length  from  pier  to  pier, 
weighed  abyut  8  tons;  that  at  the  exterior  end  of  the  Dutch  pier  the 
cables  were  raised  several  feet  above  the  muddy  bottom ,  but  struck  the 
mud  about  20  feet  outside  of  the  pier,  and  thence  sank  deeper  in  the 
mud  as  they  extended  outward  in  the  stream,  going,  so  far  as  the  evi- 
dence shows,  about  a  foot  and  a  half  deep.  The  master  and  the  pilot 
in  charge  of  the  City  of  Richmond  testify  that  they  had  no  notice  of  the 
cables,  or  of  their  position,  and  that  there  was  no  sign  at  the  pier  indi- 
cating their  presence.  More  or  less  of  such  cables  had  run  to  this  pier 
since  1867.  Trouble  from  anchors  fouling  was  not  uncommon,  but 
there  were  few  instances  of  difficulty  from  vessels. 

The  steamer  at  this  time  drew  24  feet  of  water.  The  tide  was  ebb, 
about  half  out.  The  steamer,  after  discharging  her  passengers,  could  not 
remain  at  the  end  of  the  dock,  because  she  would  have  been  strained  by 
taking  the  uneven  ground  at  low  water.  She  could  not  move  ahead,  and 
was  therefore  obliged  to  back.  For  that  purpose  her  stern  was  swung  out 
into  the  river  by  two  powerful  tugs,  until  she  made  an  angle  of  about 
five  points  with  the  line  of  the  shore.-  In  doing  this  her  stern  was  brought 
into  the  mud  of  the  bank  outside,  above  referred  to,  and  two  hawsers  were 
parted  in  bringing  her  stem  round  to  that  an^le.  This  angle  was  thought 
sufficient  by  the  pilot,  and  was  probably  as  much  as  her  stern  could  be 
swung  to  port.  She  was  then  backed,  as  above  stated,  reaching  the  mid- 
dle of  the  river  without  her  officers  at  the  time  knowing  that  the  fouling 
had  occurred.  Large  steamers  had  long  been  accustomed  to  come  to  the 
docks  in  that  vicinity.  To  run  through  more  or  less  of  such  mud  in 
doing  so  was  and  is  an  ordinary  occurrence. 

The  telegraph  company  contend  that  they  had  a  right  to  the  use  of  the 
bottom  of  the  river  as  a  bed  for  their  cables;  that  when  laid  on  the  bot- 
tom, under  the  act  of  congress,  the  cables  were  lawfully  there;  that,  if  they 
are  maintained  there,  the  company  discharges  its  full  duty,  and  that 
other  parties  interfering  with  them  do  so  at  their  own  peril;  that  the  bot- 
tom of  the  stream  is,  in  all  cases,  the  limit  of  the  rights  of  navigation; 
tliat  cables  laid  upon  the  bottom  are  no  obstruction  to  navigation;  and 
that  the  prohibition  of  any  "obstruction"  in  the  act  of  congress  does  not 
embrace  mere  inconveniences  to  which  vessels  may  be  subjected  by  the 
cables,  but  refers  only  to  those  permanent  conditions  which  prevent  nav- 
igation, and  not  merely  incommode  it.  An  elaborate  brief  has  been  filed, 
and  numerous  cases  cited  in  support  of  these  contentions.  Most  of  the 
cases  cited  refer  to  highways  and  bridges,  or  other  authorized  structures, 
in  which  the  acts  authorizing  such  structures  have  been  held  not  to  re- 
gard the  occasional  or  minor  inconvenience  that  may  incidentally  arise. 
Only  two  cases  have  been  referred  to  that  deal  with  the  fouling  of  cables 
by  vessels,  viz.,  that  oi Stephens  <k  C.  Transp.  Go.  v.  Western  U.  Td.  Co.,  8 
Ben.  602,  and  BUmchard  v.  Tdegiaph  Co.,  60  N.  Y-  510,  in  both  of  which 
the  cables  were  found  to  be  an  obstruction  to  navigation,  the  evidence 
in  both  showing  that  they  ran  above  the  bed  of  the  stream. 
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As  applied  to  navigation,  I  cannot  sustain  the  distinction  contended 
for  between  an  obstruction  and  an  interference.  The  cables,  whatever 
their  exact  position  was,  were  in  a  permanent  position.  If  they  inter- 
fered at  all  with  the  rightful  or  necessary  use  of  steamers  i«  that  local- 
ity, the  interference  was  also  permanent.  And  a  permanent  interfer- 
ence, which  prevents  a  vessel  from  going  where  she  ordinarily  has  a 
right  to  go,  and  where  in  her  maneuvers  she  may  find  it  necessary  to  go, 
whether  that  necessity  be  constant  or  frequent,  or  only  occasional,  as 
emergencies  may  compel  her,  seems  to  me  to  constitute  an  "obstruction. 
The  libe)  alleges  that  the  cables  as  laid  did  not "  interfere"  with  navigation . 
Allen,  J. ,  in  the  Oaee  of  Blanchard^  mprUy  citing  People  v.  Vancte7*6ift, 
26  N.  Y.  287,  says: 

"The  Hudson  river,  at  the  point  of  injury,  is  a  public  navigable  stream^ 
and  those  navigating  it  for  commercial  purposes,  and  using  it  as  a  highway 
for  vessels,  have  the  primary  and  paramount  right  to  it,  and  every  interfer- 
ence with  or  obstruction  of  the  navigation,  or  hindrance  to  the  free  passage 
of  vessels  upon  it,  \a  prima  facie  a  nuisance,  and  unlawful." 

Continuing,  he  observes  that,  while  minor  obstructions  and  temporary 
inconveniences  are  made  lawful  and  tolerated,  the  necessary  obstruction 
should  "in  every  case  be  reduced  to  its  minimum,"  and  that,  "if  there 
is  an  unnecessary  interference  with  navigation,  the  act  becomes  unlaw- 
ful by  reason  of  the  excess  of  the  limits  within  which  obstructions  are 
aUowed,  in  the  interests  of  the  public.  *  *  *  From  the  evidence 
in  this  case,"  he  continues,  "  it  is  quite  evident  that  the  wires  and  cables, 
in  making  continuous  telegraph  lines,  can  be  so  placed  in  the  bed  of 
the  stream  *  *  •  *  as  npt  in  the  least,  or  under  any  circumstances, 
to  interfere  with  the  unobstructed  use  of  such  streams  for  the  purposes 
of  navigation.  *  *  *  Jt  can  only  be  when  improperly  laid,  or  they 
have  become  displaced,  that  vessels  adapted  to  the  navigation  can  come 
in  contact  with,  and  either  cause  injury  to,  or  receive  injury  from, 
them.  *  *  *  Telegraph  cables  so  laid  *  *  *  as  to  *  *  * 
come  in  contact  with  vessels  navigating  the  stream  with  such  draught  as 
the  depth  of  water  will  permit,  and  which,  but  for  such  cables,  would 
pass  without  diflBculty  or  interruption,  are  improperly  placed,  and  do 
injuriously  interrupt  navigation." 

These  principles  seem  applicable  to  this  case,  and  to  be  suflScient  for 
its  determination.  The  soft,  yielding,  navigable  mud,  in  which  these 
cables  were  more  or  less  immersed,  is  not  to  be  confounded  with  the 
solid  bed  of  the  stream  referred  to  in  the  above  cases.  Such  mud  con- 
stitutes no  sharply-defined  bottom.  It  changes  from  time  to  time,  and 
is  dredged  out  as  occasion  requires.  It  admits  of  navigation  by  steam- 
ers through  it,  and  forms  a  part  of  the  available  draught  of  water,  and 
as  such  it  is  counted  on  and  constantly  used.  The  line  of  division  be- 
tween such  navigable  mud  and  the  true  bottom  is  distinguishable  by  no 
other  test  than  the  practical  one  of  the  ability  of  the  ship  to  plow  through 
it.  So  far  as  affects  the  rights  of  navigation,  whatever  depth  of  mud 
of  this  variable  consistency  steamers  are  accustomed  to  plow  through, 
and  do  and  must  plow  through,  in  the  course  of  their  maneuvers  in  and 
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about  the  docks,  is  to  be  treated  as  a  part  of  the  stream,  and  not  as  a 
part  of  the  solid  bottom* 

No  doubt  complaint  cannot  be  lawfully  made  of  inconveniences  that 
arise  necesearily  from  the  laying  of  cables  pursuant  to  the  act  of  con* 
gress;  but  there  is  no  evidence,  nor  can  it  be  inferred,  that  this  obstruc- 
tion or  interference  with  the  backing  of  steamers  through  the  soft  mud 
was  necessary.  Not  only  were  no  pains  taken  to  sink  the  cables  below 
the  depth  of  silt  that  vessels  might  use,  but  the  cables  were  not  allowed 
to  sink  the  distance  that  their  whole  weight  would  carry  them,  since  at 
the  end  of  the  wharf  they  were  raised  up  so  as  to  be  several  feet  above 
the  mud. 

The  telegraph  company's  contention  amounts  to  this:  that  it  has  a 
right  to  the  exclusive  use  of  the  silt  or  mud  for  its  cables,  without  in- 
terference from  vessels.  Such,  however,  is  not  the  language  of  the  act 
of  congress.  That  act  permits  the  cables  to  go  "under  water,''  but  "not 
flo  as  to  obstruct  navigation."  Nothing  in  the  act  gives  any  absolute 
right  to  lay  cables  in  all  cases  on  the  very  top  of  even  a  solid  bottom. 
A  cable  so  laid  would  not  perfectly  meet  even  the  language  of  the  stat- 
ute, for  it  would  still  be  in  the  water,  and  not,  as  the  statute  says,  "un- 
der the  waters."  Circumstances  might  exist  where,  if  it  were  reasonably 
practicable,  the  cables  would  be  required  to  be  laid  below  the  surface  of 
even  a  solid  bottom;  or,  as  Allen,  J.,  says,  "in  the  bed  of  the  stream," 
and  not  merely  on  the  surface  of  the  bed.  The  language  of  the  act 
should,  however,  be  construed  in  reference  to  the  practical  objects  in 
view,  viz.,  to  facilitate  communication  by  cable  on  ^e  one  hand,  while 
not  permitting  the  obstruction  of  navigation  on  the  other.  When  cables 
can  reasonably  be  laid  so  as  not  to  interfere  with  navigation,  plainly 
they  must  be  so  laid.  In  mud  of  such  varying  consistency  as  lines  the 
shores  of  the  North  river,  there  can  be  no  practical  difficulty  in  sinking 
cables  so  deeply  as  not  possibly  to  interfere  with  the  movements  of  ves- 
sels in  any  and  all  emergencies  of  navigation.  The  use  by  steamers  in 
this  harbor  of  the  undefined  margin  of  silt  between  the  solid  ground 
and  clear  water  is  necessary.  Every  inch  that  can  be  utilized  is  needed, 
and  should  be  scrupulously  preserved  for  the  uses  of  navigation,  as 
against  all  unnecessary  interference.  Any  unnecessary  interference  with 
the  free  movements  of  vessels  is,  in  my  judgment,  an  "obstruction  to 
navigation,"  within  the  meaning  and  intent  of  the  act  of  congress. 

I  must  find  that  there  was  no  necessity  for  these  cables  being  where 
they  were,  and  that  the  telegraph  company,  under  the  act  of  congresS| 
was  bound  to  lay  them  deep  enough,  as  they  easily  could  have  done, 
not  to  interfere  with  steamers,  to  whatever  depth  of  navigable  mud  and 
water  they  might  plow  through.  On  this  ground,  without  considering 
the  question  of  notice,  or  lack  of  notice,  of  the  existence  of  the  obstruc- 
tion, by  a  proper  sign  upon  the  adjacent  dock,  the  libel  of  the  tel^raph 
•company  is  dismissed,  and  that  of  the  steam-sbip  company  sustained, 
with  costs* 
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Havermeyees  &  Elder  Sugar  Refining  Co.  t\  Compania 
Transatlantica  Espanola. 

(District  Court,  S.  D.  New  York,    March  28, 1890.) 

Admiralty— Interrogatories— Production  of  Letters. 

Uoder  rule  28  in  admiralty,  iDterrogatories  annexed  to  the  libel  are  confined  to  it- 
enable  matter,  and  only  the  defendant's  oath  is  required  in  response  thereto.  In- 
spection or  copies  of  letters  or  documents  not  in  issue  cannot  be  obtained  by  that 
means.  HelcU  therefore,  in  a  libel  for  damage  to  cargo,  that  interrogatories  call- 
ing for  the  production  of  letters  between  the  defendants  and  their  agents  for  the 
purpose  of  proving  the  fact  of  damage,  and  how  it  occurred,  should  be  stricken 
out. 

iSylldbus  by  the  CourU) 

In  Admiralty.     Exceptions  to  interrogatories. 

Butler  J  StUlnmn  dc  Hubbard  and  Mr,  Mynderse^  for  libelant. 

Wingy  Shoudy  &  Putnam^  for  respondent. 

Brown,  J.  The  libelant  propounded  interrogatories  in  the  libel  un- 
der rule  23,  calling  for  the  production  of  any  letters,  cablegrams,  or  cor- 
respondence between  the  respondents  and  their  agents,  or  the  master, 
relating  to  the  damage  to  cargo,  which  forms  the  subjectrmatter  of  litiga- 
tion. To  these  interrogatories  the  respondent  objects  as  unauthorized. 
Rule  23  of  the  supreme  court,  in  admiralty,  provides  that  the  libelant 
may  require  the  defendant  to  answer  all  interrogatories  "touching  all  and 
singular  the  allegations  in  the  libel."  The  interrogatories  must  be  con- 
fined, therefore,  to  the  all^ations  of  the  libel;  that  is,  to  those  matters 
or  particulars  that  go  to  make  up  the  item  of  damage,  or  that  constitute 
alleged  defects,  or  the  particular  acts  of  negligence,  or  specifications  of 
negligence,  that  might  properly  be  averred  in  the  libel,  and  are  covered 
by  it  in  at  least  general  terms.  Contracts,  bills  of  lading,  or  other  doc- 
uments, when  directly  forming  the  subject-matter  in  litigation,  may  be 
the  subject  of  interrogatories,  and  perhaps  bjB  required  to  be  produced. 
But  letters  passing  between  the  defendants  and  their  agents  do  not  stimd 
in  any  such  relation  to  the  subject-matter  of  this  suit.  If  the  fact  that 
certain  infonnation  was  communicated  to  the  defendants  was  material, 
that  might  authorize  inquiry  as  to  letters  containing  such  information. 
But  that  is  not  the  present  case.  No  averment  as  respects  such  letters, 
or  any  information  they  contain,  could  here  be  properly  pleaded.  The 
libelant  has  the  right  to  interrogate  the  defendant  as  to  each  and  every 
material  fact  in  issue;  but  the  rule  requires  the  defendant's  oath,  and  his 
oath  only,  in  response  thereto.  It  does  not  require  him  to  produce  doc- 
uments, much  of  which  would  be  hearsay,  as  mere  evi(  ence  in  the  libel- 
ant's favor,  or  as  a  substitute  for  his  own  oath  as  reg  rds  the  material 
facts  in  issue.  Ben.  Adm.  670,  form  220.  That  is  n(  t,  I  think,  within 
the  intent  of  the  rule.  The  inspection  of  documents  ii  a  different  mat- 
ter, and  is  obtained,  when  allowed,  by  a  difierent  pre  jedure,  or  under 


different  rules.     The  English  practice,  which  provide! 


tion  of  documents  in  actions  at  law,  equity,  or  inadmi  ralty,  is  founded 


for  the  produc- 
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upon  express  statutory  provisions  and  definite  rules  of  court.  See  Judi- 
cature Act,  order  31,  and  various  rules  under  it;  Bustro%  v.  PFAite,  1  Q. 
B.  Div.  423;  Eagluk  v.  ToUie,  Id.  141;  Williams  &  B.  Adm.  Pr.  406; 
The  Don  Prandsco,  1  Lush.  474;  The  Emma,  3  Asp.  (N.  S.)  218.  We 
have  no  such  statute  applicable  to  proceedings  in  admiralty.  Section 
7  24  of  the  United  States  Revised  Statutes  relates  to  suits  at  law  only ;  and , 
considering  that  the  answei*s  made  to  interrogatories  are  not  evidence 
for  the  party  making  them,  {Oushing  v.  Laird,  6  Ben.  410;  Cuahman 
v.  Ryan,  1  Story,  91;  HuJiwa  v.  J(yrdan,  1  Ware,  389,  400;  The  L.  B, 
Gddgtnith,  1  Newb.  Adm.  123;  Hie  Serapis,  37  Fed.  Rep.  442,)  I  do  not 
think  the  rule  should  be  extended  beyond  its  plain  intention.  The  in- 
terrogatories as  respects  the  letters,  etc.,  must  therefore  be  disallowed. 

Note.  Since  the  foregoing  was  written,  I  am  informed  of  a  similar 
decision  made  by  Judge  Benedict  in  the  eastern  district  in  April,  1885, 
in  the  case  of  The  Joseph  FarweU,  which  was  also  a  suit  for  damage  to 
cargo.  No  opinion  was  filed.  The  following  is  extracted  from  Mr. 
Mosher's  brief  in  opposition  to  the  interrogatories  propounded: 

''Perliaps  the  clearest  and  fullest  exposition  of  the  origin  and  object  of  these 
interrogatorips  is  to  be  found  in  the  learned  note  to  Hutsan  v.  Jordan^  1  Ware, 
386,  895.  It  is  shown  in  the  opinion  in  that  case  that,  with  the  other  general 
rules  of  practice  in  admiralty,  these  interrogatories  come  to  us  directly  from 
the  Roman  law.  Id.  889.  In  the  civil  law  the  practice  of  putting  interrog- 
atories was  substituted  for  interrogatory  actions  after  tlie  latter  fell  into  dis- 
use. Id.  398.  But  interrogatories  were  and  are  subject  to  the  same  rules,  and 
governed  by  the  same  principles,  as  were  the  interrogatory  actions.  Id.  400. 
Now,  it  will  be  found  by  reference  to  the  civilians  quoted  by  the  learned  judge, 
that  the  interrogatory  action,  and  the  interrogatories  whicl)  were  substituted 
for  it,  were  contined  wholly  to  eliciting  the  oral  answers  of  the  adverse  party, 
and  could  not  be  used  to  procure  a  discovery  and  copy  of  documents.  For  the 
latter  purpose,  there  was  a  distinct  action  ad  exhibendum.  2  Huberus,  Prse- 
lectiones,  p.  415,  lib.  10,  tit.  4.  While  the  interrogatory  action  fell  into  disuse 
by  the  time  of  Justinian,  the  commentator  says  that  Ulplan  declares  the  actio 
ad  exhibendum  to  be  most  necessary  in  practice,  and  that  its  value  is  proved  by 
daily  examples.  Id.  1.  This  actio  ad  exhibendum  is  the  origin  of  the  bill  to 
discover  written  instruments  in  chancery.  2 Story,  Eq.  Jur.  §  1487.  (2)  While, 
in  the  simple  proceedings  of  the  American  admiralty,  these  distinctions  of  form 
may  be  disregarded,  aqd  discovery  of  written  instruments  be  compelled,  in  a 
proper  case,  by  interrogatories,  the  substantial  rights  of  the  parties  must  be 
preserved,  and  the  one  interrogated  should  not  be  compelled  to  exhibit  his 
business  books,  accounts,  and  correspondence  before  the  trial,  to  be  di- 
gested by  his  adversary  at  leisure,  except  on  grounds  strong  enough  to  uphold 
an  action  ad  exhibendum  or  a  bill  of  discovery.  Botli  the  ancient  action  and 
the  modern  bill  require  that  the  actor  or  complainant  shall  show  some  especial 
right  to  the  discovery  sought  beyond  the  ordinary  interest  of  litigant  to  pro- 
cure all  attainable  evidence  in  support  of  his  case,  and  this  special  right  must 
appear  on  the  face  of  his  pleadings.  2  Huberus,  415;  2  Story,  £q.  Jur.  §§ 
1490,  1491.  But  whoever  heard  of  a  bill  in  equity  seeking,  under  the  circum- 
stances of  this  case,  the  discovery  here  asked  ?  If  the  libelants  were  the  factors, 
trustees,  or  stewards  of  the  claimants,  and  bound  to  account  to  them,  more 
could  not  be  demanded.  If  they  were  charged  with  misappropriating  the  claim- 
ant's property,  a  fuller  discovery  could  not  be  required  than  that  they  exhibit 
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all  their  correspondence,  accounts,  and  book  entries  relating  to  the.  merchan- 
dise for  which  they  sue.  Such  practice  is  repugnant  to  the  spirit  of  our  Juris- 
prudence, which  has  always  jealously  guarded  the  private  affairs  of  litigants 
from  the  unnecessary  prying  of  thei r  ad  versaries.  Ko  precedent  can  be  found 
for  it  either  in  equity  or  admiralty.^ 


The  J.  F.  Card. 
(nutrict  Court,  E.  D.  Michigan.    May  S6, 1890.) 

ADMIRALTT-^SbAMSN— LlABILITT  OF  ShIP  TO  SUPPORT  AND  CUBB  InJURSD. 

The  obligation  of  a  vesdel  navigating  the  lakes  to  support  and  cure  seamen  takeik 
sick  or  receiving  injuries  in  the  service  of  the  ship  does  not  extend  beyond  the  ter- 
mination of  the  eeaman^s  contracti  and  his  return  to  his  home  or  to  a  marine  hos- 
pital. 
{Syllabus  hy  the  Court. 

In  Admiralty. 

This  was  a  libd  for  wages,  and  money  paid  for  medical  attendance^ 
board,  and  nursing,  after  libelant  had  been  compelled  to  leave  the  ves- 
sel by  reason  of  injuries  received  while  in  her  servioe.  The  facts  of  the 
case  were  substantially  as  follows:  Libelant  shipped  as  mate  on  the 
schooner  J.  F.  Card,  August  24,  1889,  at  $60  per  month  wages.  B» 
stated  his  employment  was  for  the  remainder  of  the  season,  but  admit- 
ted that  he  signed  shipping  articles  for  a  voyage  from  Detroit  to  Toledo, 
thence  to  Gladstone,  thence  to  Escanaba  to  load  ore,  and  thence  to  Erie, 
the  port  of  destination.  The  articles  themselves  were  lost.  While  the 
vessel  was  proceeding  down  Lake  Erie,  about  10  o'clock  in  the  evening 
of  September  16th,  with  a  fresh  wind  and  considerable  sea,  libelant 
went  on  top  of  the  cabin  to  reef  the  mainsail.  The  main  boom  wa& 
properly  crotched  to  prevent  its  swaying,  though  it  necessarily  lifted  a 
foot  or  two  in  the  seaway.  Libelant,  and  the  seamen  aiding  him,  had 
got  the  reef  point  tied  as  far  as  the  forward  end  of  the  cabin,  when  he 
attempted  to  jump  down  upon  the  deck.  He  did  not  take  hold  of  the- 
boom,  but  turned  around  to  step  down,  and  while  doing  this  the  boom 
struck  him  on  the  elbow  and  hip,  and  threw  him  upon  the  deck.  He^ 
was  carried  below  at  once,  where  he  remained  until  the  vessel  arrived 
at  Erie,  the  second  day  after  the  injury,  when  a  physician  was  sum- 
moned to  treat  him.  He  told  the  master  on  the  same  day  that  he  would 
have  to  leave  the  vessel,  and  at  his  request  another  mate  was  hired.  Aa 
soon  as  possible,  he  was  taken  at  his  own  request  to  the  steamer  Nyack, 
and  returned  tx)  his  home  in  Detroit.  It  was  conceded  that  he  received 
his  wages  at'  the  agreed  rate  until  he  left  the  vessel  at  Erie.  His  injury 
appeared  to  be  an  intercapsular  fracture  or  a  bruise.  He  claimed  in  his 
libel  wages  to  the  end  of  the  season,  the  expenses  of  his  medical  attend- 
ance, board  and  nursing  for  seven  weeks. 

Stewart  0.  Van  der  Marck^  for  libelant. 

Jff.  H.  Swan,  for  respondent. 
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Brown,  J.  The  most  important  question  of  iact  in  this  case  relates 
to  the  contract  of  hiring.  Upon  the  one  hand,  libelant  swears  that  he 
was  hired  at  Detroit  on  the  23d  day  of  Augusf  until  the  vessel  laid 
up,"  or  ''for  the  balance  of  the  season,"  and  that  the  master  ''under- 
stood it  so  at  the  time."  The  wages  were  to  be  $60  per  month.  Upon 
the  other  hand,  the  master  swears  he  hired  him  for  "just  as  long  as  we 
agreed."  "I  hired  him  for  the  trip  to  go  from  here  to  Toledo"  at  $60 
per  month.  He  adds  that  he  usually  hires  the  men  for  as  long  as  they 
can  agree.  About  four  days  after  he  went  on  board,  and  before  the  ves- 
sel started  on  her  voyage,  the  master  instructed  the  libelant,  who  was 
the  mate,  to  procure  the  signatures  of  the  sailors  to  shipping  articles  for 
the  voj^age  from  Detroit  to  Toledo ;  thence  to  Gladstone ;  thence  to  Es- 
canaba  to  load  ore;  and  thence  to  Erie,  the  port  of  destination.  These 
articles  were  lost,  but  it  was  admitted  that  they  would  show  that  libel- 
ant's name  was  signed  about  the  third,  instead  of  being  the  first,  as 
they  naturally  would  be,  he  being  the  mate.  Owing  to  some  dispute, 
either  about  the  rate  of  wages  or'  the  length  of  the  trip,  the  sailors  de- 
clined to  sign  the  articles  until  libelant  had  signed  them;  whereupon, 
in  order  to  induce  them  to  sign  the  articles,  libelant  put  his  own  name 
duwn  the  third  on  the  list. 

Without  undertaking  to  determine  whether  the  articles  were  binding 
upon  him  when  the  agreement,  as  sworn  to  both  by  him  and  by  the 
master,  was  a  different  one,  it  is  clear  that  there  is  no  preponderance 
of  evidence  in  favor  of  the  libelant  that  his  shipment  was  for  tlie  sea- 
son. My  own  impression  is  from  the  whole  testimony  that  the  agree- 
ment was  indefinite  as  to  time;  that  there  was  a  mutual  understanding 
that  either  party  might  declare  the  contract  at  an  end  if  he  chose  to  do 
so;  but,  as  both  parties  are  agreed  that  the  rate  of  wages  was  to  be  860 
per  month,  I  think  that  justice  will  be  done  by  following  the  rule  laid 
down  by  Judge  IjONGYEar  in  the  case  of  The  John  Martin^  2  Abb.  (U.  S.) 
172,  and  treating  this  as  an  engagement  for,  at  least,  one  month,  with 
the  option  on  either  side  of  terminating  the  engagement  at  the  end  of 
the  month. 

What,  then,  were  the  legal  obligations  of  the  schooner  to  the  libelant 
with  respect  to  his  injuries?  It  is  too  well  settled  to  require  a  citation 
of  authorities  that  a  seaman  taken  sick  or  receiving  injuries  in  the  serv- 
ice of  the  ship  is  entitled  to  be  treated  at  the  expense  of  the  ship,  unless 
such  injuries  are  received  in  consequence  of  his  own  gross  carelessness. 
This  is  not  only  the  law  of  "England  and  America,  but  apparently  of  ev- 
ery civilized  nation  possessing  a  maritime  code.  The  real  question  in 
this  case  is,  how  long  does  this  obligation  remain  in  force?  Does  it  con- 
tinue indefinitely,  until  the  seaman  is  cured,  or  does  it  cease  upon  the 
completion  of  the  voyage,  or  of  his  contract  of  hiring?  If  we  are  to  ac- 
cept the  authority  of  iZcgrf  v.  Ganfidd,  1  Sum.  195,  as  applicable  to  this 
case,  we  should  be  obliged  to  hold  that  the  liability  continued  until  the 
cure  was  complete,  "at  least  so  fer  as  the  ordinary  medical  means  ex- 
tend." In  this  case  the  iirjuries  were  received  just  as  the  ship  Albion 
was  returning  from  a  whaling  cruise,  and  after  she  had  reached  New 
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Bedford,  the  port  of  destination,  but  before  the  creW  had  been  dis- 
charged. The  court  held  that  the  acts  of  congress  with  respect  to  hos- 
pital money  and  the  relief  of  sick  and  disabled  seamen  had  not  su- 
perseded the  maritime  law,  but  were  rather  to  be  deemed  auxiliary 
to  it,  and  that  the  obligation  to  cure  the  seaman  at  the  expense  of 
the  ship  extended  beyond  the  termination  of  the  voyage,  although 
he  did  not  undertake  to  fix  a  limit  to  it.  This  opinion,  however, 
has  not  been  received  with  the  deference  usually  accorded  to  the  ut- 
terances of  Mr.  Justice  Story.  His  well-known  leaning  toward  the 
admiralty  courts,  and  his  belief  in  the  beneficence  of  their  jurisdic- 
tion and  forms  of  relief,  may  have  had  a  certain  influence  in  inducing 
him  to  extend  its  aid  to  cases  not  properly  within  its  purview.  Subse- 
quent cases  have  tended  to  limit  the  doctrine  of  Reed  v.  Canfidd^  and  it 
is  doubtful  if  it  can  any  longer  be  accepted  as  law.  In  Ne^yUl  v.  Clarke^ 
Olcott,  316,  322,  Judge  Betts  criticised  this  case,  and  held  that  the 
privilege  of  seamen  to  be  cured  at  the  expense  of  the  ship  continued  no 
longer  than  the  right  to  wages  under  tHeir  contract.  **It  is  manifest," 
says  he,  "that  a  t^onstruction  of  this  law,  which  should  charge  owners 
of  vessels  with  the  support  of  sick  crews  without  limitation  of  time, 
would  be  most  oppressive  in  its  consequences,  if  it  did  not  also  tend  to 
impair  to  a  serious  degree  the  maintenance  and  prosperity  of  a  merchant 
marine,  and  thus  become  a  public  evU."  The  question  was  also  consid- 
ered by  Judge  Miller,  of  the  district  court  of  Wisconsin,  in  The  Bea 
Flinty  1  Biss.  562,  in  which  he  held  the  ancient  maritime  rule  applica- 
ble to  seamen  upon  the  lakes  as  well  as  upon  the  high  seas;  but,  after 
a  full  review  of  American  cases,  came  to  the  conclusion  "that,  in  the 
absence  of  misconduct  or  neglect  on  the  part  of  the  officers,  the  obliga- 
tion of  the  vessel  to  provide  for  disabled  or  sick  seamen  should  only  be 
co-extensive  in  duration  to  that  of  the  seaman  to  the  vessel."  He  denied 
the  libelant  relief  for  any  expenses  incurred  after  his  arrival  at  the  port 
of  discharge.  The  question  was  again  considered  by  Judge  Betts  in  the 
case  of  The  Atlantic^  Abb.  Adm.  451,  476,  and  he  adhered  to  the  princi- 
ple "that  a  seaman  has  no  claim  upon  a  "fehip  or  her  owner  for  the  cure 
of  his  sickness  or  disabilities  after  his  contract  has  terminated,  and  he 
is  returned  to  his  port  of  shipment  or  discharge,  or  has  been  furnished 
with  means  to  do  so."  The  question  was  also  considered  by  Judge  Brown 
with  his  usual  care  in  The  City  of  Alexandria,  17  Fed.  Rep.  390,  in  which 
he  came  to  the  conclusion  that  "the  maritime  law  affords  no  sanction 
for  any  claim  to  compensation  beyond  that  already  received  by  the  libel- 
ant in  due  medical  care  and  treatment,  and  wages  to  the  end  of  the  voy- 
age." Of  course,  if  there  be  any  negligence  or  misconduct  on  the  part 
of  the  officers  of  the  vessel,  this  would  furnish  a  separate  ground  for  ac- 
tion, in  which  the  seaman  would  recover,  not  only  his  expenses  for  med- 
ical attendance,  etc.,  but  compensation  for  his  personal  injuries,  as  in 
ordinary  cases  of  negligence. 

But,  whether  the  case  of  Reed  v.  Canfidd  be  considered  as  correctly  de- 
cided or  not,  it  is  very  evident  that  it  has  no  application  to  the  short 
voyages  or  trips  upon  the  lakes.     The  rule  was  originally  adopted  for 
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the  protection  of  seamen  on  long  ocean  voyages,  where  they  were  una- 
ble to  obtain  medical  attendance,  or,  ifobtainable,usuall3^had  no  money 
to  spend  for  that  purpose.  Upon  such  voyages  sailors  are  shipped  for 
many  months,  and  even  years,  while  upon  the  lakes  they  are  rarely  shipped 
for  more  than  one  or  two  trips,  and  the  whole  equipment  may  be  changed 
a  dozen  times  in  the  course  of  the  season.  To  say  that  the  obligation  of 
the  ship  extends  to  the  cure  of  every  man  of  these  crews  who  happens 
to  be  taken  sick  or  receives  an  injury  while  upon  the  vessel,  no  matter 
how  long  the  disability  may  continue,  would  be  imposing  a  burden  upon 
vessel  owners  far  beyond  that  contemplated  by  the  law,  or  required  in 
the  interests  of  humanity.  The  court  will  take  judicial  notice  of  the 
fact  that  marine  hospitals  are  established  at  the  principal  lake  ports  for 
the  nursing  and  cure  of  sailors,  which  are  supported  by  deductions  from 
their  wages.  In  view  of  the  fact  that  there  is  such  a  hospital  here  in 
Detroit,  I  think4bat  the  libelant  cannot  charge  the  owners  of  this  vessel 
with  the  expenses  of  his  medical  attendance  and  board  and  nursing  for 
the  seven  weeks  following  the  accident,  and  before  the  filing  of  his  libel. 
He  should  have  resorted  to  the  marine  hospital,  where  he  would  have 
been  treated  free  of  expense  to  himself  and  to  the  owners  of  the  ship. 
I  think  that  full  justice  will  be  done  him  by  permitting  him  to  recover 
his  wages  for  the  balance  of  the  month,  the  amount  paid  his  physician 
at  Erie,  and  his  return  fare  to  Detroit;  and  for  this  amount  he  is  enti- 
tled to  a  decree,  with  costs. 


The  Lopez.* 

Phipps  et  al,  v.  Lopez. 

(District  Court,  S.  D,  Aluhama.    April  22, 1890.) 

Abmihaltt— Dbobsb  fro  Confesso. 

A  decree  pro  confesao  in  admiralty  is  not  final,  and  merely  authorizes  the  court 
to  hear  the  case  ex  parte,  either  directly,  or  by  reference  to  a  oommlBsloner  to  as- 
certain and  report  the  amount  due. 

In  Admiralty.     Libel  for  supplies  on  open  account. 

A  decree  pro  confesso  was  rendered  against  the  schooner,  whereupon 
the  libelant's  proctor  moved  the  court  for  a  final  decree  for  the  sum  sued 
for  as  set  up  in  the  libel,  without  further  proof  in  support  of  the  claim. 

Hannis  Taylor^  for  libelant. 

TouLMiN,  J.,  (orally.)  When  the  court  adjudges  a  libel  to  be  taken 
pro  conjmOy  and  proceeds  to  hear  the  cause  ex  parte^  as  provided  for  in 
admiralty  rule  29,  the  ex  parte  hearing  may  take  place  at  the  time  of  the 
default,  or  on  a  future  day  in  court,  as  the  court  may  direct.  The  more 
usual  course  is  to  refer  the  matter  to  a  commissioner  to  hear  the  parties, 
and  make  report  thereon  to  the  court.     Ben.  Adm.  §§  449-452;  2  CJonk. 

1  Repdrted  by  Peter  J.  Hamilton,  Esq.,  of  the  Mobile  bar. 
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Adm.  178, 191.  The  decree  pro  confeaso  is  an  interlocutor}'  decree  against 
the  defendant  or  claimant,  as  the  case  may  be.  It  is  not  a  final  de- 
cree, "such  a  decree  as  he  can  abide  by,"  but  the  court  is  to  "  proceed 
to  hear  the  cause  ez  parte,  and  judge  therein  as  to  law  and  justice  shall 
appertain."  The  judge  may  himself  determine  the  amount  to  be  de- 
creed, or,  which  is  the  usual  practice,  he  may  refer  it  to  the  clerk  or  to 
a  commissioner  to  ascertain  and  report  it.  Id.  183-189.  The  case  in 
11  Wall.  268,  (MSler  v.  U.  S.,)  cited  by  libelant's  proctor,  was  a  case 
of  seizure  on  a  proceeding  for  condemnation  and  forfeiture.  In  such 
cases,  whether  in  revenue  cases  or  admiralty  suits  in  rem  for  condemna- 
tion and  forfeiture  of  the  property  seized,  (as,  for  instance,  in  prize  cases,) 
the  decree  of  condemnation  Is  absolute,  the  only  question  being  whether 
the  property  be  forfeited  or  not.  The  rule  in  admiralty  suits  on  claims 
ex  contractu  is  different.  In  such  cases  the  court  must  make  some  in- 
quiry, and  ascertain  the  sum  which  the  plaintiff  is  entitled  to  recover, 
and  for  which  a  final  decree  shall  be  rendered.  Authorities  mpra.  The 
motion  is  denied,  and  it  is  ordered  that  it  be  referred  to  the  clerk  to  as- 
certain from  proof  the  sum  which  the  libelant  is*  entitled  to  recover,  for 
which  a  final  decree  will  be  rendered. 


The  Buitannia.. 

Thb  Beaconsfibld. 

Cleugh  V,  The  Britannia.    CtoMPAONiE  Francaisb  r.  The  Beacons- 
field.     Cotton  et  al.  v.  The  Brixaknia  et  al. 

idrcuU  Court,  5.  D.  New  York.    June  10, 1890.) 

In  Admiralty.     On  appeal  from  district  court.     34  Fed.  Rep.  546. 
For  opinion  in  this  case,  together  with  the  other  findings  of  fact  and 
the  conclusions  of  law,  see  42  Fed.  Rep.  67. 

Roheii  D,  Benedict,  for  the  Britannia  and  the  Compagnie  Francaise. 
George  A.  Black,  for  the  Beaconsfield  and  Gleugh, 
Sidney  Chvhb^  for  Cotton  et  al. 

Lacombe,  J.  The  findings  of  fact  herein  are  hereby  amended  by 
adding  thereto  the  following:  ThirtieOi.  From  the  fact  that  they  allowed 
their  vessel  to  come  into  collision  with  the  Beaconsfield  under  the  cir- 
cumstances specifically  detailed  in  the  forgoing,  findings,  it  must  be  in- 
ferred that  there  was  negligent  navigation  on  the  part  of  those  in  charge 
of  the  Britanni  ;  Thirty-First.  The  cond  uct  of  those  in  charge  of  the  Bea- 
consfield, as  specifically  set  forth  in  the  forgoing  findings,  does  not 
warrant  the  inference  that  there  was  on  their  part  negligence  contributing 
to  produce  the  collision. 
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Hennikg  v.  Western  Union  Tel.  Co. 
{Circuit  Ccurt,  I>.  South  Carolina.    1|aj  88, 1800.) 

Rbhoyal  of  Causks— Domicii«b~Corpobation8. 

A  conporation  chartered  in  another  state  is  not  a  resident  of  a  state,  within  the 
sense  of  the  removal  act  of  1888,  simply  because  it  does  business  and  has  agents 
within  such  state,    f'ollowing  Fales  y.  Railway  Co*^  82  Fed.  Rep.  678. 

{SyUahua  hy  the  Court.) 

At  Law.     On  motion  to  remand. 

Bond,  J.  The  petition  to  remand  this  cause  is  based  on  the  ground 
that  the  defendant,  although  a  corporation  under  the  law  of  New  York, 
has  a  place  of  business,  agents,  and  property  in  South  Carolina.  Being 
so  a  resident  of  the  state  of  South  Carolina,  it  is  argued  the  cause  should 
not  have  been  removed  from  the  state  court  under  the  act  of  congress  of 
1888.  We  follow  Fales  v.  Railway  Co,,  32  Fed.  Rep.  673,  and  the  other 
cases  taking  the  same  view  with  it.     The  motion  to  remand  is  refused. 

SiMONTON,  J.,  concurring. 


RoTHCHiLD  et  al,  V.  HoGE  et  al.  , 

ICircuVt  Court,  E.  D.  Virginia.    May  26, 1890.)     ^ 

1.  ASBIONMBNT  FOR  BeXSFIT  OF  CrEDITORS—PbBFBRBKOBS— SPEOIAL  PARTNERSHIPS. 

Under  Code  Va.  %  2874,  providing  that  no  assignment  made  by  an  insolvent  special 
partnership  for  the  purpose  of  giving  preferences  shaU  be  valid,  creditors  who  have 
filed  bills  against  a  special  partnership  which  has  made  such  an  assignment,  under 
Code  Va.  $2460,  providing  that  suits  may  be  brought  by  creditors  to  avoid  assign- 
ments with  intent  to  delay,  hinder,  and  defraud  creditors,  prohibited  by  section 
245S,  and  that  the  creditors  filing  such  bills  shall  have  a  lien  on  the  property  of  the 
partnership  from  the  date  the  bills  are  filed,  are  not  entitled  to  have  their  fuU 
claim  paid  out  of  the  assets  of  the  firm  according  to  the  dates  of  filing  their  bills, 
to  the  exclusion  of  other  creditors.  AU  creditors  are  entitled  to  share  in  the  assets 
pro  rata. 

2.  Bpecial  Partnership— Payment  of  Capital  in  .Cash. 

A  check  given  by  a  special  partner,  as  his  capital  in  the  firm,  which  is  received 
by  a  bank,  and  without  verification  placed  as  cash  to  the  credit  of  the  firm,  and 
which  on  presentation  is  paid  by  the  bank  on  which  it  is  drawn,  is  a  sufficient  com- 
pliance with  a  statute  requiring  the  capital  of  a  special  partner  to  be  paid  in  cash. 
B   Same '~~'Retrospbctivb  Laws 

Act  Va.  Feb.  29, 1888,  (Acts  Va.  1887-88,  a  268,)  amending  Code  Va.  1887,  $  2871, 
and  requiring  the  names  of  special  partners  to  be  posted,  together  with  the  names 
of  the  general  partners,  conspicuously  on  the  front  of  the  firm's  place  of  business, 
does  not  apply  to  special  partnerships  entered  into  before  the  act  took  effect. 

In  Equity. 

Slater  &  Montague,  Robt.  L.  Montague,  and  Meredith  &  Ck>cke^  for  com- 
plainants. 

v.43F.no.2 — 7 


Digitized  by 


Google 


98  FEDERAL  REPORTER ,  Vol.  48. 

Guy  &  CHUiam  and  Waller  R,  Staples,  for  defeudanta. 

Hughes,  J.  Martin  &  Powers  conducted  a  business  in  notions  and 
white  goods  in  Richmond,  Va.,  as  a  special  partnership,  from  the.  6th 
February,  1886,  tiU  their  failure,  oh  the  5th  December,  1889.  The 
general  partners  were  Saml.  T.  Martin  and  William  A.  Powers.  The 
special  partners  were  Edgar  D.  Taylor  and  Howard  Swineford.  The 
original  input  capital  of  the  firm  was  $12,500.  Of  this  Taylor  put  in 
$5,000  in  a  check  on  the  Planters'  National  Bank,  of  Richmond;  Swine- 
ford put  in  $5,000,  partly  in  a  check  of  $1,000  on  the  Planters'  Bank, 
and  the  rest  in  a  check  of  $4,000  on  the  National  Bank  of  Virginia,  at 
Richmond;  and  Martin  put  in  the  remaining  $2,500.  Before  the  certifi- 
cate of  special  partnership  was  made  and  sworn  to,  on  the  6th  February, 
1886,  the  Planters'  National  Bank  had  received  all  the  checks  making 
up  the  $12,500  of  capital,  (which  except  one  were  drawn  on  itself,;  as 
cash;  and  had  entered  upon  its  own  books,  and  credited  in  a  pass-book 
given  to  the  firm,  a  credit  of  $12,500  as  "cash"  to  the  new  firm  of 
Martin  &  Powers.  Due  publication  was  made  on  the  day  of  this  deposit, 
in  the  evening  newspaper  of  Richmond,  of  the  formation  of  the  partner- 
ship, of  the  names  of  the  respective  partners,  general  and  special,  and 
of  the  amount  of  capital  contributed  each  by  the  special  partners.  There 
is  no  complaint  that  any  of  the  requirements  of  the  laws  of  Virginia  re- 
specting special  partnerships  were  not  complied  with,  except  as  will  be 
hereafter  adverted  to. 

Among  the  provisions  of  the  laws  of  Virginia  in  force  on  the  6th 
February,  1886,  and  still  in  force,  are  the  following:  What  is  now  sec- 
tion 2873  of  the  present  Code  provides  that,  in  case  of  the  insolvency  of 
a  special  partnership,  no  special  partner  shall  be  paid  as  a  creditor  of 
the  firm  until  all  its  other  creditors  are  satisfied;  and  what  is  now  section 
2874  of  the  Code  provides  that  no  assignment  made  by  an  insolvent 
special  partnership,  for  the  purpose  of  giving  a  preference  over  creditors 
of  the  firm  to  one  or  more  creditors,  shall  be  valid.  In  the  original  law 
of  Virginia,  relating  to  special  partnerships,  (section  22,  c.  67,  acta 
1836-37,)  it  was  pro\ided  that  every  special  partner  who  shall  violate 
the  provision  against  deeds  of  preferences  just  named,  or  shall  concur  in 
or  assent  to  such  violation,  shall  be  liable  as  a  general  partner.  But  this 
section  became  obsolete  after  the  adoption  of  the  Code  of  1849,  by  hav- 
ing been  intentionally  omitted  from  that  revision. 

About  two  years  after  the  formation  of  the  special  partnership  of  Mar- 
tin &  Powers,  the  legislature  of  Virginia  passed  a  law*  which  it  declared 
should  be  in  force  after  May  1, 1888,  amending  the  general  law  of  special 
partnerships,  by  requiring  that  the  names  of  the  general  and  the  special 
partners  should  appear  conspicuously  upon  the  front  of  the  place  of 
business  of  every  special  partnership;  and  making  special  liable  as  gener- 
al partners  in  default  of  compliance  with  this  requirement.  The  act  does 
not  refer  in  terms  to  pre-existing  partnerships.     The  evidence  taken  in 

» Act  Va.  Feb.  29, 1888,  (Acts  1887-88,  c.  268,)  amending  Code  Va.  1887,  S  2871. 
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this  cause  shows  that  the  names  of  the  special  partners,  Edgar  D.  Tay- 
lor and  Howard  Swineford,  were  not  placed  conspicuously  upon  the  front 
of  the  place  of  business  of  Martin  &  Powers  after  the  1st  of  May,  1888. 

The  Code  of  Virginia,  re-enacting  the  statutes  of  13  &  29  Eliz.  on  the 
subject,  in  section  2458  provides  that  assignments  of  property  made 
with  intent  to  delay,  hinder,  and  defraud  creditors  shall  be  void  as  to 
creditors,  though  remaining  valid  as  between  the  parties  to  them.  In 
section  2459  it  provides  similarly  as  to  voluntary  gifts  or  conveyances 
of  property.  And  in  section  2460  it  authorizes  suits  to  be  brought  by 
creditors  to  avoid  such  assignments  and  conveyances  as  are  described  in 
sections  2158  and  2459  before  judgments  obtained;  and  gives  liens  to 
creditors  instituting  such  suits,  from  the  times  of  commencing  them, 
and  to  creditors  filing  petitions  in  such  suits,  from  the  times,  respectively, 
of  filing  their  petitions.  But  the  supreme  court  of  appeals  of  Virginia, 
in  numerous  decisions,  has  held  that  assignments  for  the  benefit  of  cred- 
itors, which  give  preferences  to  one  or  more  creditors  or  classes  of  cred- 
itors over  others,  if  otherwise  free  from  fraud,  are  not  void  merely  on 
account  of  preferences  being  given. 

The  law  and  the  facta  of  this  case  being  as  thus  set  forth,  the  two  gen- 
eral partners  of  the  firm  of  Martin  &  Powers  executed  to  Howard  D. 
Hoge,  as  trustee,  on  the  5th  December,  1889,  a  deed  of  assignment,  by 
which  they  conveyed  all  the  stock  in  trade,  choses  in  action,  open  ac- 
counts, ofiice  fiimiture,  and  all  the  property,  social  and  individual,  be- 
longing to  them,  to  their  trustee,  for  the  benefit  of  the  creditors  of  the 
firm;  and  by  which,  distributing  their  obligations  to  creditors  into  five 
diff*erent  classes,  they  provided  that  the  assets  of  the  firm  should  be  sold, 
and  payment  of  the  proceeds  made,  to  the  creditors  holding  their  obli- 
gations in  the  order  named  in  the  deed,  paying  those  of  the  first  class  in 
full,  and  so  on,  each  successive  class -to  receive  pa5Tnent  in  full  according 
as  the  fund  would  hold  out.  Except  one  or  two  banks,  the  names  of  the 
creditors  of  the  firm  do  not  appear  upon  the  face  of  the  deed;  but  it  ap- 
pears from  the  evidence  taken  in  the  cause  that  the  two  special  partners, 
E.  D.  Taylor  and  H.  Swineford,  were  indorsers  for  the  firm  to  an  aggre- 
gate amount  of  $15,000.  It  does  not  appear  that  either  of  the  special 
partners  had  art  or  part,  either  direct  or  indirect,  in  the  making  of  this 
assignment.  The  complainants'  bill  and  supplemental  bill  assails  the 
deed  thus  described,  prays  that  it  be  set  aside  as  void,  and  that  the  fund 
which  has  resulted  from  the  sales  and  collections  of  the  trustee  shall  be 
paid,  first,  to  V.  Henry  Rothchild  &  Co.,  who  filed  the  bills  of  com- 
plaint, and  thereby  brpught  the  fund  into  this  court;  and  afterwards,  in 
the  order  of  the  respective  dates  of  filing  their  petitions,  to  the  numerous 
petitioners  who  have  filed  claims  in  this  cause  as  prescribed  by  section 
2460  of  the  code  above  cited.  The  supplemental  bill,  moreover,  charges 
that  the  special  partners  of  the  firm  are  liable  as  general  partners  for  the 
entire  indebtedness  of  the  firm,  and  prays  the  court  to  enforce  that  liabil- 
ity.    I  come,  therefore,  to  pass  upon  these  prayers  of  the  bills. 

The  firm  of  Martin  &  Powers  having  been  as  to  the  public  and  its  cred- 
itors a  special  partnership,  it  is  clear,  and  indeed  conceded,  that  the  gen- 
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eral  partners  who  executed  the  assignment  of  the  5th  December,  1889, 
had  no  power  to  do  so,  and  that  the  deed  is  invalid.  Section  2874, 
which  is  the  law  of  special  partnerships,  declares  that  no  assignment  can 
be  made  of  the  effects  of  such  a  firm  that  shall  give  preferences  between 
its  creditors. 

But  it  is  contended  by  counsel  for  complainants  and  petitioners  that  the 
making  of  the  assignment  in  this  case  was  a  fraud  upon  this  section  2874 
of  the  code,  and  therefore  that  they  are  entitled  to  the  benefit  of  section 
2460,  which  gives  preferences  to  vigilant  creditors  assailing  the  assign- 
ment according  to  the  degree  of  their  vigilance.  Accordingly  they  pray 
the  court  to  do  what  section  2874  forbids  the  partners  to  do.  They  call 
upon  it  to  make  a  decree  declaring  a  greater  number  of  preferences  be- 
tween the  creditors  of  this  firm  than  the  faulty  instrument  which  they 
assail  as  fraudulent  itself  created.  Logically,  this  would  be  condoning 
one  fraud  upon  section  2874  with  another, — a  lesser  fraud  with  a  greater 
one.  The  jpro  rata  payment  of  creditors  is  the  fundamental  law  of  special 
partnerships.  All  contracts  made  with  special  partnership  firms,  all 
credits  given  them,  are,  in  contemplation  of  law,  made  and  given  on  the 
faith  of  an  equal  distribution  of  the  assets  in  the  event  of  failure,  on  the 
faith  of  section  2874,  which  forbids  preferences  as  between  creditors. 
To  violate  this  rule  of  distribution,  by  preferring  any  creditor  or  class  of 
creditors  over  others,  would  be  to  break  faith  with  all,  and  to  repudiate 
the  fundamental  principle  on  which  the  business  of  this  firm  was  trans- 
acted with  the  public.  Such  a  proceeding  cannot  be  thought  of.  The 
effects  of  this  firm  must  be  distributed  pro  rata.  The  statute  law  hap- 
pily requires  the  couii;  to  follow  the  golden  rule  of  chancery,  "equality 
is  equity,"  in  the  distribution  of  this  fund. 

Complainants  and  petitioners  further  pray  the  court  to  subject  the 
special  partners  of  this  firm  to  liability  as  general  partners  to  its  cred- 
itors. The  first  ground  on  which  this  demand  is  based,  is  that  Howard 
Swineford,  one  of  the  special  partners,  paid  84,000  of  his  in-put  stipend 
of  $5,000  with  a  check  on  the  National  Bank  of  Virginia,  of  this  city. 
They  cite  decisions  rendered  by  various  courts  to  the  effect  that  the  cash 
required  by  statute  to  be  paid  as  the  capital  of  special  partnerships  must 
be  money  itself,  and  cannot  be  substituted  with  checks;  this  ruling  be- 
ing founded  on  the  principle  that  nothing  can  be  regarded  as  the  capital 
of  such  a  firm  but  money  that  is  placed  within  its  absolute  control. 
Counsel  for  the  special  partners  cite  other  cases  in  which  other  courts 
have  held  that  checks,  undoubtedly  good,  may  be  received  as  money. 

It  is  easy  to  reconcile  these  decisions.  When  checks  are  used  as  sub- 
stitutes for  cash,  or  with  the  intention  of  avoiding  the  immediate  pay- 
ment of  money,  they  are  held  to  be  an  evasion  of  the  law  requiring  the 
in-put  quotas  of  special  partners  to  be  paid  in  cash,  and  to  be  an  insuf- 
ficient compliance  with  the  requirements  of  law  in  that  regard.  The 
check  under  consideration  was  that  of  a  man  in  the  highest  credit  in 
Richmond,  drawn  upon  a  bank  but  a  few  doors  distant  from  the  bank 
which  received  it  on  the  same  street,  and  payable  instanter.  The  only 
person  competent  at  the  time  to  question  its  value  was  the  bank  which 
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received  it,  and  that  bank  was  so  confident  of  its  value  as  cash  that, 
without  sending  it  for  verification,  itforthwith  placed  the  amount  of  it 
to  the  credit  as  cash  of  Martin  &  Powers.  It  would  offend  the  senti- 
ment of  the  commercial  and  banking  community  to  hold  that  such  a 
check,  so  received,  and  so  credited,  which  was  duly  paid,  and  the  pro- 
ceeds of  it  fully  used  by  the  bank  receiving  and  the  firm  credited  with 
it,  was  not  cash;  and  it  would  inflict  an  injustice  upon  these  special 
partners,  which  no  court  of  conscience  could  be  capabls  of'4)erpetratingj 
to  hold  them  responsible  in  thousands  of  dollars  beyond* t^0Sr:iivp.ut  for 
the  general  debts  of  this  firm',  on  a  pretence  so  nari,-ow  tfiid  so  technical. 
It  is  further  insisted  that,  inasmuch  as  the  proVisi(5ntf-o^ihe^^ot^f 
Assembly  of  February,  1888,  which  required  the  names  of  special 
partners  to  be  posted  conspicuously  in  front  of  the  places  of  business  of 
special  partnerships  after  the  1st  May,  1888,  was  not  complied  with  by 
the  firm  of  Martin  &  Powers  after  that  date,  Mr.  Taylor  and  Mr.  Swine- 
ford  became  afterwards  liable  as  general  partners.  It  is  not  worth  while 
to  inquire  whether  this  act  of  1888  was  a  remedial  law,  such  as  must 
have  retrospective  operation;  or  to  enter  into  the  discussion  so  elaborately 
conducted  at  the  bar,  whether  general  remedial  laws  operate  more  or  less 
universaUy  from  and  after  the  dates  when  they  come  into  effect.  The 
contract  betweep  the  partners  of  this  firm  inter  se,  and  between  each  of 
them  and  the  public  at  large  and  the  firm's  creditors,  as  to  the  liability 
of  its  special  partners,  was  determined  and  defined  by  the  laws  of  Vir- 
ginia regulating  special  partnerships,  which  were  in  force  when  the  firm 
of  Martin '&  Powers  was  formed, — the  laws  as  they  were  on  the  6th  Feb- 
ruary, 1886.  If  the  special  partners  complied  then  and  throughout  the 
existence  of  the  firm  with  the  requirements  of  the  law  which  entered 
into  and  formed  the  basis  of  their  contract  with  the  general  partners  and 
the  public  when  the  partnership  was  formed,  they  performed  their  whole 
duty.  No  law  on  the  general  subject  of  such  partnerships  which,  amend- 
ing a  previous  one,  imposes  new  and  additional  duties  upon  them,  can 
justly  be  held  by  the  courts  to  apply  to  pre-existing  partnerships,  un- 
less the  new  law  so  declares  in  express  terms.  No  one  should  be  subject  to 
heavy  pecuniary  liabilities  by  mere  implication  of  law.  Special  partners 
are  very  often  non-residents  of  the  places  or  the  states  in  which  the  busines? 
of  their  firms  are  conducted .  It  is  not  competent  for  them  to  engage  in  the 
personal  management  of  such  business.  The  law  expects  them  to  hold 
aloof.  If,  after  complying  with  all  the  preliminary  duties  required  by 
law,  with  a  view  to  their  protection  as  special  partners,  and  after  leaving 
the  business  of  the  firm  to  go  on  under  the  management  of  general  part- 
ners, new  laws  are  passed  requiring  additional  duties  to  be  performed, 
and  subjecting  them  to  liabilities  in  default  of  performance,  never  con- 
templated by  them,  the  courts  will  not  presume  that  the  new  legislation 
was  intended  to  apply  to  their  case.  When  the  new  law  makes  the  non- 
compliance with  new  requirements  the  ground  for  imposing  heavy  pecu- 
niary liabilities,  it  is  of  the  nature  of  penal  legislation,  and  must  be  ex- 
press and  specific  in  its  terms.  I  do  not  think  the  special  partners  in 
this  case  became  liable  as  general  partners  by  the  non-posting  of  their 
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names  before  their  firm's  place  of  business,  after  the  Ist  May,  1888.  I 
will  sign  a  decree  drawn  in  accordance  with  the  principles  settled  by  the 
court  of  appeals  of  Virginia  in  the  case  of  MtArthwr  v.  Ohaae^  13  Grat. 
683,  60  far  as  it  is  applicable  to  the  case  at  bar. 


.Briqgs  et  al.  v^  Sample  et  al. 
;;.  *:  '.;•  /•:•••*  *••  •••  "'*  (circuit  court,  D.  Kansas.    July  24, 189a) 

1.  Deed— Validity— Indian  Title, 

The  treaty  with  the  Kickapoo  Indians  (18  U.  8.  St  624)  provided  that  the  land 
allotted  to  the  Indians  could  .not  be  sold  to  white  men  without  permission  of  the 
president,  which  permission  should  be  signified  by  his  causing  the  land  to  be  pat- 
ented to  the  Indians  **with  power  of  alienation, "  and  that  before  receiving  patent 
the  Indians  must  appear  before  the  district  court,  malice  proof  of  their  intelligence 
and  ability,  and  take  the  oath  of  allegiance.  An  Indian  conveyed  his  land  by 
warranty  deed  on  the  day  he  made  such  proof,  and  after  he  had  obtained  his  patent 
conveyed  the  land  to  another  grantee.  Held^  that  the  second  grantee  took  the 
land,  since  the  first  deed,  being  made  before  patent,  was  ineifeotual  to  convey  the 
land,  either  directly  or  by  estoppel. 

2.  Same— Recording — ^Notice. 

The  recording  of  the  first  deed  before  the  patent  was  granted  constituted  no 
notice  to  the  second  grantee. 

In  Equity. 

H.  M,  Jackson,  for  plaintift. 

A,  F.  Martin,  for  defendants. 

Foster,  J.  The  complainants  file  their  bill  in  equity  to  quiet  title  to 
40  acres  of  land  in  Atchison  county,  Kan.,  alleging  title  and  possession 
in  themselves,  and  further  alleging  that  the  action  involves  a  construction 
of  a  treaty  of  the  United  States  with  the  Kickapoo  tribe  of  Indians,  and 
that  the  defendants  set  up  some  claim  to  said  property  which  constitutes 
a  cloud  upon  complainants'  title,  and  pray  to  have  the  title  quieted,  and 
for  an  injunction  against  defendants  from  interfering  with  complainants' 
possession.  The  facts  are  briefly  these:  The  land  was  allotted  to  Me- 
shem-a-wa,  (Peter  Cadue,)  a  Kickapoo  Indian,  under  the  treaty  with 
such  tribe  proclaimed  May  28,  1863.  13  U.  S.  St.  624.  On  October 
20,  1886,  said  Indian  appeared  before  the  United  States  district  court, 
and  made  proof  as  contemplated  by  the  third  article  of  said  treaty,  and 
took  the  oath  of  allegiance  therein  provided  for.  On  the  24th  day  of  De- 
cember, 1887,  the  president  of  the  United  States  directed  a  patent  to  issue 
to  said  allottee,  and  on  the  19th  day  of  January,  1888,  said  patent  was 
issued,  and  delivered  to  the  patentee;  and  on  the  25th  day  of  January, 
said  patentee  conveyed  the  land  by  warranty  deed  to  these  complainants. 
The  source  of  the  defendants'  title  is  a  warranty  deed  executed  and  de- 
livered by  said  allottee  to  W.  C.  Cole  and  A.  F.  Martin  on  the  20th  day 
of  October,  1886,  being  the  same  day  he  made  his  proof  before  the  United 
States  court,  but  long  before  the  patent  was  issued,  and  before  the  presi- 
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dent  ordered  it  to  be  issued.  This  deed  was  recorded  in  the  oflSce  of  the 
register  of  deeds  of  Atchison  county  on  the  same  day  it  was  executed. 
All  of  these  grantees  are  white  men,  and  in  no  way  connected  with  the 
Kickapoo  tribe  of  Indians,  and,  it  appears  from  the  evidence,  complain- 
ants are  in  possession.  The  question  to  be  determined  under  this  state 
of  facts  is  this:  Which  of  these  grantees  has  the  legal  title  to  said  land? 
Article  2  of  said  Kickapoo  treaty  has  this  provision  relating  to  allotments 
in  severalty: 

"Until  otherwise  provided  by  law,  such  tracts  shall  be  exempt  from  levy, 
taxation,  or  sale,  and  shall  be  alienable  in  fee,  or  leased,  or  otherwise  disposed 
of,  only  to  the  United  States,  or  to  persons  then  being  members  of  the  Kick- 
apoo tribe,  and  of  Indian  blood,  with  the  permission  of  the  president,  and  un- 
der such  rules  and  regulations  as  the  secretary  of  the  interior  shall  provide, 
except  as  may  be  hereinafter  provided." 

Article  3  of  said  treaty  is  as  follows :  * 

"At  any  time  hereafter,  when  the  president  of  the  United  States  shall  have 
become  satisfied  that  any  adults*  being  males  and  heads  of  families,  who  may 
be  allottees  under  the  provision  of  the  foregoing  article,  are  sufficiently  intel- 
ligent and  prudent  to  control  their  affairs  and  interests,  he  may,  at  the  request 
of  such  persons,  cause  the  land  severally  held  by  them  to  be  conveyed  to  them 
by  patent,  in  fee-simple,  with  power  of  alienation,  and  may  at  the  same  time 
cause  to  be  set  apart,  and  placed  to  their  credit  severally,  their  proportion  of 
the  cash  value  of  the  credits  of  the  tribe,  principal  and  interest,  then  held  in 
trust  by  the  United  States,  and  also,  as  tlie  same  may  be  received,  their  pro- 
portion of  the  proceeds  of  the  sale  of  lands  under  the  provisions  of  this  treaty ; 
and  such  patents  being  issued,  and  such  payments  ordered  to  be  made  by  the 
president,  such  competent  persons  shall  cease  to  be  members  of  said  tribe, 
and  shall  become  citizens  of  the  United  States;  and  thereafter  the  lands  so 
patented  to  them  shall  be  subject  to  levy,  taxation,  and  sale,  in  like  manner 
with  the  property  of  other  citizens:  provided  that,  before  making,  any  such 
application  to  the  president,  they  shall  appear  in  open  court,  in  the  district 
court  of  the  United  States  for  the  district  of  Kansas,  and  make  the  same  proof, 
and  take  the  same  oath  of  allegiance,  as  is  provided  by  law  for  the  naturaliza- 
tion of  aliens,  and  shall  also  make  proof,  to  the  satisfaction  of  said  court,  that 
they  are  sufficiently  intelligent  and  prudent  to  control  their  affairs  and  inter- 
ests; that  they  have  adopted  the  habits  of  civilized  life,  and  have  been  able  to 
support,  for  at  least  five  years,  themselves  and  families." 

It  will  be  observed  that,  under  the  provisions  of  article  2  of  said  treaty, 
this  land  could  not  be  sold  to  any  person  other  than  a  member  of  the 
Kickapoo  tribe  without  the  permission  of  the  president  of  the  United 
States.  Article  3  provides  the  mode  by  which  the  president  Shall  act  in 
giving  his  permission  to  the  allottee  to  alienate  his  land.  Being  satisfied 
of  the  intelligence  and  prudence  of  the  Indian  to  control  his  own  affairs 
and  interests,  the  president  may  cause  the  land  to  be  conveyed  to  him 
"by  patent  in  fee-simple,  with  power  of  alienation;  *  *  *  and  such 
patents  being  issued,  and  such  payments  ordered  to  be  made  by  the  pres- 
ident, such  persons  shall  cease  to  be  members  of  said  tribe,  and  shall 
become  citizens  of  the  United  States,  and  thereafter  the  lands  so  pat- 
ented to  them  shall  be  subject  to  levy,  taxation,  and  sale  in  like  manner 
with  the  property  of  other  citizens."  The  article  further  provides  that 
before  making  application  to  the  president  the  Indian  shall  appear  before 
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the  United  States  district  court,  and  make  certain  proofs  establishing 
his  intelligence,  ability  to  support  himself  and  family,  etc.,  and  take  the 
oath  of  allegiance.  This  proof  and  oath  of  allegiance  before  the  court 
does  not  of  itself  make  the  Indian  a  citizen,  or  sever  his  tribal  relations, 
or  procure  him  his  patent,  or  make  his  land  alienable.  It  is  simply  a 
preliminary  proceeding  to  his  making  application  to  the  president,  and 
thereafter  the  president  may  act  in  the  matter;  and  not  until  his  patent 
is  issued,  and  payments  of  his  interest  in  the  trust  fund  have  been  ordered, 
does  he  cease  to  be  a  member  of  the  tribe,  and  become  a  citizen,  and  pos- 
sess the  power  to  alienate  his  land.  It  is  clear  that  at  the  time  this  allot- 
tee made  his  deed  to  Cole  and  Martin,  October  20, 1886,  he  was  not  a  cit- 
izen, but  still  held  his  tribal  relations,  and  was  incompetent  to  contract, 
or  to  be  contracted  with,  for  the  sale  of  his  land;  and  his  deed  to  said 
parties  was  illegal  and  void.  Under  the  plain  words  of  the  treaty,  it 
would  seem  no  citation  of  cases  is  necessary;  but,  touching  on  this  sub- 
ject, see  the  following  cases:  Pennock  v.  Monroe,  5  ICan.  584;  Libby  v. 
Clark,  118  U.  S.  250,  6  Sup.  Ct.  Rep.  1045;  Smith  v.  Stevens,  10  Wall. 
327;  Sfiddon  v.  Donohoe,  40  Kan.  346,  19  Pac.  Rep.  901;  Maynea  v. 
Veale,  20  Kan.  374. 

The  defendants,  however,  insist  that  the  title  afterwards  acquired  by 
the  allottee  by  the  issuing  of  patent  accrued  by  operation  of  law  to  his 
first  grantees,  under  the  covenants  of  warranty,  and  that  he  and  his  sub- 
sequent grantees  are  estopped  to  set  up  the  subsequently  acquired  title. 
This  position  is  not  tenable.  A  void  deed  with  covenants  of  warranty 
does  not  convey  an  after-acquired  title.  The  grantor  was  incompetent, 
and  under  disability,  to  make  the  contract.  The  conveyance  was  in  vio- 
lation of  law,  and  he  may  repudiate  his  act;  but,  if  he  invokes  the  aid 
of  a  court  of  equity,  he  must  do  equity.  The  question  remains,  can  the 
patentee  or  his  grantees,  with  knowledge  of  the  former  conveyance,  invoke 
the  aid  of  this  court  to  quiet  title  against  that  conveyance,  and  at  the 
same  time  hold  the  proceeds  of  that  sale?  On  this  question,  either  party 
may  cite  authorities  within  20  days,  and  in  the  mean  time  no  decree 
will  be  entered. 

On  further  consideration  of  the  complainants'  liability  to  refund  the 
purchase  money  paid  by  Cole  and  Martin,  the  complainants  make  the 
point  that  they  are  bona  fide  purchasers  without  notice,  and  therefore  took 
the  land  free  of  such  equity.  On  looking  into  the  testimony,  I  find  that 
both  complainants  testify  that  they  had  no  actual  notice  of  the  prior  sale 
by  their  grantor,  and  their  testimony  is  not  contradicted.  The  posses- 
sion of  Samuels  appeared  to  be  substantially  the  same  both  before  and 
after  the  sale,  and  the  record  of  the  deed  to  Cole  and  Martin  did  not  im- 
pute notice  to  the  complainants;  for  they  were  not  bou  id  to  look  further 
back  than  the  date  of  the  patent,  as  their  grantor's  po  irer  to  sell  had  its 
inception  with  the  issue  of  the  patent,  and  not  before  The  complain- 
ants are  entitled  to  their  decree. 
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Ck>RN£LL  V.  Greek  et  al. 
iCtrcuU  Court,  N.  I>.  IHiw48.    July  14, 189a) 

I.  JUDOMBNT— BfPBOT—PaRTIBS. 

Where  a  bill  for  foreclosure  makes  a  certaiu  person  defendant  as  executor  and  as 
guardian,  and  the  return  to  the  process  shows  that  he  was  served  as  executor  and 
guardian,  and  the  bill  states  that  he  has  an  individual  interest  in  the  mortgaged 
uiad,  a  decree  of  foreclosure  binds  him  as  well  in  his  individual  as  in  his  represent- 
ative capacity. 
2l  Eqditt  Pleading— Demurrbr. 

Where  a  bill  to  redeem  from  a  mortgage  which  has  been  foreclosed  alleges  that 
the  complainant  was  not  a  party  to  the  foreclosure  suit,  and  makes  the  pleadings 
and  record  in  that  suit  a  part  of  the  bill,  from  which  record  it  appears  that  said 
complainant  was  a  party  defendant  to  the  foreclosure  suit,  the  allegation  that  he 
was  not  a  party,  being  an  averment  of  a  mere  legal  conclusion,  is  not  admitted  1^ 
a  demurrer. 

In  Equity.     On  demurrer  to  bill. 
Armstrong^  Reed  &  Dyche,  for  complainant. 
Bitbee^  Ahrem  &  Decker ^  for  defendants. 

Blodgett,  J.  The  defendants  have  interposed  a  general  demurrer  to 
the  bill  filed  in  this  case,  which  has  been  argued  and  submitted.  The 
bill  charges,  in  substance,  that  in  1871  George  W.  Gage  was  the  owner 
of  divers  lots  and  parcels  of  land  in  the  city  of  Chicago  and  vicinity, 
upon  which  he  made  a  trust-deed  to  secure  the  payment  of  his  notes  to 
the  amount  of  $50,000;  and  that  in  1873  he  made  another  trust-deed 
upon  the  same  property,  to  secure  the  payment  of  notes  to  the  amount 
$100,000,  making  a  total  incumbrance  upon  the  property  of  $150,000 
and  accruing  interest;  that  in  •December,  1874,  after  the  making  and 
recording  of  the  aforementioned  trust-deeds,  Gage  made  a  deed  in  fee- 
simple  of  the  same  lands  to  William  F.  Tucker,  which  was  duly  recorded 
in  the  oflBce  of  the  recorder  of  Cook  county;  that  George  W.  Gage  died 
in  September,  1875,  after  the  execution  and  recording  of  said  deed  to 
Tucker;  and  that  Tucker  died  about  September,  1887,  leaving  him  sur- 
viving a  widow  and  two  children  as  his  heirs  at  law,  and  that  since  the 
25th  day  of  January,  1890,  those  two  children  and  heirs  of  Tucker  have 
conveyed  all  their  right,  title,  and  interest  in  the  said  property  to  the 
complainant.  The  bill  further  charges  that  in  November,  1875,  the  de- 
fendant Mrs.  Green,  having  become  the  owner  and  holder  of  the  notes 
secured  by  said  two  trust-deeds,  filed  in  this  court  a  bill  to  foreclose  the 
same;  that  such  proceedings  were  had  in  said  case  as  that  a  decree  of 
foreclosure  was  entered,  finding  that  there  was  due  to  the  complainant 
Mrs.  Green  the  sum  of  $186,566;  and  that  on  the  2d  day  of  January, 
1877,  all  the  said  lots  and  parcels  of  land  were  sold  under  said  decree, 
and  Mrs.  Green  became  the  purchaser  thereof,  which  sale  was  duly  con- 
firmed, and  a  deed  made  to  the  purchaser  by  the  master  in  chancery 
of  this  court.  The  bill  further  alleges  that  William  F.  Tucker  was  the 
owner  of  record  of  all  the  said  lots  and  parcels  of  land  at  the  time  of  the 
foreclosure  proceedings,  and  so  remained  up  to  the  time  of  his  death; 
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that  he  was  not  made  a  party  defendant  to  the  foreclosure  proceedings, 
nor  ever  in  court,  nor  subject  to  the  orders,  decrees,  or  judgment  of  this 
court,  and  avers  that  the  foreclosure  decree  is  not  binding  on  him,  nor 
on  his  heirs,  nor  on  the  complainant,  as  a  grantee  of  his  heirs.  Com- 
plainant then  asks  that  an  accounting  be  had  of  the  rents  and  profits  of 
the  property  since  the  conveyance  thereof  to  the  defendant  Mrs.  Green 
and  others,  and  offers  to  pay  whatever  shall  be  found  to  be  due  upon  the 
said  trust-deeds  after  deducting  rents  and  profits  received  by  Mrs.  Green, 
and  prays  that  he  be  allowed  to  redeem  said  premises  on  the  payment 
of  whatever  is  so  found  due.  The  bill  refers  to  the  orders,  decrees, 
and  files  in  the  foreclosure  proceedings  for  more  specific  statements  and 
details  in  regard  to  what  was  done  in  that  suit,  and  makes  the  same  a 
part  of  the  bill.  An  examination  of  the  bill  in  the  foreclosure  case  shows 
that  the  introductory  clause  of  said  bill  was  as  follows: 

"Your  oratrix,  Hetty  H.  B.  Green,  who  is  a  resident  of  Bellows  Falls,  in 
the  state  of  Vermont,  and  citizen  of  said  last-named  state,  brings  this  her  bill 
of  complaint  against  Sarah  H.  Gage,  a  rCvSident  of  the  city  of  Cliicago,  III.,  a 
citizen  of  the  state  of  Illinois,  and  the  widow  of  the  late  George  W.  Gage  of 
Chicago,  deceased,  and  executrix  of  his  last  will  and  testament,  Eva  Gage, 
Mary  B.  Gage,  Carrie  E.  S.  Gage,  Alice  (iage,  George  W.  Gage,  Jr.,  and 
David  A,  Gage,  children  of  the  said  George  VV.  Gage,  deceased,  each  of  said 
children  being  now  residents  of  the  city  of  Chicago,  and  citizens  of  the  state 
of  Illinois,  the  said  two  last-named  children,  George  W.  Gage,  Jr.,  and  David 
A.  Gage,  being  minors,  William  F.  Tucker,  Joseph  K.  Barry,  and  John  W. 
Clapp,  all  of  whom  are  residents  of  the  county  of  Cook,  state  of  Illinois,  and 
citizens  of  said  last-named  state,  and  guardians  of  said  minor  children;  the 
said  William  F.  Tucker  being  also  one  of  the  executors  of  the  last  will  and 
testament  of  said  George  W.  Gage,  deceased. " 

And  in  another  part  of  the  bill  the  complainant  states  as  follows: 

"Your  oratrix  further  shows  that  the  said  George  W.  Gage,  the  maker  of 
said  notes,  heretofore,  to- wit,  on  the  24th  day  of  September,  1875,  at  Chicago 
aforesaid,  departed  this  life,  leaving  him  surviving  the  said  Sarah  H.  Gage, 
his  widow,  and  the  said  Eva  Gage,  Mary  B.  Gage,  Carrie  E.  S.  Gage,  Alice 
Gage,  George  W.  Gage,  Jr.,  David  A.  Gage,  his  only  children,  the  last  two 
named  being  minors;  and  leaving  a  last  will  and  testament,  in  and  by  which 
he  appointed  the  said  William  F.  Tucker,  Lewis  L.  Coburn,  and  his  said 
widow  executors  and  executrix,  and  devised  to  them,  upon  certain  conditions 
therein  named,  all  his  real  estate,  having  before  that  time,  as  appears  by  the 
records  in  said  recorder's  office,  by  deed  executed  by  himself  and  wife,  dated 
December  18,  1874,  and  recorded  in  said  recorder's  office,  December  19, 1874, 
for  the  consideration,  as  expressed  in  said  deed,  of  $24,000.  conveyed  to  said 
Tucker  all  said  premises  herein  described,  subject  to  said  incumbrances.  Your 
oratrix  further  shows  that  said  above-named  parties  against  whom  this  bill  of 
complaint  is  brought  have,  or  claim  to  have,  some  interest  in  said  premises 
described  in  said  trust-deeds  by  mortgage,  judgment,  conveyance,  or  other- 
wise; but  your  oratrix  states  tliose  interests,  whatever  they  are,  are  subject 
to  the  rights  of  your  oratrix  under  her  securities  before  mentioned,  and  can- 
not be  set  up  against  the  same,  nor  in  any  way  interfere  therewith." 

And  the  prayer  for  process  was  that  the  process  of  the  court  might 
issue,  "directed  to  the  said  Sarah  H.  Gage  and  the  other  defendants  here- 
inbefore named,"  etc.     The  summons  was  issued  in  the  case,  and  ran 
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against  Sarah  H.  Gage,  widow,  and  the  children  of  the  said  Greorge  W. 
Gage,  (naming  them,)  William  F.  Tuckeif,  Joseph  K.  Barry,  John  W. 
Clapp,  guardians,  etc.,.  "William  F.  Tucker,  executor,"  etc.,  and  the  re- 
turn of  the  marshal  was  that  he  had  served  the  writ  by  personally  de- 
livering a  true  and  correct  copy  thereof  to  each  of  the  defendants  named, 
including  the  name  of  William  F.  Tucker,  guardian,  and  William  F. 
Tucker,  executor,  on  the  8th  day  of  December,  1876.  This  summons 
was  returnable  on  the  first  Monday  in  January,  1876.  On  the  5th  day 
of  April,  1876,  (the  first  Monday  of  April  having  been  on  the  3d  day 
of  said  month,)  a  default  was  entered,  in  said  cause,  the  record  entry 
of  which  recited:  Firsts  service  upon  some  of  the  defendants  and  ap- 
pearances by  them,  and  then  proceeds: 

**  And  it  appearing  that  due  and  legal  personal  service  has  been  had  upon  all 
the  other  remaining  defendants  in  tliis  cause,  by  service  of  subpoena  in  this  cause 
upon  them  respectively,  and  that  each  and  all  the  defendants  in  this  cause 
are  now  legally  before  this  court,  and  subject  to  Its  jurisdiction,  and  that 
neither  of  said  defendants  have  pleaded,  answered,  or  demurred  therein,  ex- 
cepting the  following  named  defendants,  [naming  them,]  not  including  Tucker 
in  any  capacity." 

The  order  was  in  the  following  words: 

"On  motion  of  complainant's  solicitor  it  is  ordered  that  each  and  all  of  said 
defendants  who  have  not  pleaded,  answered,  or  demurred,  as  aforesaid,  namely, 
[then  naming  the  widow  and  children  of  George  W.  Gage,  William  F.  Tucker, 
and  others,]  do  plead,  answer,  or  demur  to  the  bill  of  complaint  in  this  cause 
instanter;  and  said  last-named  defendants,  having  each  been  three  times 
called  so  to  do,  come  not,  but  make  default;  and  it  is  hereby  ordered,  ad- 
judged, and  decreed  that  as  to  each  of  said  defendants  last  named  and  so  mak- 
ing default  as  aforesaid  said  bill  of  complaint  and  the  matters  and  things 
therein  contained  be  taken  as  and  for  confessed." 

It  will  be  seen  from  these  quotations  from  the  record  that,  while  the 
bill  in  this  case  avers  that  Tucker  was  not  made  a  party,  and  not  brought 
before  the  court,  it  does  appear  that  he  was  made  a  party  distinctly  in 
his  representative  capacity  as  executor  and  guardian,  and  that  the  bill 
also  clearly  and  distinctly  charged  that  the  conveyance  was  made  to  him 
by  (Jage  in  December,  1874,  whereby  he  became  the  owner  of  the  prem- 
ises in  question,  subject  to  the  trust-deeds.  The  bill  averring,  therefore, 
a  mere  legal  conclusion  as  to  Tucker^s  not  being  a  party,  that  averment 
is  not  admitted  by  the  demurrer,  unless  facts  and  circumstances  set  forth 
are  sufficient  to  sustain  the  allegation.  Oould  v.  Railroad  Co,,  91  0.  S. 
526.  There  can  be  no  doubt  that  Tucker  was  before  the  court  in  his 
representative  capacities,  and  that  the  bill  also  contained  sufficient  aver- 
ments to  put  him  upon  answer  as  to  his  individual  interest  in  the  sub- 
ject-matter of  the  controversy.  In  Brasher  v.  Van  Oortlandt^  2  Johns. 
Ch.  242,  the  bill  was  against  a  committee  of  a  lunatic.  The  subpoena 
was  issued  by  the  clerk  of  the  court,  but  he  omitted  the  addition  of  the 
plaintiffs  as  executors  and  of  the  defendants  as  a  committee,  believing 
those  additions  unnecessary  in  the  process.  A  default  was  taken  against 
the  defendants  as  committee,  and  a  decree  entered  against  them  as  such. 
Upon  an  application  to  set  aside  the  default  and  decree  upon  the  ground 
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that  they  were  not  served  as  a  committee,  the  court  held  that  the  de- 
fendants were  too  late  for  this  objection^^Aid  that  the  process  was  suflS- 
ciently  applicable  to  that  bill.  And  in  Walt(m^8  Bk\  v.  Herbert^  4  N.  J. 
Eq.  73,  the  bill  was  filed  against  James  Herbert,  surviving  executor  of 
James  Herbert,  deceased.  The  prayer  was  for  process  against  said 
James  Herbert.  The  subpoena  issued  against  James  Herbert  generally, 
without  stating  his  official  character,  or  stating  the  character  in  which 
he  was  sued.     On  a  demurrer  to  the  bill  the  court  said: 

"It  is  by  inspecting  the  bill  that  the  defendant  ascertains  the  nature  of  the 
charge  against  him.  The  subpoena  only  gives  him  notice  that  there  is  a  bill 
filed  against  him,  and,  if  he  be  properly  charged  in  the  bill  as  executor  or 
devisee,  or  in  any  other  capacity,  it  is  not  a  good  objection  that  the  subposna 
is  issued  against  him  generally." 

Upon  the  principle  asserted  in  this  case  it  seems  quite  dear  to  me 
that  Tucker,  having  been  served  with  process  in  his  representative  ca- 
pacity, was  chargeable  with  notice  of  the  entire  contents  of  the  bill  so 
far  as  it  affected  him  in  his  representative  or  his  individual  capacity, 
and  that  it  does  not  lie  in  his  mouth  to  say  that  he  was  not  properly  be- 
fore the  court.  When  Mr.  Tucker  was  summoned  into  court  as  execu- 
tor and  guardian  he  was  chargeable  with  notice  of  the  entire  contents 
and  scope  of  the  bill,  both  as  it  affected  his  representative  and  his  indi- 
vidual capacity.  He  certainly  must  be  conclusively  presumed  to  have 
known  that  a  bill  was  pending  to  foreclose  those  two  trust-deeds  upon 
the  property,  which  he  had  acquired  by  the  deed  from  Gage  in  Decem- 
ber, 1874,  and  that  he  had  himself  individually  acquired  title  to  these 
lands  by  a  deed  from  Gage,  subsequent  to  the  making  of  those  trust- 
deeds.  I  am  therefore  clear  that  Tucker  was  sufficiently  made  a  party 
before  the  court,  to  bind  him  in  his  individual  as  well  as  his  representa- 
tive capacity. 

The  record  entry  of  the  default  also  recites  that  all  the  parties  default- 
ing, among  whom  were  Tucker,  had  been  duly  served  with  process,  and 
as  there  was  ample  time  between  the  issue  and  return  of  the  summons 
served  on  Tucker  in  his  representative  capacity  and,  the  time  default 
was  taken  at  the  April  term,  1876,  for  the  issue  of  an  alias  or  plures 
summons  upon  Tucker  individually,  the  court  will,  I  think,  presume 
such  service  was  obtained  as  is  recited  in  the  order  of  the  court. 
Robinson  v.  Fair,  128  U.  S.  53,  (page  87,)  9  Sup.  Ct.  Rep.  30;  Sargeant 
V.  Bank,  12  How.  371;  Midvey  v.  Gibbons,  87  111.  867.  It  may  also, 
I  think,  be  urged  with  great  force  that  this  bill  should  not  be  sustained 
on  the  ground  of  the  laches  of  the  complainant.  Tucker  had  acquired 
his  title  before  the  foreclosure  proceedings.  The  forecL  sure  proceedings 
were  completed  on  the  2d  of  January,  1877.  Tucke] 
tember,  1887, — nearly  10  years, — and  there  is  no  al 


ment  in  the  bill  that  he  or  his  heirs  at  law  were  then  la  spring  under  any 


disability.    This  suit  was  not  commenced  until  April,  1 


has  been  a  period  of  over  13  years  since  the  commence  nent  of  the  fore- 


closure proceedings,  and  the  vesting  of  the  absolute  titl 


in  the  complainant,  and  yet  no  attempt  is  made  to  exi|ain  this  long  de- 
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lay,  or  to  give  any  reason  why  the  complainant,  or  those  under  whom 
the  complainant  daims,  have  not  instituted  proceedings  at  an  earlier 
day,  and  it  has  been  held  by  the  supreme  court  of  the  United  States  that 
laches  may  be  availed  of  as  a  defense  on  demurrer.  LandUdale  v.  Smith, 
106  U.  S.  391,  1  Sup.  a.  Rep.  350;  Speidd  v.  Henrid,  120  U.  S.  377, 
7  Sup.  Ct.  Rep.  610;  Richards  v.  Mackall,  124  U.  S.  183,  8  Sup.  Ct. 
Rep.  437.  In  the  latter  Case,  a  bill  to  set  aside  a  marshal's  deed  nearly 
12  years  after  the  sale  was  held  to  be  too  late,  and  the  laches  was  held  suffi- 
cient on  demurrer.  I  choose,  however,  to  place  my  decision  in  the  case 
upon  the  ground  that  Tucker  was  sufficiently  before  the  court  in  the 
foreclosure  proceedings  to  be  bound  b}'  the  decree  of  sale  there  made, 
and  that  those  claiming  under  him  cannot  now  complain  that  he  was 
not  specifically  served  with  process  in  his  individual  capacity.  The  de- 
murrer is  sustained,  and  the  bill  dismissed  for  want  of  equity. 


Dillon  et  al.  v.  Kansas  CiI-y  S.  B.  Ry.  Co. 

{Circuit  Court,  TT.  D.  Missouri,  W,  D.    August  18, 1890.) 

Iv/UKonoN— Emine?7T  Domain— Statb  and  Federal  Ck>URT8. 

Under  Ray.  St.  U.  S.  %  720,  which  forbids  federal  courts  from  staying  proceed- 
ings in  state  courts  except  in  bankruptcy  matters,  a  federal  court  will  not,  pend- 
ing a  condemnation  suit  in  a  state  court,  enjoin  the  petitioner  from  entering  upon 
the  land  sought  to  be  condemned. 

In  Equity. 

This  is  an  application  for  the  writ  of  injunction,  and  grows  out  of  the 
following  state  of  facts  in  substance:  The  Kansas  City  Suburban  Belt 
Railroad  Company  heretofore  began  proceedings  in  the  circuit  court  of 
Jackson  county,  Mo.,  for  the  condemnation  of  the  right  of  way  over 
the  Missouri  Pacific  Railway  Gompany  tracks  within  the  corporate  lim- 
its of  Kansas  Cit}',  in  said  county.  Conformably  to  the  state  statute  in 
such  case,  upon  presenting  the  petition  to  the  circuit  court,  stating  that 
the  two  corporations  were  unable  to  agree  upon  the  compensation,  etc., 
the  court  appointed  three  commissioners  to  review  the  premises,  and  hear 
evidence,  and  make  report.  The  commissioners  proceeded,  and  made 
their  report,  fixing  the  compensation  at  one  dollar,  and  determining  the 
point  and  manner  of  making  such  crossing.  To  this  the  Missouri  Pa- 
cific Railway  Company  filed  exceptions  in  the  state  circuit  court,  the 
groxamen  of  which  was  as  to  the  manner  of  the  proposed  crossing.  On 
the  bearing  of  the  exceptions  much  evidence  was  submitted  by  the  par- 
ties, and  the  matter  taken  under  advisement  by  the  state  circuit  judge. 
That  court  having  adjourned  until  term  in  course,  to-wit,  October  next, 
the  controversy  in  that  court  is  thus  left  pending  and  undetermined. 
The  petitioners,  John  F.  Dillon  and  Edward  D.  Adams,  now  come  to 
this  courti  and  present  their  petition,  stating,  in  substance,  that  they 
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are  citizens  of  the  state  of  New  York,  and  are  the  trustees  of  and  for 
certain  bondholders,  owning  and  holding  $30,000,000  in  bonds,  secured 
by  a  first  mortgage  on  all  the  lines  of  railroad  knowb  as  the  Missouri 
Pacific  Railroad,  which  mortgage  bears  date  November  15,  1880,  and 
is  duly  recorded  in  said  county.  By  the  terms  and  conditions  of  this 
mortgage  these  bonds  are  not  yet  due,  and  the  right  of  possession,  and 
the  possession  in  fact,  of  said  mortgaged  property  remains  with  the 
mortgagor,  the  conditions  of  the  same  not  having  been  broken.  The 
bill  alleges  that  the  said  trustees  and  mortgagees  were  not  made  parties 
to  said  condemnation  proceedings,  nor  notified  thereof,  and  asserts,  as 
a  matter  of  law^  that  in  contemplation  of  the  state  statute  they  are  own- 
ers, or  at  least  part  owners,  of  the  Missouri  Pacific  Railway  Company, 
and  entitled  to  notice,  and  to  be  made  parties  defendant  in  the  con- 
demnation proceeding;  that  by  reason  of  the  proposed  appropriation 
of  the  right  of  way  over  the  said  Missouri  Pacific  Railway  Company, 
and  especially  as  to  the  proposed  manner  of  efi'ecting  the  crossing  thereof 
by  the  Belt  Railroad  Company,  as  reported  by  the  said  commissioners, 
the  property  of  the  Missouri  Pacific  Railway  Company  will  be  greatly 
and  irreparably  damaged,  materially  interfering  with  the  passage  of  its 
cars,  carrying  freights  and  passengers,  so  as  to  materially  cripple  its 
traffic  and  business,  and  impairing  the  said  security;  that,  as  provided 
by  the  state  statute,  on  the  coming  in  of  said  report  by  said  commission- 
ers, and  filing  the  same,  and  paying  in  to  the  clerk  of  the  state  court  the 
sum  awarded  as  compensation  by  the  commissioners,  the  said  Belt  Rail- 
road Company  threatens  and  is  about  to  proceed  to  enter  upon  the  right 
of  way  of  the  Missouri  Pacific  Railway  Company,  and  effect  said  cross- 
ing, before  the  final  hearing  in  said  state  court  on  said  exceptions,  and 
the  right  of  the  Missouri  Pacific  Railway  Company  to  a  trial  de  navo  in 
said  circuit  court  before  a  jury  as  to  the  issues  therein  involved.  The 
petition  alleges  that  the  only  safe  and  practical  mode  of  efiecting  a  cross- 
ing of  the  tracks  of  the  Missouri  Pacific  Railway  at  the  point  in  contro- 
versy is  either  by  an  overhead  bridge  or  an  underground  way,  to  which 
both  the  corporation  and  said  mortgagees  give  their  consent,  without 
compensation  from  the  Belt  Railroad  Company.  The  prayer  of  the 
bill  is  that  an  injunction  be  granted  restraining  said  Belt  road,  its  agents, 
servants,  etc.,  from  going  upon  and  making  such  crossing,  as  reported 
by  said  commissioners,  at  grade,  and  from  operating  said  Belt  road  at 
a  grade  crossing,  and  for  further  proper  relief  upon  the  final  hearing. 

Adams  &  Buckner^  for  complainants. 

J.  McD:  TrmblCy  for  defendant. 

Philips,  J.  The  discussion  in  this  case  has  taken  ride  range,  cover- 
ing many  questions,  both  as  to  the  regularity  of  the  p  oceedings  had  in 
the  state  court  and  the  right  of  the  mortgagees  or  tr  istees  to  be  made 
parties  to  the  condemnation  proceeding,  etc.  On  m  my  of  these  ques 
tions  I  entertain  decided  opinions,  but  their  expressic  i  here  is  rendered 
unnecessary  in  view  of  the  conclusion  reached  upon 
jurisdictional  question!     Section  720,  Rev.  St.  U.  S 


a  preliminary  or 
declares  that-— 
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"The  writ  of  injunction  shall  not  be  granted  by  any  court  of  the  United 
States  to  stay  proceedings  in  a  court  of  the  state,  except  in  cases  where  such 
injunction  may  be  authorized  by  any  law  relating  to  proceedings  in  bank- 
ruptcy.** 

This  restriction  had  its  root  in  that  doctrine  of  the  law  so  aptly  ex- 
pressed by  Mr.  Justice  Grier  in  Peck  v.  Jennesa,  7  How.  624: 

*'lt  is  a  doctrine  of  law  too  long  established  to  require  ^  citation  of  au- 
thorities that,  where  a  court  has  jurisdiction,  it  has  a  right  to  decide  every 
question  which  occurs  in  the  cause,  and,  whether  its  decision  be  correct  or 
otherwise,  its  judgment,  till  reversed,  is  regarded  as  binding  in  every  other 
court;  and  that,  where  the  jurisdiction  of  a  court,  and  the  right  of  a  plaintiff 
lo  prosecute  his  suit  in  it,  have  once  attached,  tiiat  right  cannot  be  arrested 
or  taken  away  by  proceedings  in  another  court.  These  rules  have  their  foun- 
dation, not  merely  in  comity,  but  in  necessity;  for,  if  one  may  enjoin,  the 
other  may  retort  by  injunction,  and  thus  the  parties  be  without  remedy,  be- 
ing liable  to  a  process  for  contempt  in  one,  if  they  dare  to  proceed  in  the 
other.  Neither  can  one  take  property  from  the  custody  of  the  other  by  re- 
plevin, or  any  other  process,  for  this  would  produce  a  conflict  extremely  em- 
barrassing to  the  administration  of  justice.  In  the  case  of  Kennedy  v.  Earl 
o/Cassillis,  2  Swanst.  313,  Lord  Eldon  at  one  time  granted  an  injunction  to 
restrain  a  party  from  proceeding  in  a  suit  pending  in  the  court  of  sessions 
of  Scotland,  which,  on  more  mature  reflection,  he  dissolved,  because  it  was 
admitted  if  the  court  of  chancery  could  in  that  way  restrain  proceedings  in  a 
foreign  tribunal,  the  court  of  sessions  might  equally  enjoin  the  parties  from 
proceeding  in  chancery,  and  thus  they  would  be  unable  to  proceed  in  either 
court." 

In  the  adoption  of  the  addition  to  the  act  establishing  the  judicial 
courts  of  the  United  States  as  early  as  March  2, 1793,  this  limitation  on 
the  jurisdiction  of  federal  courts  was  placed  upon  the  statutes  to  give  the 
force  of  positive  law  to  this  rule  of  comity,  in  order  to  preserve  the  es- 
sential and  necessary  comity  between  the  federal  and  state  courts,  and 
to  maintain  the  independence  of  each.  This  rule  was  applied  in  Diggs 
V.  WolcoU,  4  Cranch,  179,  where  an  action  was  first  begun  in  the  state 
court  upon  a  certain  instrument  of  writing.  Afterwards  defendant  be- 
gan suit  in  chancery  in  the  state  court  to  cancel  the  instrument,  and  en- 
join the  plaintiff  from  proceeding  in  the  law  action.  On  removal  of 
this  chancery  suit  to  the  United  States  court,  the  action  was  dismissed 
for  the  reason  that  the  federal  court  under  the  statute  in  question  was 
forbidden  to  grant  the  injunction.  This  rule  has  been  applied  to  a  va- 
riety of  actions.  U.  S.  v.  CbStrw,  4  Blatchf.  156;  Msk  v.  Railway  Cb.,  6 
Blatchf.  399;  Riggsy.  Johnson  Co.,  6  Wall.  195;  Orton  v.  Smith,  18  How. 
265;  Peck  v.  Jenneaa,  supra;  Haines  v.  Carpenter,  91  U.  S.  257;  In  re 
Sawyer y  124  U.  S.  219,  220,  8  Sup.  Ct.  Rep.  482;  Yick  Wo  v.  Crawley,  26 
Fed.  Rep.  207. 

It  can  make  no  difference,  as  claimed  by  some  of  the  counsel  in  argu- 
ment, that  the  order  of  restraint  asked  for  would  go  against  the  corpo- 
ration and  its  agents  and  servants,  and  not  against  the  court  as  such,  or 
any  officer  thereof.  In  Peck  v.  Jenness^  supra^  the  court,  meeting  a  like 
suggestion,  says: 
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"The  fact  that  an  injunction  goes  only  to  the  parties  before  the  court,  and 
not  to  the  court,  is  no  evasion  of  the  difficulties  that  are  the  necessary  result 
of  an  attempt  to  exercise  the  power  over  a  party  who  is  a  litigant  in  another 
and  independent  forum." 

Whether  the  eflfect  of  the  injunction  is  to  stay  or  prevent  the  operation 
tion  of  litigation  in  limine,  or  a  judgment  rendered  or  to  be  rendered  there- 
in, in  the  state  court  first  acquiring  jurisdiction,  it  falls  within^the  terms 
of  the  prohibition.  Haines  v.  Carpenter ^  91U.  S.  257 ;  Dial  v.  Reynolds,  96 
U.  S.  340.  In  Renssdaer  &  8.  R.  Co.  v.  Benningtm  &  R.  R.  Co.,  18  Fed. 
Rep.  617 ,  the  bill  was  brought  to  restrain  the  defendant  road  from  entering 
upon  the  orator's  railroad  under  a  claim  of  authority  of  an  act  of  the 
state  legislature.  The  ground  of  relief  claimed  was  that  the  legislative 
act  was  beyond  the  power  of  the  legislature,  and  therefore  gave  no  au- 
thority to  the  railroad  company  to  proceed  thereunder.  The  prayer  of 
the  bill  was  that  the  defendant,  its  officers,  agents,  and  workmen,  be  re- 
strained from  running  upon  that  part  of  the  road,  and  for  further  re- 
lief.    The  court  says: 

"As  no  action  or  interference  except  such  as  may  be  authorized  and  had 
under  the  proceedings  in  the  supreme  court  is  threatened  or  apprehended, 
there  is  no  relief  to  which  the  orator  is  here  entitled,  unless  It  is  relief  from 
those  proceedings.  The  prosecution  of  those  proceedings,  or  the  carrying 
out  of  such  order  or  decree  as  the  supreme  court  may  make  upon  them,  must 
be  restrained  if  anything  effectual  is  to  be  done  in  this  case.  The  lestraint 
of  the  execution  of  complete  fulfillment  of  proceedings  of  a  judicial  nature  is 
in  effect  the  same  as  the  restraint  of  the  proceedings  tliemselves." 

Mr.  Justice  Bradley,  in  Haines  v.  Carpenter,  supra,  said: 
"In  the  (irsl  place,  the  great  object  of  the  suit  is  to  enjoin  and  stop  litiga- 
tion in  tiie  state  courts,  and  to  bring  all  the  litigated  questions  before  the  cir- 
cuit court.     Tills  is  one  of  the  things  which  the  federal  courts  are  expressly 
prohibited  from  doing. " 

So  here,  the  Belt  Railway  Company,  under  the  authority  of  the  state 
statute,  claims  that  in  the  condemnation  proceeding  in  progress  in  the 
state  court,  after  the  coming  in  and  filing  of  the  report  of  the  commis- 
sioners, and  the  payment  into  the  clerk's  office  of  the  damages  assessed, 
it  has  a  right  to  enter  upon  the  tracks  of  the  Missouri  Pacific  Railway 
Company  for  the  construction  of  the  proposed  crossing.  The  conten- 
tion of  counsel  for  the  Missouri  Pacific  is  that  such  asserted  right,  is  pre- 
mature at  said  stage  of  the  proceeding  in  the  state  court,  and  cannot  be 
lawfully  asserted  until  after  disposition  of  the  exceptions  to  the  report, 
and  after  the  exercise  of  the  right  of  a  trial  de  novo  before  a  jury  at  its 
demand.  But  that  is  the  very  question  in  controversy,  and  pending  in 
the  state  court,  which  it  is  competent  to  decide;  and  tfce  unavoidable 
effect  of  a  decree  of  injunction  from  this  court  restrainin  ;  the  Belt  Rail- 
way Company,  its  agents  and  servants,  from  entering  i  pon  such  work 
and  completing  the  crossing,  is  to  stay  the  right  of  en  ,ry  claimed  by 
ihe  party  seeking  the  condemnation  in  the  proceeding  in  the  state  court, 
and  to  draw  the  litigation  and  determination  of  that  vei  y  question  into 


this  court.     And  if  the  order  and  decree  of  this  court 
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injunction,  it  must  stop  and  foreclose  any  further  proceeding  in  the  state 
court.  We  cannot  shut  our  eyes  to.  obvious  facts,  and  hear  only  the 
form  and  semblance  of  things. 

In  Railroad  Co,  v.  Scott^  13  Fed.  Rep.  793,  suit  was  instituted  in  the 
state  court  of  Texas  under  the  state  laws  for  the  condemnation  of  certain 
lauds  for  the  right  of  way  of  the  road.  Preliminary  proceedings  had 
been  conducted  therein  up  to  the  report  of  the  commissioners  as  to  the 
amount  of  damages,  and  the  filing  of  objections  thereto  by  the  defend- 
ant land-owner.  Thereupon  the  railroad  company  filed  its  petition  and 
bond  for  removal  of  said  cause  to  the  United  States  circuit  court.  The  bill 
of  complaint  filed  in  the  United  States  circuit  court  charged  that  the  de- 
fendants were  proceeding  with  said  cause  in  said  state  court  in  defiance 
of  the  petition  for  removal,  which  would  result  in  the  annoyance  and 
damage  of  complainant,  compelling  it  to  litigate  in  two  different  ju- 
risdictions, and  causing  irreparable  delays  and  injury  to  the  railroad 
company  in  fulfilling  and  meeting  certain  contracts.  An  injunction  was 
therein  prayed  to  restrain  the  parties  from  any  further  proceeding  in 
said  pending  action  in  the  state  court.  Pardee,  circuit  judge,  held 
that  the  injunction  came  within  the  inhibition  of  section  720.     He  said: 

*'The  case  here  is  one  where  the  state  coart  undoubtedly  had  prior  Jurisdic- 
tion, and  the  question  as  to  whetlier  that  jurisdiction  has  ended,  is  in  dispute 
between  the  parties;  the  state  court,  undoubtedly,  still  claiming  jurisdiction 
notwithstanding  the  petition  and  bond  filed  therein  to  remove  the  case  to  t!iis 
court.     The  injunction  asked  for  must  be  refused." 

The  same  rule  was  followed  by  Judge  Dillon  in  this  circuit  in  Chaffin 
V.  St.  Louis,  4  Dill.  19.  In  that  case  there  was  a  litigation  in  the  state 
court  between  the  city  of  St.  I^uis  and  the  St.  Louis  Gas-Light  Com- 
pany, quite  familiar  to  the  profession  and  those  acquainted  with  the  ju- 
dicial history  of  the  state.  Pending  the  action  in  the  state  court,  Chaf- 
fin, a  non-resident  stockholder  in  the  gas-light  company,  filed  his  bill 
in  the  United  States  circuit  court  against  the  city  and  the  gas  company 
and  the  Laclede  Gas  Company  alleging  that,  owing  to  the  manner  in 
which  that  litigation  was.  being  conducted  on  certain  concessions  made 
and  acts  done  therein  by  the  gas  company  in  which  he  was  a  stock- 
holder, his  rights  as  a  stockholder  were  being  greatly  prejudiced-,  and 
injury  was  being  done  to  his  stock,  and  asking  that  the  city  be  enjoined 
from  further  prosecuting  said  suit,  and  for  certain  other  matters  of  re- 
lief. The  prayer  for  injunction  was  amended  by  striking  out  so  much 
as  asked  that  the  city  be  enjoined  from  further  prosecuting  said  suit.  • 
Judge  Dillon,  of  this,  observed: 

"But,  notwithstanding  this,  it  is  evident  that  to  grant  the  injunction 
sought  would,  if  it  were  effectual  for  any  purpose,  be  so  only  because  it 
would  in  some  way  interfere  with  the  progress  of  the  litigation  in  that  court. 
This  the  federal  court  is  prohibited  from  doing  directly,  by  section  720, 
Rev.  St.  U.S." 

If  the  purpose  of  this  application  for  injunction,  and  its  effect,  if 
granted,  be  not  to  prevent  the  Belt  Railway  from  entering  upon  the 
right  of  way  of  the- Missouri  Pacific  Railroad  for  the  construction  of  a 
v,43F.no.2— 8 
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crossing  in  the  condemDation  proceedings,  what  remedy  or  measure  of 
protection  would  any  decree  this  court  might  make  afford  the  complain- 
ants? Under  the  action  already  had  in  the  state  court,  or  ^ct  upon  the 
final  judgment  to  be  made  therein  at  the  end  of  the  pending  litigation, 
the  Belt  Railway  Company  would  have  the  authority  of  the  state  court, 
and  the  state  statute  as  construed  by  the  court,  to  enter  upon  the  con- 
struction of  the  cross-road.  In  so  entering,  it  and  its'  employes  would 
claim  that  they  had  the  mandate  and  process  of  the  state  court  author- 
izing them  thereto.  To  enforce  the  injunction  granted  by  this  court  its 
marshal  would  be  sent  to  arrest  the  parties  for  contempt.  With  equal 
authority  and  like  judicial  comity  and  courtesy  the  state  court,  on  the 
recognized  theory  of  having  first  acquired  jurisdiction  of  the  cause, 
might  issue  its  injunction  against  the  United  States  marshal,  his  depu- 
ties, and,  perchance,  poase  comitatus^  to  restrain  them  from  interfering 
with  the  rights  of  the  Belt  Railway  Company  under  the  judgment  or 
proceedings  of  the  state  court.  It  was,  as  I  conceive,  the  very  purpose 
and  policy  of  the  federal  statute  under  discussion  to  prevent  such  un- 
seemly and  hurtful  conflicts  between  the  respective  courts  and  discredit- 
able collisions  between  their  ministerial  officers.  If,  as  contended  for 
by  the  trustees  of  the  mortgagees,  they  are  necessary  parties  to  the  con- 
demnation proceeding  in  the  state  court,  and  they  are  not  made  parties 
therein,  any  action  taken  or  judgment  rendered  by  the  state  court  will 
not  bind  the  mortgagees  and  leave  their  right  of  action  for  the  protec- 
tion of  their  interests  intact.  Mastei'son  v.  Railroad  Co,,  72  Mo.  342; 
McShane  v.  OUy  of  Moberly^  79  Mo.  41-45.  And  if,  as  a  matter  of  fact, 
the  appropriation  of  the  right  of  way  for  the  mortgaged  road  and  the 
manner  of  effecting  the  crossing  threaten  material  injury  to  the  security 
of  the  mortgage,  the  mortgagees  are  certainly  not  without  remedy  in 
the  proper  forum  for  the  protection  of  their  rights  and  interests.  If  it 
should  become  apparent  after  tiie  case  is  finally  ended  in  the  state  court, 
and  the  Belt  road  had  entered  and  begun  operating  its  road  over  that  of 
the  Missouri  Pacific,  that  the  use  so  damaged  the  mortaged  premises  as 
to  materially  impair  the  security,  I  am  not  prepared  to  say  that  the  non- 
resident mortgagees  could  not  comctinto  this  court  for  rdief  in  an  ap- 
propriate form  of  action.  But  under  the  present  stains  of  the  case  I  am 
forbidden  to  grant  the  temporary  writ  of  injunction,  and  the  same  is 
refused. 


In  re  Flouio. 
(Circuit  Courts  5.  D.  New  York.    May  13, 1890. 

1.  Immigration— Contract  Labor— Constitutional  Law. 

The  act  of  congress  prohibiting  the  importation  of  aliens  nnAr  contract  to  per- 
form labor  is  a  constitutional  exercise  of  the  power  to  regulate  ommerce  with  for- 
eign nations.    Following  U".  S.  v.  Craig,  Sd  Fed.  Rep.  795. 

2.  Same— Habeas  Corpus. 

Under  said  act,  which  directs  the  secretary  of  the  treasury 
aliens  to  land,  the  fact  that  the  refusal  of  a  permit  to  land  is  t 
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grant  to  the  ship  on  which  he  came  while  she  remains  In  port,  does  not  aathorlze 
him  to  be  released  nnder  habeas  corp^is  when  it  clearly  appears  that  he  is  within 
the  purview  of  the  act. 

At  Law.     Petition  for  habeas  corpus. 

Domenioo  di  Florio,  an  alien  inamigrant,  being  barred  from  landing 
at  New  York  by  the  collector  of  the  port,  applied  for  his  release  from  the 
collector's  custody. 

Lorenzo  UUo^  for  petitioner. 

Daniel  O^Oormdl,  Asst.  U.  S.  Atty.,  for  the  collector.  ' 

Lacombe,  J.  The  question  as  to  the  power  of  congress  to  regulate 
the  admission  of  alien  passengers  coming  to  this  country  was  considered 
in  Henderson  v.  Mayatj  etc.,  92  U.  S.  269,  and  Edye  v.  Robertson^  112  U. 
S.  580,  5  Sup.  Ct.  Rep.  247;  and  the  views  therein  expressed  seem  con- 
clusive as  to  the  constitutional  points  raised  in  this  case.  This  very  act 
of  1885  has  also  been  considered  in  U.  S.  v.  Oraig,  28  Fed.  Rep.  795, 
by  Judge  Brown,  in  tlie  sixth  circuit,  and  its  constitutionality  sus- 
tained. 

It  is  a  valid  exercise  of  the  power  of  congress  "to  regulate  commerce . 
with  foreign  nations."  Any  argument  as  to  the  merits  of  the  act,  which 
is  no  doubt  to  some  extent  a  reversal  of  the  judicial  policy  of  the  gov- 
ernment of  this  country,  is  one  to  be  addressed  to  congress,  and  not  to 
the  courts.  The  act,  as  amended  in  1887,  provides  that  any  alien  pas- 
senger arriving  in  this  port  in  any  ship  or  vessel,  who  comes  under  con- 
tract or  agreement,  parol  or  special,  express  or  implied,  made  previous 
to  the  importation  or  migration  of  such  alien,  to  perform  labor  or 
services  of  any  kind  in  the  United  States,  shall  not  be  permitted  to  land, 
and  the  secretary  of  the  treasury  is  by  the  sixth  section  of  the  amenda- 
tory act  charged  with  the  duty  of  enforcing  this  provision.  The  secre- 
taiy  of  the  treasury,  in  this  case,  acting  (as  he  necessarily  must)  through 
his  subordinate  officer,  the  collector  of  the  port,  refused  to  permit  the 
relators  to  land,  and  may  be  said  to  restrain  them  of  their  liberty  to  that 
extent.  By  his  refusal  he  necessarily  confines  them  to  the  limits  of  the 
ship,  and  to  review  that  restraint  this  writ  of  habeas  corpus  was  granted. 
The  collector  returns  that  he  refuses  the  permit,  and  confines  them  to 
the  ship,  because  they  have  come  to  this  country  under  such  a  contract 
or  agreement  as  was  referred  to  in  the  first  section  of  the  act;  that  is,  to 
perlbrm  labor  and  services  for  some  one  else  after  they  came  here.  The 
presumption  is  that  as  a  public  officer  he  performs  his  duty,  and  that 
he  refuses  the  permit  only  because  these  alien  passengers  were  in  fact 
imported  under  such  contract.  That  presumption  may  be  overcome  by 
proof,  but  it  is  not  so  overcome  in  this  case.  All  that  appears  upon 
that  branch  of  the  case  is  the  statement  of  the  relators  themselves,  an- 
nexed to  the  return,  by  which  it  appears  that  they  have  come  by  this  , 
ship  from  Marseilles,  are  bound  for  Pittsburgh,  Pa.;  that  their  passage 
money  from  the  point  of  sailing  was  furnished  by  Francesa  Davesa,  a 
man  who  is  now  working  in  Pittsburgh,  Pa.,  and  that  they  also  have 
agreed  to  repay  the  cost  of  their  passage  to  Francesa  Davesa,  for  whom 
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(hey  further  agree  that  they  will  work  at  any  kind  of  employment  at 
wages  stated  by  him.  It  appears,  then,  that  they  are  within  the  prohi- 
bition of  the  statute,  and  the  collector,  or  other  representative  of  the 
secretary  of  the  treasury,  was  therefore  clearly  authorized — in  fact,  it  was 
his  duty — to  refuse  a  permit  for  their  landing,  although  the  effect  of 
such  refusal  might  be  to  confine  them  to  the  limits  of  the  ship  while  she 
remains  in  this  port.  The  writ,  therefore,  is  dismissed,  and  the  relators 
are  remanded  to  the  custody  of  the  collector. 


BULLER  V.  SiDELL  Ct  ol. 

{Circuit  CawrU  8.  D,  New  Y<yrk,    June  11,  ISVO.) 

h  Pleading — Sham  Answer— Motion  to  Btbiks  Out-^Action  on  Judomint. 

In  an  action  on  a  judgment,  in  which  it  appears  by  the  answer  that  the  defend- 
ant entered  his  appearance  by  attorney,  a  paragraph  of  the  answer,  denying 
knowledge  or  information  regarding  the  judgment  suffloient  to  form  a  b^ef, 
should  be  stricken  out  as  sham. 
2.  Same. 

A  paragraph  of  the  answer^  which  merely  denies  indebtedness,  should  also  be 
stricken  out. 
8.  Same— Equitable  Defense. 

A  paragraph  of  the  answer,  seeking  to  impeach  the  judgment  sued  on  for  fraud, 
should  be  stricken  out,  since  it  attempts  to  set  up  an  equitable  defense  to  a  legal 
action. 

At  Law. 

Motion  to  strike  out  certain  paragraphs  of  the  answer  as  shnm.  The 
action  was  upon  a  judgment  in  favor  of  the  plaintiff  against  the  defend- 
ants, recovered  in  the  United  States  circuit  court  for  the  district  of  Kan- 
sas. By  the  third  paragraph  the  defendants,  in  substance,  averred  that 
they  were  induced  to  enter  a  general  appearance  in  the  Kansas  action 
by  certain  slipulations  of  the  plaintiff  touching  the  judgment  which  he 
would  enter  therein,  which  stipulations  the  plaintiff  failed  to  keep, 
whereby  the  amount  of  the  judgment  was,  as  defendants  claim,  improp- 
erly increased.  The  precise  nature  of  this  stipulation  need  not  be  stated. 
For  the  purpose  of  this  motion  it  may  be  conceded  that  by  their  third 
defense  the  defendants  seek  to  impeach  the  judgment  for  fraud  or  covin 
in  obtaining  it. 

Fh-ank  Budd^  for  plaintiff. 

Thomas  N.  Browne  and  Olcott^  Meatre  &  Gonzaies,  for  defendants. 

Lacombe,  J.,  (after  stating  the  facts  as  above.)  The  first  paragraph  of 
the  answer  denies  knowledge  or  information  sufficient  to  form  a  belief 
as  to  the  recovery  of  the  judgment  sued  upon.  Inasmuch  as  it  appears 
by  the  defendants'  own  papers  that  they  entered  a  general  appearance  by 
attorney  in  the  Kansas  action,  this  paragraph  must  be  stricken  out  as 
sham.  Roblin  v.  Long,  60  How.  Pr.  200;  Beebe  v.  Marvin,  17  Abb.  Pr. 
194.      The  second  paragraph  of  the  answer  merely  denies  indebted- 
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ness.  It  should  also  be  stricken  out.  MtUs  v.  Duryee^  7  Cranch,  481, 
Inasmuch  as  it  is  not  disputed  that  the  Kansas  court  had  jurisdiction, 
and  that  the  defendants  had  notice  of  the  proceedings  therein,  the  de- 
fense set  up  in  the  third  paragraph  of  the  answer  is  plainly  an  equitable 
one.  Christmasv.  RtisseU,  5  Wall.  290;  AUisonv.  Chapman^  19  Fed.  Rep. 
488.  Equitable  defenses  cannot,  however,  be  set  up  in  actions  at  law 
in  the  federal  courts.  Bennett  v,  Buttenoorth^  11  How.  669;  Mcmtejo  v. 
Owen,  14  Blatchf.  324;  Parscm  v.  Denis,  7  Fed.  Rep.  317;  Doe  v. 
Jtoe,  31  Fed.  Rep.  97.     This  paragraph  must  therefore  be  stricken  out. 


The  Lubviq  Holbero. 

Staffobd  v.  Tece  Ludvig  Holbebo. 

The  F.  O.  Matthiessen  &  Wiechers  8.  R.  C!o.  v.  The  Ludviq  Holberq. 

{CircuU  Cofwrt,  8.  D.  New  York.    June  6, 1890.) 

AFPEAI^^RbYIEW— BUFFICniNOT  OF  Etidbkcb. 

The  decision  of  the  district  court  as  to  questions  of  fact  will  not  be  disturbed  on 
appeal  where  the  evidence  is  conflicting,  and  some  of  the  witnesses  were  examined 
before  the  district  judge. 

In  Admiralty.     On  appeal  from  district  court. 

FINDINGS  OF  FACT. 

(1)  The  libelant  Stafford  was  the  owner  of  the  bark  Quickstep  before 
and  at  the  time  of  her  loss  on  the  24th  day  of  May,  1887.  The  libelant 
the  F.  0.  Matthiessen  &  Wiechers  Sugar  Refining  Company  is  a  corpo- 
ration, and  was  the  owner  of  a  cargo  of  sugar  laden  on  board  said  bark. 

(2)  On  the  afternoon  of  the  24th  day  of  May,  1887,  the  bark  Quick- 
step, laden  with  a  cargo  of  sugar,  was  being  towed  from  sea  into  tbe  port 
of  New  York  by  the  tug-boat  Leonard  Richards,  on  a  hawser  80  fathoms 
long.  While  proceeding  up  about  in  the  middle  of  the  main  ship  chan- 
nel, and  when  a  little  to  the  southward  and  eastward  of  buoy  No.  11,  at 
about  4:26  p.  m.,  she  was  run  into  by  the  steam-ship  Ludvig  Holberg; 
the  latter  vessel  striking  tlxe  bark  on  her  port  quarter,  about  the  mizzen 
topmast  backstay,  cutting  into  her  after  companion  door  a  distance  of 
about  nine  feet,  cutting  her  open  so  that  the  cargo  rolled  out.  Imme- 
diately after  the  collision  said  bark  began  to  sink,  and,  while  sinking, 
was  towed  by  the  tug  on  to  the  west  bank,  where  she  grounded  in  25 
feet  of  water,  about  a  quarter  of  a  mile  below  buoy  No.  11,  and  became 
«  total  loss,  and  her  cargo  was  nearly  all  lost. 

(3)  The  bark  was  170  feet  long,  37  feet  beam,  23  feet  depth  of  hold, 
and  was  laden  with  1,024  tons  of  sugar,  and  drew  20  feet  of  water. 

(4)  The  Ludvig  Holberg,  which  hails  from  Bergen,  Norway,  was  an 
iron  screw  steam-ship  of  687  tons  roister,  200  feet  long.     The  claimants 
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Christopher  Kahrs  and  others  were  her  owners.  She  was  in  ballast, 
drawing  13  feet  aft  and  9  feet  forward,  bound  for  Barracoa  for  fruit. 
She  was  tight,  staunch,  and  strong,  properly  manned  and  officered,  hav- 
ing a  competent  master  and  officers,  and  a  full  complement  of  men.  At 
and  prior  to  the  time  of  collision  her  master  and  pilot  were  on  the  bridge. 
She  steers  by  hand,  and  there  %vas  at  her  wheel  one  ordinary  seaman 
steering  the  vessel  as  directed  by  the  pilot.  The  first  officer  and  second 
officer  were  on  lookout,  on  the  port  and  starboard  sides,  respectively,  of 
the  forestay,  which  is  fastened  to  the  stem.  Back  of  them,  by  the  wind- 
lass, was  the  carpenter,  also  on  lookout. 

(5)  The  st.eam-ship  started  from  pier  15  E.  R.,  some  time  between 
3:05  and  3:16  p.  m.  She  ran  slow  otit  of  the  East  river,  but  soon  in- 
creased to  full  speed,  and  continued  to  run  at  that  rate  until,  fog  having 
set  in,  she  reduced  to  half  speed,  and  later  to  dead  slow.  Her  motion 
through  the  water,  was,  while  at  full  speed,  about  9  to  9i  knots;  while 
at  half  speed  about  6i  to  7  knots;  while  at  dead  slow  about  3i  knots  an 
hour.  She  had  been  running  at  the  latter  rate  for  a  few  minutes  only, 
probably  not  more  than  four  or  five,  before  the  collision.  The  pitch  of 
her  screw  was  14  feet  2  inches,  and  at  full  speed  she  made  from  69  to 
71  revolutions  per  minute;  at  half  speed  from  40  to  45  to  50  revolutions 
per  minute,  and  at  slow  speed  from  20  to  25  to  26  revolutions  per  min- 
ute. 

(6)  She  was  off  Bedloe's  island  between  3:27  and  3:32,  and  it  was 
nearly  4  o'clock  when  she  reached  Fort  Lafayette.  The  distance  from 
that  point  to  the  place  of  collision  is  a  little  over  3i  knots.  She  carried 
the  ebb  tide  with  her  from  Bedloe's  island  to  a  little  below  the  forts. 
After  a  brief  period  of  slack  water,  and  until  the  collision,  there  was  a 
flood  tide.  Its  set  was  about  S.  W.,  which  helped  a  vessel  coming  in 
about  one  knot  an  hour,  and  a  vessel  going  out  about  half  a  knot  an 
hour.     The  wind  was  southerly,  blowing  a  stiff^  breeze. 

(7)  At  the  time  and  place  of  collision  there  was  so  much  fog  as  to 
prevent  vessels  from  being  visible  to  each  other  for  more  than  a  short 
distance,  (estimated  by  the  witnesses  from  the  Holberg  at  between  200 
and  300  feet,)  and  such  as  to  require  the  sounding  of  fog-signals  under 
the  rules.  Such  signals  were  sounded  by  the  Ludvig  Holberg.  Ttis 
fog  had  prevailed  between  the  Narrows  and  buoy  No.  11  during  a  period 
of  at  least  15  minutes  before  the  collision. 

(8)  The  Ludvig  Holberg  ran  into  this  fog  about  the  time  she  passed 
the  forts,  and  at  that  time  began  sounding  fog-signals,  but  did  not  reduce 
her  speed  until  she  had  run  some  distance  below  the  forts.  Then  she  re- 
duced to  half  speed  only,  and  did  not  further  reduce  her  speed  until 
about  buoy  No.  13. 

(9)  By  the  time  she  reached  a  point  a  little  below  buoy  No.  13,  she 
had  slowed  down  to  about  four  knots  over  the  ground.  From  that  point 
to  the  place  of  collision,  a  distance  of  about  4,500  feet,  she  did  not  in- 
crease her  speed,  proceeding  down  the  channel,  keeping  upon  the  star- 
board side,  as  near  the  channel  buoys  as  she  could  safely  go,  and  sound- 
ing fog-signals  from  time  to  time. 
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(10)  While  she  was  thus  proceeding  she  heard  one  blast  right  ahead, 
then  another  a  little  more  on  the  starboard  bow.  Both  these  were  blown 
by  the  tug,  which  was  not  at  that  time  visible  through  the  fog  to  those  on 
board  the  Holberg. 

(11)  Almost  immediately  thereafter  the  tug  came  in  sight,  only  a  few 
hundred  feet  off,  and  a  little  on  the  steamer's  starboard  bow,  and  gave 
a  signal  of  two  blasts. 

(12)  Neither  the  bark  nor  the  hawser  were  then  visible,  and  no  sig- 
nals indicated  to  the  Ludvig  Holberg  that  the  tug  had  a  tow  nearly  500 
feet  behind  her. 

(13)  Upon  receiving  the  whistle  of  two  signals  from  the  tug,  the 
steamer  starboarded,  and  passed  the  tug  starboard  to  starboard  clearing 
her  about  30  feet. 

(14)  Then  for  the  first  time  the  Ludvig  Holberg  became  aware  of  the 
presence  of  the  Quickstep,  which  was  not  following  directly  after  the  tug, 
hut  to  starboard  of  her,  and  whose  pilot  at  that  time,  by  putting  her 
wheel  hard  a-port,  threw  her  head  somewhat  more  to  starboard. 

(15)  Thereupon  the  steam-ship  ported  in  order  to  go  between  the  tug 
and  the  bark,  at  the  same  hailing  the  tug  to  cast  off  the  hawser. 

(16)  If  the  hawser  had  been  cast  off  promptly  the  steamer  would 
probably  have  gone  safely  between  the  tug  and  the  bark. 

(17)  The  hawser  was  not  cast  off,  and,  the  steamer,  running  against 
it  with  her  starboard  bow,  parted  it,  and  at  the  same  time  her  bow  was 
swung  to  port,  resulting  in  collision  with  the  bark's  port  quarter. 

(18)  The  steamer  stopped  and  reversed  as  soon  as  she  saw  that  the 
tug  had  a  vessel  in  tow,  but  not  before,  and  was  nearly  stopped  at  the 
time  of  collision. 

(19)  Had  the  steamer  been  aware  when  she  starboarded  to  pass- the 
tug  that  the  latter  vessel  had  the  Quickstep  in  tow  on  a  hawser  of  80 
fathoms  she  could,  and  in  all  probability  would,  have  avoided  the  col- 
lision. 

CONCLUSIONS  OF   LAW. 

(1)  Said  collision  was  not  due  to  any  fault  or  negligence  of  those  in 
charge  of  the  Ludvig  Holberg. 

(2)  The  libels  herein  should  be  dismissed,  as  already  decreed  by  the 
district  court,  with  costs  to  the  claimants  in  both  courts. 

Oweriy  Oray  &  Sturgea^  for  the  Quickstep. 

Sidney  Chubby  for  the  owners  of  her  cargo. 

WiTigy  Shoudy  &  Pvinamy  for  the  Ludvig  Holberg* 

Laoohbe,  J.  As  to  the  presence  or  absence  of  fog,  and  as  to  the  speed 
of  the  Ludvig  Holberg, — the  two  determinative  questions  of  fact  in  this 
case, — there  is  great  conflict  of  testimony.  The  witnesses  from  the  Hol- 
berg testify  most  positively  that  during  their  run  from  the  Narrows  to 
below  buoy  No.  11  so  dense  a  fog  prevailed  that  vessels  could  be  seen 
only  at  a  short  distance,  and  that  the  steamer  sounded  fog-signals,  and 
reduced  her  speed.  Those  from  the  bark  and  the  tug  as  positively  assert 
the  contrary.     Of  the  witnesses  other  than  those  from  these  three  vessels 
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some  support  the  libelant's  case,  others  that  of  qjaimants.  Finally,  ia 
the  testimony  of  nearly  every  witness  there  is  much  inconsistency,  and 
it  is  impossible  to  frame  such  a  theory  of  what  occurred  as  will  harmo- 
nize with  all  the  proof.  Some  of  the  witnesses  who  testified  on  this 
branch  of  the  case  were  examined  before  the  district  judge.  His  decis- 
ion,  therefore,  is  affirmed.  In  so  doing  the  evidence  of  those  on  the 
Holberg  must  be  in  part  accepted  and  in  part  discredited;  either  the  fog 
prevailed  for  a  time  much  less  than  they  say  it  did,  or  she  ran  at  full 
sj)eed  for  some  time  after  it  shut  in.  It  is,  however,  natural  to  expect 
that  a  witness  who  is  testifying  to  the  density  of  the  fog,  or  the  duration 
of  a  period  of  reduced  speed,  when  the  fog  or  reduction  of  speed  is  sup- 
posed by  him  to  help  his  side  of  the  ca^e,  will  exaggerate  his  estimate 
in  both  particulars.  That  his  narrative  thereby  becomes  inconsistent  is 
not  by  itself  sufficient  to  require  its  entire  rejection,  especially  where  it 
is  in  part  corr9borated  by  other  proof.  In  this  case  the  disinterested 
witness  who  concededly  was  nearest  to  the  collision  both  in  time  and 
place  testified  that  he  overtook  and  passed  the  Holberg  going  slow  in  a 
dense  fog,  with  her  fog-signals  sounding";  and  that  there  was  dense  fog 
in  the  Narrows  at  about  4  p.  m.  is  testified  to  by  the  light-house  keeper 
at  Fort  Tompkins,  (whose  evidence  is  corroborated  by  his  log-book,)  and 
by  the  soldier  at  the  same  fort.  The  decree  of  the  district  court  is 
affirmed,  and  the  libels  dismissed. 


The  Ludvig  Holberg. 

Stafford  v.  The  Ludvig  Holberg. 

The  F.  0.  Matthiessen  &  Wiechers  S.  R.  Co.  v.  The  Ludvig 

Holberg. 

(CircuU  Court,  5.  D.  New  York.    June  20, 1890.) 

Tbial—Findings. 

It  is  not  necessary  to  set  forth  as  a  conclusion  of  law  or  finding  of  fact  that  the 
circumstance  that  some  of  the  witnesses  were  examined  before  the  district  judge 
influenced  the  circuit  court  in  deciding  to  affirm  the  judgment  of  the  district  court 
rendered  upon  conflicting  evidence. 

In  Admiralty.  Appeal  from  district  court.  On  motion  to  amend  the 
findings.     For  former  opinion,  giving  the  findings,  see  m  te,  117. 

schedule   of   proposed   amendments  to  findings  made  ]  Y  THE  COURT. 

(1)  That  the  second  finding  be  amended,  and  made  more  definite 
and  certain  by  stating  how  far  to  the  southward  and  how  ar  to  the  east- 
ward of  buoy  11  the  collision  occurred,  or  that  said  fir  iing  be  made 


more  specific  than  it  now  is  by  the  use  of  the  expression  * 
(2)  That  the  fourth  finding  be  amended  by  stating  thai 


little." 
''the  pitch  of 
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the  screw  of  the  Ludvig  Holberg  was  14  feet  2  inches,  and  at  full  speed 
she  made  from  69  to  71  revolutions  per  minute,  at  half  speed  40  to  45 
to  50  revolutions  per  minute,  and  at  slow  speed  she  made  20  to  25  to 
26  revolutions  per  minute;"  and,  if  such  amendment  be  refused,  that 
an  additional  finding  be  made  to  that  effect. 

(3)  That  the  fifth  finding  be  amended,  and  made  more  definite  and 
certain  by  striking  out  the  words  "between  3:05  and,"  and  by  stating 
more  exactly  the  time  at  which  the  steamer  started  from  pier  15,  East 
river. 

(4)  That  the  fifth  finding  be  amended  by  striking  out  the  word  "dead  " 
before  the  word  "slow,"  in  the  two  places  in  which  it  occurs  in  said 
finding. 

(5)  That  the  sixth  finding  be  amended  and  made  more  definite  and 
certain  by  striking  out  the  words  "between  3:27  and,"  and  inserting  in 
place  thereof  the  word  "about,"  or  otherwise  specifying  more  exactly  the 
time  when  the  Holberg  was  off  Bedloe's  island. 

(6)  That  the  sixth  finding  be  amended  by  striking  out  the  words  "a 
litile  over  3i,"  and  inserting  "81  knots,"  or  by  indicating  how  much 
over  3i  knots  is  intended  by  the  expression  "a  little  over." 

(7)  That  the  sixth  finding  be  amended  by  inserting  after  the  words 
"thereafter  and"  the  words  "after  a  period  of  slack  water." 

(8)  That  the  seventh  finding  be  amended  by  inserting  the  word  "dense" 
before  the  word  "fog"  in  the  sentence  "there  was  so  much  fog  as  to  pre- 
vent vessels,"  etc. 

(9)  That  the  seventh  finding  be  amended  and  made  more  definite  and 
certain  by  striking  out  the  words  "a  short  distance"  and  inserting  the 
words  "about  200  feet,"  or  such  other  distance  as  the  court  shall  find 
upon  the  evidence  that  the  vessels  could  be  seen  in  that  fog. 

(10)  That  the  seventh  finding  be  amended  byinserting  the  word  "dense" 
before  the  word  "fog"  in  the  sentence,  "this  fog  had  prevailed  between 
the  Narrows  and  buoy  11." 

(11)  That  the  seventh  finding  be  amended  by  striking  out  the  word 
**fifteen,"  and  inserting  the  word  "twenty." 

(12)  That  tlie  eighth  finding  be  amended  by  striking  out  the  words 
**about  the  time,"  and  inserting  in  place  thereof  the  word  "before,"  in  the 
sentence,  "the  Ludvig  Holberg  ran  into  this  fog  about  the  time  she 
passed  the  forts." 

(13)  That  the  eighth  finding  be  amended  and  made  more  definite  and 
certain  by  specifying  how  much  below  the  forts  the  Ludvig  Holberg  had 
got  before  she  reduced  her  speed,  in  place  of  the  expression  "some  dis- 
tance." 

(14)  That  the  ninth  finding  be  amended  and  made  more  definite  and 
certain  by  indicating  how  much  below,  in  place  of  the  expression  "a 
little  below,"  the  Holberg  had  got  when  she  had  slowed  down  to  about 
four  knots,  and  the  time  when  she  so  slowed. 

(15)  That  the  eleventh  finding  be  amended  and  made  more  definite 
and  certain  by  specifying  how  many  hundred  feet  off,  or  about  how 
many  feet  off,  the  tug-boat  was  when  she  first  came  in  sight. 
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(1 6)  That  the  thirteenth  finding  be  amended  by  stating  that  the  steamer 
starboarded  about  one  point,  or  as  much  as  the  court  finds  the  fact  to  be 
that  she  did  starboard. 

(17)  That  the  thirteenth'  finding  be  amended  by  adding  thereto  the 
words,  '*by  reason  of  the  tug  at  the  same  time  taking  a  rank  sheer  to 
port." 

(18)  That  the  fourteenth  finding  be  amended  by  inserting  the  words 
"in  obedience  to  the  tug's  single  whistle"  after  the  words  "to  starboard 
of  her." 

(19)  That  the  eighteenth  finding  be  amended  by  inserting  the  words 
"but  not  before"  after  the  words  "vessel  in  tow." 

(20)  That  an  additional  finding  of  fact  and  conclusion  of  law  be  made 
to  the  eflect  that  some  of  the  witnesses  who  testified  as  to  fog  in  the  dis- 
trict court  were  examined  before  the  district  judge,  and  that  it  is  to  be 
assumed  as  matter  of  law  that  the  eflect  which  the  appearance  of  such 
witnesses  produced  on  the  district  court  is  a  fact  proper  to  be  considered 
by  the  circuit  court  in  reaching  a  conclusion,  or  some  similar  conclusion, 
of  law  which  would  state  the  legal  effect  intended  to  be  given  by  the 
court  to  the  fact  that  some  witnesses  were  so  examined  before  the  district 
judge. 

Sidney  Chubby  {Geo,  A,  Blacky  of  counsel,)  for  libelants. 

LacombEj  J.  1.  The  proposed  amendment  to  the  second  finding  is 
refused ;  the  evidence  does  not  warrant  a  more  specific  statement. 

2.  The  proposed  amendment  to  the  fourth  finding  is  granted. 

3.  The  proposed  amendments  to  the  fifth  finding  are  refused;  the  ev- 
idence does  not  warrant  a  more  specific  statement. 

4.  The  sixth  finding  is  amended  by  inserting  the  words  "after  a  brief 
period  of  slack  water."  The  other  proposed  amendments  to  this  finding 
are  refused,  the  evidence  not  warranting  more  specific  statements. 

5.  The  proposed  amendments  to  the  seventh  finding  are  refused  for 
the  same  reason,  but  after  the  words  "a  short  distance"  there  may  be 
inserted  "estimated  by  the  witnesses  from  the  Holberg  at  between  200 
and  300  feet." 

6.  The  proposed  amendments  to  the  eighth  finding  are  refused  for 
same  reason. 

7 .  The  proposed  amendments  to  the  ninth  finding  are  refused  for  the 
same  reason. 

8.  The  proposed  amendments  to  the  eleventh  finding  are  refused  for 
same  reason. 

9.  The  proposed  amendments  to  the  thirteenth  finding  are  refused  for 
the  same  reason. 

10.  The  proposed  amendment  to  the  fourteenth  finding  is  refused  for 
the  same  reason. 

11.  The  proposed  finding  to  the  eighteenth  finding  is  granted. 

12.  The  proposed  additional  finding  of  fact  and  conclusion  of  law  is 
refused.  It  is  not  such  a  finding  or  conclusion  as  is  contemplated  by  the 
act  of  1875.     That  act  does  not  require  the  circuit  judge  to  set  forth 
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'-t  agree,  for  the  consideration  aforesaid,  to  loan  and  advance  to 

....,  at  G  per  cent,  interest,  such  sum  or  sums  of  money  as  may  be 

\  lovide  for  the  payment  of  the  present  existing  indebtedness  of 

"  ''\  except  such  indebtedness  as  may  be  assumed  by  me  or  other- 

:  tor  in  such  manner  as  may  be  convenient  for  me.  but  in  such 

relieve  said  company  from  claims  thereon;  and  also  to  loan  and 

oilier  sums  of  money  as  may  be  necessary  to  place  said  company 

.nd  reliable  basis  for  the  continuance  of  its  business,  and  to  pro- 

i[>plies,  and  means  for  carrying  on  the  same,  and  to  make  neces- 

and  improvements  in  the  mills  and  machinery  of  said  company. 

le  for  the  continuance  of  its  business,  which  sums  of  money  so 

idvanced  to  said  company  shall  not  be  withdrawn  or  repaid  to 

^zr  •><'  existing  indebtedness  now  being  against  said  company  shall  be 

•••\ided  for.  or  assumed  by  said  Farrel.  and  said  company  relieved 

I  ty  thereon;  but  the  interest  on  all  sums  so  loaned  or  advanced  by 

:  shall  be  payable  to  him  annually." 

ttie  progress  of  the  negotiatioDS  with  Mr.  Farrel,  statements  of 

and  a  list  of  the  liabilities  of  the  company  were  made  out  at 

'  nt^'s  of  the  stockholders.     The  debt  to  the  Shoe  &  Leather  Bank 

i.i  these  lists  at  $17,300.     The  real  estate  and  machinery  were 

'  6550,000  in  these  statements.     With  this  valuation  the  state- 

iowed  an  excess  of  about  $223,000  of  assets  over  liabilities,  in- 

oi  the  capital  stock.     The  statements  were  shown  Mr.  Farrel. 

'ompleting  the  arrangement,  Mr.  Farrel  undertook  to  ascertain 

•iself  the  actual  amount  of  the  assets  and  liabilities,  and  through 

nt  verified  the  accuracy  of  such  inventory,  by  actual  count  aftd 

:iij?  the  manufactured  stock  on  hand,  except  the  stock  of  German 

•loods,  of  which  there  was  a  considerable  quantity,  with  which  his 

was  not  familiar,  and  he  took  the  statement  of  the  officers  or  clerks 

•  company  as  to  the  value  of  that  part  of  the  assets.     For  the  pur- 

ot  ascertaining  the  amount  of  the  liabilities,  and  whether  an  exten- 

could  be  obtained  thereon  with  his  indorsement,  Mr.  Farrel  visited 

1 1  tferent  banks  which  held  the  bulk  of  the  obligations  of  Brown  &  Bros. 

went  to  the  Shoe  &  Leather  Bank,  and  asked  Mr.  Crane,  the  presi- 

t  of  the  bank,  what  the  amount  of  the  indebtedness  of  Brown  &  Bros. 

-  to  the  bank,  and  whether  the  bank  would  extend  them  for  one  year 

n  his  indorsement.     Mr.  Crane  asked  the  discount  clerk  for  the  exact 

ount  of  Brown  &  Bros.'  notes,  and  gave  the  amount  of  the  notes  to 

■-.  Farrel  as  $17,300,  and  agreed  to  give  the  extension  requested.     Mr. 

irrel  then  visited  all  the  other  banks  holding  Brown  &  Bros.'  paper, 

id  found  that  the  indebtedness  of  the  company  to  those  banks  corre- 

-ponded  in  amount  with  the  list  of  the  indebtedness  given  him  by  the 

d  procure  a  like  extension  from  all  the  other 
ertained  these  facts  he  decided  to  take  the 
y,  ai\d  secure  or  indorse  its  liabilities,  and  to 
ereinbefore  mentioned.  At  the  time  of  said 
president  of  the  Shoe  &  Leather  Bank,  said 
►tes  of  Brown  &Bros.  for  $17,300,  which  were 
lotes  hereiobgfore  mentioned,  secured  by  696 
Dmpauy  ilHrilk-  and  613  shares  of  Brown  & 
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the  other  in  the  name  of  "Brown  &  Bros.,  William  H.  Brown,  Secre- 
tary." Each  of  these  accounts  related  solely  to  the  business  of  the  cor- 
poration. The  "agent"  account  was  the  one  used  in  the  conduct  of  the 
New  York  business,  and  the  other  was  used  in  connection  with  the  busi- 
ness at  Waterbury.  Said  Brown  was  in  the  habit  of  obtaining  loans 
from  said  bank  for  the  use  of  said  corporation,  upon  accommodation 
paper  made  in  the  name  of  Brown  &  Bros. ,  and  secured  by  deposits  of 
warehouse  storage  receipts  of  copper.  On  June  26,  1880,  he  gave  such 
a  note  for  $15,000,  the  proceeds  of  which  were  credited  to  the  "agent" 
account.  When  it  was  renewed,  he  wanted  to  change  the  collateral,  and 
offered,  instead  of  the  warehouse  receipts,  to  give  600  shares  of  the 
Norwalk  Ix>ck  Company  stock,  which  he  owned  individually.  The 
proposition  was  accepted,  but  the  bank  desired  the  form  of  the  note  to 
be  changed  so  that  said  Brown  should  be  the  maker,  because  he  was 
the  owner  of  the  collateral.  This  was  done,  and  the  new  note  was 
signed  by  William  H.  Brown,  and  was  made  payable  to  the  order  of 
the  cashier  of  the  bank.  The  note  was  also  indorsed  as  follows:  "  Wm. 
H.  Brown,  Agt."  Subsequently  other  notes  for  $2,400  and  $12,600 
were  made  in  similar  form,  were  payable  to  the  order  of  the  cashier, 
were  signed  by  Brown  individually,  and  were  secured  by  stocks  which 
he  owned  individually,  and  continuously  thereafter,  down  to  and  at  the 
time  of  the  failure  hereinafter  mentioned,  the  renewals  of  said  three 
notes,  drawn  and  indorsed  in  the  same  form,  and  secured  in  the  same 
way,  amounting  to  $29,900,  were  due  to  and  were  owned  by  said  bank. 
The  second  and  third  notes,  and  the  renewals  thereof,  were  each  in- 
dorsed as  follows:  "Pay  Nat.  Shoe  &  Leather  Bank.  Wm.  H.  Brown^ 
Agt."  Said  three  loans  were  obtained  from  said  bank  for  the  benefit  of 
said  corporation,  and,  when  made,  were  understood  by  said  bank  to  be 
made  to  said  corporation,  and  by  the  change  in  the  form  of  the  notes  said 
bank  did  not  intend  to  affect  the  liability  of  said  corporation  thereon. 
The  proceeds  of  said  three  notes  were  used  by  said  Brown  for  the  bene- 
fit of  said  corporation.  At  the  time  of  the  transactions  hereafter  men- 
tioned, said  bank  also  owned  the  notes  of  said  corporation,  signed 
"Brown  &  Bros.,"  to  the  amount  of  $17,300,  which  had  been  thereto- 
fore discounted  by  said  bank  for  the  benefit  of  said  corporation.  In 
the  spring  of  1884  said  corporation  became  financially  embarrassed,  and 
on  May  5,  1884,  said  Brown  resigned  all  official  connection  with  it, 
and  the  company  substantially  suspended  business.  Meetings  of  the 
stockholders  were  held,  and  efforts  were  made  to  secure  some  one  to  take 
the  management  of  the  company,  and  raise  or  provide  money  to  carry 
on  its  business.  A  committee  of  the  stockholders  applied  to  the  plain- 
tiff, Franklin  Farrel,  who  was  a  man  of  recognized  financial  credit  and 
large  means,  to  take  the  management  of  said  company  under  his  exclu- 
sive control,  giving  it  the  aid  of  his  resources,  credit,  and  business  abil- 
ity. The  negotiations  resulted  in  a  contract  between  the  stockholders 
of  said  company  and  said  Farrell,  whereby  stock  of  said  corporation  of 
the  par  value  of  $100,000  was  transferred  to  him  in  consideration  of 
his  written  agreement,  the  important  part  of  which  is  as  follows: 
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"I  further  agree,  for  the  consideration  aforesaid,  to  loan  and  advance  to 
said  company,  at  6  per  cent,  interest,  such  sum  or  sums  of  money  as  may  be 
necessary  to  provide  for  the  payment  of  the  present  existing  indebtedness  of 
said  company,  except  such  indebtedness  as  may  be  assumed  by  me  or  other- 
wise  provided  for  in  such  manner  as  may  be  convenient  for  me.  but  in  such 
way  as  shall  relieve  said  company  from  claims  thereon;  and  also  to  loan  and 
advance  such  other  sums  of  money  as  may  be  necessary  to  place  said  company 
upon  a  safe  and  reliable  basis  for  the  continuance  of  its  business,  and  to  pro- 
vide stock,  supplies,  and  means  for  carrying  on  the  same,  and  to  make  neces- 
sary repairs  and  improvements  in  the  mills  and  machinery  of  said  company, 
and  to  provide  for  the  continuance  of  its  business,  which  sums  of  money  so 
loaned  and  advanced  to  said  company  shall  not  be  withdrawn  or  repaid  to 
him  until  the  existing  indebtedness  now  being  against  said  company  shall  be 
paid  or  provided  for,  or  assumed  by  said  Farrel,  and  said  company  relieved 
from  liability  thereon;  but  the  interest  on  all  sums  so  loaned  or  advanced  by 
said  Farrel  shall  be  payable  to  him  annually.  ** 

During  the  progress  of  the  negotiations  with  Mr,  Farrel,  statements  of 
the  assets  and  a  list  of  the  liabilities  of  the  company  were  made  out  at 
the  meetings  of  the  stockholders.  The  debt  to  the  Shoe  &  Leather  Bank 
was  put  in  these  lists  at  $17,300.  The  real  estate  and  machinery  were 
pnt  in  at  8550,000  in  these  statements.  With  this  valuation  the  state- 
ments showed  an  excess  of  about  $223,000  of  assets  over  liabilities,  in- 
clusive of  the  capital  stock.  The  statements  were  shown  Mr.  Farrel. 
Before  completing  the  arrangement,  Mr.  Farrel  undertook  to  ascertain 
for  himself  the  actual  amount  of  the  assets  and  liabilities,  and  through 
his  agent  verified  the  accuracy  of  such  inventory,  by  actual  count  aftd 
weighing  the  manufactured  stock  on  hand,  except  the  stock  of  German 
silver  goods,  of  which  there  was  a  considerable  quantity,  with  which  his 
agent  was  not  familiar,  and  he  took  the  statement  of  the  officers  or  clerks 
of  the  company  as  to  the  value  of  that  part  of  the  assets.  For  the  pur- 
pose of  ascertaining  the  amount  of  the  liabilities,  and  whether  an  exten- 
sion could  be  obtained  thereon  with  his  indorsement,  Mr.  Farrel  visited 
the  different  banks  which  held  the  bulk  of  the  obligations  of  Brown  &  Bros. 
He  went  to  the  Shoe  &  Leather  Bank,  and  asked  Mr.  Crane,  the  presi- 
dent of  the  bank,  what  the  amountof  the  indebtedness  of  Brown  &  Bros, 
was  to  the  bank,  and  whether  the  bank  would  extend  them  for  one  year 
upon  his  indorsement.  Mr.  Crane  asked  the  discount  clerk  for  the  exact 
amount  of  Brown  &  Bros.'  notes,  and  gave  the  amount  of  the  notes  to 
Mr.  Farrel  as  $17,300,  and  agreed  to  give  the  extension  requested.  Mr. 
Farrel  then  visited  all  the  other  banks  holding  Brown  &  Bros.'  paper, 
and  found  that  the  indebtedness  of  the  company  to  those  banks  corre- 
sponded in  amount  with  the  list  of  the  indebtedness  given  him  by  the 
company,  and  that  he  could  procure  a  like  extension  from  all  the  other 
banks.  After  he  had  ascertained  these  facts  he  decided  to  take  the 
management  of  the  company,  ai\d  secure  or  indorse  its  liabilities,  and  to 
enter  into  the  agreement  hereinbefore  mentioned.  At  the  time  of  said 
Farrel's  interview  with  the  president  of  the  Shoe  &  Leather  Bank,  said 
bank,  in  addition  to  the  notes  of  Brown  &  Bros,  for  $17,300,  which  were 
unsecured,  held  the  three  notes  hereinbefore  mentioned,  secured  by  696 
shares  of  Norwalk  Lock  Company  stock,  and  613  shares  of  Brown  & 
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Bros,  stock. .  Mr.  Crane  made  no  mention  of  these  notes  to  Mr.  Parrel. 
At  the  time  of  said  interview  Mr.  Crane  believed  said  notes  to  be  fuDy 
secured  by  the  personal  collaterals  of  William  H.  Brown,  and  did  not 
consider  them  to  be  obligations  of  Brown  &  Bros.,  and  .the  liability  of 
said  corporation  on  said  notes  did  not  become  apparent  to  him  until 
afterwards.  It  was  upon  the  understanding  and  belief  by  Mr.  Farrd 
that  the  indebtedness  of  the  company  did  not  exceed  the  amount  that 
had  been  so  represented  to  him,  and  that  the  defendant's  claim  against 
the  company  did  not  exceed  the  amount  that  had  been  so  represented  to 
him,  and  that  the  defendant's  claim  against  the  company  did  not  exceed 
the  amount  of  $17,300,  that  Farrel  was  induced  to  and  did  enter  into 
the  arrangement  with  said  company,  and  make  said  contract.  The 
amount  of  the  indebtedness  was  a  material  question  with  said  Farrel  in 
deciding  upon  and  afterwards  making  the  contract  with  the  stockholders, 
and  he  would  not  have  made  said  contract  if  he  had  known  or  been  in- 
formed that  the  bank  held  another  claim  of  $29,900  against  the  compa- 
ny by  reason  of  the  notes  given  by  William  H.  Brown  for  that  amount. 
The  bank  had  full  knowledge  that  said  Farrel  was  inquiring  into  the 
amount  of  the  indebtedness  for  the  purpose  of  deciding  whether  he  would 
take  the  management  of  the  company,  and  that  he  decided  to  do  so  with 
the  belief  and  understanding  that  the  claims  of  the  bank  against  the 
company  did  not  exceed  $17,300.  Mr.  Crane  acted  in  good  faith  in  his 
statement  to  Mr.  Farrel,  In  carrying  out  the  contract  the  bank  trans- 
ietred  to  Farrel  its  proportion  of  the  stock  of  Brown  &  Bros,  held  by  it, 
Farrel  became  president,  and  a^umed  control  and  management  of  the 
corporation,  August  25,  1884,  and  indorsed  the  $17,800  notes  held  by 
the  bank.  The  first  extension  was  for  one  year;  $15,000  of  the  same 
was  then  renewed  for  four  months,  the  balance  being  paid.  At  the  end 
of  that  time,  when  said  Farrel  sought  a  further  extension,  he  was  for  the 
first  time  informed  that  a  claim  was  made  by  the  bank  that  the  compa- 
ny was  liable  for  said  notes  of  $29,900.  All  the  notes  of  $17,300  against 
the  company,  and  also  the  notes  for  $29,900,  had  been  protested,  and 
were  overdue,  and  lying  in  the  bank  as  protested  paper,  at  the  time  of 
Mr.  FarrePs  first  interview  with  the  bank  oflicers  in  August,  1884.  It 
was  for  the  interest  of  the  bank  that  said  Farrel  should  take  the  manage- 
ment of  the  company,  and  indorse  or  secure  the  $17,300  held  by  the 
bank  as  protested  paper  of  the  company,  as  the  debts  of  the  company 
were  in  excess  of  their  assets  aside  from  their  mortgaged  real  estate  and 
machinery,  and  nothing  could  have  been  realized  from  the  equity  in  said 
mortgaged  property.  After  assuming  control  of  the  corporation,  Farrel, 
in  addition  to  indorsing  the  notes  of  the  defendant  bank,  as  above  stated, 
indorsed  the  notes  of  the  company  held  by  all  the  other  banks.  He  also 
borrowed  $35,000  upon  a  note  of  the  company,  secured  by  his  indorse- 
ment and  collateral  stocks  of  his  own,  which  was  presented  to  the  com- 
missioners, and  allowed  by  them,  but  Farrel  has  paid  the  same  in  full. 
This  money  was  used  in  paying  current  bills  and  starting  work  in  the 
factory.  He  has  also  paid  a  large  amount  of  other  indebtedness  of  the 
company,  and  is  held  as  indorser  upon  the  remaining  bank  notes  of  the 
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company,  so  that  what  he  has  paid  and  what  he  is  liable  to  pay  will 
amount  to  $223,803.93,  upon  which  dividends  of  45  per  cent,  only  have 
been  or  will  be  paid.  The  business  continued  under  the  management 
of  Mr.  Farrel  for  about  a  year  and  four  months,  when  it  was  found  that 
the  company  was  insolvent,  and  that  the  capital  stock  could  not  be  made 
of  any  value.  Mr.  Farrel  undertook  to  settle  up  the  business  by  paying 
or  assuming  all  the  claims  against  the  company  in  full,  whether  secured 
or  not,  and  disposing  of  the  property  to  the  best  advantage.  At  this 
time  the  bank  made  the  first  claim  to  him  that  the  company  was  liable 
for  the  three  notes  of  $29,900,  and  soon  after  brought  suit  thereon  against 
the  company.  In  consequence  of  thac  claim  and  suit  the  company  made 
their  assignment  in  insolvency,  under  the  statutes  of  Connecticut,  for 
the  joint  and  equal  benefit  of  its  creditors. 

There  had  Been  large  losses  in  the  business  after  Farrel  assumed  the 
management,  and  there  had  been  little  or  no  profits.  A  considerable 
portion  of  this  loss  is  accounted  for  by  the  disposition  of  the  silver 
goods  and  business  at  a  sum  more  than  $30,000  less  than  they  were  in- 
ventoried for,  and  a  fall  in  the  price  of  copper.  The  losses  to  the  com- 
pany were  not  caused  by  the  fault,  neglect,  or  mismanagement  of  Far- 
rel or  his  agents.  Commissioners  were  appointed  by  the  proper  pro- 
bate court  to  receive  and  allow  or  disallow  claims  against  the  estate  of 
said  corporation.  The  defendant  presented  its  claim  upon  said  three 
notes  for  $29,900,  and  upon  the  money  represented  thereby,  which  had 
been  loaned  to  Brown  &  Bros.,  which  claim  was  disallowed.  The  de- 
fendant appealed  from  said  disallowance  to  the  superior  court  for  New 
Haven  county,  which  court  made  a  full  finding  of  facts  in  the  case,  re- 
versed the  doings  of  the  commissioners,  and  allowed  the  claim.  Upon 
appeal,  the  supreme  court  of  errors  decided  that  there  was  no  error  in 
the  judgment  of  the  superior  court,  upon  the  ground  that  William  H. 
Brown  had  authority  to  bind  the  corporation  by  procuring  loans  on  its 
credit;  that  the  entire  proceeds  of  the  loans  went  to  pay  the  debts  of 
the  corporation,  and  that  ignorance  by  the  bank  of  such  agency,  if  ig- 
norance existed,  was  immaterial.  It  thereupon  became  the  duty  of  the 
probate  court  to  divide  the  fund  resulting  from  the  sale  of  the  assets  of 
said  insolvent  corporation  among  its  creditors.  The  plaintiff  and  the 
trustees  of  the  insolvent  estate  brought  their  petition  to  that  court,  set- 
ting up  at  length  the  facts  which  have  been  heretofore  stated,  and  claim- 
ing "an  equitable  estoppel,  which  would  prevent  the  bank  from  receiving 
any  dividend  upon  its  claim  of  $29,900  until  Farrel  had  received  upon  his 
claim  for  moneys  advanced  to  and  liabilities  assumed  for  Brown  &  Bros. 
the  full  dividend  that  he  would  have  received  if  the  bank's  claim  for 
$29,900  had  not  been  presented.''  The  court  of  probate  dismissed  the 
petition.  Upon  appeal  of  the  petitioners  to  the  superior  court  the  facts 
were  found  in  full  by  the  court,  and  the  questions  of  law  arising  thereon 
were  reserved  for  the  advice  of  the  supreme  court  of  errors,  which  court 
advised  that  the  decree  of  the  probate  court  should  be  reversed,  and 
that  court  should  be  directed  to  pass  a  decree  dividing  the  fund  in  its 
control  in  accordance  with  the  prayer  of  said  petition.     This  was  ac- 
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cordingly  done.  Said  Farrel's  daims  were  $223,803.13.  Said  bank's 
claim  was  $29,900.  The  dividends  then  declared  were  35  per  cent., 
and  the  bank's  share  thereof  was  $10,466.  Of  this  sura  said  Farrel  re- 
ceived $7,385.63,  and  the  bank  received  $3,079.47.  Thereafter  the 
present  action  at  law,  to  recover  the  amount  which  the  plaintiff  lost  in 
consequence  of  the  defendant's  untrue  answer  to  his  question,  was 
brought.  The  plaintiff,  to  sustain  the  averments  of  his  complaint,  in- 
troduced the  finding  of  facts  by  the  superior  court  in  the  case  of  the  ap- 
peal of  the  trustees  of  the  estate  of  Brown  &  Bros,  and  Franklin  Farrel 
against  the  defendant,  which  was  admitted,  and  the  facts  hereinbefore 
found  in  regard  to  the  transactions  subsequent  to  the  resignation  of  Will- 
iam H.  Brown  are  stated  in  the  language  of  said  finding.  The  plain- 
tiff also  offered  the  finding  of  facts  by  the  superior  court  in  the  case  of 
the  appeal  of  the  present  defendant  against  the  trustees  of  said  insolvent 
estate  from  the  doings  of  the  commissioners  in  the  disallowance  of  said 
claim  for  $29,900.  The  admission  of  this  evidence  was  objected  to  by 
the  defendant.  This  record  was  offered  upon  the  ground  that  the  trus- 
tees represented  in  all  their  acts  the  creditors  of  the  estate  of  the  insolv- 
ent corporation,  and  that  Mr.  Farrel,  as  one  of  said  creditors,  was  there- 
fore a  privy  in  law  with  the  trustees.  Although  it  is  true  that,  under 
the  principles  of  the  insolvent  laws  of  Connecticut,  the  trustees  of  an  in- 
solvent estate  become  the  representatives  of  the  creditors  for  the  appro- 
priation of  the  property  of  the  insolvent  towards  the  payment  of  their 
debts,  and  can  avoid  conveyances  which  are  fraudulent  and  void  as 
against  attaching  creditors,  I  do  not  think  that  there  is  such  a  mutual 
or  successive  relationship  to  the  same  rights  of  property  between  each 
creditor  and  the  trustees  as  to  make  them  privies  in  law,  and  to  compel 
any  creditor,  as  to  rights  or  liabilities  between  himself  and  another  cred- 
itor growing  out  of  or  incidental  to  their  respective  claims  against  the 
insolvent,  to  be  bound  by  all  the  findings  of  a  court  in  a  suit  between 
the  trustees  and  such  other  creditor,  wherein  the  validity  of  the  latter 's 
claim  against  the  estate  was  the  only  matter  properly  in  issue.  I  do  not, 
therefore,  admit  the  finding  of  facts  in  the  defendant's  appeal  upon  the 
ground  that  Farrel  is  a  privy  in  law  with  the  trustees,  but  the  finding 
so  far  forth  as  it  relates  to  the  origin  and  history  of  said  three  notes,  of 
the  liability  of  said  corporation  thereon,  the  knowledge  of  the  bank  that 
the  avails  were  for  the  benefit  of  the  corporation,  and  to  the  intent  of 
the  bank  in  regard  to  said  liability,  is  admissible,  and  was  admitted, 
because  the  action  was  by  the  bank  to  enforce  said  liability,  and  the 
statements  in  regard  to  the  origin  of  the  claims,  the  use  of  the  avails  of 
the  notes  by  the  corporation,  and  the  knowledge  and  intent  of  the  bank 
in  regard  to  the  liability  of  the  corporation  were  the  bank's  case,  and 
are  deliberate  declarations  or  admissions  on  its  part  of  the  truth  of  these 
facts,  which  are  also  important  in  this  case.  1  Greenl.  Ev.  §  527a;  Steph. 
Dig.  Ev.  100.  The  facts  hereinbefore  stated,  which  took  place  up  to  and 
including  the  resignation  of  said  W.  H.  Brown,  were  admitted.  Said  two 
records  were  the  only  testimony  which  was  offered  by  either  party  in  re- 
gard to  the  alleged  fraud  by  the  bank.     The  plaintiff's  direct  loss  in 
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consequeDce  of  entering  into  said  contract,  which  he  would  not  have 
entered  into  if  the  bank  had  answered  vhis  question  correctly,  was  and 
is  8115,706.63,  without  interest. 

Upon  the  foregoing  facts,  the  principal  question  is  as  to  the  liability 
of  the  defendant  for  the  direct  ^nd  injurious  consequences  which  resulted 
to  the  plaintiff  from  the  untrue,  and  in  that  sense,  false,  representation 
which  was  made  by  its  president  to  the  plaintifif  concerning  a  material 
fact,  the  knowledge  of  which  especially  belonged  to  the  bank.  The  oral 
argument  was  directed  more  particularly  to  the  question  whether  the 
finding  that  Mr.  Crane  acted  in  good  faith  in  making  the  representation 
was  a  finding  which  determined  the  result  in  favor  of  the  defendant. 
The  plaintiff  contended  that  the  facts  brought  the  case  within  the  prin- 
ciple announced  in  some  of  the  modern  cases,  especially  by  the  courts 
of  Massachusetts,  which  is  in  favor  of  holding  the'person  who  makes  pos- 
itive material  misrepresentations,  not  as  to  matters  of  opinion,  and  not 
by  way  of  commendation  of  the  seller's  wares,  but  as  of  his  own  knowl- 
edge, professing  to  have  knowledge  that  the  representations  are  true, 
liable  for  the  damages  which  are  directly  caused  to  a  person  to  whom 
the  representations  are  made,  and  who  relies,  to  his  harm,  upon  his  con- 
fidence in  their  truth.  Mere  belief  in  the  existence  of  a  thing  "will  not 
warrant  or  excuse  a  statement  of  actual  knowledge,"  in  the  view  of  the 
courts  of  Massachusetts.  Furnace  Go.  v.  Moffait,  147  Mass.  404,  18  N. 
E.  Rep.  168.  The  defendant  insisted  that  the  case  was  an  ordinary  ac- 
tion of  deceit  in  which  proof  of  fraud  is  requisite,  and  that  to  constitute 
fraud  the  false  representation  must  be  made  either  knowingly,  or  with- 
out belief  in  its  truth,  or  recklessly,  t.  e.,  careless  whether  it  is  true  or 
false;  and  that  a  false  statement,  honestly  believed,  though  on  insufficient 
grounds,  falls  Bhort  of,  and  is  a  different  thing  from,  fraud.  In  support 
of  this  position  nmch  reliance  was  placed  upon  the  recent  case  of  Derry 
V.  Peeky  L.  R.  14  App.  Cas.  337,  overruling  the  judgment  of  the  court  of 
appeals,  reported  in  59  Law  T.  (N.  S.)  78.  The  real  difference  between 
the  courts  is  in  regard  to  the  latitude  which  shall  be  given  to  the  word 
"recklessly,"  the  house  of  lords,  in  Derry  v.  Peek^  folding  that  the  per- 
son who  makes  the  misrepresentation  must  be  actually  reckless  or  care- 
less whether  he  tells  the  truth  or  not,  while  the  tendency  of  other  judges 
is  to  hold  that  when  a  i)erson  has  no  reasonable  cause  to  believe  a  thing 
to  be  true,  and  makes  positive  statements  upon  very  insufficient  cause, 
he  is  reckless.  There  is,  however,  a  class  of  cases  which  comes  under 
the  general  head  of  cases  of  deceit,  in  which,  as  it  is  generally  held,  the 
intent  to  deceive  may  not  be  a  controlling  circumstance.  This  class  is 
described  by  Lord  Herschell,  who  gave  the  leading  opinion  in  Derry  v. 
Peeky  supra,  as  follows: 

** There  is  another  class  of  actions  which  I  must  refer  to  also  for  the  pur- 
pose of  putting  it  aside.  I  mean  those  cases  where  a  person  within  whose 
special  province  it  lay  to  know  a  particular  fact  has  given  an  erroneous  an- 
swer to  an  inquiry  made  with  regard  to  it  by  a  person  desirous  of  ascertaining 
tlie  fact  for  the  purpose  of  determining  his  course  accordingly,  and  has  been 
held  tx)und  to  make  good  the  assurance  he  has  given.  Burrowes  v.  Lock,  10 
v.43p.no.2— 9 
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Yes.  470a»  tdny  be  cited  as  an  example  where  a  trustee  had  been  asked  by  an 
Intended  lender  upon  the  security  of  a  trust  fund  whether  notice  of  any  prior 
incumbrance  upon  the  fund  had  been  given  to  him.  In  cases  like  this  it  has 
been  said  that  the  circumstance  that  the  answer  was  honestly  made  in  the  be- 
lief that  it  was  true  affords  no  defense  to  the  action.  Lord  Selborne  pointed 
out,  in  Brownlie  v.  Campbell,  L.  K.  5  App.  Gas.  925»  that  these  cases  were  in 
an  altogether  different  category  from  actions  to  recover  damages  for  false  rep- 
resentation, such  as  we  are  now  dealing  with."  Slim  v.  Croucher^  1  De  Crex, 
F.  &  J.  518;  Bower  v.  Fenn,  90  Pa.  St.  359. 

This  case  is,  in  many  of  its  leading  features,  very  similar  to  those 
which  are  stated  in  the  paragraph  which  I  have  quoted,  and,  if  the  facts 
are  within  the  principle  of  those  cases,  the  defendant  is  liable,  notwith- 
standing his  good  faith.  In  this  case,  for  the  purpose  of  determining 
his  course,  Farrel  was  desirous  of  ascertaining  from  the  bank  a  fact  which 
it  might  be  expected  to  know.  The  bank  knew  that  Farrel's  inquiry 
was  for  the  purpose  of  deciding  whether  he  would  enter  into  the  obliga- 
tions which  were  specified  in  the  proposed  contract  with  the  stockhold- 
ers of  Brown  &  Bros.  If  the  three  notes  for  $29,900  had  been  of  the  same 
character  as  the  notes  for  $17,300, — that  is,  if  the  liability  of  Brown  <t 
Bros,  had  been  known  and  manifest  thereon, — Mr.  Crane's  forgetfulness 
of  their  existence,  or  opinion  that  they  were  fully  secured,  and  his  con- 
sequent good  faith  in  answering  FarrePs  inquiry,  would  have  been  im- 
material. The  liability  of  Brown  <fe  Bros,  was  not  one  which  was  man- 
ifest upon  the  notes,  but  was  a  legal  question,  dependent  upon  the  ex- 
istence of  a  state  of  facts  outside  the  notes,  and  this  liability  was  not 
then  apparent  to  Crane.  The  notes  were  made  by  Brown  individually 
to  the  order  of  the  cashier  of  the  bank.  They  were  then  indorsed :  "  Wm. 
H.  Brown,  Agent,"  and  from  the  instruments  themselves  and  alone,  the 
name  of  the  corporation  nowhere  appearing  upon  the  paper,  it  could  not 
be  clearly  ascertained  who  was,  in  law,  the  indgrser.  Folk  v.  Moeba,  127 
U.  S.  597,  8  Sup.  Ct.  Rep.  1319;  Hitchcock  v.  Buchanan,  105  U.  S.  416. 
The  liability  of  the  corporation  was  not  placed  by  the  supreme  court  of 
errors  upon  the  notes,  but  upon  the  fact  that  the  loan  was  actually  for 
the  benefit  of  the  corporation  which  used  the  money.     The  court  say: 

"Had  the  claim  been  so  restricted,  *  *  *  [to  the  question  whether 
Brown  &  Bros,  could  be  held  liable  as  makers,  indorsers,  or  guarantors,] 
there  would  be  obvious  difficulties  in  the  way  of  sustaining  the  judgment  of 
the  superior  court,  for  one  must  be  a  party  to  a  note  to  be  made  liable  as 
maker  or  indorser,  and  the  face  of  the  notes  in  question  does  not  indicate  that 
they  had  any  relation  to  Brown  &  Bros. ;  and,  if  the  indorsement,  •  Wm.  H. 
Brown,  Agent,'  could  be  regarded  as  the  indorsement  of  Brown  A  Bros.,  it 
would  still  he  a  mere  contingent  liability,  without  any  foundation  being  laid 
to  make  that  liability  absolute."  National  Shoe  <&  Leather  Bank^s  Appeal^ 
65  Conn.  490.  12  Atl.  Rep.  646.  I 

When  the  form  of  the  notes  was  changed,  the  bankjintended  that  the 
corporation  should  be  still  liable,  but  it  was  plain  thi  b  this  liability  was 
denied  by  the  directors,  and  apparently  Crane  belie\  jd  or  had  become 
satisfied  that  their  opinion  was  well  founded.  The  fii  ding  is  that,  at  the 
time  of  the  interview  with  Farrel,  "Crane  did  not  <  [)nsider  them  [the 
notes]  to  be  obligations  of  Brown  &  Bros.,  and  the  li  ibility  of  said  cor- 
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poration  on  said  notes  did  not  become  apparent  to  him  until  afterwards." 
The  corporation  also  did  not  consider  itself  to  be  liable  thereon,  and  con- 
tested its  liability  through  three  courts,  and  it  was  not  until  an  exhiustive 
examination  of  the  facts  that  its  liability  became  apparent.  The  existence 
of  the  facts  upon  which  the  validity  of  the  claim  depended  subsequently 
becanie  clear,  and  the  disastrous  attempt  was  made  to  enforce  this  lia- 
bility by  suit,  but  when  the  conversation  took  place  Crane  thought  that 
he  must  rely  upon  Brown  and  his  collaterals.  The  mistake  or  error  which 
caused  the  misrepresentation  was  a  mistake  of  law  upon  a  state  of  facts 
which,  when  known,  are  apt  to  be  puzzling.  He  did  not  forget,  and 
did  not  conceal;  but  he  was  mistaken  in  his  legal  conclusions.  If  the 
misrepresentation  had  been,  in  terms,  that  of  a  conclusion  of  law  as  to 
the  legal  consequences  of  facts  truly  stated,  the  bank  would  have  been 
undoubtedly  not  liable,  {Eaglesfidd  v.  Marquis  of  Londcmderry^  4  Ch.  Div. 
693;)  and  it  is  true  that  Crane  did  not  tell  Farrel  the  history  of  the  $29,- 
900  note,  but  simply  stated  the  result,  viz.,  that  the  bank's  claims 
against  Brown  &  Bros,  were  $17,300.  The  misrepresentation  was  not, 
therefore,  a  mere  misrepresentation  of  law,  because  be  did  not  tell  Far« 
rd  his  opinion  or  conclusion  upon  facts  which  were  also  communicated. 
But  the  finding  leads  to  the  conclusion  that  these  facts  did  not  become 
dear  and  the  consequent  liability  did  not  become  apparent  to  him  till 
afterwards,  and  in  that  respect  the  case  is  peculiar.  A  misrepresenta- 
tion was  made,  resulting  from  imperfectly  understood  and  blurred  facts, 
and  a  consequent  erroneous  conclusion  of  law,  and  it  is,  in  my  view,  un- 
just to  hold  that  the  person  who  honestly  comes  to  such  an  erroneous 
conclusion  must  be  visited  with  the  unfortunate  pecuniary  consequences 
of  his  error.  It  was  a  mistake  by  reason  of  which  Farrel  has  suffered 
terribly,  and  one  which  might  have  been  avoided  had  Crane  been  more 
talkative,  and  told  Farrel  of  all  the  bank's  transactions  with  Brown,  but 
yet  a  mistake  which  ought  not  to  be  visited  upon  the  bank  in  this  suit. 
The  condusion  is  that,  upon  the  facts  as  found,  the  defendant  is  not  lia- 
ble in  this  suit. 


Henning  v.  Western  Union  Tel.  Co. 
iCircuU  Court,' D,  South  Carolina.    ICay  13, 1890.) 

Tblbosafh  Comfanibb^Negliobnoe— Eyidenob. 

In  an  action  against  a  telegraph  company  for  an  accident  caused  by  a  hanging 
wire,  one  witness  testified  that  six  or  eight  days  before  the  accident  four  or  five 
men  cnt  down  a  telegraph  pole  near  the  place  where  the  accident  occurred,  and 
left  the  wire  hanging.  There  was  no  competent  evidence  that  these  men  were  in 
defendant's  service.  Another  witness  testified  that  two  men  employed  by  defend- 
ant cut  down  a  pole  in  the  same  neighborhood  15  days  before  the  accident,  but  left 
no  wires  hanging.  There  was  no  proof  that  the  witnesses  referred  to  the  same 
transaction.  Held^  that  the  evidence  did  not  connect  defendant  with  the  accident 
so  as  to  justify  a  verdict  for  plaintiff. 

At  Law.     On  motion  for  new  trial. 

Buist  &  Buist  and  John  Wingate,  for  plaintiff. 

Barker f  GiMcmd  &  fitzdmatie^  for  defendant. 
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SiMONTON,  J.  This  case  has  been  exhaustively  discussed,  both  in  ci- 
tation of  authorities  and  in  arguments  upon  them.  The  right  of  the 
court,  after  verdict,  to  look  into  and  test  the  evidence  upon  which  the 
jury  came  to  their  conclusion  cannot  be  doubted.  Whenever  there  is 
no  evidence  to  sustain  the  verdict,  or  when  there  is  evidence  and  it  is 
insufficient,  or  when  the  preponderance  of  testimony  is  so  great  against 
the  verdict  as  to  raise  the  presumption  that  it  was  rendei;ed  through  in- 
advertence, or  bias  or  prejudice  in  favor  of  or  against  one  of  the  parties, 
or  through  some  corruption,  misconduct,  or  objectionable  behavior  on 
the  part  of  the  jury,  the  court  wiU  and  should  set  it  aside.  But  when 
there  has  been  competent  evidence  submitted  on  both  sides,  and  the  re- 
suit  depends  upon  the  credibility  which  the  jury  attaches  to  testimony 
of  the  witnesses,  without  regard  to  the  number  of  these  witnesses,  and  the 
jury  reach  their  conclusion,  it  is  not  competent  for  the  court  to  interfere 
with  it.  It  is  not  the  opinion  of  the  judge  as  to  the  credibility  of  the 
witnesses  which  governs  such  a  case,  nor  his  conclusion  as  to  the  pre- 
ponderance of  the  evidence,  based  upon  his  opinion  as  to  their  relative  . 
credibility,  nor  what  verdict  he  would  find  were  he  a  juror.  The  jury 
alone  can  determine  this.  It  is  their  exclusive  province;  and,  were 
judges  to  interfere  with  it.  the  value  of  a  trial  by  jury  would  be  de- 
stroyed. Such  is  the  result  of  the  authorities  quoted  upon  both  sides. 
The  names  of  the  cases  appear  in  a  note  to  this  opinion.  Let  us  exam- 
ine this  case  in  the  light  of  these  principles.  The  plaintiff  brought 
his  action  for  damages  resulting  to  him  from  this  accident,  caused,  as  he 
charges,  by  the  negligence  of  the  agents  of  the  Western  Union  Telegraph 
Company.  The  burden  of  proof -was  on  him.  He  and  another  witness 
testified  that  at  the  time  of  the  accident  he  was  going  along  the  footpath 
quietly,  and  that  he  accidentally  struck  a  hanging  wire,  which  caused  the 
accident.  A  witness  was  put  up  by  defendant  Jto  contradict  him  -in  his 
statement  that  he  accidentally  touched  the  wire.  The  jury  has  solved 
this  question*  He  did  not  contribute  to  the  injury.  There  is  no  dis- 
pute upon  the  fact  that  a  wire  depended  from  the  electric  wire,  causing 
the  accident;  and  the  only  question  remaining  is,  was  this  wire  left  hang- 
ing there  by  agents  of  the  defendant?  This  plaintiff  must  prove,  and, 
if  there  be  any  contradiction  in  the  proof,  the  solution  of  the  jury  ends 
the  question.  The  proof  must  be  by  competent  evidence,  that  is,  by  ev- 
idence which  the  nature  of  the  thing  r€quires,(l  Greenl.  Ev.  §  2;)  and  in 
examining  his  proof  the  court  is  not  only  at  liberty,  it  is  its  duty,  to 
go  into  the  whole  case,  and  examine  into  the  testimony  ofi'ered  by  the 
defense,  in  order  to  see  if  all  the  testimony  together  may  not  sustain  the 
verdict.  See  Thomas  v.  Jeter,  1  Hill,  (S.  C.)  382;  Raikoay  Go,  v.  Oumr 
mings,  106  U.  S.  700, 1  Sup.  Ct.  Rep.  493.  The  witness 
connects  the  defendant  with  the  hanging  wire  is  August 
was  called,  and  in  his  testimony  in  chief  he  swore  that 
of  September,  some  six,  seven,  or  eight  days  before  the 
fixed  by  his  illness  the  next  day,  he  remembered  the 
in  Hayne  street  at  the  place  of  this  accident;  that  there 
men  where  the  pole  was  cut,  some  assisting  in  it  with 
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their  hands;  that  he  was  near  the  man  who  did  the  cutting,  and  saw  the 
pole  cut;  that  this  was  done  by  Stephen  Rumph,  who  was  in  the  employ 
of  the  Western  Union  Telegraph  Company,  and  who  told  him  that  he 
got  orders  from  that  company  to  cut  it  down;  that  when  the  pole  was 
cut  down  the  line  dropped  on  the  electric  Wire,  and  he  told  the  man  to 
remove  the  wire  away  from  the  electric  wire,  and  he  told  him  that  he  (Pul- 
frich)  had  nothing  to  do  with  it.  If  the  case  of  the  plaintiff  had  ended 
here  there  could  be  no  question  of  disturbing  the  verdict.  But  he  was 
recalled  in  reply,  and  in  his  testimony,  and  in  that  of  Mr.  Aaist,  it  ap- 
peared that  he  did  not  know  the  man  Rumph  at  the  time  tbi  pole  was 
cut  down,  nor  his  connection  with  the  Western  Union  Telegraph  Com- 
pany; that  his  only  knowledge  of  these  facts  was  derived  in  a  conversa- 
tion with  Rumph,  whom  he  saw  and  recognized  at  BranchviUe  some 
months  after  the  accident.  The  sufficiency  of  this  evidence  depends 
upon  two  questions:  First,  can  it  be  used  to  show  that  Rumph  was  an 
agent  of  the  defendant?  and,  second,  can  his  declaration  made  at  the  time 
and  under  the  circumstances  stated  be  accepted?  There  is  no  evidence 
that  the  man  Rumph  was  the  agent  of  the  defendant  in  cutting  down 
the  wire  in  question,  except  his  own  statement,  made  to  Pulfrich  at 
BranchviUe.  Even  were  his  other  declarations  admissible,  his  agency 
must  be  proved  in  some  other  way.  His  declarations  in  pais  are  not 
competent  to  prove  it.  Whart.  Ev.  §  1183,  and  cases  quoted;  Jordan  v. 
Stewart,  23  Pa.  St.  244.  But  were  we  to  suppose  that  his  agency  has  been 
shown  by  competent  evidence,  in  this  action  of  tort  his  statements  made 
in  BranchviUe,  months  after  the  accident,  are  not  competent  evidence. 
Whart.  Ev.  §  1174,  and  notes,  and  quoting  cases.  It  is  clear,  therefore, 
that  there  was  not  sufficient  evidence  on  the  part  of  the  plaintiff  con- 
necting the  defendant  with  the  accident.  Was  he  aided  by  the  evidence 
of  the  defendant?  Is  there  in  the  testimony  of  the  defense  proof  of  facts 
supplementing  the  evidence  of  Pulfrich  so  as  to  fix  the  cause  of  the  acci- 
dent on  the  defendant.  I  assume  from  the  action  of  the  jury  that  Pul- 
frich's  testimony  was  true  in  every  resngct.  He  saw  on  a  day,  six,  seven, 
or  eight  days  before  the  accident,  which  occurred  on  15th  September, 
1889,  four  or  five  men  taking  down  a  pole  on  which  were  wires.  One 
of  these  men  was  a  man  whom  he  afterwards  identified  as  Rumph.  None 
of  them  ascended  the  pole.  They  cut  it  down,  sustaining  it  with  pronged 
sticks,  and,  in  the  act  of  cutting,  the  wires  fell  and  lodged  on  the  electric 
wires.  The  man  identified  as  Rumph  cut  down  the  pole,  and  Pulfrich 
warned  him  as  to  the  consequences  of  his  act,  which  warning  was  dis- 
regarded. The  defendant's  witnesses  say  that,  acting  for  the  Western 
Union  Telegraph  Company,  they  cut  down  a  pole  in  the  same  locality 
on  1st  September,  15  days  before  the  accident;  that  two  men  only  were 
engaged  in  that  work, — Malone  and  Howell;  that  Howell  climbed  the 
pole,  and  cut  away  the  wire;  that  Malone  then  cut  down  the  pole  as 
one  would  fell  a  tree,  and  that  it  came  to  the  ground  without  any  as- 
sistance of  any  kind;  that  Rumph  was  not  in  the  party;  that  none  of 
the  wire  fell  on  the  electric  wires,  and  that  none  of  it  was  left  behind; 
aU  of  it  was  roUed  up  and  carried  away.     Is  there  a  conflict  in  this  tes- 
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timony,  which  the  jury  must  and  could  decide?  Their  province  is  to 
weigh  the  testimou}'  pro  et  con  and  pass  upon  the  preponderance.  To 
do  this,  the  testimony  must  be  contrary, — the  one  inconsistent  with  the 
other.  If  the  testimony  on  one  side  is  true,  that  on  the  other  must  be 
false.  As  has  been  seen,  the  jury  has  believed  Pulfrich,  and  for  the 
purposes  of  this  case  his  testimony  is  true.  But,  notwithstanding  this, 
the  two  witnesses  for  the  defense,  Malone  and  Howell,  whose  evidence 
has  been  abstracted  above,  may  also  b^  true.  They  do  not  contradict 
Pulfrich,  Bjljr  is  their  testimony  inconsistent  with  his.  On  one  occasion 
four  or  £^  men  may  have  taken  down  a  pole  in  the  way  he  stated, 
and  may  have  let  fall  a  wire  as  he  swears,  and  Rumph  may  have  been 
— undoubtedly  in  the  opinion  of  the  jury  was — one  of  them.  Yet  on 
another  occasion  Malone  and  Howell  may  have  taken  down  a  pole  as  they 
have  stated,  leaving  no  wire.  And  this  is  the  more  probable,  as  the  only 
circumstance  in  which  their  testimony  coincides  with  that  of  Pulfrich  is 
in  the  locality.  He  speaks  of  circumstances,  time,  persons,  and  conver- 
sation wholly  different  from  those  spoken  of  by  them.  This  being  so, 
their  testimony  cannot  supply  the  material  fact  in  which  the  testimony 
of  Pulfrich  was  insufficient.  The  verdict  of  the  jury  settled  no  conflict 
and  decided  no  issue  of  veracity  between  him  and  them.  Taking  the 
whole  testimony  of  all  the  witnesses,  there  is  no  legal  evidence  bringing 
home  to  the  defendant's  agents  the  cause  or  causes  of  the  accident.  Says 
Mr.  Justice  Miller  in  Pleaaants  v.  Fant,  22  Wall.  116: 

"It  is  the  province  of  the  court,  either  before  or  after  the  verdict,  to  decide 
whether  the  plaintiff  has  given  evidence  sufficient  to  support  or  justify  a  ver« 
diet  in  his  favor;  not  whether  on  all  the  evidence  the  preponderating  weight 
is  in  his  favor;  that  is  the  business  of  the  jury.  But,  conceding  to  all  the 
evidence  offered  the  greatest  probative  force  to  which  according  to  the  law 
of  evidence  it  is  fairly  entitled,  is  it  sufficient  to  justify  the  verdict?  If  it 
does  not,  then  it  is  the  duty  of  the  court  after  a  verdict  to  set  aside  and  grant 
a  new  trial." 

After  careful  review  and  consideration  of  the  whole  record  in  the  case, 
I  am  satisfied  that  the  verdict  was  •ot  sustained  in  a  material  point  by  the 
evidence.  The  charge  of  the  judge  induced  the  error  on  the  part  of  the 
jury,  in  that  it  assumed  that  there  was  competent  evidence  before  them, 
which,  if  they  believed,  would  justify  a  verdict  for  the  plaintiff.  This 
assumption  was  clearly  an  error  on  his  part,  and  prejudiced  the  defend- 
ant. Undoubtedly  it  is  the  province  of  the  jury  to  find  all  matters  of 
fact,  and  of  the  court  to  decide  all  questions  of  law;  but  a  jury  has  no 
right  to  assume  the  truth  of  a  material  fact  without  some  evidence  legally 
sufficient  to  establish  it.  It  is  therefore  error  in  the  court  to  instruct  the 
jury  that  they  may  find  a  material  fact  where  there  is  i  3  evidence  from 
which  it  may  be  inferred.  Parks  v.  RosSy  11  How.  3'  3.  The  verdict 
of  the  jury  is  set  aside,  and  a  new  trial  is  granted. 
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United  States  v.  Browr» 
{Circuit  Court,  Z>.  Fermont.    August  8, 1800.) 

Omvsm  AOAIV8T  Postal  Laws. 

Mailing  a  letter  inclosed  in  an  envelope,  on  which  the  words  **Ezoels!or  CoUeo* 
Uon  Agenoy**  are  printed  in  very  large  full-faced  capital  letters,  which  ocoupj 
more  than  half  the  envelope,  and  are  so  placed  as  to  be  entirely  separate  from  tne 
direction  to  return  to  the  sender,  is  a  violation  of  26  St.  at  Large,  U .  8.  496.  o.  lOBO, 
which  forbids  mailing  any  envelope  on  which  appears  any^delineation,  epithet,  or 
language  calculated  and  intended  by  its  terms,  manner,  or  styls  of  displigr  to  re- 
flect injuriously  on  the  character  or  conduct  of  another. 

At  Law.     On  demurrer  to  indictment. 

F¥ank  Plumley,  Dist.  Atly. 

WiUiam  P.  DiUinghamj  for  respondent. 

Wheeler,  J.  By  chapter  1039  of  the  Laws  of  the  First  Session  of  the 
FiAieth  Congress,  1888,  (25  St.  at  Large,  496,)  all  matter  otherwise  mail- 
able upon  the  envelope  or  outside  cover  or  wrapper  of  which  any  delinea- 
tions, epithets,  terms,  or  language  calculated  by  the  terms,  or  manner, 
or  style  of  display,  and  obviously  intended  to  reflect  injuriously  upon  the 
character  or  conduct  of  another,  may  be  written,  or  printed,  or  otherwise 
impressed  or  apparent,  is  declared  to  be  non-mailable;  and  depositing 
su(^  matter  for  mailing  or  delivery  is  made  punishable  by  fine  of  not 
more  than  $5,000,  or  imprisonment  at  hard  labor  not  more  than  five 
years,  or  both,  at  the  discretion  of  the  court.  The  respondent  is  in- 
dicted for  depositing  for  mailing  and  delivery  matter  upon  the  envelope 
of  which  the  words  "Excelsior  Collection  Agency  "  were  printed  in  large 
letters,  and  calculated,  by  the  terms,  manner,  and  style  of  display,  and 
obviously  intended,  to  reflect  injuriously  upon  the  character  and  con- 
duct of  the  person  addressed.  He  has  demurred  to  the  indictment,  and 
raised  the  question  whether  those  words  are  capable  of  being  so  dis- 
played upon  an  envelope  or  wrapper  of  mail  matter  as  to  be  calculated, 
and  obviously  intended,  to  reflect  injuriously  upon  the  character  or  con- 
duct of  another  person.  If  they  can  be,  they  are  well  charged  in  the 
indictment  to  have  been  so  displayed  as  to  be  so  calculated  and  obvi- 
ously intended.  To  make  the  matter  non-mailable,  and  constitute  the 
oOense  that  the  delineation  is  calculated  and  obviously  intended  to  so 
reflect,  must  be  apparent  from  an  inspection  of  the  envelope.  The  de- 
sign and  intention  must  appear  from  that,  and  not  from  extrinsic  facts 
averred  or  shown.  The  reflection  upon  character  or  conduct  must  come 
from  seeing  the  envelope.     The  question  here  is  whether  it  would  oome 
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from  seeing  this  envelope  addressed  to  a  person^as  mail  matter.  The  send- 
ing of  letters  with  those  words  on  the  outside  to  a  person  would  lead  to  the 
inference  that  the  character,  or  conduct,  or  both,  of  the  person  serit  to,  in 
respect  to  the  fulfillment  of  pecuniary  obligations,  was  such  as  to  make 
the  sending  necessary  or  justifiable,  unless  they  should  be  so  restricted 
by  connection  with  other  words  as  to  show  that  they  were  used  for  di- 
rections to  return  if  not  called  for,  or  other  legitimate  purpose,  not  re- 
ferring to  the  person  addressed.  The  manner  of  display  mij^ht  indicate 
clearly  whether  the  words  were  placed  there  for  injurious  reflection  upon 
that  person,  or  for  legitimate  transmission  of  the  contents  of  the  en- 
velope through  the  mails.  The  indictment  shows  that  the  manner  of 
this  display  indicated  intended  reflection.  The  indictment,  therefore, 
appears  to  be  suflBcient.  Whether  the  display  of  the  words  upon  the 
envelope  would  support  the  averments  of  the  indictment  would  be  a 
question  of  fact  for  a  jury. 

The  respondent's*  counsel  and  the  district  attorney  have  submitted  a 
sample  envelope  printed  like  the  one  in  question,  upon  a  suggestion 
that  if,  in  the  opinion  of  the  court,  it  would  warrant  a  verdict  of  guilty, 
the  respondent  would  plead  guilty  in  answering  over  upon  the  overrul- 
ing of  the  demurrer,  although  he  was  ignorant  of  the  statute,  and  inno- 
cent of  all  intention  to  violate  any  law.  Upon  this  sample  the  words 
"Excelsior  Collection  Agency"  are  printed  in  very  large  full-faced  cap- 
ital letters,  which  occupy  more  than  the  upper  Jhalf  of  the  envelope;  are 
separate  from  directions  to  return  to  the  respondent  if  not  called  for, 
in  the  lower  left-hand  corner;  and  were  obviously  placed  there  to  at- 
tract attention,  and  reflect  delinquency  in  making  payments  upon  the 
person  sent  to.  The  object  probably  was  to  make  the  person  pay  up  to 
avoid  repetition  of  the  reflection.  The  depositing  of  mail  matter  for 
delivery  with  such  words  so  displayed  upon  the  envelope  would  seem 
clearly  to  constitute  an  off*ense  within  the  act  of  1888,  which  appears 
to  be 'aimed  at  all  use  injurious  to  the  feelings  of  others  of  the  outside 
of  mail  matter.     Demurrer  overruled,  the  respondent  to  answer  over. 


BoRTREE  et  al.  V.  Jackson. 
{Circuit  Ooiurty  N,  D.  OMo.    July  18, 1890.) 

L  Patents  for  Inventions— Inprinoembnt. 

The  claim  in  letters  patent  No.  369,979,  issued  to  Lewis  S.  Bortree  September  18, 
1887,  for  ^*a  bustle  having  coU  springs  arranged  longitudinally  thereof,  ooil  springs 
arranged  centrally  and  at  right  angles  thereto,  and  means  for  holding  the  same  to 
any  desired  adjustment, "  having  for  its  object  to  provide  for  giving  a  greater  or 
less  amount  of  fullness  in  the  direction  of  its  length,  by  contracting  or  letting  out 
the  upper  or  lower  central  coil,  so  arranged  at  right  angles,  by  means  of  a  cord  and 
loop,  is  not  infringed  by  a  bustle  having  similar  longitudinal  and  central  coils, 
but  Incapable  of,  and  not  designed  to  give,  such  adjustability. 

3.  Same. 

Such  device  does  not  infringe  the  third  claim  in  such  letters  for  "a  bustle 
comprising  a  series  of  coil  springs  extending  in  the  direction  of  its  length,  coil 
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mrlngs  at  right  angles  thereto,  with  means  for  holding  the  same  to  any  de- 
nred  expansion  or  contraction,  the  whole  covered  with  a  suitable  fabrio,  as  and 
for  the  purpose  set  forth, "  since  under  the  last  clause  the  claim  will  be  con- 
strued with  reference  to  the  purpose  previously  set  forth. 

This  is  a  bill  in  equity  to  recover  damages  for  the  infringement  of  let- 
ters patent  No.  369,979,  issued  September  13,  1887,  to  the  plaintiff 
Lewis  S.  Bortree  for  a  bustle. 

In  his  specifications  the  patentee  states  that  "his  invention  relates  to 
an  adjustable  bustle,  having  for  its  object  to  provide  for  giving  a  greater 
or  less  amount  of  fullness  to  any  portion  of  the  same  in  the  direction  of 
tte  length.'' 

This  object  was  attained  by  the  use  of  a  series  of  longitudinal  coil 
springs  laid  parallel  to  each  other,  with  three  in  front,  and  one  on  each 
side  thereof,  bearing  upon  the  two  outer  front  coils;  thus  leaving  an  in- 
termediate space  in  the  center  of  the  inner  side  of  the  bustle  occupied  by 
a  single  coil.  In  this  central  inner  space  are  arranged  two  or  more 
horizontal  coil  springs  at  right  angles  to  the  others,  and  of  a  length,  when 
in  normal  condition,  to  protrude  for  some  distance  beyond  the  outer 
periphery  of  the  coils  at  each  side,  and  are  adapted  to  be  contmcted  to 
the  diameter  of  the  longitudinal  coils.  Strings  were  attached  to  the 
bustle  parallel  with  the  horizontal  coils,  and  threaded  through  eyelets  or 
loops  formed  at  the  outer  ends  of  the  springs,  and  adapted  to  hold  the 
same  in  their  contracted  condition.  By  contracting  or  pressing  upon 
the  upper  horizontal  spring,  aUowing  the  lower  spring  to  be  extended, 
the  skirt  of  the  dress  is  thrown  out  some  distance  below  the  waist,  while 
if  the  lower  spring  be  contracted,  and  the  upper  one  relaxed,  the  skirt 
is  thrown  out  immediately  below  the  waist.  This  feature  of  adjustability 
is  what  the  patentee  intended  by  his  words, "  to  provide  for  giving  greater 
or  less  amount  of  fullness  to  any  portion  of  the  same  in  the  direction  of 
its  length." 

The  claims  alleged  to  be  infringed  were  the  second  and  third,  which 
read  as  follows: 

"(2)  A  bustle  having  coil  springs  arranged  longitudinally  thereof,  coil 
springs  arranged  centrally  and  at  right  angles  thereto,  and  means  for  holding 
tiie  same  to  any  desired  adjustment,  as  set  forth. 

**(3)  As  an  article  of  manufacture,  a  bustle  comprising  a  series  of  coil  springs 
extending  in  the  direction  of  its  length,  coil  springs  at  right  angles  thereto, 
with  means  for  holding  the  same  to  any  desired  expansion  or  contraotion,  the 
whole  covered  with  any  suitable  fabric,  as  and  for  the  purpose  set  forth.*' 

The  defenses  were  want  of  novelty  and  non-infringement. 
It  is  conceded  that  claim  1  is  not  infringed. 
L.  L.  Leggett,  for  plaintiffs. 
Almon  Hall,  for  defendant. 

Brown,  J.  The  invention  in  this  case  is  a  very  narrow  one;  and,  in 
view  of  the  state  of  the  art,  we  think  the  patent  should  receive  a  strict 
construction.  We  are  clear  in  our  opinion  that  there  is  no  infringement 
of  the  second  dj^im,  which  is  for  a  bustle  having  coil  springs  arranged 
longitudinally,  coil  springs  arranged  centrally,  and  at  right  angles  thereto, 


Digitized  by 


Google 


188  rSDERAL  REPOBTEB,  vol.  48. 

with  means  for  holding  the  same  to  any  desired  adjustment.  While  the 
defendant  uses  coil  springs  arranged  longitudinally,  and  also  coil  springs 
at  right  angles  to  these,  they  are  not  arranged  centrally,  at  right  angles 
to  the  central  longitudinal  coil;  but  there  are  three  such  springs  arranged 
at  right  angles  to  the  three  longitudinal  springs,  which  latter  are  curved 
at  the  top,  and  at  that  point  are  practically  parallel  with  the  horizontal 
springs.  They,  therefore,  do  not  accomplish  the  object  sought  to  be 
obtained  by  the  patent,  of  giving  greater  or  less  amount  of  fullness  to 
the  bustle  in  the  direction  of  its,  length.  Defendant's  horizontal  springs 
are  evidently  intended  to  be  contracted  or  relaxed  together.  If  one  or 
two  were  contracted,  and  the  third  were  relaxed,  the  skirt  would  be  ex- 
tended, not  in  the  direction  of  its  length,  but  in  that  of  its  breadth,  and 
would  inevitably  have  a  one-sided  appearance. 

If  the  third  claim  were  construed  according  to  its  exact  language,  and 
without  reference  to  the  specifications,  the  defendant's  bustle  would  in- 
fringe, since  he  has  a  series  of  coil  springs  at  right  angles  thereto,  with 
means  for  holding  the  same  to  any  desired  expansion  or  contraction,  and 
substantially  the  whole  covered  with  a  suitable  fabric.  We  were  at  first 
inclined  to  give  it  this  construction;  but,  upon  reflection,  we  are  satisfied 
that,  having  reference  to  the  words  "as  and  for  the  purpose  set  forth," 
at  the  end  of  this  claim ,  we  are  bound  to  construe  it  in  connection  with 
the  specifications,  and  in  view  of  the  object  declared  by  the  patentee, 
"to  provide  for  giving  greater  or  less  amount  of  fullness  to  the  bustle  in 
the  direction  of  its  length."  In  discussing  the  effect  of  the  words  "sub- 
stantially as  described,"  or  "substantially  as  set  forth,"  it  is  said  in  Sey- 
mour V.  Osbomey  11  Wall.  516,  547: 

"Where  the  claim  immediately  follows  the  description  of  the  invention,  it 
may  be  construed  in  connection  with  the  explanations  contained  in  the  spec- 
itications;  and.  where  it  contains  the  words  referring  back  to  the  specifications, 
it  cannot  properly  be  construed  in  any  other  way. " 

So,  in  The  Corn-Planter  Patent,  23  Wall.  181,  218,  it  is  said  that  the 
words  "  *  substantially  as  and  for  the  purpose  set  forth '  throw  us  back 
to  the  specifications  for  a  qualification  of  the  claim,  and  the  several  el- 
ements of  which  the  combination  is  composed."  See,  also,  Matthews 
V.  SJwneherger,  4  Fed.  Rep.  635;  Westinghouse  v.  Air-Brake  Co.  2  Ban.  & 
A.  55,  57.  In  the  light  of  these  authorities,  we  think  the  third  claim 
should  be  construed  in  connection  with  the  declared  object  of  the  patentee, 
and  that  it  should  receive  substantially  the  same  construction  as  the  sec- 
ond claim,  with  the  addition  of  the  covering  of  a  suitable  fabric.  This 
seems,  also,  to  have  been  the  views  of  the  learned  coui^l  for  the  plain- 
tiff's, as  stated  in  his  brief.  I 

Now,  as  the  defendant's  bustle  is  not  designed  to  seJire  adjustability 
in  the  direction  of  its  length,  and  as  he  has  not  arrang  jd  his  horizontal 
springs  against  the  central  longitudinal  coil  in  such  a  ^  ray  as  to  make  it 
possible  to  accomplish  this  result,  we  think  that  he  i  annot  be  held  to 
infringe.  Upon  mature  consideration  of  this  case,  we 
conclusion  that  the  bill  ought  to  be  dismissed. 
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McEviLLA  V.  Hall  &  Shelvin  Lumber  Co. 
(CircuU  Court,  D.  Minnesota.    August  27, 1890.) 

pATsim  FOB  Inventions— Antioipa.tion—Sa.w-Mill8. 

Letters  patent  No.  S77,680,  issued  February  7,  1888,  to  Henry  McETllla,  for  im 
provement  in  reciprooating  saw-mUls,  consisting  in  the  combination  with  the  feed 
mechanism  and  dividing  shaft,  of  upper  and  lower  slides  carrying  the  saw-gate, 
such  lower  slides  having  the  pins  on  which  they  oscillate  located  below  the  top  of 
the  slides,  were  anticipated  by  letters  patent  No.  156,198,  issued  October  20, 1874,  for 
an  invention  exactly  the  same  except  as  to  the  location  of  ibid  pins. 

In  Equity. 

P.  H.  Gunchd,  for  complainant. 

Pavl  &  Merwiuy  for  defendant. 

Nelson,  J.  A  suit  is  brought  in  equity  for  an  infringement  of  letters 
patent  No.  377,630,  granted  February  7,  1888,  to  Henry  McEvilla,  for 
improvement  in  reciprocating  saw-mills.  The  alleged  infringement  is 
confined  to  the  first  claim  of  the  patent.  The  defenses  are  anticipation 
and  non-infringement.     The  first  claim  is  as  follows: 

"In  combination  with  the  feed  mechanism  and  the  dividing  shaft  of  the  saw- 
mill gang,  upper  and  lower  slides  carrying  the  saw  gate  or  frame  and  mechan- 
ism substantially  such  as  shown  for  oscillating  the  lower  slides  connected  with 
and  driven  by  the  main  driving  shaft,  said  lower  slides  having  the  pins  on 
which  they  oscillate  located  below  the  top  of  the  slides  and  above  the  pin  on 
the  lower  girder  of  the  gate  when  the  latter  Is  at  the  upper  limit  of  its  stroke, 
whereby  the  saws  are  made  to  recede  from  the  log  at  the  start,  and  thus  the  cut 
at  the  lirst  quarter  of  the  stroke  equalized  with  the  cut  during  the  rest  of  the 
stroke,  as  specified." 

In  the  specification,  it  is  said: 
•  "The  invention  may  therefore  be  said  to  consist  in  so  arranging  the  lower 
slides,  upon  which  the  saw  or  saws  reciprocate  in  a  gang  or  other  reciprocat- 
ing saw-mill,  that  the  pins  upon  which  they  oscillate  shall  be  in  such  a  posi- 
tion relatively  to  the  pins  ctirrying  the  lower  end  of  the  gate  or  saw  as  to  equal- 
ize the  cut  during  the  flrat  quarter  of  the  down  stroke  with  the  other  three 
parts  of  the  same,  and  free  the  saw  or  saws  completely  during  the  up  stroke; 
and,  further,  to  the  devices  employed  for  changing  the  position  of  the  upper 
slides  to  give  the  rake  corresponding  with  the  rake  of  feed  given  to  the  log  or 
cant,  "etc. 

The  purpose  of  the  invention  is  to  overcome  the  continually  changing 
speed  of  a  saw  driven  by  a  crank  having  a  uniform  rate  of  revolution  by 
means  which  will  so  regulate  the  movements  of  the  saw  as  to  fully  equal- 
ize the  cut  in  the  down  stroke,  and  give  effective  clearance  upon  the  up 
stroke,  so  that  the  teeth  shall  each  perform  its  proper  part  of  the  work 
in  the  down  stroke,  and  be  kept  away  from  the  front  of  the  cut  during 
the  up  stroke.  The  changing  speed  of  a  saw  increasing  and  decreasing  is 
due  to  the  pitman  or  such  other  device  used  to  connect  the  crank  with 
the  reciprocating  body.  The  location  of  the  pins  on  which  the  lower 
slide  oscillates  below  the  top  of  the  slide  and  above  the  pins  on  the  lower 
girder  of  the  gate  when  it  is  at  its  extreme  upper  travel  equalizes  the  cut. 
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it  is  claimed,  in  the  down  stroke,  and  gives  effective  clearance  upon  the 
stroke,  so  that  a  uniform  and  unchanging  speed  is  secured.  If  the  loca- 
tion of  this  pin  on  which  the  lower  slides  oscillate  below  the  top  of  the 
slide,  instead  of  being  above  the  top,  makes  any  difference  in  the  result, 
then  perhaps  the  defendant's  improvements  involve  a  patentable,  inven- 
tion, but  if  the  location  of  the  pin  above  or  below  the  top  is  a  change  in 
form,  and  not  in  substance,  and  the  difference  in  result,  if  there  is  any, 
is  one  of  degree,  then  McEvilla  has  no  patentable  invention. 

A  patent  was  granted  to  I.  B.  Wayne  (No.  156,193)  on  October  20, 
1874,  in  which  the  only  substantial  difference  of  construction  in  the 
mechanism  employed  is  the  location  of  the  pins  on  which  the  lower 
slides  oscillate  just  above  the  top  of  the  slide;  and  the  complainant's  ex- 
pert Redfield,  in  describing  the  McEvilla  invention,  admits  that  the  lo- 
cation of  the  pin  does  not  change  the  results  obtained,  and  although  he 
says  the  feature  in  the  McEviUa  patent  of  having  the  pivot  of  the  slide  • 
at  all  times  above  the  pivot  in  the  lower  end  of  the  sash-frame  is  pecul- 
iar, and  not  general  in  saw-mills,  he  thinks  thechapge  in  location  would 
njake  no  material  difference  in  the  operation  of  the  machine,  except  a 
difference  of  quality,  rather  than  of  kind.  The  patents  of  Wayne  and 
McEvilla  are  substantially  identical  in  the  results  obtained.  In  both 
the  pins  which  oscillate  the  lower  slides  are  above  the  pins  on  the  lower 
guides  of  the  gate  when  the  latter  is  at  the  upper  limit  of  its  stroke,  but 
the  pins  on  which  the  slides  oscillate  in  the  McEvilla  patent  are  below  the 
top  of  the  slides,  which  location  of  the  pins  is  not  in  the  Wayne  patent. 
There  is  no  patentable  invention  in  this. 

The  Ehlers  patent.  No.  78,443,  granted  June  2, 1868,  reissued  as  No. 
6,185,  December  22,  1874,  locates  the  pins  on  which  the  slides  oscillate 
below  the  top  of  the  slide,  so  that  McEvilla  was  not  the  first  even  to  do  that. 
Without  considering,  therefore,  the  case  further,  I  am  of  opinion  that 
the  defendant  is  entitled  to  a  decree  dismissing  the  bill,  and  it  is  -so  or- 
dered. 


Sugar  Apparatus  Manup'q  Co.  v.  Yabyan  Manuf'q  Co.  et  ol.* 

{CircuU  Court,  E.  D.  Pennsylvania,    July  8, 1890.) 

1.  Patents  for  Invbntionb— Evaportino  Apparatus— Novbltt. 

The  combination  in  an  evaporating  apparatus  of  parallel  evaporating  tabes,  dis- 
charging both  liquid  and  vapors  directly  into  a  common  separating  chamber,  with  a 
provision  for  an  equal  and  regulated  supply  of  the  liquid  to  be  evaporated  to  each 
of  the  tubes,  held  to  be  a  patentable  novelty. 

9.  Same— Evidence— Amendment  of  Application  to  Avoid  Prior  Patent— Admis- 
sion. 

Taryan,  one  of  the  defendants,  and  president  of  defendant  company,  who  was 
conversant  with  the  art,  had  applied  for  a  patent  for  evaporating  apparatus,  which 
was  rejected  on  the  first  patent  in  suit.  He  amended  his  application  to  avoid  this 
patent.  Held,  that  Yaryan*s  admissions  in  the  patent-office  should  be  regarded  as 
the  expressions  of  a  competent  expert,  and  as  evidence  in  support  of  the  validity  of 
the  patent  in  suit. 

1  Reported  by  Mark  Wilks  Collet,  Esq.,  of  th«  Philadelphia  bar. 
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8.   SA-MK— EXTBKT  OT  Cl^AIM.  i 

The  original  application  for  the  first  patent  in  sait  included  the  device  afterwards 

Satented  in  the  second;  in  erasing  a  description  of  this,  there  was  also  erased  a 
escription  of  a  modification  of  the  first,  in  which  a  ^  dome  "placed  above  the  evap- 
orating tubes  was  dispensed  with.    The  claims  in  issue  do  not  include  the  dome  as 
an  element  of  the  combination.    Held:  the  claims  should  be  construed  to  cover  thd 
combination  set  out  therein,  and  the  ^^dome"  should  not  be  read  into  the  olaims. 
i.  Same— Extent  or  Claim— Dsawinos. 

A  claim  containing  as  elements  certain  tubes,  without  specifying  vertical  or  hori- 
zontal tubes/  is  not  confined  to  vertical  tubes,  though  the  drawings  show  them  only 
in  this  position,  and  their  ends  are  designated  as  *^ upper**  and  "lower, "  where  the 
invention  clearly  includes  horizontal  tubes,  especially  where,  in  other  claims,  the 
patentee  intends  to  confine  himself  to  vertical  tubes,  and  he  so  expresses  himself  in 
plain  languaga 

5.  Sams— Letter  ik  Reply  to  Rbjbotton— Not  Limit  Other  Claims. 

A  letter  from  apnlicant  for  patent  replying  to  a  rejection  by  the  patent-office, 
distinguishing  a  claim  from  the  references  cited  against  it  by  calling  attention  to 
the  fact  that  the  surfaces  made  an  element  therein  were  vertical,  not  horizontal  as 
.    in  the  alleged  anticipation,  affects  no  claim  but  the  one  rejected. 

6.  Same— Letters  to  Office  before  Grant  of  Patent— Claims  not  Ambiguous. 

A  oorrespondence  between  the  inventor  and  the  patent-office  prior  to  the  grant 
of  the  patent  cannot  control  the  import  of  claims  the  terms  of  which  are  not  am- 
biguous. 

7.  Same— Infringement— Expert  Testimony  not  Nbgebsary. 

Where  expert  testimony  does  not  seem  necessary  to  the  courts  it  can  proceed  to 
determine  the  question  or  infringement  without  its  aid. 

8.  Bam»— Letters  Patent  No.  841,669. 

Claims  of  letters  patent  No.  841.669  sued  upon,  held  to  be  valid  claims  and  in- 
fringed by  defendant 

9.  Same— Abandonment— Erasurk  prom  Prior  Application. 

The  specification  of  a  patent  originally  embraced  matter  which  was  erased  before 
issue,  and  was  after  the  issue  presented  in  another  application  and  patent  issued 
thereon.  Held^  not  an  abandonment  of  the  parts  erased  from  the  first  specifica- 
tion. 

10.  Same— NovELTT. 

Claims  which  cover  merely  placing  several  apparatus  side  by  side,  and  connect- 
ing them  in  substantially  the  same  manner  as  had  previously  been  done  with  ana- 
logous apparatus,  a  pump  to  cause  a  flow  of  liquid  from  one  to  another  being  the 
only  new  element,  do  not,  even  though  the  individual  apparatus  had  a  special  fit 
ness  for  such  connection,  cover  patentable  novelty. 
IL  Same— Letters  Patent  No.  878,848. 

The  novel  portion  of  claims  of  letters  patent  No.  878,843  sued  npon,  is  fully 
claimed  in  prior  patent  to  same  inventor,  No.  841,669,  also  sued  upon.    The  ques- 
tion of  infringement  and  novelty  of  other  claims  in  patent  No.  878,^  not  being  in 
issue,  not  passed  upon. 
13.  Same— Novelty. 

The  claims  sued  upton  in  letters  patent  No.  878,848,  claim  merely  duplications  of 
the  apparatus  claimed  in  letters  patent  No.  841,669,  and  the  addition  of  a  pump  can- 
not make  the  subject-matter  of  said  claims,  a  patentable  invention  in  view  of  said 
letters  patent* 

In  Equity. 

Bill  for  injunction  and  account  against  the  Yaryan  Manufacturing  Com- 
pany, Homer  T.  Yaryan,  and  Frederick  B.  Dodge.  The  apparatus  de- 
scribed in  complainant's  patent  341,669,  consisted  essentially  of  a  cham- 
ber, E,  in  which  were  a  number  of  parallel  tubes,  6,  6,  6,  called  a  "bat- 
tery,''  along  the  interiors  of  which  the  liquid  to  be  evaporated  was  made  to 
pass  in  thin  films.  The  exterior  of  the  tabes  were  exposed  to  the  action 
of  hot  steam.  At  the  top  of  the  tubes  was  a  chamber,  G,  which  received 
the  liquid,  and  had  devices  distributing  it  over  the  interior  surfaces  of 
the  tubes.  At  the  bottom  of  the  tubes  was  a  well  or  separating  chamber, 
P,  that  received  both  the  vapors  and  the  unevaporated  liquid  from  the 
ends  of  the  tubes,  and  was  kept,  as  were  the  tubes,  in  a  comparative' 
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vacuum.  Outside  the  apparatus  was  a  condenser  which  was  connected 
by  a  conduit,  Y,  with  the  chamber,  P,  to  draw  off  the  vapor,  and  to 
maintain  a  vacuum  in  the  chamber  and  evaporating  tubes,  and  in  the 
drawings  was  shown  a  "dome"  into  which  the  tubes  communicated  at 
the  top,  which  also  was  connected  with  the  condenser.  The  claims 
alleged  to  be  infringed  were: — 

''(4)  In  an  apparatus  for  evaporating  liquids,  the  combination  of  a  heating 
chamber  containing  the  battery  of  tubes,  &,  chamber,  G,  communicating  witii 
the  interiors  of  tlie  tubes,  as  described,  chamber,  P,  and  conduit,  Y,  connect- 
ing the  chamber  or  well,  P,  with  a  suitable  vacuum-inducing  apparatus,  sub- 
stantially as  described.  (5)  In  an  apparatus  for  evaporatitig  liquids,  the  com- 
bination of  a  battery  of  tubes  contained  in  a  heating  chamber,  means  for  de- 
livering a  liquid  upon  the  interior  surfaces  of  tlie  tubes  near  their  upper  ends, 
well,  P,  for  receiving  the  vapors  and  unevaporated  liquid  from  the  lower  ends 
of  the  tubes,  and  means  for  maintaining  a  more  or  less  perfect  vacuum  in  tlTe 
well,  P,  substantially  ns  specifled.  (6)  In  an  evaporating  apparatus  con- 
structed and  operating  as  set  forth,  the  combination  of  a  battery  of  tubes,  6, 
contained  in  a  suitable  heating  chamber,  well.  P,  with  which  the  lower  ends 
of  the  tubes  communicate,  and  into  which  the  unevaporated  liquid  from  the 
same  flows,  and  a  pump  or  equivalent  means  for  returning  liquid  from  the 
well,  P,  into  the  interior  surfaces  of  the  tubes,  substantially  as  specified." 
"(11)  In  an  evaporating  apparatus,  constructed  substantially  as  described, 
the  combination,  with  the  chamber,  G,  and  well,  P,  of  a  pump,  M,  or  other 
suitable  means  for  returning  liquid  from  the  well,  P,  into  the  chamber,  G, 
substantially  as  described.'' 

In  claim  1,  the  patentee  has  used  the  words  "approximately  vertical" 
in  reference  to  the  "evaporating  surfaces;"  and  in  the  second  claim  the 
word  "vertical"  in  reference  to  "tubes"  in  certain  combinations. 

Edward  N.  Dickerson^  RandaJH  Morgan^  and  Oeorge  Harding^  for  com- 
plainant. 

Elmer  P.  Howe  and  Chauncey  Smithy  for  defendants. 

Butler,  J.  The  suit  is  for  infringement  of  two  patents,  No.  841,669, 
dated  May  11,  1886,  and  No.  378,843,  dated,  February  28,  1888,— 
granted  to  S.  M.  Lillie, — the  first  for  "improved  .apparatus  for  evap- 
orating sugar  solutions,"  and  the  second  for  "vacuum  apparatus  for 
evaporating  liquids."  The  defense  assails  the  validity  of  each  patent; 
and  also  denies  infringement.  The  specifications  of  No.  341,669  care- 
fully describe  the  apparatus  covered  by  that  patent, — too  elaborately, 
however,  for  insertion  here.  This  patent,  and  the  alleged  infringement 
of  it,  will  first  be  considered. 

The  process,  which  the  apparatus  is. designed  to  carry  out  is  described 
in  the  specifications  as  follows :  I 

"The  process  consists  in  causing  the  sugar  solution  f<l:  evaporation,  to 
flow  in  thin  films  over  surfaces  heated  by  steam  or  otherwise,  and  in  main- 
taining in  the  space  or  spaces  in  which  the  surfaces  are  exp  sed,  and  in  which 
the  evaporation  takes  place,  a  more  or  less  perfect  vacuun  ,  to  facilitate  the 
evaporation  of  the  solution  flowing  over  the  heated  surfaces ." 


The  application  for  this  patent  was  filed  on  the  25 


•1884.     The  charge  of  infringement  is  confined  to  the  foprth,  fifth,  sixth, 

.Google 


Digitiz  d  by 


h  day  of  April, 


SUGAR   APPARATUS   MAKUF^G   CO.  V.  YARYAN   MANUF'Q  00.  14^ 

and  eleventh  claims.  The  history  of  the  art,  to  which  the  paitent  be- 
long?, shows  that  prior  to  Lillie's  invention  the  most  advanced  apparatus 
for  vacuum  distillation  was  one  patented  by  Mr.  Yaryan  in  1884.  It  is 
well  described  in  the  accompanying  specifications,  from  which  the  fol- 
lowing is  copied : 

''Id  the  ordinary  operations  of  vacuum  distillation  a  •vacuum  pan*  is  em- 
ployed, coDsisting,  substautialiyt  of  a  large  copper  or  iron  vessel  for  holding 
the  liquid  to  be  evaporated,  and  provid^  witli  steam  coils  at  the  bottom  of 
said  vessel  for  heating  the  liquid.  Among  the  difficulties  attending  ttie  pro- 
cess as  ordinarily  followed  are,  that  by  reason  of  the  necessity  of  dealing  with 
only  the  immediate  contents  of  the  vessel  at  one  operation  the  process  is  not 
continuous,  and  time  and  labor  are  lost  in  the  frequent  replenishing  required. 
Moreover,  owing  to  the  length  of  time  during  which  the  liquid  is  necessarily 
exposed  to  heat,  in  many  cases  the  color  is  injured  and  the  value  of  the  ulti- 
mate product  Impaired,  while  in  the  case  of  saccharine  solutions  this  pro- 
longed exposure  to  heat  tends  to  convert  crystallizable  into  uncrystallizable 
sugar.  Further,  in  order  to  deal  with  a  sufficient  quantity  for  commercial 
practicability  at  each  replenishing,  a  vessel  of  large  dimensions  is  required, 
thereby  entailing  large  originHl  outlay,  besides  increased  cost  in  maintaining  a 
vacuum  and  a  large  waste  of  heat  by  radiation  from  so  large  an  exposed  sur- 
face. In  such  pans  a  large  inner  space  must  be  allowed  for  frothing,  to  pre- 
vent loss  in  boiling  over,  and  the  entire  operation  thus  necessitates  constant 
and  highly-skilled  attention  to  prevent  turbulent  boiling." 

Mr.  Yaryan's  previous  patent,  of  1878,  is  also  worthy  of  attention  in 
this  connection,  and  has  not  been  overlooked.  It  is  not  necessary,  how- 
ever, to  enlarge  on  this  branch  of  the  case.  The  state  of  the  art,  the 
deficiencies  of  former  apparatus,  and  the  object  of  inventors  in  this  line, 
are  readily  seen  and  understood  by  an  examination  of  the  patents  just 
referred  to.  Mr.  Yaryan's  apparatus  of  1884  was  intended  for  a  more 
efTectual  means  of  applying  the  process  of  vacuum  distillation.  The  pro- 
cess itself  was  old.  The  apparatus  was  not  successful  when  applied  to 
sugar  distillation.  The  reasons  are  stated  by  Mr.  Yaryan  in  his  appli- 
cations for  other  patents  in  1886.     In  one  of  them  he  says: 

"In  an  apparatus  patented  by  me  June  10, 1884,  l^o.  800,185,  the  advantages 
of  continuous  and  rapid  evaporatiou  in  vaojio,  are  fully  and  correctly  stated. 
In  operating  the  apparatus  therein  described,  where  large  quantities  of  liquids 
are  to  be  operated  upon,  it  becomes  necessary  to  multiply  the  number  of  coils 
in  order  to  obtain  the  requisite  amount  of  heating  surface.  To  a  certain  limit 
this  is  practicable,  beyond  which,  and  especially  when  used  for  multiple  effects, 
there  are  serious  objections,  among  which  are  cost,  space  occupied,  and  the 
Iftrge  number  of  joints  exposed  to  the  atmosphere  to  be  kept  tight.  In  the 
apparatus,  and  by  the  methods  constituting  the  subject  of  my  invention,  these 
difficulties  are  largely  overcome;  and  to  this  end  I  employ  a  cylinder  contnin- 
ing  a  large  number  of  tubes,  each  tube  being  the  equivalent  of  a  coil,  and  so 
arranj^ed  as  to  receive  an  equal  feed  and  to  discharge  into  a  common  separat- 
ing chamber." 

In  the  other  of  said  applipations  of  1886,  he  says : 

"In  the  apparatus  described  in  said  original  patent,  numbered  300,185,  the 
fluid  to  be  evapprated  is  fed  to  a  coiled  pipe  connected  with  a  vacuum  pump 
and  surrounded  by  steam  or  other  heating  medium.  In  Its  course  through 
said  pipe  the  Huid  gives  off  In  vapor  Its  volatile  constituents,  and  the  vapor 
and  fluid  are  discharged  into  a  separating  chamber,  from  whence  the  vapor 
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passes  over  either  to  a  condenser  or  to  tbe  outer  air,  while  the  evaporated 
substance  is  withdrawn  from  the  separating  chamber  by  a  tail  pipe  or  pump, 
making  the  evaporating  process  continuous.'  In  the  specification  of  said  letters 
patent  1  point  out  that  as  the  equivalent  of  the  arrangement  shown,  tbe  coil 
of  pipe  conducting  the  liquid  to  be  evaporated  may  be  inclosed  in  a  larger 
pipe  instead  of  a  drum,  and  the  steam  or  other  heating  medium  introduced 
in  the  space  between  the  two  pipes.  In  practice  I  find  this  arrangement  to 
be  preferable,  as  the  simpler  and  cheaper  form,  and  ray  improvement  relates 
more  particularly  to  a  device  employing  coils  so  arranged.  When  it  is  desired 
to  increase  the  capacity  of  my  device  so  as  to  treat  fluids  in  large  quantities* 
I  find  that  it  is  not  practicable  to  do  so  by  increasing  to  any  considerable  ex- 
tent either  the  diameter  or  .length  of  the  pipe  constituting  my  evaporating 
coils,  for  the  following  reasons:  First.  The  coils  being  usually  of  copper, 
the  incr  <ise  of  thickness  and  weight  of  metal  requisite  as  the  diameter  of  the 
pipe  is  increased,  renders  the  cost,  as  well  as  the  bulk  and  weight  of  the  en- 
larged coil,  entirely  disproportionate  to  the  increase  of  capacity.  Second.  Un- 
less the  diameter  or  area  of  the  pipe  is  restricted,  a  sutficient  current  of  vapor 
will  not  be  formed  to  throw  the  liquid  being  evaporated  into  commotion,  so 
as  to  constantly  bathe  the  whole  inner  surface  of  the  coil,  which  is  absolutely 
necessary  to  insure  the  greatest  etficiency  of  heating  surface  and  to  prevent 
coaling  and  clogging  of  the  coil.  Third,  In  coils  composed  of  pipe  of  uniform 
diameter  a  uniform  degree  of  vacuum  and  heat  cannot  be  maintained  through- 
out the  coil,  owing  to  the  constantly  increasing  volume,  pressure,  and  friction 
of  the  vapor  as  it  progresses  towards  theseparatin^g  cliamber.  Fourth.  When 
the  coil  is  of  too  great  length,  the  friction  of  the  contained  fluid  and  vapor 
amounts  to  several  inches  of  mercury,  or,  in  other  words,  a  vacuum  gauge 
connected  with  the  outlet  will  mark  some  inches  higher  than  one  connected 
with  the  inlet,  which  results  in  unduly  heating  the  substance  contained  in 
the  inferior  vacuum,  and  in  consequent  injury  to  the  product." 

To  overcome  the  defects  of  Mr.  Yaryan's  apparatus  of  1884,  and  of  all 
others  then  in  use,  was,  as  we  have  seen,  the  object  of  his  later  inven- 
tions. Mr.  Lillie's  efforts  had  also  been  directeil  to  this  end,  and,  as 
before  stated,  he  applied  for  the  patent  under  consideration,  April  25, 
1884.  A  comparison  of  the  specifications  and  claims  of  Mr.  Yaryan's 
application  of  1886  (for  No.  355,259)  with  Lillie's  shows  that  the  inven- 
tion described  in  each  (as  respects  the  matters  here  involved)  is  sub- 
stantially the  same.  Differences  in  form  and  construction  of  some 
parts  of  the  apparatus,  described  in  the  two  applications,  appear;  but 
they  seem  to  be  immaterial  as  respects  the  subject  of  invention  now  un- 
der consideration.  In  principle,  operation,  and  effect  the  apparatus  are, 
I  think,  the  same,  to  the  extent  involved.  Mr.  Yaryan,  on  being 
referred  to  Lillie's  patent,  amended  and  obtained  letters.  The  appa- 
ratus, however,  subsequently  underwent  other  changes,  which  appear  in 
his  subsequent  patent  of  1888.  This  reference  to  the  state  of  the  art  and 
acts  of  the  parties  brings  us  to  the  questions  raised  by  the  defense. 

First, — Is  the  patent  valid — does  the  improvement  show  patentable 
novelty?  It  would  not  be  profitable  to  devote  much  space  to  this  ques- 
tion. Starting  with  the  usual  presumption  in  favor  of  the  patent,  con- 
sidering the  state  of  the  art,  and  the  admissions  of  Mr.  Yaryan,  shown 
in  his  application  for  the  patent  just  referred  to,  covering  similar  in- 
vention, the  conclusion  that  this  question  should  be  answered  affirma- 
tively seems  unavoidable.     I  do  not  attribute  to  these  admissions  the 
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force  of  an  estoppel,  but  treat  them  as  the  expressions  of  a  competent  ex- 
pert. Without  them,  indeed,  it  would  seem  reasonably  clear  that  Lillie 
was  the  first  to  perfect  an  apparatus  adapted  to  the  successful  applica- 
tion of  this  process  of  vacuum  evaporation  to  sugar  liquids.  How  he 
accomplished  it — ^the  peculiarities  of  his  apparatus — fully  appears  by 
his  specifications.  The  substitution  of  comparatively  short  parallel  tubes 
for  the  old  coils  of  pipe,  the  addition  of  a  separating  chamber  into 
which  they  discharge  directly,  both  the  liquid  and  vapor,  with  provis- 
ion for  an  equal,  regulated  supply  to  each  of  the  tubes,  constitute  the 
most  important  new  features.  These  changes  from  the  old  devices  are 
of  great  value;  and  with  others  of  less  consequence,  combined  as  he  de- 
scribes, constitute  substantially  a  new  apparatus.  The  improvement 
over  all  former  devices,  intended  for  the  same  use,  is  such  an  advance 
in  the  art  as  seems  to  put  the  question  of  invention  beyond  doubt. 

Second. — Has  the  respondent  infringed?  As  we  have  seen,  the  claims 
involved  are  the  fourth,  fifth,  sixth,  and  eleventh.  They  are  for  com- 
binations of  various  elements  of  the  apparatus,  and  are  readily  under- 
stood. Were  they  intended  to  express  what  their  temis  (considered  in 
connection  with  the  specifications  alone)  import;  or  should  they  be  con- 
strued io  mean  something  else?  On  this  question  much  time  and  labor 
were  expended.  The  respondent  has  subjected  the  claims  to  careful 
analysis,  in  the  light  not  only  of  the  specification,  but  also  of  attending 
circumstances,  in  an  effort  to  show  that  they  include  by  implication  the 
*^dorae,  D,"  and  also  a  vertical  arrangement  of  the  tubes. 

As  respects  the  first — the  implication  of  the  dome — I  cannot  accept 
the  respondent's  view.  The  point  is,  however,  not  free  from  embarrass- 
ment. The  difficulty  arises,  apparently,  from  carelessness  of  the  pat- 
entee in  erasing  from  the  specifications  (as  originally  filed)  what  relates 
to  the  "multiple  effect"  combination.  In  doing  this  he  included  in  the 
erasure  a  description  of  modifications  of  the  "single  effect"  apparatus, 
dispensing  with  the  dome.  This  description  has  no  special  relation  to 
the  combination  referred  to ;  it  relates  particularly  to  a  modification  of 
the  previously-described  "single  effect"  apparatus.  The  claims  under 
consideration  were  drawn  in  conformity  with  it — dispensing  with  the 
dome,  before  the  erasure  was  made,  and  were  subsequehtiy  allowed 
without  change.  The  erasure  seems,  therefore,  to  be  the  result  of  in- 
advertence. The  embarrassment  arises  from  the  insertion  of  the  clause 
and  its  erasure  combined.  If  the  clause  had  been  omitted  originally, 
I  think  it  would  be  reasonably  clear  that  the  claims  should  be  con- 
strued to  cover  the  combinations  stated,  without  the  dome,  as  their 
terms  import.  Under  the  circumstances,  I  still  think  they  should  be 
so  construed.  Both  the  office  and  the  patentee  must,  I  think,  have  un- 
derstood them  to  cover  the  modification  stated.  They  were  drawn,  as 
before  observed,  prior  to  the  erasure,  when  it  is  clear  such  modification 
was  intended,  and  were  allowed,  subsequently,  without  amendment.  I 
attach  no  importance  to  the  fact  that  the  patentee  included  the  dome 
when  describing  the  operations  of  his  device.  From  this  description 
the  operation  without  the  dome  is  readily  understood;  and  it  would  have 
V.43F.no.2— 10 
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been  unusual  to  describe  the  operation  with  reference  to  the  various 
modifications  contemplated.  Besides,  this  description  was  also  written 
.before  the  erasure,  when,  it  is  clear,  the  modification  was  contemplated. 
I  cannot  seriously  doubt  that  the  claims  were  understood  and  intended 
to  cover  only  what  they  express — a  modified  combination,  dispensing 
with  the  dome. 

As  respects  the  second — the  implication  of  vertical  tubes — ^more  should 
be  said.  That  the  claims  were  originally  intended  to  cover  the  combi- 
nations with  tubes  differently  arranged  (varying  from  vertical)!  cannot 
doubt.  It  must  be  supposed  that  LiUie  intended  to  cover  his  entire  in- 
vention. If  he  confined  himself  to  vertical  tubes  he  did  not  cover  it; 
for  the  invention  embraces  tubes  in  any  other  practicable  position,  as 
clearly  as  it  does  those  vertically  arranged.  There  is  nothing  more  to 
distinguish  the  latter  from  what  was  old  than  the  former.  If  tubes  in 
horizontal  position,  or  varying  at  all  from  vertical,  had  been  old,  a 
change  to  vertical  would  not  have  been  patentable.  The  specifications 
show  that  Lillie  so  understood  the  scope  of  his  invention,  and  the  claims 
show  his  intention  to  cover  the  whole  of  it.  The  specifications  refer  to 
other  than  vertical  tubes,  and  the  claims  are  drawn  in  terms,  not  only 
broad  enough,  but  most  appropriate  to  include  such  other  tubes.  Where 
he  intends  to  confine  himself  to  a  vertical  arrangement  he  so  expresses 
himself  in  plain  language,  as  appears  by  other  claims.  Where  he  in- 
tends to  confine  himself  to  a  slight  variation  from  vertical,  he  says  so,  as 
in  the  first  claim.  While  he  attaches  most  importance,  as  he  states,  to 
the  vertical  arrangement,  for  reasons  given  in  the  specifications,  he  at- 
taches importance  also  to  any  other  which  is  practicable.  His  statement 
of  preference  for  the  former  is  not  an  exclusion  of  the  latter,  but  rather 
an  implied  reiteration  of  his  claim  to  it.  The  respondent's  inference, 
from  what  he.  says  on  this  subject,  would  seem  to  limit  him  to-  stncUy 
vertical  tubes.  If  varied  even  slightly  from  this  position  the  tubes 
might  nearly  as  well  be  horizontal ;  for  in  such  case  the  equal  distribu- 
tion to  their  surfaces,  from  which  the  especial  benefit  of  the  vertical  po- 
sition arises,  could  not  be  maintained.  The  respondent  further  points, 
in  this  connection,  to  the  words  "upper  and  lower  ends"  of  the  tubes, 
found  in  the  claims.  I  do  not  think  importance  should  be  attached  to 
this  language.  It  is  strictly  appropriate  if  the  tubes  vary  ever  so  little 
from  horizontal;  and  it  is  not  entirely  inappropriate,  I  think,  when  ap- 
plied to  the  receiving  ends  of  horizontal  tubes  through  which  a  stream 
flows.  We  associate  the  idea  of  upper  and  lower  with  such  streams, 
and  I  think  the  source  from  which  they  flow  may  be  termed  the  upper 
end,  without  actual  misuse  of  language,  even  though  thdj  course  is  level 
and   the  flow  forced.     So  the  expression  may  be  und  jrstood  in   the 
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claims.     Slightly  more  important  is  the  fact  that  some 
call  for  the  "battery  of  tubes,  fe,"  and  that  the  specificati 
battery  as  one  of  vertical  tubes.     The  drawings  exhibit  t 
sition  only.     The  purpose  of  the  drawings  is  to  illustrat  >  the  parts  and 
combinations  of  the  apparatus,  nothing  more.     The  tul  es  and  their  re- 
lations can  as  well  be  illustrated  in  one  of  the  positions  specified  as  an- 
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other.  It  would  have  been  waste  of  labor,  as  well  as  unusual,  to  draw 
them  in  the  various  positions  contemplated.  Placed  vertically  in  the 
battery  shown,  the  specifications  properly  describe  this  battery  as  one 
of  vertical  tubes;  but  it  does  not  follow  that  the  other  arrangements, 
described  in  the  specifications  are  excluded,  and  that  the  claims  are  to 
be  limited  accordingly. 

The  correspondence  between  Lillie  and  the  office,  is  also  invoked,  as 
evidence  that  the  claims  were  intended  to  embrace  vertical  tubes  only; 
and  also  as  a  reason  why  Lillie  should  be  so  confined  in  a  court  of  equity, 
regardless  probably  of  intention.     This  correspondence  is  as  follows: 

"April  25.  1884.     129,291. 
"Claims  1,  2  are  met  by  patent  of  Percy.  62,197,  Jan.  23,  1866.    See  also 
patent  of  Southmayd,  34,651,  Mar.  11, 1862.     And  Matthiessen,  147,149,  Feb. 
3.  74,  and  are  rejected.  B.  S.  Hedrice,  Ex." 

"1910  Locust  Street,  Philadelphia,  Pa.,  December  14.  1885. 
"To  the  Honorable  Commissioners  of  Patents:  In  reference  to  my  appli- 
cation 129,291,  filed  Apr.  25,  1884,  for  improvements  in  evaporating  appa- 
ratus, and  to  your  letter  of  the  7lb  inst.,  rejecting  the  first  and  second  claim 
of  said  application.  The  first  claim  I  hereby  abandon  as  met  by  the  references 
cited.  The  second  claim  I  ask  a  re-examination  for  on  the  ground  that  in  no 
case,  in  the  references,  are  the  evaporating  surfaces  vertical,  or  approximately 
so.  In  Matthiessen '8  arrangement  (patent  No.  147,149,  2,  3,  74)  the  evap- 
orating trays,  B,  are  nearly  horizontal.  In  Percy's  (62,197,  1,  23,  '66)  the 
evaporating  coils  are  nearly  horizontal,  and  in  SSouthmayd's  (No.  84,651,  4, 
11,  *62)  the  wire  netting  of  the  plunger  is  not  a  continuous  vertical  surface 
at  all,  nor  is  it  an  evaporating  surface  or  wail  in  the  sense  of  one  to  one  side 
of  which  heat  is  applied  for  the  evaporating  of  liquids  in  contact  with  the 
other  side;  the  plunger  and  nettings  simply  act  as  an  agitator  and  not  as  a 
conveyor  of  heat  for  evaporating  purposes,  as  stated  on  p.  2  of  the  specification 
of  my  application.  The  object  in  having  the  evaporating  surfaces  vertical  is 
that  it  permits  evaporation  being  carried  on  on  all  of  the  surface  inclosing 
(or  exposed)  in  the  evaporating  spaces;  thus  in  the  tubes  of  my  arrangement 
are  utilized  the  entire  surfaces  of  interiors  of  the  tubes  in  evaporating  their 
films  of  liquid,  while  in  the  case  of  Matthiessen's  trays,  for  example,  only  the 
upper  surfaces  of  the  hollow  bottoms,  c,  of  the  trays,  B,  are  evaporating  sur- 
faces. If  the  trays,  B,  were  vertical,  then  the  liquid  could  be  made  to  flow 
down  both  surfaces  of  the  hollow  bottom,  c,  and  the  arrangement  would  meet 
my  claim. 

"Yours  respectfully,  S.  Morris  Lillie." 

Mr.  Lillie's  letter  is  assumed  to  be  an  admission  that  the  claims  are 
for  vertical  tubes.  This  point  was  urged  with  impressive  force.  I  am 
not  satisfied,  however,  after  careful  examination  of  the  letter  and  the  cir- 
cumstances under  which  it  was  written,  that  this  assumption  is  justifi- 
able. The  only  claim  under  consideration  was  the  second — first  in  the 
patent.  This  is  for  the  combination  therein  stated,  with  vertical  sur- 
faces. To  apply  the  admission  to  other  claims,  for  different  elements 
and  combinations,  is,  I  think,  inadmissible.  That  he  did  not  intend  it 
to  be  so  applied,  and  that  the  office  so  understood,  seems  manifest,  from 
the  fact  that  he  did  not  amende  and  that  the  office  granted  the  claims  as 
drawn.     Indeed,  the  office  never  objected  to  them.     If  Lillie  contem- 
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plated  such  an  admission,  we  would  expect  him  to  amend,  and  if  he  did 
not,  and  the  office  so  understood  his  letter,  we  would  expect  it  to  reject 
his  application.  Yet  he  did  not  amend,  and  the  office  allowed  the  claims. 
Granting,  however,  that  the  assumption  is  justifiable,  what  is  the  result? 
We  have  seen  that  notwithstanding  the  assumed  admission,  the  claims 
were  allowed  as  drawn,  covering,  (as  we  have  found,)  horizontal  tubes, 
and  the  patent  issued  accordingly.  This  act  of  the  office  is  not  only  in- 
consistent with  the  belief  that  the  claims  were  intended  to  be  limited  to 
vertical  tubes,  but  is  conclusive,  I  think,  that  they  were  not.  If  the 
correspondence  evinces  an  intention,  at  the  time  of  its  date,  to  restrict 
the  claims,  the  subsequent  act  of  the  office  shows  that  it  was  abandoned. 
This  was  the  final  act  in  the  transaction,  and  is  entitled  to  controlling 
weight.  The  patent  was  intended  to  express  and  define  the  patentee's 
rights.  If  the  claims  granted  are  inconsistent  with  former  expressions 
of  the  office,  and  admissions  of  the  patentee,  the  logical  inference  is  that 
further  examination  led  to  a  change  of  views.  The  case  is  not  analogous 
to  one  in  which  the  terms  of  a  claim  are  ambiguous,  and  susceptible  of 
different  constructions,  and  the  acts  and  declarations  of  the  patentee  are 
appealed  to.  Here  the  terms  are  not  ambiguous;  and  their  import  can- 
not be  set  aside  or  controlled  by  the  previous  correspondence — even  if  it 
be  interpreted  as  the  respondent  desires.  In  VvlcanUe  Co,  v.  Dam,  102 
U.  S.  222,  the  court  said: 

'*  We  do  not  mean  to  be  understood  as  asserting  that  any  correspondence  be- 
tween the  applicant  for  a  patent  and  the  commissioner  of  patents  can  be  al- 
lowed to  enlarge,  diminish,  or  vary  the  language  of  a  patent  afterwards  issued. 
Undoubtedly  a  patenti  like  any  other  written  instrument,  is  to  be  interpreted 
by  Its  own  terms." 

The  doctrine  of  estoppel,  which  is  also  invoked,  is  inapplicable  to  the 
facts.  Neither  Yaryan  nor  the  respondent  was  misled..  If  aware  of  the 
correspondence,  the  subsequent  grant  of  the  claims  would  guard  them 
against  misunderstanding.  There  is  no  reason,  therefore^  why  equity 
should  not  construe  the  claims  as  their  terms  import. 

With  this  construction,  are  the  claims  infringed?  It  is  urged, 'as 
matter  of  law,  that  the  court  cannot  pass  on  this  question,  without  ex- 
pert testimony.  I  do  not  so  understand.  Expert  testimony  is  often 
necessary,  in  disposing  of  such  questions;  and  there  the  court  will  not 
proceed  without  it.  Here,  however,  it  does  not  seem  necessary.  Mr. 
Yaryan,  as  we  have  seen,  amended  to  escape  the  objections  of  the  of- 
fice— founded  partly  on  Lillie's  patent.  From  time  to  time  he  made 
other  changes,  until  the  apparatus  became  what  is  shown  in  the  alleged 
infringing  devices.  The  changes,  however,  seem  to  be  formal  and  un- 
important, so  far  as  respects  the  claims  involved.  Looking  at  Lillie's 
specifications  and  claims,  and  observing  the  variety  in  form  and  com- 
bination contemplated,  it  is,  I  think,  reasonably  clear  that  the  devices 
used  by  the  respondent  infringe  the  claims  under  consideration.  While 
there  are  mechanical  diflferences,  the  apparatus  of  the  complainant  and 
respondent,  so  far  as  respects  these  claims,  seem  to  be  the  same  in  man- 
ner of  combination,  the  elements  embraced,  mode  of  operation  and  ef- 
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Tect.  It  would  be  a  waste  of  time  to  enter  upon  an  analysis  of  the  ap- 
paratus and  point  out  the  infringement  more  particularly.  I  think  the 
substance  of  each  claim  involved  is  almost  as  readily  seen  in  the  respond- 
ent's as  in  the  complainant's. 

The  other  patent  sued  upon,  No.  378,843,  is,  in  the  language  of  the 
specifications,  for  the  ^^comVina^ion  of  a  series  of  evaporating  pans,  each 
having  a  construction  substantially  as  shown  in  patent  No.  341,669,  to 
form  a  multiple  effect  evaporating  apparatus,  and  consists  further  in  a 
series  of  surface  heaters  arranged  in  connection  with  the  pans,  and  op- 
erating to  use  a  portion  of  the  vapor  from  the  several  pans  for  heating 
either  a  single  liquid  passed  in  succession  through  the  several  heaters, 
in  the  direction  f^om  the  coolest  to  the  hottest,  or  for  heating  different 
liquids  in  the  several  heaters  respectively." 

The  claims  involved  are  as  follows: 

'*(8)  The  combiDation  of  the  battery  of  evaporating  tubes,  their  surround- 
ing heating  chamher,  £,and  collecting  chamber,  F,  common  to  the  said  tubes 
of  an  evaporating  pan  operated  substantially  as  described,  the  heating  cham- 
ler  and  its  contained  evaporating  tubes  of  a  second  similarly  operating  pan, 
a  vapor  conduit  leading  from  the  collecting  chamber,  P,  of  the  first  pan  to  the 
heating  chamber,' £,  of  the  second  pan,  and  a  liquid  conducting  pipe  and  con- 
nections leading  from  the  cliamber,  P,  of  the  former  to  the  feed  ends  of  tlie 
evaporating  tubes  of  the  latter,  substantially  as  and  for  the  purpose  described. 
(4)  Tlie  combination  of  the  battery  of  evaporating  tubes,  6,  their  surrounding 
lieating  chamber,  £,  and  collecting  chamber,  P,  common  to  the  said  tubes  of 
an  evai'Orating  pan  operating  substantially  as  described,  the  heating  chamber, 
£,  and  the  tubes,  6,  of  a  second  similarly  operating  pan,  and  a  vapor  conduit 
leading  from  the  collecting  chamber,  P,  of  the  first  pan  to  tiie  heating  cham- 
ber, E,  of  the  second  pan,  substantially  as  and  for  the  purpose  specified.'* 
"(6)  The  comjbination,  with  two  consecutive  pans  of  a  multiple  effect  evap- 
orating apparatus,  each  pan  being  provided  with  the  evaporating  tubes,  6,  and 
collecting  chamber,  P,  of  a  pump,  G,  having  its  suction  pipe  connected  with 
the  chamt>er,  P,  of  the  first  of  the  two  pans,  and  its  eduction  pipe,  i/,  with  the 
feed  ends  of  the  evaporating  tut>es  of  the  second  pan,  the  pump  and  its  con- 
nections operating  to  draw  liquid  from  the  chamber,  P,  of  the  first  pan,  and 
to  deliver  it  to  the  evaporating  tubes  of  the  second  pan,  substantially  as  speci- 
fied." 

The  question  of  validity  applies,  of  course,  to  these  claims  only. 
Whether  the  patent  may  be  sustained  for  other  claims  embraced,  is  not 
involved;  I  attach  no  importance  to  the  fact  that  the  specifications  of 
the  prior  patent  originally  embraced  this  subject.  Mr.  LUlie  had  a  right 
to  withdraw  that  part,  ad  he  did,  and  present  it  subsequently.  I  see 
nothing  to  justify  the  allegation  of  abandonment. 

Do  the  claims,  or  does  either  of  them,  embrace  invention?  The  "mul- 
tiple effect"  process  was  old,  and  had  long  been  practiced,  when  this 
patent  was  applied  for.  Rillieux  described,  and  applied  it,  in  1843,  as 
appears  by  his  patent  of  that  date.  His  method  of  applying  it  was  to 
place  several  "single  effect"  apparatus  side  by  side,  and  unite  them  in 
such  manner  that  the  liquor  and  vapor,  after  passing  through  the  first 
would  pass  into  the  second,  and  so  on  to  and  through  as  many  such  ap- 
paratus as  were  united,  receiving  an  additional  effect  from  each.     To 
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place  several  of  Lillie's  apparatus,  covered  by  the  first  patent,  side  by 
side,  and  unite  them  in  the  same  manner  and  by  the  same  character  of 
appliances  that  Rillieux  employed  in  uniting  the  old  single  effect  appa- 
ratus, certainly  would  not  require  invention.  If  it  be  admitted  that  Lillie's 
apparatus,  so  united,  constitutes  a  new  combination,  a  new  device,  (and 
in  one  sense  it  does,)  this  admission  would  oot  support  the  claim  to  pat- 
entable novelty.  The  combination  would  be  new  only  to  the  extent  of 
the  single  effect  apparatus  combined  in  it;  and  this  apparatus  is  covered 
by  the  former  patent.  Nor  does  it  tend  to  support  the  claim  to  such 
novelty  to  say  that  Lillie  was  the  first  to  make  a  successful  application 
of  the  multiple  effect  process  to  film  evaporation.  Here,  again,  so  far  as 
respects  the  claims  involved,  the  statement  is  correct  only  to  the  extent 
that  his  single  effect  apparatus  is  embraced.  The  manner  of  combining 
the  single  effect  apparatus  is  the  only  thing  covered  by  the  claims,  and 
iri  my  judgment,  it  embraces  nothing  new.  The  third  is  for  the  liquor 
and  vapor  conduits,  in  the  connection  stated;,  the  fourth  is  for  the  va- 
por conduit  alone,  in  this  connection;  while  the  sixth  is  for  a  pump 
combined  with  a  liquor  conduit.  I  am  unable,  after  patient  ex- 
amination, to  find  any  material  distinction  between  this  means  of  unit- 
ing several  single  effect  apparatus,  with  a  view  to  multiple  effect,  and 
that  employed  by  Rillieux.  In  construction,  character,  operation,  and 
efi'ect,  the  means  or  devices  employed,  seem  to  be  essentially  the  same. 

Rillieux  did  not  use  the  pump  to  accelerate  the  flow  of  liquor,  when 
sluggish,  as  Lillie  does;  but  the  addition  of  this  old  means  of  accomplish- 
ing such  a  purpose  did  not  require  invention.  Any  mechanic  directed 
to  increase  the  flow  would  presumably  have  added  the  pump.  It  is  the 
most  common  appliance  for  such  a  purpose. — It  would  have  made  no 
difference,  as  respects  this  question,  if  the  original  application,  of  1886, 
had  not  been  amended  by  the  withdrawal  referred  to,  and  these  claims 
had  been  inserted  in  the  first  patent.  The  objection  to  them,  there  would 
have  been  the  same,  that  is  to  say,  that  all  patentable  novelty  is  covered 
by  the  other  claims. 

I  have  not  overlooked  the  usual  presumption  in  favor  of  the  pat- 
ent, nor  the  fact  that  Yaryan's  conduct  may  probably  again  be  appealed 
to  in  its  support.  But  with  these  considerations  fully  in  mind  I  am 
nevertheless  forced  to  the  conclusion  that  the  claims  cover  nothing  new. 
The  first  patent  to  Lillie  embraces  everything  mentioned  in  them  to 
which  he  is  entitled.  For  the  introduction  of  any  of  the  matters  cov- 
ered by  that  patent  into  the  respondent's  combined  devices,  it  must  an- 
swer in  damages,  as  we  have  already  determined.  It  cannot  use  them, 
in  any  connection  or  combination  whatever,  without  the  complainant's 
assent. 

Nor  have  I  overlooked  the  fact  that  one  of  the  advantages  of  Lillie's 
single  effect  apparatus  is  its  especial  fitness  for  further  combination  and 
use  in  the  multiple  effect  process.  This  advantage  inheres  iii  that  ap- 
paratus and  is  covered  by  the  patent  for  it.  It  is  one  of  the  features 
that  renders  that  invention  valuable,  Lillie,  and  others  obtaining  his 
assent,  may  utilize  it  by  making  such  combinations.     If  in   making 
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tbem  something  new  and  patentable  is  introduced  protection  for  it  may 
be  obtained.  If  the  other  claims  of  Lillie's  1888  patent  coyer  such  new 
things  they  will  of  course  be  sustained.  That  question  is  not  involved. 
The  decision  here  is  simply  that  the  claims  under  consideration  embrace 
nothing  new  and  are  invalid. 


The  Normandib.* 

The  Charlotte  Webb. 

O'SuLLivAN  et  cd.  V.  GoMFAQNis  Generale  Tbansatlantiqub. 

O'SuLLivAN  et  al.  v.  The  Normandib. 

(District  CourU  S.  D,  New  York.    May  20, 1890.) 

1.  Ck>LXJBiON— Steam  and  Sail— Fog — Ezcbssivb  Spebt>— Ddtt  to  Rbtbbsb. 

Collision  occurred  towards  midnight  of  May  28, 1889,  from  five  to  eight  miles 
east  by  south  of  Sandv  Hook  light-ship,  in  a  dense  fog,  between  the  steam-ship 
Normandie  and  the  pilot-boat  Charlotte  Webb,  by  reason  of  which  the  pilot-boat 
was  sunk.  The  steam-ship,  having  left  New  York  on  one  of  her  regular  trips,  had 
been  put  upon  a  course  of  east  by  south,  on  which  course  she  continued  until  within 
a  few  moments  of  collision.  The  pilot-boat  was  cruising  for  vessels.  She  was  sail- 
ing slowly  on  a  course  of  about  E.  N.  E.,  and  crossing  the  steamer^s  course.  When 
the  steamer's  whistles  were  first  heard,  which  was  from  15  to  SO  minutes  before 
the  collision,  the  pilot-boat  continued  to  sound  her  fog-horn,  which  was  blown  by 
mechanical  means,  at  regular  intervals,  and  as  theNormandle's  whistles  continued 
to  approach,  bearing  in  the  same  direction,  two  bombs  were  fired  by  the  pilot-boat, 
and  a  flash  light  was  twice  shown  over  the  port  side.  She  did  not  alter  her  course 
at  any  time.  She  was  struck  by  the  steamer  on  her  port  side,  half  cut  through, 
carried  along  with  the  steamer  for  a  short  period,  until  she  dropped  off  and  sank. 
The  steamer's  speed  had  been  from  11  to  12  knots,  her  maximum  speed  being  16 
knots.  Soon  after  hearing  the  pilot-boat's  horn  ahead  her  engines  were  slowed. 
She  continued  on  at  this  speed  for  about  a  minute,  when  the  light  of  the  sailing  vessel 
came  in  sight,  only  a  short  distance  ahead.  By  reversal  before  the  collision  her 
speed  was  reduced  to  four  or  five  knots.  The  above  facts  being  found  on  very  con- 
flicting evidence,  held^  that  there  was  no  fault  In  the  pilot-boat,  either  in  her  sig* 
nals  or  maneuvers;  that  the  speed  of  the  steam-ship  was  in  excess  of  the  moderate 
speed  required  in  a  fog  by  article  18  of  the  collision  rules;  that  she  was  also  to 
blame  for  not  reversing,  instead  of  slowing,  when  the  horn  was  heard  ahead  and 
near;  and  that  she  alone  was  responsible  for  the  collision. 

%  Same— Two  Suits— Costs— Manbttvebino  and  Stopping  Power. 

Upon  two  suits  in  personam  and  in  rem,  successively  brought  for  the  same  de- 
mand, no  security  being  obtained  in  the  former,  held,  decree  should  be  given  in  the 
suit  in  rem  with  one  bill  of  costs  only,  but  not  until  after  the  lookout,  a  oo-libelant 
and  an  available  witness,  had  been  produced  and  called  therein. 

In  Admiralty.     Actions  for  damages  by  collision. 
Carter  &  Ledyard,  for  libelant.* 
Coudert  Bros.,  for  defendants. 

Brown,  J.     The  above  libels  were  filed  to  recover  damages  for  the  loss 
of  the  pilot-boat  Charlotte  Webb,  with  the  personal  effects  of  those  on 

'Reported  by  Edward  O.  Benedict,  Esq.,  of  the  New  York  bar. 
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board,  through  collision  with  the  French  steam-ship  La  Normandie,  in 
a  dense  fog  at  sea,  from  five  to  eight  miles  east  by  south  from  Sandy 
Hook  light-ship,  towards  midnight  of  May  28,  1889.  The  first-named 
libel  is  against  the  owners  of  La  Normandie  in  personam;  the  second, 
brought  by  the  same  libelant  with  one  other  libelant,  who  was  a  passen- 
fjer  on  the  pilot-boat,  is  against  the  ship  m  rem.  The  Normandie  is  a 
steam-ship  of  the  first  class,  plying  regularly  between  Havre  and  New 
York,  about  464  feet  long,  50  leet  beam,  25  feet  draft  when  loaded,  dis- 
placement at  21}  feet  draft,  8,392  tons,  and  between  7,000  and  8,000 
tons  burden.  She  has  triple  expansion  engines,  of  6,600  horse-powerj 
a  single  right-hand  propeller,  about  22  feet  in  diameter,  with  a  pitch  of 
9  meters  and  80  centimeters,  (about  32  feet,)  giving  under  her  ordinary 
full  speed  about  56  or  57  revolutions  per  minute,  and  a  speed  of  1& 
knots  per  hour.  The  Charlotte  Webb  was  a  two-masted  schooner,  85 
feet  long,  23}  feet  beam,  and  was  in  the  service  of  licensed  pilots.  The 
Normandie  left  her  dock  at  New  York  at  7  a.  m.  of  the  28th  of  May. 
Encountering  a  dense  fog  at  Sandy  Hook,  she  came  to  anchor.  A  littie 
before  10  p.  m.,  the  weather  being  still  foggy,  she  resumed  her  voyage, 
passed  a  little  to  the  northward  of  the  Scotland  light-ship  and  the  Sandy 
Hook  light-ship,  both  of  which  she  made,  the  latter  at  20  minutes  past 
11  p.  M.,  and  was  then  put  upon  a  course  of  east  by  south,  and  so  con- 
tinued until  her  wheel  was  ported  a  few  moments  before  collision.  The 
Charlotte  Webb  left  Stapleton,  Staten  island,  between  11  and  12  o'clock 
of  the  same  morning,  on  a  cruise  at  sea  in  search  of  pilot  service.  She 
had  on  board  four  pilots,  six  seamen,  and  Green,  who  was  a  passenger 
or  volunteer.  The  wind  was  light,  about  south-east  by  east,  and  she 
was  sailing  upon  the  starboard  tack,  with  her  booms  to  port,  and  her 
jib,  foresail,  and  one  reefed  mainsail,  all  close-hauled,  and  a  stay-sail 
hauled  to  the  mast,  with  the  sheet  to  starboard,  making  not  over  one  or 
two  knots  per  hour,  upon  a  course  E.  N.  E.,  or  N.  E.  by  E.  and  cross- 
ing, therefore,  the  steamer's  course  at  an  angle  of  from  three  to  four 
points  to  port.  The  fog  continued  dense  up  to  the  moment  of  col- 
lision. The  pilot-boat  was  struck  near  her  fore  rigging  on  the  port  side, 
by  the  stem  of  the  steamer,  at  an  angJe  variously  estimated  to  be  from  6C 
to  90  degrees.  She  was  a  little  more  than  half  cut  through  by  the  blow, 
carried  along  in  the  jaws  of  the  steamer  for  a  short  period,  until,  as  the 
steamer  stopped  by  the  backing  of  her  engines,  she  dropped  from  the 
stem  of  the  steamer  and  sank  in  13  fathoms  of  water.  Several  of  her 
men  jumped  overboard,  or  went  down  with  the  schooner;  two  of  whom 
(Malcolm ,  the  wheelsman ,  and  Fitzgerald ,  the  boat-keeper)  were  drowned ; 
the  rest  had  got  into  the  yawl,  which  had  been  hove  ov  rboard  before 
the  collision,  and,  after  being  upset,  they  were  rescued  b  the  steamer, 
The  libelants  contend  that  the  collision  arose  in  consequei  ce  of  the  im 
mo(?erate  speed  of  the  steamer,  of  her  failure  to  heed  th<  signals  given 
by  the  pilot-boat,  and  her  neglect  to  stop  and  back  in  t  me.  The  re- 
spondents claim  that  the  steamer  was  in  no  fault  in  these  respects,  and 
that  the  collision  arose  through  the  failure  of  the  pilot-boat  bo  give  proper 
signals,  or  to  veer,  as  it  is  claimed  she  might  and  ought  \o  have  done, 
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out  of  the  line  of  the  steamer's  course  when  it  was  perceived  that  the 
steamer  was  coming  directly  upon  her,  and  could  not  avoid  her. 

Damages  for  collision  are  given  under  our  law  only  upon  proof  of  fault, 
■actual  or  presumptive.  As  between  a  steamer  and  a  sail-vessel,  upon 
proof  that  the  latter  has  observed  all  the  rules  of  navigation,  fault  in  the 
steamer  in  case  of  collision  is  presumed,  except  on  an  issue  of  inevita- 
ble accident,  ^The  Florence  P.  HaU,  14  Fed.  Rep.  408-416,  418,  and 
<»ses  cited;)  and  the  burden  is  upon  her,  if  she  would  avoid  liability, 
to  satisfy  the  court  that  she  has  observed  all  the  rules  of  navigation,  and 
of  careful  seamanship.  If  this  be  proved  to  the  satisfaction  of  the  court, 
she  is  entitled  to  acquittal.  The  loss  is  ascribed  to  inevitable  accident^ 
or  perils  of  the  sea,  and  remains  where  it  fell.  The  Morning  Light,  2 
Wall.  550-666;  The  Marpma,  L.  R.  4  P.  C.  212-219. 

7%e  PUoi-Boat^8  Signah.  On  careful  consideration  of  the  testimony, 
and  of  all  that  has  been  urged  in  behalf  of  the  claimant,  I  must  find 
that  fog  signals,  as  required  by  law,  were  duly  given  by.the  pilot-boat, 
and  that  she  is  without  fault  in  this  respect.  When  the  Normandie's 
whistles  were  first  heard  two  persons  only  were  on  deck,  Capt.  Scott, 
who  was  at  the  wheel,  and  in  charge  of  the  watch  after  10:40  p.  m.,  and 
Olsen,  who  was  the  lookout,  and  blowing  the  fog-horn.  The  horn  was 
blown  by  a  mechanical  appliance  of  approved  form,  giving  blasts  audible, 
as  the  testimony  states,  at  three  or  four  times  the  distance  at  which  a 
horn  blown  from  the  mouth  would  be  heard.  Olsen  went  on  the  look- 
out at  10  p.  M.  He  and  Capt.  Scott  testify  that  the  horn  was  sounded 
regularly  at  intervals  of  about  a  minute  from  that  time  to  the  collision ;  the 
signal  being  one  blast,  in  conformity  with  the  rules  of  navigation,  the  pi- 
lot-boat being  on  her  starboard  tack.  The  fog  signals  of  the  Normandie, 
as  they  testify,  were  heard  a  considerable  time  before  collision,  estimated 
at  from  15  to  30  minutes.  These  signals,  according  to  the  claimant's 
testimony,  were  given  at  intervals  of  about  one  minute.  Capt.  Scott 
testifies  that  be  located  these  signals  as  bearing  by  compass  W.  by  N., 
or  W.  N.  W.,  and  that  they  continued  on  the  same  bearing  until  the  col- 
lision; that,  after  hearing  six  or  eight  of  those  signals,  he  called  up  Pilot 
Hammer,  who  thereupon  came  up  and  remained  some  time  standing  in 
the  companion  way,  and  watching  for  the  steamer.  Both  used  glasses. 
Soon  afterwards  Hammer  called  up  Pilot  Hines.  Hammer  and  Free- 
man testify  to  hearing  the  signals  from  the  Normandie  upon  the  same 
bearing,  and  that  the  pilot-boat  replied  thereto  r^ularly  for  some  time 
before  the  collision,  and  that  they  heard  the  pilot-boat's  previous  signals 
before  they  came  on  deck.  Four  other  witnesses  testify  to  hearing  the 
horn  blown  while  they  were  below.  After  Hammer  came  up  Capt.  Scott 
ordered  a  bomb  to  be  fired,  which  was  done,  giving  a  report,  it  is  said, 
louder  than  a  cannon.  To  get,  to  fix,  and  to  tire  the  bomb  took  "about 
a  minute.''  After  the  bomb,  a  flash  light  was  shown  over  the  port  side 
for  about  a  minute.  After  that,  another  bomb  was  fired,  and  then  the 
flash  light  was  again  shown  on  the  port  side.  Meantime  the  boat-keeper 
and  all  hands  had  been  called  from  below.  The  steamer's  lights  were 
first  seen  about  the  time,  or  soon  after,  the  second  bomb  was  fired.     She 
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wias  theai  probably  not  over  a  quarter  of  a  mile  distant.  It  was  then,  or 
very  soon  afterwards,  that  the  yawl  was  hove  over,  before  all  the  men 
below  had  got  on  deck.  Scott  and  Hammer  jumped  into  the  yawl  at 
once.  Two  others  below,  roused  by  the  calls  and  the  noise  above,  came^ 
up,  saw  the  steamer's  lights,  and  got  into  the  yawl;  they  did  not  pull 
away  before  they  were  upset  by  the  collision.  Larsen  estimated  that 
the  yawl  was  launched  eight  minutes  before  collision;  Anderson,  three 
or  four  minutes.  Freeman  thinks  the  second  bomb  fired  was  a  half 
hour  before  collision.  These  estimates  carry  no  weight.  Capt.  Scott, 
the  other  pilots,  and  Olsen  say  the  boat  was  thrown  over  just  before  the 
collision,  and  of  that  I  have  no  doubt.  The  whole  testimony  on  both 
sides  bristles  with  discrepancies  as  regards  the  estimates  of  time  and 
distance.  Little  weight  is  to  be  attached  to  such  estimates,  unsubstan- 
tiated or  uncorrected  by  other  facts.  The  acts  done,  and  all  the  circum- 
stances of  time,  place,  and  navigation,  afford  a  better  means  of  judging 
of  such  particulars.  Kennedy  v.  'BieSarmatmn,  2  Fed.  Rep.  914.  Several 
blasts  of  the  Normandie's  siren  were  heard  between  the  two  bombs;  Scott 
thinks,  two  or  three  blasts;  Hammer,  three  or  four.  Taking  all  the  evi- 
dence and  the  circumstances  into  account,  I  think  it  most  probable  that 
the  Normandie's  whistles  were  first  heard  about  15  minutes  before  col- 
lision; that  the  interval  between  the  bombs  was  probably  from  one  to 
three  minutes;  that  the  last  bomb  was  fired  about  two  minutes  before 
collision,  and  the  steamer's  lights  first  seen  a  few  moments  after  the 
last  bomb  was  fired;  and  that  the  yawl  was  hove  over  about  that  time. 
The  steamer's  witnesses  testify  that  only  one  bomb  was  heard  by  them, 
and,  before  the  bomb,  only  one  blast  of  the  horn,  which  was  immedi- 
ately before  the  bomb;  that,  after  the  bomb,  the  pilot's  horn  was  heard 
often,  and  was  soon  blown  almost  continuously.  For  the  defense  it  is 
urged  that  Olsen's  testimony  that  he  assisted  in  exhibiting  the  torch- 
lights, and  also  in  heaving  the  lead  once  after  the  steamer's  whistles 
were  first  heard,  as  well  as  in  launching  the  yawl,  proves  that  other  du- 
ties were  imposed  upon  him  incompatible  with  his  duty  to  keep  a  proper 
lookout,  and  to  give  the  proper  signals.  Capt.  Scott,  however,  testifies 
that  he  himself  threw  the  lead,  and  took  the  observation  of  13  fathoms; 
and  that  Olsen  merely  hauled  in  the  line,  a  matter  of  a  few  seconds  only. 
Both  Scott  and  Hammer  testify  that  the  torch-lights  were  shown  by 
them,  and  not  by  Olsen,  and  the  latter  so  stated  on  his  original  exam- 
ination. The  fact,  also,  testified  to  by  five  of  the  claimant's  witnesses, 
that  the  horn  was  heard  just  before  the  bomb,  confirms  the  testimony 
of  Scott  and  Hammer  that  Olsen  was  not  called  off  from  his  dut}'  to  fire 
the  bon^b.  The  other  circumstances  on  which  Olsen's  alleged  neglect 
to  sound  the  horn  regularly  is  based  are  too  slight  to  have  any  weight 
against  the  mass  of  direct  evidence,  as  well  as  the  probabilities  of  the 
case,  that  the  proper  signals  were  given.  The  event  shows  that  Capt. 
Scott  had  accurately  located  the  bearing  of  the  steamer  by  her  whistles 
as  west  by  north.  The  whistles  continued,  he  says,  to  bear  in  the 
same  direction;  showing,  therefore,  that  the  steamer  was  coming  directly 
for  the  pilot-boat;  and  he  was  fully  alive  to  that  fact.     It  is  extremely 
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improbable  that,  under  &uch  circumstances,  the  use  of  the  ordinary  fog 
signals,  which  had  been  given  all  along,  should  be  neglected  then. 
Many  witnesses  testify  that  these  signals  were  given,  and  given  oftener 
than  is  required  by  the  rules;  aod  the  firing  of  the  two  bombs  was  an 
additional  precaution  that  was  employed  because  they  knew  the  steamer 
was  coming  towards  them.  It  is  not  credible  that  such  added  precau- 
tion should  have  been  adopted,  and  the  simple  and  usual  precaution 
of  blowing  the  horn  n^lected.  That  it  was  not  neglected  is  proved  by 
all  the  direct  testimony  that  the  case  makes  possible;  and  it  is  confirmed, 
as  I  have  said,  to  some  extent,  by  the  steamer's  evidence  that  the  fog- 
horn was  heard  before  the  bomb.  Such  a  mass  of  testimony  I  cannot 
discredit,  merely  because  the  horn  was  not  heard  earlier  on  board  of 
the  Normandie.  Her  witnesses  say  that  only  one  bomb  was  heard,  yet 
two  were  certainly  fired.  The  first  bomb  was  probably  within  a  few 
minutes  of  the  second;  at  all  events,  it  was  some  time  after  the  first  sig- 
nal from  the  Normandie  was  heard  on  the  pilot-boat;*  and  the  first  bomb 
should  ordinarily  have  been  heard  on  the  Normandie.  If  not  heard, 
the  failure  to  hear  the  first  bomb,  as  well  as  earlier  fog-horns,  should  be 
set  down  to  abnormal  conditions  of  the  atmosphere,  or  to  inattention. 
Bradley  V.  The  John  Pridgem,  38  Fed.  Rep.  261,  267;  McCabe  v.  Steam-Ship 
Co.,  31  Fed.  Rep.  238;  The  Lepanto,  21  Fed.  Rep.  651,  656-658;  The 
Zadokj  9  Prob.  Div.  114.  The  theory  that  the  yawl  was  launched  some 
eight  minutes  before  collision,  for  the  purpose  of  sending  a  pilot  to  the 
steamer,  and  that  the  crew  were  occupied  about  that  business,  encounters 
too  many  opposing  circumstances  and  too  much  opposing  testimony  to  be 
adopted.  Nor  could  the  pilot-boat  safely  depart  from  her  course  before 
the  steamer  could  be  distinguished.  No  rule  required  that;  and,  had 
she  done  so,  it  would  have  been  at  her  own  risk.  There  was  nothing 
by  which  she  could  determine  whether  to  turn  to  the  right  or  the  left; 
and,  after  the  steamer  was  seen,  there  was  nothing,  I  think,  which  she 
could  have  safely  done.  She  could  not  tell  what  change  the  steamer 
might  be  making.  It  requires  a  very  clear  case  to  condemn  a  sailing 
vessel  for  observing  the  general  rule  to  hold  her  course,  instead  of  de- 
parting from  it.     This  is  not  such  a  case. 

The  N<yirmandie^8  Speed.  The  Normandie's  speed  before  slowing  is  es- 
timated by  her  officers  at  from  10  to  11  knots,  but  no  reason  appears 
for  estimating  it  at  much  less  than  12  knots.  For  more  than  half  an 
hour  she  had  been  making  42  revolutions  per  minute.  The  general 
conditions  for  speed  were  favorable.  Her  loading  was  not  deeper  than 
usual.  Fifty-six  or  57  revolutions  give  her  16  knots,  and  42  revo- 
lutions should  therefore  give  12.  Computed  from  the  pitch  of  the 
propeller  of  over  31  feet,  with  10  per  cent,  slip,  42  revolutions  should 
give  nearly  12  knots.  It  is  not  very  material,  however,  whether  her 
speed  was  12  knots  or  11.  Either  is  considerably  in  excess  of  what  has 
been  adjudged  in  many  cases  in  the  courts  of  this  country  an  excessive 
rate  of  speed  in  a  dense  fog,  and  therefore  a  violation  of  the  thirteenth 
article  of  navigation.  I  am  not  at  liberty  to  depart  from  these  adjudica- 
tions, notwithstanding  the  opinions  of  witnesses  and  the  argument  of 
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counsel  that  her  speed  was  moderate,  and  was  Ihe  safest  for  herself  and 
for  other  vessels. 

No  doubt  the  question  of  what  is  ''moderate  speed"  is  largely  a  question, 
of  circnmstances,  having  reference  to  the  density  of  the  fog;  the  place  of 
navigation;  the  probable  presence  of  other  vessels  likely  to  be  met;  the 
state  of  the  weather  as  affecting  the  ability  to  hear  the  fog  signals  of  other 
vessels  at  a  reasonable  distance;  the  full  speed  of  the  ship  herself,  her 
appliances  for  rapid  maneuvering,  and  the  amount  of  her  steam-power 
'  kept  in  reserve,  as  affecting  her  ability  to  stop  quickly  after  hearing  fog 
signals.  No  doubt,  also,  that,  in  the  absence  of  circumstances  of  special 
danger,  navigation  is  not  required  to  be  suspended  on  the  high  seas  on 
account  of  dense  fog.  Neither  the  rules  nor  the  ordinary  practice  of  sea- 
men require  that.  The  rules  intend  that  signals  shall  be  given  which 
are  expected  to  be  heard  in  time  to  enable  vessels  to  avoid  each  other;. 
and  no  speed  is  sufficiently  "moderate,"  under  given  conditions  of  wind, 
sea,  and  weather,  unless  it  is  so  reduced  as  to  enable  the  vessel  to  per- 
form her  duty  to  keep  out  of  the  way  from  the  time  when  she  has  a. 
right  to  expect  that  the  other  vessel's  signals,  under  the  existing  condi- 
tions, will  be  heard.  For  the  Normandie  it  is  contended  that  her  speed 
in  this  case,  considering  all  the  circumstances,  was  moderate  speed,  be- 
cause her  speed  was  reduced,  and  was  such  as,  considering  the  utility 
and  necessity  of  rapid  evolutions,  was  most  effective  to  enable  her  suc- 
cessfully to  avoid  collision  with  other  vessels  that  observe  the  rules  of 
navigation.  The  recent  case  of  The  Champagne  and  The  OUy  of  Rio  Ja- 
neiro in  the  French  courts  has  been  cited  in  support  of  this  contention. 
There  the  Champagne  was  running  in  foggy  weather  at  a  speed  of  14t 
knots  an  hour.  She  heard  the  whistle  of  the  Rio  Janeiro  ahead,  or  a 
little  on  her  port  bow,  and  thereupon  ported,  and  reduced  her  speed  to- 
10  knots.  The  Rio  Janeiro  heard  and  erroneously  located  the  whistles 
of  the  Champagne  on  her  starboard  bow,  and  accordingly  veered  to  port, 
which  brout^ht  the  two  vessels  into  collision.  The  vessels  had  in  fact 
been  approaching  very  nearly  head  and  head.  The  erroneous  location 
of  the  Champagne's  whistle  by  the  City  of  Rio  Janeiro  was  ascribed  to 
inexplicable  fatality,  or  the  reverberations  of  the  sound  of  the  whistles 
from  strata  of  fog  of  different  density.  The  court  of  appeal  at  Rouen 
adopted  the  finding  of  the  tribunal  of  Havre,  that  the  reduction  of  speed 
from  14}  to  10  knots  was  in  keeping  with  the  circumstances,  and  proper 
for  making  the  necessary  evolutions  that  are  required  to  execute  maneuvers 
as  quickly  as  possible  in  order  to  avoid  collisions.  Both  courts,  how- 
ever, found  the  further  fact  that  the  speed  of  the  Champagne  did  not 
contribute  to  the  collision  in  that  case,  nor  have  any  dirlct  relation  to 
it,  and  therefore  released  the  Champagne.  Internatioi  al  Mar.  Rev. 
1887-88,  pp.  500-543.  The  court  of  cassation,  in  affirn  ing  the  judg- 
ment, did  not  consider  the  question  whether  her  speed  svas  moderate 
within  the  rule,  but  affirmed  the  judgment  on  the  finding  of  fact  below 
that  the  rate  of  speed  was  in  that  instance  immaterial,  ha  'ing  no  direct 
connection  with  the  collision.  Id.  1889-90,  p.  7.  In  a  still  later  case 
the  court  of  appeals  at  Mpntpelier  held  the  steamer  Tonk  n  in  fault  for 
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going  in  fog  at  a  speed  of  10  knots  instead  of  5.  Id.  1889*90,  pp. 
204-207.  Very  similar  arguments  in  favor  of  higher  speed  were  ad- 
dressed to  the  supreme  court  in  the  case  of  The  Pennsylvania^  19  Wall. 
125,  and  overruled;  and  I  am  not  at  liberty  to  treat  the  question  as  an 
open  one  in  this  court.  The  maximum  speed  of  the  steamer  in  that 
case  was  13i  knots;  and,  under  circumstances  very  similar  to  the  pres- 
ent, a  speed  of  7  knots  was  held  excessive.  With  improvements  in 
steam-engines,  and  increased  facilities  for  handling,  it  is  not  impossible 
that  one-half  the  maximum  speed,  when  full  power  is  held  in  reserve  for 
imniediate  use  in  emergencies,  may  come  to  be  held  a  moderate  speed, 
even  in  dense  fog,  in  those  parts  of  the  high  sea3  where  other  vessels  are 
not  specially  liable  to  be  met.  But  the  speed  of  the  Normandie  in  this 
case  was-  more  than  half  of  her  maximum  speed.  There  is  no  case  in  the 
courts  of  this  country  where  a  speed  of  two-thirds  of  the  maximum 
speed,  under  such  circumstances  as  the  present,  has  been  held  to  be 
moderate  9peed  within  article  13.  No  doubt  certain  evolutions  could 
be  effected  more  rapidly  with  a  speed  of  10  to  12  knots  than  with  a  speed 
of  6.  But  a  speed  of  10  or  12  knots  was  not  more  necessary  to  the  Nor- 
mandie's  safe  navigation  in  this  case  than  was  7  knots  in  the  case  of  IJie 
Pennsylvania.  Besides,  the  question  is  not  whether  certain  evolutions 
can  be  executed  in  less  time,  but  whether  the  Normandie,  when  meeting 
a  vessel  suddenly  in  a  fog,  coyld,  as  a  rule,  more  effectively  avoid  her 
under  a  speed  of  10  or  12  knots  than  when  under  a  speed  of  only  6  or  7 
knots.  The  experiments  with  the  Normandie,  testified  to  by  Lieut. 
Chambers,  do  not  favor  the  higher  rate  of  speed,  because  they  show  that 
'  the  ship  stops  in  less  space,  and  turns  more  within  a  given  area,  under 
a  speed  of  8  knots  than  under  a  speed  of  12  knots.  See  White,  Nav. 
Arch.  631-635.^ 

There  was  nothing  to  prevent  the  Normandie  from  proceeding  at  a 
much  slower  rate.  The  evidence  shows  that  soon  after  the  fog-horn  was 
heardt  her  revolutions  were  brought  down  to  16  or  17  per  minute,  equal 
to  about  5  knots  speed.  The  testimony  of  the  engineer  in  charge  and  of 
the  first  officer  shows  that  this  continued  about  a  minute,  whereupon  her 
engines  were  reversed;  and  the  commander  testifies  that  this  reversal 
was  ordered  at  the  time  when  the  pilot-boat's  light  first  came  in  sight, 
distant  less  than  half  the  steamer's  length.  Upon  other  adjudged  cases 
I  also  think  the  Normandie  is  to  blame  for  not  reversing  at  the  time  she 
slowed,  because  at  that  time  the  signals  were  heard  nearly  ahead,  and 
must  have  been  perceived  to  be  near;  and,  considering  that  she  was  then 
at  a  speed  of  from  10  to  12  knots,  on  hearing  such  a  signal  near  and 
ahead,  she  was  bound  to  check  her  speed  as  soon  as  possible  by  instant 
reversal.  Leonard  v.  WhUwiU,  10  Ben.  638,  647;  The  I^anldand,  L.  R.  4 
P.  C.  529;  The  MarteUo,  34  Fed.  Rep.  71,  74;  The  C%  of  Atlanta,  26  Fed. 
Rep.  456,  462;  The  Britannic,  39  Fed.  Rep.  395,  399,  and  cases  there 
cited;  The  Wyanoke,  40  Fed.  Rep.  702,  704.  From  the  fact  that  the 
pilot-boat  was  not  cut  through,  it  is  not  probable  that  at  the  moment  of 

'  tSee  DOte  I,  posU  160> 
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collision  the  isteamer  was  going  at  the  rate  of  more  than  4  or  5  knots, 
and  such  is  the  master's  estimate.  The  testimony  of  Pilot  Hines  tends 
to  confirm  this.  He  says  he  went  down  with  the  pilot-boat,  and  that 
on  rising  to  the  surface  he  saw  the  lights  of  the  steamer,  and  kept  them 
ia  view  all  the  time  until  he  was  picked  up.  Had  not  her  speed  been 
reduced  very  much  below  10  or  12  knots,  the  pilot-boat  would  have 
been  cut  through,  and  the  Normandie  would  have  gone  out  of  sight  be- 
fore stopping.  Mr.  De  Forrest,  a  passenger  on  the  Normandie,  testifies 
also  that  through  the  port-hole  of  his  state-room  on  the  saloon-deck  on 
the  starboard  side  he  saw  men  struggling  in  the  water  very  near  the  ship; 
that  he  threw  life-preservers  to  them,  and  afterwards  saw  them  hauled 
aboard;  and  that  when  he  first  looked  out  the  ship  was  then  running 
only  very  slowly  ahead.  This  confirms  the  conclusion  that  at  collision 
the  steamer's  speed  had  been  reduced  to  4  or  5  knots. 

It  is  not  possible  to  reconcile  the  testimony  of  the  master  and  the  men 
on  the  lookout  as  to  the  shortness  of  time  between  the  hearing  of  the 
first  signal  and  the  collision  with  the  testimony  of  the  fifst  lieutenant 
and  the  engineer.  The  master  thinks  that  the  reversal  of  the  engine 
took  place  within  5  or  6  seconds  after  the  pilot-boat's  signals  were  first 
heard,  and  within  20  seconds  of  the  collision;  and  the  order  to  reverse 
he  says  was  given  2  or  3  seconds  after  the  order  to  slow.  It  is  not  per- 
haps necessary  to  determine  which  is  correct  on  this  point.  But  the 
master  must  be  mistaken  if  at  the  collision  the  Normandie's  speed  was 
reduced  to  4  or  5  knots,  as  he  estimates;  for  she  could  not  retard  from 
11  knots  to  5  in  less  than  a  minute  and  a  half,  even  on  instant  reversal  of 
the  engines  at  full  speed;  and  if  during  a  minute  of  the  interval  she  ran  at 
the  rate  of  16  or  17  revolutions  ahead  before  reversing,  she  could  not  retard 
to  5  knots  in  less  than  2  minutes;  and  the  distance  run,  I  am  confident, 
would,  on  the  last  supposition,  be  as  much  as  a  quarter  of  a  mile.  Such, 
or  nearly  such,  are,  I  think,  most  probably  the  facts  of  the  case.  The 
master's  testimony,  also,  that  he  did  not  reverse  until  a  second  blast  of 
the  pilot-boat's  horn  was  heard  nearer,  Agrees  with  the  engineer's  testi- 
mony that  there  was  about  a  minute's  slowing  before  reversal.  Upon 
this  view,  had  the  engine  been  reversed  ^11  speed  when  the  horn  and 
bomb  were  first  heard,  whether  that  bomb  was  the  first  that  was  fired  or 
the  second,  the  steamer  would  have  passed  astern  of  the  pilot-boat,  and 
the  collision  would  have  been  avoided.  I  do  not  say  that  she  would 
have  been  fully  stopped  before  reaching  the  line  of  the  pilot-boat's  course, 
for  there  is  uncertainty  both  as  to  her  actual  distance  from  the  pilot-boat 
at  that  time  and  as  to  the  distance  within  which  she  could  have  been 
stopped  by  reversing;  but  I  am  confident  that  the  estimates  as  to  the  dis- 
tances required  for  stopping  given  in  the  testimony  are  much  too  small. ^ 
By  reversing  when  the  bomb  was  first  heard  the  Normandie  would  have 
passed  astern,  both  from  the  delay  consequent  on  her  reversal  and  from 
her  greater  change  of  heading  to  starboard.  This  change  would  have 
been  from  two  to  three  points.     As  it  was,  the  testimony  shows  that  she 

iSee  note  II,  post,  160. 
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changed  but  one  point.  The  difference  from  both  causes  would  have 
been  sufficient  to  allow  the  pilpt-boat,  going  from  150  to  200  feet  a  min- 
ute, to  escape.  If  some  uncertainty,  however,  remains  on  this  last 
point,  I  cannot  doubt  that,  had  the  Normandie  been  going  at  such  mod- 
erate speed  as  the  adjudications  of  this  country  require,  she  would  have 
been  stopped  before  reaching  the  pilot-boat,  had  she  reversed  when  the 
first  signals  were  heard  so  near,  and  the  collision  would  have  been  thereby 
avoided.  A  decree  must  therefore  be  given  for  the  libelants  in  the  suit 
tn  perstonamj  with  costs.  In  the  suit  in  rem^  the  testimony  not  being 
complete,  and  the  omission  to  call  the  lookout  not  being  satisfactory,  no 
decree  should  be  given  until  some  necessity  for  that  suit  shall  appear 
and  the  omission  be  supplied. 

The  defect  in  the  testimony  in  the  suit  in  rem  being  subsequently  sapplied, 
and  it  appearing  that  that  suit  had  been  brought  because  no  security  had 
been  obtained  in  tl^e  prior  suit  in  personam,  and  that  the  stipulation  given 
in  the  suit  in  rem  was  sufficient  to  cover  the  libelants'  demands,  a  decree  was 
directed  to  be  entered  in  the  suit  in  rem  only,  with  one  bill  of  costs.  See  TTie 
Normandie,  40  Fed.  Eep.  590. 

Note  L  The  foUowing  is  a  summary  of  the  observations  of  Lieut.  Chambers,  U. 
S.  N.,  in  his  experimeDta  with  the  Normandie.  The  experiments  were  made  in  the 
English  channel,  off  Bar  Flenr  light,  under  the  lea  of  the  land,  in  27  fathoms  of  water, 
in  a  light  wind  and  smooth  sea.  The  ship  was  light,  drawing  only  21^  feet,  8  feet  less 
than  when  loaded. 

(1)  Turning.  The  helm  is  worked  by  steam.  The  propeller  is  right-handed.  After 
the  order  to  port  or  to  starboard  is  given,  it  takes  28  seconds  to  get  the  helm  hard  over 
if  the  ship  is  going  at  her  maximum  speed  of  16  knots,  20  seconds  if  she  is  going  at  12 
knots  speed,  and  18  seconds  if  she  is  going  at  S  knots.  In  turning  to  starboard,  the  ship 
begins  to  change  almost  as  soon  as  the  helm  is  moved;  but  in  going  to  port,  and  at  12 
knots  speed,  not  until  she  has  traveled  nearly  a  length.  Gk>ing  16  knots,  she  makes  a 
circle  to  starboard  in  18  minutes  and  5  seconds :  going  to  port,  in  15  minutes.  Going  at 
12  knots  speed,  she  makes  a  circle  to  starboard  in  14'  80'^;  to  port,  in  15'.  Going  at  8 
knots,  she  makes  a  circle  to  starboard  in  20'  25".  Though  the  steam-power  is  kept  the 
same,  the  speed  is  diminished  nearly  25  per  cent,  in  turning  the  first  quadrant,  through 
the  drag  of  the  rudder,  the  increased  friction  of  the  ship  in  swinging,  and  the  indirect 
thrust  of  the  propeller.  The  ship's  path  is  not  an  exact  circle,  but  a  spiral,  ending  in- 
side the  point  of  departure,  and  m  advance  of  it,  viz.,  when  beginning  under  full  speed, 
80  feet  inside  the  point  of  departure;  when  beginning  at  12  knots  speed,  155  feet,  and 
when  starting  at  8  knots,  820  feet  inside. 

(2)  Rate  oj  Change.  Going  at  full  speed,  (16  knots,)  it  takes  50"  after  the  order  is 
given  to  change  2  points  to  starboard ;  to  change  4  points,  1'  88" ;  8  points,  8'  14" ;  16 
points,  6'  83" ;  24  points,  9'  50" ;  82  poinU,  13'  5" ;  average  speed  for  first  8  points,  181 
knots;  for  the  whole  82  points,  12  knots;  diameter  of  circle,  5,180  feet;  average  change 
of  one  point  in  a  little  over  a  length.  Turning  to  port,  and  going  12  knots,  it  takes 
1'  16"  after  giving  the  order  to  change  2  points;  to  change  4  points,  2'  4";  6  points,  2' 
56" ;  8  points,  8'  48";  16  points,  7'  25";  82  points,  15';  circle,  4,480  feet  diameter;  average 
speed  of  first  8  points,  10.6  knots;  of  the  whole  82  points,  9  knots.  Turning  to  star- 
board, going  at  12  knots  speed,  it  takes  58"  to  change  2  points :  to  change 4  points,  1'  50" ; 
8  points,  8'  40";  16  points,  7'  19";  24  points,  10'  55";  82  points,  14'  80";  diameter  of  circle, 
4,050  feet;  average  speed  of  firsts  points,  9.8  knots;  of  whole  82  points,  average,  8.2 
knots;  average  change  of  1  point  in  about  5-6  of  a  length.  Going  at  a  speed  of  8  knots, 
to  change  2  points  takes  1'  29";  4  points,  2'  88";  6  points,  8'  48";  8  points,  5'  2";  16  points, 
9*  59";  24  points,  15';  82  points,  20'  25";  diameter  of  circle,  8,885  feet;  average  speed  of 
first  8  points,  6.5  knots ;  of  whole  82  points,  5.4  knots.  Accoi-ding  to  these  experiments 
the  Normandie  turns  faster  to  starboard  than  to  port.  Under  a  speed  of  16  knots  she 
turns  4  points  to  starboard  in  98"  after  the  order  to  port  is  given,  going  about  2,200  feet ; 
at  12  knots  speed,  she  makes  the  same  change  in  110,"  in  going  about  2,025  feet;  at  8 
knots  speed,  the  same  change  in  158,"  going  about  1,750 feet. 

(3)  Backing,  On  reversing  full  speed  the  rudder  is  said  to  have  no  perceptible  effect, 
and  was  therefore  put  amid  snips.  No  observation  was  made,  however,  as  to  the  pos- 
sible effect  of  a  port  or  starboard  helm  during  the  first  minute  after  reversal.  See 
The  Aurania,  29  Fed.  Rep.  122,  note,    in  the  first  experiment,  reversing  from  full 
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speed  ahead,  16  knota,  to  fall  speed  astern,  the  Normandie  ran  1 W  lenfftha  without 
change  of  headiilg ;  she  then  fell  otf  rapidly  to  starboard,  and  stopped  with  a  change  of 
4  points,  in  245  seconds.  In  the  second  experiment^  reversing  full  speed  from  a  pre^ona 
speed  of  12  knots,  (!)  she  changed  3^  poinu  to  sterboard,  ana  stopped  in  165  seconds.  (1) 
In  the  third  experiment,  reversing  full  speed  from  a  previous  speed  of  8  knots,  (t) 
she  turned  2K  points  to  starboard  and  stopped  in  121  seconds.  (1)  When  loaded,  as  at 
the  time  of  collision,  8  feet  deeper,  causing  an  increased  displacement  of  at  least  1,400 
tons,  (one-sixth,)  the  times  of  stopping  and  distances  advanced  would  be  Increased 
probably  about  one-tenth.  Bee  note  2,  sub.  6,  infra.  The  observations  as  to  the  actual 
speeds  at  which  the  above  experiments  were  begun  were  lost.  They  are  given  as  esti- 
mated, presenting,  doubtless,  some  errors,  ut  infra. 

(4)  Distances  Run  in  Stopping.  These  distances  were  not  measured,  but  were  es» 
timated  as  follows:  In  the  nrst  experimentj  stopping  from  16 knots,  1,771  feet;  in  the 
second,  stopping  from  12  knots,  (?)  818  feet;-  In  the  third,  stopping  from  8  knots,  645 
feet.  These  estimates  are  inconsistent  and  irreconcilable  Comparing  the  second  with 
the  third,  they  would  make  the  ship,  while  retarding  from  12  knots  to  8,  run  only  ITS 
feet  in  44" ;  whereas  the  distance  run  in  that  time,  going  at  the  mean  rate  of  nearly  10 
knots,  must  have  been  about  700  feet.  So  a  comparison  of  the  estimated  distances  run 
in  the  first  and  second  experiments  shows  only  953  feet  traversed  in  1'20",  while  retard- 
ing from  16  knots  to  12;  but  if  that  retard  took  80,"  the  distance  run  must  have  been 
about  1,800  feet.  These  inconsistencies  are  probably  due  to  errors  in  the  second  and 
third  experiments,  because  there  is  no  probability  that  in  the  flrstexperiment  the  time 
noted  was  too  much,  either  by  delay  in  reversing  at  the  beginning,  or  bv  counting  time 
after  the  ship  stopped ;  nor  could  the  speed  of  the  ship  at  the  start  have  been  more  than 
full  speed ;  whereas,  in  the  second  and  third  experiments,  the  initial  speed  might  easily 
have  oeen  below  the  estimate,  and  the  time  of  stopping  might  also  have  been  noted  too 
soon.  In  the  absence  of  ranges,  and  considering  the  very  slow  movement  of  the  ship  dur- 
ing the  last  half  minute,  (see  table,  infra,)  and  especially  if  the  quick- water  is  already 
running  ahead  of  the  observer,  the  exact  time  of  stopping  must  be  difficult  to  observe. 
In  a  paper  by  Lieut.  F.  F.  Fletcher  in  the  volume  on  Haval  Mobilisation,  published  in 
June,  1889,  by  the  office  of  naval  intelligence,  it  is  stated  at  page  450  that  tne  estimates 
of  the  distances  advanced  before  coming  to  a  dead  stop  after  reversing  the  engine  are 
much  less  than  in  similar  cases  where  the  distances  have  been  measured.  The  appendix 
states  the  time  required  to  stop  in  the  cases  of  some  50  vessels,  but  no  distances.  In 
several  cases  the  different  times  are  also  given  for  stopping  when  light  and  when  load- 
ed ;  the  former  being  about  two-thirds  of  the  latter,  a  much  greater  difference  than 
computation  would  indicate  for  the  Normandie.  On  the  basis  of  Lieut.  Chambers' 
first  experiment,  the  least  distances  in  which  the  Normandie  could  stop  from  16  knots, 
12  knou,  and  8  knots  would  probably  be  about  2,750,  1,850,  and  970  feet,  respectively. 
See  note  n,  infra. 

NoTs  n.  In  the  absence  of  any  tables  showing  the  rate  at  which  steamera  retard 
knot  by  knot  on  reversing,  the  subjoined  tables,  computed  by  approximation,  without 
the  use  of  the  calculus,  and  based  on  Lieut.  Chambers'  first  observation  of  stepping  in 
245",  will  be  generally  intelligible,  and  found  capable  of  many  useful  applications.  A 
few  explanations  are  prefixed.  By  Newton's  first  law,  the  amount  of  retard  under  a 
constant  force  is  proportionate  to  the  time  the  force  acts.  The  time  required  to  retard 
a  given  mass  a  given  amount,  under  different  forces,  is  inversely  proportional  to  the 
acting  forces.  To  obtain  the  times  occupied  in  stopping,  and  the  distances  traversed 
during  each  interval,  knot  by  knot,  it  is  therefore  only  necessary  to  know  the  oompara- 
tive  amount  of  the  retarding  forces  at  work  during  each  of  these  Intervals,  and  the  whole 
time  it  takes  to  stop;  in  this  case,  245".  The  retarding  forces  are  (1)  that  of  the  re- 
versed engine  and  propeller,  which  may  be  assumed  to  be  constant,  or  nearly  so;  (2) 
the  resistance  of  air  and  water,  which  is  variable,  diminishing  mostly  as  the  square  of 
the  ship's  velocitv.  At  high  speeds,  the  ratio  of  the  water  resistance  approaches  the 
cube  of  the  velocity;  but  as  the  square  gives  the  least  distance  traversed,  and  applies 
for  the  most  part,  and  the  object  being  to  find  the  least  possible  theoretical  distance, 
the  rule  of  the  square  is  applied  throughout.  The  cube  rule  applied  between  16  knots 
and  12  would  result  in  a  net  increase  of  less  than  40  feet  At  the  full  speed  of  any 
vessel  the  resistance  of  air  and  water  just  equals  the  effective  propelling  power  of  her 
engine.  If  the  full-speed  propelling  power  of  the  Normandie  (16  knoas)  be  represented 
by  16,  the  resistance  of  air  and  water  at  her  full  speed  will  be  16  als<  .  If,  then,  oi  re- 
versing full  speed,  the  engine  and  propeller  worked  as  effectively  ae  ern  as  ahead,  the 
combined  retarding  forces  would  at  first  be  represented  by  82.  But  either  the  engine 
nor  the  propeller  blades  are  so  constructed  as  to  work  astern  as  eff<  3tively  as  ahead; 
the  loss  in  different  vessels  has  been  estimated  to  be  from  20  per  ce  t.  to  60  per  cent. 
Supposing  the  Normandie's  badking  power  to  be  60  per  cent,  of  her  ropelling  power, 
the  combined  retarding  forces  on  reversing  full  speed  would  then  b  ,  at  first,  9.60-|-i6 
—25.60.  As  will  appear  below,  the  precise  amount  of  the  assumed  loss  of  power  in  buck- 
ing is  not  very  material  when  the  time  Is  fixed.  In  the  first  oomputa  ion,  the  retarding 
force  of  the  engine  and  propeller  is  taken  as  —^9.6,  and  as  constant  t  roughout;  in  the 
second  computation,  (columns  7, 8,  and  9,)  as  equal  to  the  propelli  g  force  —16.    As 
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regards  the  ▼uriablo  reslstanoe  of  air  and  water.  It  to  saiBolentlj  aooorate  to  take  the 
foroe  and  speed  at  the  mean  between  the  aaocessive  knots  for  those  intervals,  where  the 
Intervals  are  so  small.  The  error  Is  less  than  one-fourth  of  1  per  oent.  Thto  restotanoe 
at  a  speed  of  16  knots,  being  represented  by  10,  will^  for  the  interval  between  16  and  15 
knots,  therefore  be  to  16  as  (15K)':  (16)',  or  15.016.  The  second  ooiumn  of  the  table 
ffives  the  proportionate  amount  of  air  and  water  resistance,  computed  in  the  same  wav 
for  the  mean  of  each  Interval  down  to  stopping.  Adding  d.6  for  the  constant  retard- 
tng  force  of  the  Normandie*s  engine,  gives  (column  8)  the  total  amount  of  the  retarding 
forces  for  each  interval.  Let  T  represent  the  time  it  would  take  for  the  engine  alone, 
exerting  a  constant  force  — V».60.  to  retard  the  ship  one  knot,  then  the  time  required  to 
retard  from  16  knots  to  15,  by  the  combined  retarding  forces,  will  be  to  T,  bv  the  inverse 
proportion  of  the  forces,  as  9.6 :  24.616— .890  T.  The  time  required  to  retard  during  all  the 
other  intervals  being  found  in  the  same  way  in  multiples  of  T,  (column  4,)  their  sum, 
1L800  T,  equals  by  observation  245".  T  therefore  — 2l''.680S ;  and  this  value,  applied  to 
ooiumn  4,  gives  (column  5)  the  time  in  seconds  for  retarding  eaoh  knot.  Multiplying  this 
Ume  by  the  mean  speed  per  second  for  each  Interval,  gives  (ooiumn  6)  the  advance  of  the 
ship  during  each  knot's  retard,  aggregating  2,757  feet.  The  computations  in  the  sev- 
ento,  eighth,  and  ninth  columns  are  made  in  the  same  way,  but  on  the  assumption  that 
the  retarding  and  propulsive  forces  of  the  engine  are  the  same;  and  16,  as  the  engine 
constant,  instead  of  9.60,  is  therefore  added  to  ooiumn  2  to  obtain  the  whole  retarding 
force. 
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Fbbt. 

SCOOHDS. 

Feet. 

lS-15 

15.016 

84.616 

T.890 

8.466 

211 

T.616 

10.06 

262J 

lB-14 

13.140 

88.740 

T.422 

0.168 

224 

T.640 

10.70 

262. 

14— U 

11.800 

20.900 

T.4W 

0.016 

226 

T.684 

11.80 

260.7 

U—IS 

0.766 

19.866 

T.406 

10.748 

227 

T.621 

12.11 

266.6 

U-U 

8.266 

17.866 

T.687 

11.660 

286 

T.6ao 

12.85 

240.4 

11—10 

6.801 

16.401 

T.682 

12.621 

284 

T.680 

18.68 

241.6 

lCK-9 

6.641 

16.241 

T.680 

13.666 

218 

T.788 

14.41 

231.6 

S— 8 

4.616 

14.116 

T.680 

14.745 

212 

T.780 

16.20 

218.2 

a-T 

8.616 

18.116 

T.788 

15.868 

801 

T.820 

16.U8 

202.4 

T-S 

8.611 

12.241 

T.  7»4 

17.C0 

186 

T.868 

16.78 

1S8.6 

a— 5 

1.800 

11.490 

T.886 

18.11 

168 

T.8S4 

17.48 

162.1 

5-4 

1.266 

10.866 

T.888 

19.151 

146 

T.9:«7 

18.07 

187.8 

4—8 

.766 

10.866 

T.»a6 

20.077 

118 

T.064 

18.60 

UO. 

8— S 

.881 

0.901 

T.961 

20.832 

88 

T.976 

19.03 

80.8 

>-l 

.141 

9.741 

T.0S6 

21.368 

51 

T.OOl 

10.84 

40. 

V-t 

.016 

0.616 

T.008 

21.648 

18 

T.OOO 

10.47 

16.4 

T  11.800- 

246^ 

8787 

T  12.6676-248" 

2921.4 

a  B..268.1 

T--21."6808 

T«^0.''49457              0.  B.-8I1.0 

By  columns  5  and  6  in  the  above  table  the  Normandle,  in  stopping  from  16  knots  in 
245  ,  would  advance  2,757  feet,  or  about  6  lengths;  from  12  knots  speed  she  would  stop 
in  212^,  advancing  1859  feet,  or  about  4  lengths;  and  from  8  knots  speed,  in  154",  in 
978  feet,  a  Uttle  over  2  lengths.  If  she  could  stop  from  12  knots  speed  in  165",  she 
would  atop  from  16  knots  in  199".  instead  of  245". 

(1)  Columns  6  and  9  show  that,  when  the  time  of  stopping  is  given,  but  little  diifer- 
ence  results  in  the  distance  advanced,  though  a  large  decrease  be  assumed  In  the  back- 
ing efficiency  of  the  engine.  A  greater  proportion  of  the  work  is  thereby  assigned  to 
the  water  resistance.  A  decrease  of  40  per  cent,  in  the  assumed  backing  efficiency, 
the  time  being  fixed,  is  shown  to  make  tne  distance  advanced  only  about  6  per  cent, 
less ;  the  distance  is  less  because  the  less  the  proportion  of  work  done  by  the  engine, 
and  the  greater  that  done  by  the  water  resistance,  the  greater  must  be  the  effect  of 
the  variable  water  resistance  in  diminishing  the  oistance  run  below  what  would  be 
run  (8,810  feet)  if  the  engine  alone  could  stop  the  ship  in  the  same  time. 

(2)  Saving  this  small  percentage  of  variation  through  differences  in  backing  effi- 
ciency, the  above  table  is  applicable  to  all  propellers  that  stop  in  the  same  time  on  re- 
versing full  speed  from  tho  same  maximum  speed  of  16  knots,  without  regard  to  the 
model  or  mass  of  the  ship. 

(8)  The  proportion  of  work  done  by  the  engine  in  retarding  each  knot  is  expressed 
by  tne  decimals  in  column  4.  Multiplying  the  different  times  in  column  5  into  the  con- 
stant engine  force  (here  9.6)  and  into  the  variable  water  resistance;  column  2,  the  sum  of 
the  products  of  each  gives  the  relative  proportions  of  the  work  done  by  each  during  the 
whole  or  anv  part  of  the  interval.  From  16  knots  to  12,  the  engine  does  44  per  cent,  of 
the  work ;  from  12  to  8, 61  per  cent. ;  from  8  to 4, 81  percent. ;  from 4 to  0. 96^  percent. ; 
from  10  to  8,  53  per  cent. ;  from  8  to  0,  88%  per  cent.  If  the  engine's  backing  power 
equaled  three-fourths  its  propelling  power,  its  proportion  of  the  work  done  in  stopping 
from  16  knots  to  8  would  be  57  per  cent. ;  from  8  knots  to  0,  92  per  cent,  llie  power  or 
the  engine  is  therefore  a  very  important  factor  in  determining  the  time  and  distance 
required  to  come  to  a  stop.  But  see,  contra^  White,  Nav.  Arch.  604. 
V.43F.no.2— 11 
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(4)  The  Items  of  total  retarding  force  and  time,  as  given  in  columns  8  and  5,  multi- 
plied together,  produce  a  constant  throughout  This  product,  908.1,  represents  tlM 
constant  of  energy  (C.  E.)  requisite  to  retard  the  Nomandie  1  knot,  on  her  supposed 
backing  efficiency  of  6-10.  If  this  efficiency  equaled  75  per  cent,  of  her  propelling 
power,  and  the  time  required  to  stop  remained  the  same,  the  constant  would  be  348;  u 
it  equaled  100  per  cent.,  it  would  be  811.9.  Dividing  the  constant  of  energy  by  the  total 
retarding  force  for  any  knot,  gives  the  time  required  to  retard  that  knot. 

(5)  The  gain  in  time  and  distance  from  any  increased  backing  efficiencv  of  the  3Dgine 
is  thus  easily  deduced.  If  the  Normandie*s  actual  backing  power  were  increased  from 
9.60  to  12,  each  item  of  total  retarding  force  in  column  '6  would  be  increased  by  2.40, 
and  the  times  and  distances  in  columns  5  and  6  reduced  in  proportion,  making  a 

.  saving  of  87"  in  time,  and  of  870  feet  in  distance  advanced.  If  her  backing  power  wen 
increased  from  9.60  to  16,  so  as  to  equal  her  propelling  power,  as  in  the  case  of  ferry- 
boats, the  stop  would  be  made  in  163",  and  in  1,945  feet,  a  gain  of  82"  in  time,  and  of  807 
feet  in  space.  From  8  knots  speed,  as  in  fog.  the  stop  would  be  made  in  97",  and  in  769 
feet.  The  importance  of  keeping  a  full  head  of  steam  in  reserve  when  going  at  mod- 
erate speed  in  a  fog  is  thus  apparent. 

(6)  Other  things  being  equal,  the  times  and  distances  for  stopping  vary  directly  as 
the  77inj?8,  and  inversely  as  the  combined  forces  of  engine  and  water  resistance.  The 
greater  the  water  resistance  at  the  same  speed,  in  the  case  of  different  vessels,  owing 
to  differences  of  model,  or  of  the  same  vessel  when  more  deeply  loaded,  the  greater 
must  be  the  enarine  force  necessary  to  attain  that  speed ;  and  hence  the  greater  the 
combined  retarding  forces  on  reversing.  If  the  water  resistance  Increased  precisely 
as  the  mass,  or  weight,  or  draft  of  the  ship,  these  opposite  eftecta  would  neutralise 
each  other,  and  the  stop  from  the  same  speed  would  bo  made  in  the  same  time  and  dla- 
tance.  But  the  rate  of  increase  of  the  wate^  resistance,  depending  chiefly  on  the 
amount  of  the  submerged  surface  of  the  ship,  (White,  Naval  Arch.  460,)  does  not  usual- 
ly much  exceed  one-half  that  of  the  draft;  and  an  increase  of  cargo  therefore  increases 
the  stopping  distance. 

In  stopping  from  the  same  speed,  however,  the  proportional  values  given  in  columns 
2,  S,  and  4  are  independent  of  mass  or  any  particular  engine  power,  or  water  resist- 
ance; and  hence  the  distances  advanced,  (column  6,)  by  different  vessels  in  stopping 
from  the  same  speed,  are  in  proportion  to  the  observed  times  they  occupy  in  stopping. 

The  following  table  shows  computations  for  (1)  the  Willamette,  (lengtn  8& 
feet;  gross  tonnage,  2,.561,)  stopping  from  10  knots  in  120";  (2)  the  Pennsylvania,  (848 
feet;  tons,  8,104,)  stopping  from  12  knots  in  140";  and  (3)  the  Wyoming,  (366  feet;  tons, 
B,28S,)  stopping  from  14  knots  in  16a",— as  stated  In  the  appendix  to  Lieut.  Fletcher's 
paper,  ut  8upra;  also  for  the  Normandie,  (4,)  and  for  an  18-knot  steamer,  (5) : 


Max. 

Spbbd. 


Stops 

IN. 


Ehoisb    Enoikb.      Stops.     Pb.Gt. 
Const.  PbbCbnt.  Fbbt.     opAdt. 


as. 


(1)  10.  kn.  120'' 

(2)  12.  "  140" 
(8)  14.  ••  160^ 
(4)  18.  ••  »48" 
(6)  18.    "  270" 


ft. 

8.76 
8. 

•.80 
12. 


7S 
88 

80 
69 


874  48.  79.8 

1215  42.8  108.8 

lJi88  42.  128.9 

2767  41.8  20R.1 

8420  41.8  S66.8 


Stops  from  half 
op  full  bpbbd  hi. 

78."     800  ft.—H.S  perc 
86."6    418  ••— 14.8 
W."      r.55  •'-14.7 
164"     976  "—14.9        •• 
170"    l:a7  "  -14UJ        •• 


(7)  From  the  lost  table  the  distance  advanced  by  any  other  steamer  in  stopping  from 
either  of  the  full  speeds  above  given,  or  from  half  that  speed  on  reversing  full  speed, 
when  her  time  of  stopping  is  known,  may  be  approximately  ascertained;  the  distances 
being  in  the  proportion  of  the  respective  times  of  stopping.  The  distance  traversed 
for  any  particular  knot  or  knots  mav  be  ascertained  by  first  obtaining  the  Hme  required 
to  retard  that  knot  by  dividing  the  tabular  Constant  of  Energy  (C.  E.)  for  similar 
speed  by  the  whole  retarding  forces  at  that  knot,  as  per  above  tables,  and  then  in- 
creasing or  diminishing  the  time  so  obtained  in  the  proportion  of  the  whole  observed 
times  of  the  two  vessels'  stopping.    From  this  the  distance  is  readily  obtained. 

(8)  From  the  above  tables  it  will  be  seen,  as  previously  deduced,  through  the  shorter 
method  of  the  calculus,  by  Lieut  Fletcher,  to  wnom  I  am  indebted  for  various  facta  and 
suggestions  in  the  above  calculations,  that  the  whole  advance  which  may  be  expected 
to  be  made  by  screw  propellers  In  stopping  from  full  speed  is  frfm  41  per  cent,  to  48 
per  cent,  of  the  full  speed  advance  for  the  same  time ;  and  that  i  e  stopping  distance 
irom  half  of  full  speed,  on  reversing  at  full  speed,  is  about  14.7  o  that  advance.  The 
tables  show  that  the  rule  should  be  general,  subject  only  to  the  si  tail  variation  above 
noted,  (sub.  1,)  and' that  the  rule  would  apply  on  reversing  from  f  ly  given  speed  with 
the  same  power  used  in  going  ahead.  These  conclusions  nearly  looord  wiUi  tha  few 
resulU  best  reported. 
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The  Addie  B.* 

The  J.  J.  Drisooll. 

Abrams  v.  The  J.  J«  Drisooll. 

(Diatrict  Ctmrt,  E.  D,  New  York.    July  16, 1890.) 

SlLTAOE— NbOLIOENOB. 

A  vacbt  was  lying  at  anchor,  when  a  gale  arose,  and  the  yacht  became  in  danger 
of  going  ashore.  To  render  her  a  salvage  service,  a  tug  took  hold  of  the  yacht  to 
tow  her  off  shore.  The  anchor  of  the  yacht  remained  down,  which  fact  was  known 
to  the  master  of  the  tug,  but  no  effort  was  made  to  have  the  line  taken  in,  the  anchor 
being  allowed  to  drag,  until'  it  caught  in  the  anchor  of  libelant's  yacht,  which  was 
thereby  torn  from  her  moorings,  and  subsequently  went  ashore.  Held^  that  it  was 
the  fault  of  the  tug. 

In  Admiralty. 

Suit  for  damages  caused  by  stranding. 
A.  Van  De  Water ^  for  libelant. 
HyJand  &  ZabrisUej  for  claimant. 

Benedict,  J.  This  action  was  commenced  by  Henry  B.  Abrams,  then 
the  owner  of  a  small  vessel  called  the  "Addie  B.,"  to  recover  of  the 
steam-tug  J.  J.  Driscoll  for  damages  done  to  the  Addie  B.  by  stranding, 
under  the  circumstances  hereafter  stated.  Abrams  having  died  subse- 
quent to  the  commencement  of  this  action,  it  is  now  prosecuted  by  his 
daughter  as  executrix. 

In  September,  1889,  at  10  a.  m.,  the  Addie  B.  was  lying  off  White- 
stone,  made  fast  to  a  mooring-stone,  when  a  dangerous  wind  blew  up 
from  the  north-east.  Her  owner,  to  make  her  secure,  put  out  two  more 
lines  to  anchors,  and  then  left  her,  thus  safely  moored  in  a  proper  place. 
The  yacht  Amaranth  lay  near  the  Addie  B.,  and,  being  in  danger  of 
being  driven  on  shore,  the  tug  J.  J.  Driscoll,  for  the  purpose  of  render- 
ing a  salvage  service  to  the  Amaranth,  went  to  her  assistance,  took  hold 
of  her  by  a  line  from  her  bow,  and  commenced  to  tow  her  off  the  shore. 
At  the  time  the  Driscoll  began  to  tow  the  Amaranth  the  Amaranth  had 
an  anchor  down,  and  this  the  captain  of  the  Driscoll  knew,  as  he  him- 
self says.  This  anchor  was  being  allowed  to  drag  when  the  Amaranth 
passed  the  Addie  B.  in  tow  of  the  Driscoll.  The  dragging  anchor  of  the 
Amaranth  caught  the  anchor  of  the  Addie  B.,  and  in  this  way  the  Addie 
B.  was  torn  from  her  mooring,  and  she  was  towed  by  the  tug  for  some 
distance  by  her  anchor  lines,  when,  the  anchor  lines  parting,  the  Addie 
B.,  being  thus  freed  from  the  Driscoll,  brought  up  on  her  line,  that  was 
still  fast  to  the  mooring-stone.  The  storm  was  heavy,  and,  the  moor- 
ing-stone proving  insufficient  to  hold  the  Addie  B.,  she  was  driven 
ashore,  sustaining  the  injuries  for  which  this  action  is  brought. 

The  first  point  made  in  defense  of  the  tug  is  that  it  was  no  negligence 
of  hers  that  the  Amaranth's  anchor  was  down,  and  so  caught  the  Addie 

^Reported  by  Edward  0.  Benedict,  Esq.,  of  the  New  York  bar. 
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B.,  but  negligence  of  the  Amaranth;  and  that  the  action  should  have 
been  brought  against  the  Amaranth  instead  of  against  the  tug.  The 
case  of  The  Jack  Jewett,  23  Fed.  Rep.  927,  is  cited  as  authority  for  this 
position.  But  the  present  case  differs  from  7!^  Jack  Jewett  in  that  the 
J.  J.  Driscoll  was  engaged  in  performing  a  salvage  service  to  the  Ama- 
ranth. She  had  no  contract  with  the  Amaranth,  but  took  charge  ^f  her 
in  the  capacity  of  salvor,  for  the  sake  of  the  salvage  reward  to  which  she 
would  be  entitled.  She  is  accordingly  responsible  for  any  damage  done 
by  the  Amaranth  while  so  in  her  charge.  It  was  in  her  power  to  get 
up  the  Amaranth's  anchor.  She  knew  it  was  down,  and,  having  under- 
taken to  tow  her  with  the  anchor  down,  is  responsible  for  the  damage 
that  ensued. 

The  next  position  taken  is  that  there  was  no  fault  in  the  navigation 
of  the  J.  J.  Driscoll,  because  she  was  ignorant  of  the  position  of  the 
anchors  of  the  Addie  B.,  and,  under  the  circumstances,  was  unable  to 
pass  further  from  the  Addie  B.  than  she  did.  The  evidence  shows  that  the 
anchors  of  the  Addie  B.  were  not  out  any  unusual  distance.  The  posi- 
tion of  the  Addie  B.  was  notice  to  the  tug  that  she  had  anchors  out.  It 
was  her  duty  to  avoid  the  anchors  of  the  Addie  B.  Upon  the  evidence 
she  could  have  taken  the  Amaranth  further  away  from  the  Addie  B., 
and  so  have  avoided  all  danger  of  fouling. 

The  third  and  principal  defense  is  that  the  Addie  B.  remained  where 
she  brought  up  after  being  dropped  by  the  Driscoll  for  a  space  of  three 
hours,  during  which  time  the  Driscoll,  according  to  some  witnesses,  on 
three,  and,  according  to  others,  on  four,  occasions  offered  to  her  owner, 
Abrams,  then  on  board  of  her,  to  take  her  to  a  place  of  safety,  which 
offers  were  declined.  The  making  of  these  offers  is  denied  by  the  libel- 
ant. Abrams  is  dead,  and  three  or  four  witnesses  are  called  at  the 
trial  to  prove  this  defense.  These  witnesses  swear  positively  to  the  mak- 
ing of  these  offers,  but  in  my  opinion  their  testimony,  positive  as  it  is, 
must  be  held  to  be  overthrown  by  the  testimony  of  the  witness  Webster, 
called  by  the  libelant.  This  witness,  who  has  no  interest  whatever  in 
the  controversy,  was  asked  by  Abrams,  of  the  Addie  B.,  after  she  had 
been  dragged  from  her  mooring  by  the  Driscoll,  to  take  him  out  to  her, 
and  he  did  so.'  He  was  then  requested  to  take  a  line  from  the  Addie 
B.  to  another  vessel  near  by,  and  he  left  the  Addie  B.  for  this  purpose 
in  his  boat,  but  the  vessel  refused  to  take  the  line,  and  then  Webster  was 
blown  off  by  the  storm,  and  unable  to  regain  the  Addie  B.  Thus  Abrams 
was  left  on  the  Addie  B.  alone,  without  a  boat,  in  a  dangerous  storm. 
He  was  an  old  man,  in  poor  health,  and  of  feeble  voice.  That,  under 
such  circumstances,  the  old  man  should  have  refused  any  offers  of  the 
tug  to  put  him  in  safety  seems  to  me  to  be  highly  improbable.  The 
facts  proved  show  conclusively  that  he  knew  his  vessel  was  in  danger  of 
dragging  ashore,  and  no  reason  can  be  assigned  why  he  should  refuse  to 
accept  from  the  Driscoll  an  offer  to  repair  the  injury  that  had  been  done 
him  by  tearing  his  vessel  from  her  moorings.  In  the  next  place  it  is 
difficult  to  believe  that  this  feeble  old  man  could  have  made  himself 
heard  on  board  the  tug  in  such  a  storm  as  the  witnesses  say  he  did  when 
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be  refused  their  offers.  Furthermore,  the  offers  of  assistance  are  said  to 
have  been  made  to  the  old  man  at  intervals  of  about  an  hour  and  a  half, 
and  to  have  continued  up  to  about  3  o'clock  in  the  afternoon,  when  she 
went  ashore.  But  Webster's  evidence  shows  phiinly  that  the  Addie  B.  did 
not  hold  on  for  any  considerable  time  after  she  was  dropped  from  the 
tug,  but  went  ashore  in  a  short  time.  This  witness  watched  her  after 
he  had  been  driven  away  from  her,  and  says  that  be  saw  no  approach  to' 
her  by  the  DriscoU,  as  the  witnesses  from  the  DriscoU  describe,  and  his 
evidence  proves  to  my  satisfaction  that  the  Addie  B.  went  ashore  a  con- 
siderable time  before  3  o'clock.  The  witness  saw  the  Addie  B.  go  ashore, 
and  himself  rendered  assistance  to  the  old  man  at  the  time  she  came 
ashore,  and  before  he  went  to  his  dinner.  After  that  he  went  to  his  dinner, 
and  at  about  1  o'clock.  The  testimony  of  this  witness  is  therefore  en- 
tirely inconsistent  with  the  testimony  from  the  tug  that  on  three  or  four 
occasions,  extending  up  to  3  o'clock,  they  offered  assistance  to  the  old 
man.  In  this  state  of  the  evidence  I  am  not  convinced  that  proffers  were 
made  to  Abrams  to  remove  him  to  a  place  of  safety.  Furthermore,  such 
offers,  if  made,  in  order  to  constitute  a  defense  must  appear  to  have  been 
ofifers  to  take  the  Addie  B.  from  the  place  of  danger  where  she  was  left 
by  the  tug  free  of  charge.  There  is  no  evidence  to  show  that  offers  of 
that  character  were  made.  The  offers,  described  by  the  witnesses  for 
the  tug,  were  simply  to  tow  the  Addie  B.  to  a  place  of  safety,  presuma- 
bly for  salvage  compensation,  as  in  the  cases  of  the  other  vessels  which 
the  tug  did  take  out  that  morning.  An  offer  by  the  tug  to  become  a 
salvor  to  the  Addie  B.  after  she  had  been  placed  in  a  position  of  danger 
hy  the  tug  constitutes  no  defense  to  this  action.  But,  as  has  been  al- 
ready said,  the  evidence  has  failed  to  satisfy  me  that  any  ofters  of  any 
kind  were  made  to  the  Addie  B.  by  the  tug. 

Let  a  decree  be  entered  in  favor  of  the  libelant,  with  an  order  of  ref- 
erence. 
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Thb  Jebsey  City.* 

Cornell  Steam-Boat  Co.  v.  The  Jersey  City, 

(DiHHct  Court,  JB.  D.  New  Ytyrk.    July  21, 1890.) 

Ck>LLi8iON— Subrogation.' 

Libelants,  a  towing  line,  held  a  contract  to  tow  all  the  boats  of  the  Delaware  & 
Hudson  Canal  Company.  While  towing  one  of  their  boats^  it  was  run  into  and 
sunk  by  a  ferry-boat.  The  canal  company  claimed  that  the  libelant  was  liable  to 
them  for  the  damage.  Libelants  deniod  this,  notwithstanding  which  the  canal 
company  deducted  the  amount  of  the  damages  from  their  next  payment  to  libelants. 
Libelants  refused  to  recognize  their  right  to  make  this  deduction,  but  the  money 
was  withheld  until  the  statute  of  limitations  was  about  to  run  in  favor  of  the  col- 
liding ferry-boat,  when  the  libelants  assented  to  the  dedaction,  and  brought  this 
action  in  their  own  name  against  the  ferry-boat.  On  exception  to  the  libel  on  the 
ground  that  it  showed  no  cause  of  action  in  favor  of  the  libelants,  held  that^  under 
the  circumstances,  libelants  were  subrogated  to  the  rights  of  the  canal  company, 
and  the  exception  should  be  overruled. 

In  Admiralty.     On  exception  to  libel. 

Robert  D.  Benedict,  for  libelants. 

Robinson^  Bright^  Biddle  dc  Ward,  for  claimants. 

Benedict,  J.  This  action  is  brought  by  the  owners  of  the  tug-boat 
Genl.  Sheridan,  to  recover  of  the  ferry-boat  Jersey  City  the  damages 
done  to  the  coal-boat  No.  3,059,  and  her  cargo  of  coal,  while  being 
towed  by  the  Genl.  Sheridan,  in  a  collision  between  that  boat  and  the 
ferry-boat  Jersey  City.  The  libel  avers  that  the  collision  was  caused  by 
the  sole  negligence  of  the  ferry-boat;  that  the  libelants  have  paid  to  the 
Delaware  &  Hudson  Canal  Company,  the  owners  of  the  coal-boat  No. 
3,059,  the  damages  so  caused;  and  that  by  reason  thereof  they  have 
been  subrogated  to  the  rights  of  the  Delaware  &  Hudson  Canal  Company 
to  recover  said  damages  of  the  ferry-boat.  Wherefore  they  pray  to  re- 
cover of  the  said  ferry-boat  the  sum  they  have  so  paid  the  Delaware  & 
Hudson  Canal  Company.  To  this  libel  the  exception  is  taken  that  it 
sets  forth  no  cause  of  action,  because  the  libelants'  payment  of  the  Del- 
aware &  Hudson  Canal  Company's  claim,  as  owners  of  boat  No.  3,059, 
and  cargo,  for  damages  sustained  while  in  charge  of  the  libelants'  tug, 
Genl.  Sheridan,  confers  no  right  of  subrogation  upon  the  libelants. 

It  appears  by  the  evidence  that  the  libelants  had  a  contract  with  the 
Delaware  &  Hudson  Canal  Company  to  tow  all  their  boats  at  certain 
prices,  for  which  they  were  to  be  paid  on  the  10th  day  of  each  month. 
This  towing  they  agreed  to  do  in  a  skillful,  judicious,  careful,  and  ef- 
fective manner,  and  they  also  agreed  to  pay  all  damages  and  losses  that 
the  Delaware  &  Hudson  Canal  Company  might  sustain  by  reason  of  the 
omission  of  the  libelants  so  to  do  such  towing.  Upon  the  happening 
of  the  collision  in  question,  the  Delaware  &  Hudson  Canal  Company 
set  up  the  claim  that  the  libelants  were  liable  to  them  for  the  damages 
done  the  coal-boat.     This  the  libelants  denied,  notwithstanding  which 
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the  Delaware  &  Hudson  Canal  Company  deducted  the  amount  of  the 
damages  from  the  next  payment  due  the  Cornell  Steam-Boat  Company 
under  the  towing  contract.  The  Cornell  Steam-Boat  Company  refused  to 
recognize  the  right  to  make  this  deduction,  but  the  Delaware  &  Hudson 
Canal  Company  held  back  this  amount  from  the  towing  bills  until  the 
statute  of  limitation  was  about  to  run  in  favor  of  the  ferry-boat.  ^Then 
the  Cornell  Steam-Boat  Company  assented  to  the  deduction,  and  at  once 
brought  this  action. 

In  determining  the  question  raised  by  the  exception  it  must  be  con- 
ceeded  that  payjnent  by  a  mere  stranger  confers  no  right  of  subrogation. 
As  declared  in  the  authorities,  the  rule  is  not,  however,  limited  to  pay- 
ments by  a  surety,  but  will  apply  "in  every  instance,  (exciept  in  the  case 
of  a  mere  stranger,)  when  one  man  has  paid  a  debt  for  which  another 
is  primarily  liable."  Bisp.  Eq.  §  337.  The  question,  therefore,  is 
whether  the  position  of  the  libelants  is  that  of  a  "mere  stranger,"  within 
the  meaning  of  the  rule.  In  Acer  v.  HotchkisSj  97  N.  Y.  395,  it  is  said 
that  the  right  of  subrogation  may  be  claimed  by  one  who  pays  the  debt 
of  another  under  some  compulsion;  and  it  seems  to  me  that  the  libel- 
ants may  fairly  enough  be  said  to  have  paid  the  debt  due  the  Delaware 
&  Hudson  Canal  Company  by  the  ferry-boat  under  compulsion.  That 
corporation  owed  them  money  exceeding  the  amount  of  this  claim  for 
damages,  which  it  refused  to  pay  except  subject  to  a  deduction  of  the 
amount  of  this  debt.  The  libelants  were  thus  compelled  to  either  ac- 
quiesce in  the  deduction  made  by  the  Delaware  &  Hudson  Canal  Com- 
pany from  th.e  monthly  bill,  and  claim  to  be  subrogated  to  the  right 
against  the  ferry-boat,  or  to  bring  a  suit  against  the  Delaware  &  Hudson 
Canal  Company  under  the  towing  contract,  and  so  put  that  company  to 
a  second  suit  against  the  defendants.  By  acquiescing,  under  these  cir- 
cumstances, in  the  deduction  made  from  their  bills,  and  bringing  this 
suit,  they  enabled  the  controversy  to  be  settled  by  one  suit  instead  of 
two,  and  equity  should  therefore  uphold  them  in  so  doing.  Further- 
more, if  a  different  course  had  been  pursued,  and  the  Delaware  &  Hud- 
son Canal  Company  had  been  driven  to  sue  the  ferry-boat,  it  would 
have  been  within  the  power  of  the  ferry-boat  to  bring  the  libelants  into 
that  suit,  they  having  had  charge  of  the  navigation  of  the  coal-boat  at 
the  time  she  was  injured.  This  liability  to  be  made  a  party  to  the  con- 
troversy is  in  my  opinion  sufficient  to  prevent  the  libelants'  payment 
from  being  held  to  be  the  payment  of  a  mere  stranger.  Moreover, 
while  the  ferry-boat,  if  compelled  to  answer  to  the  libelants,  will  be 
held  to  precisely  the  same  extent,  and  in  precisely  the  same  manner, 
as  if  tlie  action  were  by  the  Delaware  &  Hudson  Canal  Company;  if 
not  condpelled  to  answer  to  the  libelants,  they  will  escape  all  liability, 
and  in  this  way  be  enabled  to  cast  upon  the  libelants  a  loss  for  which 
the  ferry-boat  alone  may  be  found  responsible.  Evidently  the  position 
taken  by  the  ferry-boat  is  devoid  of  equity. 

Under  such  circumstances,  it  will  serve  the  purposes  of  justice  to  con^- 
pel  them  to  answer  to  the  libelants,  and  in  my  opinion  no  rule  of  law 
will  be  violated  thereby.     "The  doctrine  of  subrogation,"  says  the  New 
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York  court  of  appeals,  (^Acerw.  HotchJcm,  97  N.  Y.  395, 402,)  "is  a  device 
to  promote  justice.  We  shall  never  handle  it  unwisely  if  that  purpose 
controls  the  effort,  and  the  resultant  equity  is  kept  in  view."  It  seems 
to  me  that  the  equity  resulting  from  a  recognition  of  the  right  of  subro- 
gation in  this  case,  and  the  inequity  resulting  from  its  rejection,  show 
that  I  shall  not  handle  the  doctrine  unwisely  if  I  apply  it  in  favor  of 
the  libelants.  The  exception  is  overruled,  and  the  case  will  proceed  to 
a  hearing  on  the  merits. 


The  Seminole.* 

Lynch  v.  The  Seminole. 

(District  Court,  E.  D.  New  York.    March  16, 1890.) 

AovTRALTT— Libel  tob  Possbssion. 

The  yacht  S.,  belongiDg  to  one  Blunt,  and  then  lying  at  Brunswick,  Ga.,  was 
purchased  by  Leonard  for  $1,000,  of  which  $150  was  in  cash,  and  $850  in  notes.  A 
bill  of  sale  was  delivered  to'  Leonard,  which  contained  no  copy  of  the  certificate 
of  enrollment,  and  also  an  order  on  the  person  in  charge  of  the  boat  to  deliver 
her  to  Leonard  or  order.  Leonard,  the  same  day,  sold  the  yacht  to  Lynch,  this 
libelant,  for  $700,  of  which  $110  was  paid  on  the  spot.  Instead  of  a  bill  of  sale, 
the  order  for  delivery  of  the  yacht  was  given  to  libelant,  which  he  turned  over  to 
a  person  whom  he  employed  to  bring  the  yacht  to  New  York,  LeoDard  after- 
wards obtained  this  order  from  the  employe  without  the  knowledge  of  libelant, 
and  delivered  it  to  one  Farnham,  who  started  with  the  yacht  for  New  York. 
Libelant  thereafter  demanded  of  Leonard  the  bill  of  sale,  which  was  refused. 
After  the  vessel  arrived  in  New  York,  Leonard  delivered  a  bill  of  sale  to  Water- 
house,  his  brother-in-law,  for  an  expressed  consideration  of  certain  moneys  claimed 
to  have  been  advanced  on  her.  On  libel  for  possession,  the  various  parties  above 
nan^ed  appearing  in  the  action,  it  was  held  that  the  title  to  the  boat  was  in  Lynch, 
and  possession  of  her  would  be  awarded  to  him  on  his  payment  into  court  of  the 
balance  of  the  purchase  money,  $590,  less  his  taxed  costs,  which  sum  should  be 
paid  over  to  Water  house. 

In  Admiralty.     Libel  for  possession. 

On  July  6,  1889,  William  Leonard  purchased  the  yacht  Seminole, 
then  lying  at  Brunswick,  Ga.,  from  Edmund  Blunt,  for  $1,000.  He 
paid  Blunt  $150  in  cash,  and  gave  his  notes,  indorsed,  for  the  balance, 
$850.  He  received  from  Blunt  a  bill  of  sale  of  the  yacht,  which  con- 
tained no  copy  of  the  certificate  of , enrollment.  He  also  received  a  writ- 
ten order  on  the  person  in  charge  of  her  to  deliver  her  *^to  bearer,  Will- 
iam Leonard,  or  order."  Leonard,  later  on  the  same  day,  sold  the  yacht 
to  the  libelant,  George  M.  Lynch,  for  $700.  Lynch  paid  $110  in  cash, 
and  agreed  to  pay  the  balance  on  receipt  of  the  bill  of  sale;  Leonard 
stating  that  he  had  not  yet  received  a  bill  of  sale  from  Blunt.  Leon- 
ard, however,  gave  the  order  for  the  delivery  of  the  yacht  to  Lynch,  and 
the  latter  delivered  it  to  a  person  employed  by  him  to  bring  the  yacht 
from  Brunswick  to  New  York.  Leonard,  subsequently,  on  the  same 
day«  obtained  the  order  from  this  person,  without  the  knowledge  or  con- 

>  Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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sent  of  Lynch,  and  delivered  it  to  one  Farnham,  who  started  on  the  same 
evening  for  Brunswick.  On  learning  these  facts,  Lynch  made  a  formal 
tender  of  the  balance  of  the  purchase  money  to  Leonard,  and  demanded 
a  bill  of  sale,  which  was  refused.  Farnham  arrived  at  New  York  with 
the  yacht  on  September  21,  1889.  On  September  23,  1889,  Leonard 
made  and  delivered  a  bill  of  sale  of  the  yacht  to  William  S.  Waterhouse, 
his  brother-in-law,  for  an  expressed  consideration  of  $1,200,  which  Wa- 
terhouse claimed  to  have  advanced  on  her.  This  bill  of  sale  contained 
a  copy  of  an  old  certificate  of  enrollment  in  the  name  of  one  Douglas. 
No  new  enrollment  was  had  by  either  Leonard,  Lynch,  or  Waterhouse, 
and  neither  of  the  bills  of  sale  was  recorded.  On  January  17, 1890,  the 
libelant,  on  learning  the  whereabouts  of  the  yacht,  filed  this  possessory 
Ubel.  A  claim  and  answer  were  filed  by  Waterhouse,  claiming  title  by 
bill  of  sale  from  Leonard.  Leonard  answered,  denying  the  sale  to  Lynch, 
and  alleging  the  sale  to  Waterhouse.  Blunt  intervened  by  petition, 
claiming  the  right  to  rescind  the  sale  to  Leonard,  and  that  no  title  had 
passed  from  him  to  Leonard.  He  alleged  that,  at  the  time  of  his  sale 
to  I^eonard,  the  latter  represented  himself  and  his  indorser  as  responsi- 
ble men  and  owners  of  certain  specified  real  estate  of  great  value;  and 
that  he  only  discovered  the  falsity  of  these  statements  after  judgments 
had  been  obtained  against  Leonard  on  the  promissory  notes,  and  exe- 
cutions against  his  property  had  been  returned  unsatisfied. 

Albert  A.  Wray,  {Joseph  F.  Masher,  of  counsel,)  for  libelant,  cited  The 
FannU^  8  Ben.  429;  Bank  v.  Smith,  7  WaD.  646;  Z)'  Wolf  v.  Harris,  4  Ma- 
son,  615;  The  Lodemia,  Crabbe,  271;  The  Active,  Olcoii,  286;  TheAmdie, 
6  Wall.  18;  Bank  v.  Jmes,  4  N.  Y.  497;  (My  Bankr.  Rome,  W.  &  0.  R. 
Co.,  44  N.  Y.  186;  Merdtani^  Bank  v.  Unim  R.  &  T.  Co.,  69  N.  Y.  373. 

H.  E.  Talmadge,  {Charles  E.  Le  Barbier,  of  counsel,)  for  Waterhouse 
and  Leonard. 

Alexander  Cameron^  for  Edmund  Blunt. 

Benedict,  J.  Let  a  decree  be  entered  in  this  case  directing  the  sharpie 
Seipinole  to  be  delivered  by  the  marshal  into  the  possession  of  the  libel- 
ant, George  M.  Lynch,  upon  the  payment  by  the  libelant,  Lynch,  into 
the  registry  of  the  court  of  the  sum  of  $590,  less  the  amount  of  the  taxed 
costs  oif  the  libelant  Lynch  in  this  action;  and  further  directing  that 
the  sum  so  paid  into  the  registry,  after  deducting  said  costs,  be  paid  over 
to  the  claimant,  Waterhouse,  or  his  proctor;  and  further  directing  that 
the  claim  of  Edmund  Blunt  to  the  possession  of  the  said  sharpie  be 
dismissed,  without  costs. 
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The  a.  M.  Ball.^ 

Frost  et  al,  v.  The  A.  M.  Ball. 

{District  Court,  E.  D.  New  York.    July  24^  1890.) 

L  Too  'and  Tow—Casting  Off  Tow-Linb  Witrout  Notice. 

It  is  a  breach  of  the  duty  owed  by  a  tug  to  her  tow  to  cast  off  the  tow-liue  with- 
out giving  reasonable  notice  of  her  intention  so  to  do,  and  reasonable  time  for  the 
tow  to  take  measures  to  insure  her  own  safety. 

2.  Same— Neolioenck. 

Where  the  master  of  a  tug  engaged  to  tow  a  schooner,  and  did  tow  her  for  a  short 
period,  and  then,  finding  that  there  had  been  a  mistake  in  the  bargain  with  the 
schooner,  cast  off  the  tow-line,  whereupon  the  schooner,  in  spite  of  all  her  efforts, 
was  carried  by  the  wind  and  tide  against  the  docks,  it  was  held  that  the  tug  was 
liable  for  the  schooner's  damage. 

In  Admiralty.  Action  for  damage  to  a  tow  in  being  cast  adrift  by 
her  tug. 

Robert  D,  Benedict^  for  libelants. 
Alexander  &  Ashj^  for  claimants. 

Benedict,  J.  This  is  an  action  to  recover  damages  of  the  tug  A.  M. 
Ball  for  setting  the  schooner  Ellen  Eliza  adrift  in  the  East  river.  The 
schooner  was  sailing  up  the  East  river  to  Collie  Point,  heavily  loaded 
with  brick.  When  somewhere  below  the  bridge,  she  was  hailed  by  the 
tug  A.  M.  Ball  to  know  if  she  wanted  a  tow.  The  captain  of  the  schooner 
told  the  master  of  the  tug  that  the  schooner  was  bound  to  College  Point, 
and  offered  to  give  him  four  dollars  to  tow  her  to  that  place.  The  mas- 
ter of  the  tug  accepted  the  offer,  and  taking  the  schooner's  line,  began 
to  tow  the  schooner.  It  appears  that  the  master  of  the  tug,  through 
carelessness,  had  supposed  that  the  master  of  the  schooner  had  said  she 
was  bound  to  Hunter's  Point;  and,  on  his  deck-hand  calling  his  atten- 
tion to  his  mistake,  he  at  once  inquired  of  the  master  of  the  schooner 
whether  he  was  bound  to  Hunter's  Point  or  College  Point,  and  on  being 
informed  that  she  was  bound  to  College  Point,  told  the  master  of  the 
schooner  that  he  could  not  tow  him  to  College  Point  for  four  dollars. 
Shortly  afterwards  the  schooner's  line  was  cast  off  from  the  tug,  and  the 
tug  went  off  in  pursuit  of  other  business.  At  the  time  when  the  schooner's 
line  was  cast  off  by  the  tug,  she  was  above  the  bridge,  and  about  off  Jack- 
son street.  Her  sails  were  down,  and  a  strong  breeze  was  blowing  off  the 
New  York  shore.  The  schooner  at  once  endeavored  to  get  up  her  sails; 
but,  while  getting  up  the  sails,  she  was  carried  by  the  wind  and  tide 
across  the  river;  and  thus,  before  she  could  gather  way,  she  brought 
up  on  the  Brooklyn  side,  whereby  she  was  considerably  damaged. 

The  evidence  satisfies  me  that  the  master  of  the  tug  did  not  take  hold 
of  the  schooner  with  the  intention  to  tow  her  to  College  Point,  but  under 
the  mistaken  idea  that  the  schooner  was  bound  to  Hunter's  Point.  This 
mistake  was  the  fault  of  the  master  of  the  tug;  for  no  mistake  was  made 
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by  the  captain  of  the  schooner,  and  the  tug's  deck-hand  understood  Col- 
lege Point  to  be  given  as  the  schooner's  destination.  But,  although  it 
is  evident  that  the  master  of  the  tug  never  agreed  to  tow  the  schooner  to 
College  Point,  the  fact  remains  that  he  took  the  schooner  in  charge,  and 
towed  her  a  considerable  distance  to  a  place  where,  in  the  then  wind, 
she  could  not  safely  be  cast  off  with  her  sails  down.  There  is  testimony 
from  the  tug  that,  when  the  tug  cast  the  schooner's  line  off,  her  sails  were 
up;  but  the  clear  weight  of  the  evidence  is  that  they  were  down,  and  the 
attempt  of  the  tug  to  show  the  contrary  only  renders  it  more  plain  that 
it  was  a  violation  of  a  duty  owing  by  the  tug  to  the  schooner,  under  the 
circumstances,  to  give  notice  of  her  intention  to  cast  off  the  line,  and  to 
give  reasonable  time  for  getting  up  sail,  before  casting  the  schooner  adrift. 
This  she  did  not  do,  and  this  failure  of  duty  renders  her  liable  for  the 
consequences  of  her  act. 

It  has  been  contended  in  behalf  of  the  tug  that  the  immediate  cause  of 
the  damage  to  the  schooner  was  the  fault  of  the  schooner  in  omitting  to 
cast  anchor.  But  I  do  not  think  the  tug  can  be  absolved  in  that  way. 
If  to  cast  anchor  would  have  been  a  proper  maneuver  on  the  part  of  the 
schooner  when  she  was  set  adrift,  it  was  also  a  proper  course  to  endeaver 
to  get  up  sail.  As  it  appears  to  me,  it  was  entirely  reasonable  for  the 
schooner  to  attempt  to  get  out  of  the  predicament  in  which  she  had  been 
placed  by  the  tug  by  means  of  her  sails,  instead  of  coming  to  anchor  in 
the  middle  of  the  river;  but,  at  the  m«st,  it  was  an  error  of  judgment 
which  cannot  be  charged  to  the  schooner  as  a  fault  conducing  to  the  sub- 
sequent accident.  The  sole  fault  was  that  of  the  tug  in  neglecting  the 
duty  owing  to  the  schooner  at  the  time  when  the  master  of  the  tug  dis- 
covered that  he  had  blundered  in  supposing  that  the  schooner  was  bound 
to  Hunter's  Point.  The  libelant  must  have  a  decree,  with  an  order  of 
reference. 
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Ths  King  Kalakau.^ 

New  Yore  Lighterage  &  Tbansp.  Go.  v.  The  PENNSYLVAinA  B.  Co. 

(Diatrlct  Court,  E.  D.  New  York,    July  24, 1890.) 

Too  AND  Tow— Faulty  Loadisto— Nboliobkcb  of  Tug— Remoth  Gattsh. 

Atu^  took  Id  tow  libelant's  barge,  which  was  loaded  with  a  deck-load  of  ratts, 
and  with  burlaps  below.  The  tug  left  the  barge  at  a  stake-boat,  where,  during  the 
night,  she  rolled  so  heavily  as  to  lose  her  deck-load  overboard,  and  received  dam- 
age herself.  For  the  loss  she  sued  the  tug.  Held,  that  the  immediate  cause  of  the 
loss  was  the  top-heavy  condition  of  the  barge,  and  the  act  of  the  tog  in  leaving  the 
barge  at  the  stake-boat  was  but  a  remote  cause  of  the  damage,  ana  did  not  render 
the  tug  liable. 

In  Admiralty.     Action  for  alleged  breach  of  towing  contract* 

Carpenter  &  Mosher^  for  the  libelants. 

Robinwmy  Bright^  Biddle  &  Wardy  for  the  claimanta. 

Benedict,  J.  On  or  about  April  1,  1887,  the  Pennsylvania  Railroad 
Company  contracted  with  the  libelant  to  tow  the  barge  King  Kalakao, 
loaded  with  old  rails  and  burlaps,  from  Brooklyn  to  a  dock  at  South 
Amboy,  N.  J.  That  bai^e,  in  tow  of  the  tug  Amboy,  started  from 
Brooklyn,  and  about  3  o'clock  p.  m.  of  the  same  day  reached  South 
Amboy.  On  arriving  at  Soutb  Amboy  the  barge  was  placed  at  the 
stake-boat  there.  The  wind  was  high  at  the  time,  and  a  snow-storm 
prevailing.  About  12  o'clock  that  night  the  respondent's  tug  went  to 
the  barge,  still  lying  at  the  stake-boat,  for  the  purpose  of  taking  the 
barge  into  the  dock,  but  all  on  board  the  barge  were  asleep;  and,  get- 
ting no  response  to  various  hails,  the  tug  departed  without  the  barge. 
At  about  1  o'clock  the  barge  rolled  heavily  enough  to  dump  her  deck- 
load  of  rails  overboard,  the  boat  herself  receiving  some  damage  thereby. 
These  losses  the  libelant  seeks  to  recover  of  the  Pennsylvania  Railroad 
Company.  The  argument  in  behalf  of  the  libelant  is  that  it  was  a 
breach  of  the  towing  contract  to  leave  the  barge  at  the  stake-boat,  and 
that  this  breach  of  the  contract  was  the  immediate  cause  of  the  subse- 
quent loss  of  the  iron.  Relerence  is  made  to  the  following  cases:  TTie 
W.  E.  Cheney,  6  Ben.  178;  Cokdey  v.  The  Snap^  24  Fed.  Rep.  504; 
Phillips  v.  The  Sarah,  38  Fed.  Rep.  252;  The  Bordentaumy  40  Fed.  Rep. 
682. 

Passing  the  question  whether  it  was  a  breach  of  the  contract  to  leave 
the  barge  at  the  stake-boat,  and  passing,  also,  the  question  whether  the 
barge  was  not  at  her  own  risk  while  lying  at  the  stake-b<  at  subsequent 
to  the  time  when  the  respondent's  tug  went  to  her,  to  t  >w  her  to  the 
dock,  and  failed  because  unable  to  rouse  from  sleep  thos  in  charge  of 
the  barge,  I  am  of  the  opinion  that  the  immediate  cause  <  f  the  loss  was 


the  top-heavy  condition  of  the  barge,  loaded  as  she  was 


deck,  and  burlaps  below.     It  is  evident  that  the  accidept  was  wholly 
'Reported  hj  Edward  Q.  Benedict,  Esq.,  oX  the  New  York  bar. 


Digitized  b 


with  rails  on 


Google 


THE  BOLIVIA.  173 

unexpected  by  any  one.  No  one  doubted  the  ability  of  the  barge  to 
lie  in  aafet}^  at  the  stake-boat,  and  it  is  plain  that  she  woald  have  en- 
countered no  loss  if  loaded  in  a  different  manner.  It  was,  Ihereiure, 
without  contemplation  of  either  party  that  Reaving  the  barge  at  the 
stake-boat  would  put  her  in  danger  of  losing  her  deck  load.  The  act 
of  the  respondents  in  leaving  the  barge  at  the  stake-boat — a  remote 
cause,  perhaps — ^was  not  the  immediate  cause  of  the  loss  that  ensued, 
and  did  not  render  the  respondent  liable  for  the  loss.  For  this  conclu- 
sion the  decision  of  the  supreme  court  of  the  United  States  in  RaUroad 
Co.  V.  Reev€8j  10  Wall.  176,  is  authority.  The  libel  must  be  dismissed, 
with  oosta. 


The  Bolivia,* 
Adaks  et  cd.  V.  The  Bolivia. 

SiPiLA  17.  Same. 

{District  C<mrt,  E.  D.  New  Torh,    Aprtl  26, 1800.) 

CoLLTBTOV— Steam  and  Baii/— Foo-Horn. 

.When  collision  occurred  In  a  dense  fog  between  a  steamer  and  a  schooner,  and 
the  proof  showed  that  the  steamer  was  navigating  cautiously  ^  that  the  schooner  was 
seen  as  soon  as  it  was  possible  that  she  could  be  seen,  when  it  was  too  late  to  avoid 
collision,  and  her  signals  were  not  heard  before  she  was  seen;  and.  that  the 
schooner  was  using  an  ordinary  fog-horn,  not  the  mechanical  horn  provided  for  by 
8tatute,^t  was  held,  that  the  schooner's  failure  to  comply  with  the  statute  was  the 
cause  of  the  collision,  and  her  libel  against  the  steamer  was  therefore  dismissed. 

In  Admiralty.     Actions  to  recover  damages  caused  by  collision. 
Owen,  Gray  &  Slurges,  for  the  libelants,  Adams  and  Sipila. 
Wing,  Shoudy  &  Putnam^  for  the  Bolivia. 

Benedict,  J.  These  actions  are  to  recover  damages  caused  by  the  sink- 
ing of  the  schooner  Eva  I.  Smith  by  the  steamship  Bolivia.  The  accident 
occurred  on  the  open  sea  in  a  dense  fog.  The  proof  shows  that  all  pos- 
sible precaution  was  taken  on  board  the  steamer  to  hear  ady  fog  signal 
that  might  be  blown  from  another  vessel.  No  fog  signal  was  heard  from 
this  schooner  until  she  was  seen,  then  close  at  hand,  on  a  course  cross- 
ing the  steamer's  bow,  sailing  free.  The  steamer  at  once  ported  to  go 
under  the  schooner's  stern,  and  reversed  her  engines;  but  the  vessels  came 
violently  in  contact,  and  the  schooner  shortly  sunk.  The  witnesses  from 
the  schooner  say  that  they  heard  the  fog-whistle  of  the  steamer,  and  blew 
their  own  fog-horn;  that  the  steamer  was  known  to  be  approaching,  but 
could  not  be  seen  until  right  upon  them.  The  fog-horn  blown  by  the 
schooner  was  an  ordinary  tin  horn.  No  mechanical  horn,  as  required 
by  the  statute,  was  used  by  the  schooner;  nor  did  she  have  any  such 
horn  on  board.     On  the  part  of  the  schooner  the  contention  is,  firsts  that 

>  Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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the  failure  of  the  steamer  to  hear  the  schooner's  horn  was  want  of  a  suf- 
ficient lookout.  But  the  proofs  from  the  steamer  have  convinced  me 
that  the  steamer  was  not  in  fault  in  the  matter  of  lookout.  The  next 
contention  is  that  the  stefimer  was  going  at  an  unlawful  rate  of  speed. 
I  do  not  see  how  it  can  be  held  that  this  collision  was  caused  by  the 
speed  of  the  steamer.  The  fog  was  dense.  The  proof  is  clear  that  the 
schooner  was  seen  as  soon  as  it  was  possible  to  see  her,  and  was  not 
heard  before  she  was  seen.  When  she  was  seen  the  distance  then  inter- 
vening between  the  two  vessels  was  so  short  that  it  would  have  been 
impossible  for  the  steamer  to  avoid  the  schooner  even  had  the  speed  of 
the  steamer  been  much  less  than  it  was.  But  going  as  the  steamer 
was,  and  able  to  do  what  she  did  when  the  schooner  was  suen,  renders 
it  quite  clear  that,  if  the  presence  of  the  schooner  had  been  known  some- 
what sooner  than  it  was,  the  steamer  would  have  avoided  the  schooner. 
For  some  reason  the  schooner  could  not,  by  the  horn  she  blew,  make 
her  presence  known  until  she  was  seen  by  the  steamer.  Had  she  been 
able  to  make  her  presence  known  somewhat  sooner,  there  would  have 
been  no  collision.  The  presumption  is  that  a  mechanical  horn  would 
have  accomplished  what  the  t\n  horn  used  failed  to  do.  The  schooner  did 
not  use  a  mechanical  horn  to  make  herself  heard,  but  a  horn  blown  by 
the  mouth.  In  so  doing  she  violated  the  law,  and  this  failure  to  com- 
ply with  the  law  must  be  held  to  be  a  fault  conducing  to  the  collision 
that  ensued.  The  Penrm/lvania^  19  Wall.  135, 136.  That  this  omission 
was  the  sole  cause  of  the  collision  seems  to  me  proved  by  the  testimony. 
The  libels  must  be  dismissed,  and  with  costs. 


The  New  Brunswick.* 

Pasbano  v.  The  New  Brunswick. 

{District  Court,  E.  D,  New  York,    July  24, 1890.) 

Admibai^tt— Dahaob  bt  Stbambb'8  SwBLLa— Eytobvcb. 

Suit  was  brought  against  a  steam-boat  to  recover  damages  alleged  to  have  been 
caused  to  a  canal-boat,  while  loading  at  a  dock,  by  the  swell  of  the  steamer.  It 
appeared  that  while  the  canal-boat  was  loading  she  sprung  a  leak  and  sank,  and  that 
the  leak  was  discovered  about  the  time  the  steamer  passed.  The  captain  of  the 
canal-boat  and  his  wife  testified  that  they  felt  a  jar  on  the  boat  which  the  captain 
attributed  to  the  swell  of  the  steamer.  The  men  engaged  in  loading  the  canal-^boat 
did  not  notice  any  swell.  Held,  that  it  was  not  proved  that  the  diimage  sued  for 
was  caused  by  the  swell  of  the  steamer,  and  the  libel  should  be  d  imlssed. 


In  Admiralty. 

Suit  to  recover  damages  alleged  to  have  been  caused 
by  the  swells  of  the  steam-boat  New  Brunswick. 
OarpenUr  A  Mosher^  for  libelants. 

1  Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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Hyland  &  Zabrishie^  for  claimants. 

Benedict,  J.  IJ'his  action  is  brought  to  recover  for  damages  done  to 
the  canal-boat  Herbert  I.  Davis,  while  loading  iron  pipes  at  the  pipe 
dock  at  Elizabethport,  by  a  swell  in  the  water,  alleged  to  have  been 
caused  by  the  steam-boat  New  Brunswick  in  passing.  It  is  proved  that 
the  canal-boat  Herbert  I.  Davis,  while  taking  in  heavy  iron  pipes  at  the 
pipe  dock,  suddenly  sprung  a  leak,  and  sank  before  her  master  was  able 
to  get  her  to  the  dry  dock.  It  is  also  true  that  this  leak  was  discovered 
about  the  time  the  steam-boat  New  Brunswick  passed  the  pipe  dock  on 
her  way  to  New  York.  But  it  is  not  proved  that  it  was  a  swell  from 
the  New  Brunswick  that  caused  the  leak.  The  captain  of  the  boat  and 
his  wife  testify  to  ajar  felt  on  the  boat,  which  the  captain  at  the  time 
attributed  to  the  swell  of  the  New  Brunswick,  and  he  infers  that  this 
jar  arose  from  a  swell,  and  that « this  swell  caused  the  boat  to  spring  a 
leak.  Several  other  witnesses  engaged  at  the  time  in  handling  the  pipes 
noticed  no  swell,  and  it  is  hardly  conceivable  that  a  swell  sufficient  to 
drive  this  new  boat  against  the  dock  with  such  force  as  to  start  oQ  the 
boat's  bottom  could  have  escaped  the  attention  of  all  but  the  captain 
and  bis  wife.  Furthermore,  the  captain  testifies  that  when  he  felt  the 
jar  he  was  on  his  knees,  talking  to  the  men  in  the  hold  about  putting 
in  two  more  pipes  to  give  the  boat  a  proper  trim,  while  the  evidence 
from  the  men  makes  it  plain  that  the  leak  was  discovered  by  them  be- 
fore the  captain  came  to  the  hatch,  and  that  he  was  there  because  of  a 
call  from  them  that  the  boat  was  leaking.  This  shows  that  the  swell 
that  is  claimed  to  have  been  made  by  the  New  Brunswick,  and  to  have 
been  the  cause  of  the  leak,  came  after  the  leak  had  been  discovered,  and 
the  captain  called  to  attend  to  it.  Moreover,  the  testimony  from  the 
steam-boat  as  to  the  depth  of  water  there,  the  width  of  the  channel,  and 
the  usual  course  of  the  bo^jit,  is  sufficient  to  repel  any  inference  that  she 
caused  an  alleged  swell,  in  the  absence  of  any  direct  proof  of  the  fact. 

The  opinion  formed  at  the  trial  has  been  confirmed  by  reading  all  the 
evidence  at  the  time  of  rendering  this  decision,  and  I  am  dear  that  the 
libel  must  be  dismissed  upon  the  ground  that  it  ia  not  proved  that  the 
damage  sued  for  was  caused  by  the  steamer's  swell. 
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The  Jarlen.* 

Tebo  v.  The  Jarlen. 

{Dtstrict  Court,  E,  D.  New  York.    July  21, 189a) 

Adviraltt— Salvaob. 

The  bark  J.  had  passed  through  a  storm,  had  lost  some  of  her  spars,  and  vras 
leaking.  When  oil  Barnegat,  uuder  sail,  and  undoubtedly  able  to  sail  to  New 
York  without  assistance,  she  was  taken  in  tow  by  a  tug  and  brought  to  New 
York  over  a  smooth  %ea,  the  service  occupying  from  9>^  a.  m.  to  6  p.  m.,  and  involv- 
ing no  risk  or  extra  labor  to  the  tug.  The  bark  and  her  cargo  was  worth  f30,500; 
the  tug,  $25,000.    Held,  that  $400  was  sufficient  salvage. 

In  Admiralty.     Action  for  salvage. 
Goodrich,  Deady  &  Goodrich,  for  libelant. 
Butler,  StiUinan  &  Hubbard^  for  clainmnte. 

Benedict,  J.  This  is  an  action  to  recover  for  salvage  service  alleged 
to  have  been  rendered  by  the  tug  B.  S.  Haviland  to  the  bark  Jarlen  on 
the  14th  of  September,  1889.  The  service  consisted  in  towing  the  bark 
from  Barnegat  to  New  York  in  a  smooth  sea;  the  time  occupying  from 
9  J  A.  M.  to  6  p..  M.,  and  involving  no  risk  or  extra  labor  on  the  part  of 
the  tug.  The  value  of  the  bark  and  her  cargo  was  $20,500;  the  value 
of  the  tug,  $25,000.  The  libelants  desire  a  decree  for  25  per  cent,  of 
the  value  of  the  bark  and  cargo.  The  claimants  claim  that  the  value 
of  the  service  rendered  did  not  exceed  $100,  but  have  tendered  $400, 
and  paid  the  sum  into  court.  This  difference  between  the  respect- 
ive parties  arises  out  of  the  difference  in  thjeir  estimate  of  the  dan- 
ger in  which  the  bark  was  when  taken  hold  of  by  the  tug.  The  evi- 
dence has  satisfied  me  that  the  danger  to  which  the  bark  was  exposed 
was  very  slight.  She  had  been  in  peril  during  a  hurricane,  had  been 
leaking,  and  had  lost  her  foretop-mast,  foretop-gallant-mast  and  jib- 
boom;  but  she  had  passed  through  her  peril.  When  taken  hold  of  by 
the  tug,  she  was  sailing  along  under  maintop-gallant-sail,  main-upper- 
top-sail,  main-lower- top-sail,  mainsail,  maintop-mast-stay-sail,  foresail, 
and  jib.  She  was  not  leaking  to  any  considerable  extent,  and  was  un- 
doubtedly able  to  sail  to  New  York  without  assistance.  The  contention 
of  the  libelant  that  she  had  signals  of  distress  flying,  that  the  wind  was 
blowing  strong,  and  a  dense  fog  prevailing,  is  not  borne  out  by  the  evi- 
d'ence.  Her  cargo  of  lumber  had  shifted,  and  she  had  a  list,  but  not 
so  great  as  to  prevent  her  working  without  difficulty.  The  omission  to 
call  the  American  pilot,  who  was  taken  on  board  alter  the  tug  had  hold 
of  the  bark,  is  commented  on  by  the  libelants.  But  the  omission,  in 
a  case  like  this,  tells  as  much  against  the  libelant,  upon  whom  is  the 
burden  of  proof,  as  it  does  against  the  claimant.  In  my  opinion  the 
$400  tendered  by  the  claimants  was  sufficient.  The  libelants  may  have 
a  decree  for  $400,  with  costs  up  to  the  time  of  the  tender. 

1  Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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* 

Evans  et  ol.  v.  Dillingham  d  oL 
«  {OiirofUi^  Court,  N.  P.  Texas.    June  8, 1890.) 

1.  Rbmotal  or  Gausbs— FbderaIi  Qubstion—Rbcbiybbs. 

A  suit  against  a  raoeiver  appointed  by  a  federal  court,  brought  in  a  state  court 
without  leave  of  the  federal  court,  is  removable,  since  it  involves  a  federal  question. 
9.  Same— Application— TiMB. 

Where  an  amended  petition  is  filed,  which  makes  a  substantially  different  suit 
from  that  stated  in  the  original  petition,  the  time  for  removini;  the  cause  is  to  be 
calculated  with  reference  to  the  amended  petition. 

In  Equit}'.     On  motion  to  remand. 

R.  S,  Neblett^  W.  J,  McKie,  and  W,  S.  Simkins,  for  complainants. 

i.  0,  Alexander  and  F.  C.  DtUard^  for  defendants. 

McCoRMicK,  J.  On  the  13th  day  of  September,  1889,  several  citi- 
zens of  Corsicana  brought  this  suit  for  injunction,  a  preliminary  injunc- 
tion having  been  granted  by  one  of  the  state  district  judges,  to  restrain 
Charles  DiUingham,  receiver  of  the  Houston  &  Texas  Central  Railway, 
from  removing  the  division  head-quarters  of  said  road,  and  the  machine- 
shops  and  other  plant  connected  therewith,  from  Corsicana  to  Ennis. 
The  suit  was  brought  without  obtaining  leave  of  the  court  which  ap- 
pointed said  receiver.  The  suit  in  which  said  Charles  Dillingham  was 
appointed  receiver  was  pending  on  and  before  the  3d  of  March,  1887. 
A  defective  citation  was  served  on  the  defendant  in  time,  if  the  citation 
had  been  legal,  to  compel  him  to  plead  at  the  October,  1889,  term  of  the 
state  district  court  for  Navarro  county;  that  is,  on  or  before  the  18th 
day  of  October,  1889.  On  the  14th  day  of  October,  1889,  the  defend- 
ant crossed  certain  interrogatories  to  a  witness  propounded  by  plaintiffs, 
and  filed  certain  cross-interrogatories  in  the  state  court.  At  said  term 
of  said  court,  and  on  the  18th  day  of  October,  1889,  the  defendant,  ap- 
pearing only  for  the  purpose  of  moving  to  quash  the  citation,  filed  his 
motion  to  quash  said  citation.  This  motion,  though  never  acted  on, 
(for  reasons  hereafter  shown,)  was  manifestly  well  taken;  and  it  is  ad- 
mitted by  plaintiffs'  counsel  that  the  citation  was  defective,  and  did  not 
require  defendant  to  answer.  The  defendant  also,  on  the  14th  day  of 
November,  1889,  filed  in  the  state  court  a  suggestion  that  the  presiding 
judge  of  said  court  was  disqualified  by  pecuniary  interest  in  said  suit 
to  hear  and  try  his  motion  to  quash  the  citation,  or  any  other  question 
in  said  cause,  and  on  the  same  day,  (November  14th,)  filed  a  written 
agreement  signed  by  the  attorneys  of  the  plaintiffs  and  the  defendant  to 
the  effect  that  the  presiding  judge  was  a  citizen  and  resident  of  Corsi- 
cana, and  owned  real  estate  and  personal  property  in  said  town  of  the 
value  of  at  least  $6,000.  On  the  16th  day  of  November  the  court  en- 
tered a  minute  to  the  efiect  that  the  judge,  believing  himself  disqualified 
on  the  ground  of  interest,  refused  to  pass  on  the  motion  to  quash  cita- 
tion. On  the  16th  day  of  March,  1890,  defendant  Charles  Dillingham 
filed  hia  motion  in  the  state  court  to  dissolve  the  preliminary  injunction, 
and  at  the  same  time  filed  his  answer,  beginning  with  this  protest: 
v.43F.no.8— 12 
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''And  DOW  comes  Charles  Dillingham,  receiver,  and  protests  that  this  court 
has  no  jurisdiction  to  determine  this  suit,  or  to  enjoin  him  from  the  perform- 
ance of  the  functions  and  duties  as  receiver  of  the  property  of  the  Houston 
Sc  Texas  Central  Railway,  and  the  management  thereof,  under  the  direc- 
tion of  the  United  2States  court  for  5th  circuit  and  the  eastern  district  of 
Texas,  from  which  he  received  his  appointment." 

On  the  2d  day  of  April,  1890,  the  original  persons  plaintiff,  joined  by 
three  other  persons  as  plaintiffs,  filed  in  the  state  court  what  they  call 
their  "Second  Amended  Petition"  in  lieu  of  their  original  petition,  filed 
13th  September,  1889,  and  their  amended  petition  filed  January  13, 
1890.  Notice  of  filing  said  amendment  was  served  on  the  counsel  for 
defendant  on  the  3d  day  of  April,  1890.  On  the  7th  day  of  April ,  1890, 
the  first  day  of  the  second  term  of  the  state  court  after  the  institution  of 
the  suit,  the  defendants  filed  their  petition  and  bond  for  the  removal  of 
the  suit  to  this  court  on  several  grounds,  only  one  of  which  it  is  neces- 
sary to  notice,  and  which  is  thus  stated  in  the  petition  for  removal,  to- 
wit: 

"Petitioners  further  show  that  this  suit  in  controversy  arose  under  the  con- 
stitution and  laws  of  the  United  States,  because  they  say  its  correct  decision 
depends  upon  the  construction  of  the  constitution  and  laws  of  the  United 
States;  and  the  rights  of  said  defendant  Dillingham  as  receiver  may  be  de- 
feated or  sustained  by  tlie  construction  thereof,  for  petitioners  show  that 
plaintiffs  have  never  obtained  leave  of  said  United  States  circuit  court  to 
hring  this  suit,  nor  has  said  receiver  yielded  to  the  jurisdiction  of  said  state 
court;  and  whether  said  suit  can  be  maintained  and  said  receiver  be  enjoined 
by  said  state  courts  from  the  management  of  said  railway  property  under  tiie 
orders  of  said  United  States  court,  including  its  order  of  March  10,  1890,  a 
certitied  copy  of  which  is  a  part  of  the  record,  and  attached  to  a  special  answer  of 
said  Dillingiiam  on  motion  to  dissolve  an  injunction,  sued  out  by  a  part  of 
these  plaintiffs  in  above  numbered  and  styled  cause,  depends  upon  the  proper 
construction  of  an  act  of  congress,  (chapter  866)  entitled  •  An  act  to  correct  tlie 
enrollment  of  act  approved  March  third,  eighteen  hundred  and  eighty  seven, 
entitled  "An  act  to  amend  sections  1,  2,  8,  and  10  of  an  act  to  determine  the 
jurisdiction  of  the  circuit  courts  of  the  United  States,  and  to  regulate  the  re- 
moval of  causes  from  state  courts,  and  for  other  purposes,  approved  March 
third,  eighteen  hundred  and  seventy  five,"  approved  August  13,  1888,' — for 
petitioners  say  that  said  section  3  of  said  act,  under  wliich  it  is  sought  to 
maintain  this  suit,  is  in  contlict  with  paragraph  1  of  section  2  of  article  3  of 
the  constitution  of  the  United  States;  that  said  act  and  said  sections  thereof 
did  not  authorize  the  bringing  of  this  suit  in  said  state  court,  because  said  cir- 
cuit court  had  original  jurisdiction  thereof,  and  because,  as  shown  by  the  said 
decrees,  the  suit  in  which  said  receiver  was  appointed  was  brought  and  pend- 
ing before  the  passage  of  said  act,  and  because  it  is  not  the  character  of  action 
authorized  by  said  act  to  be  brought  in  a  state  court  without  leave,  and  be- 
cause it  does  not  confer  the  power  on  a  state  court  to  direct  oi  enjoin  the  ac- 
tions of  a  receiver  of  the  United  Stales  court,  or  its  process  di]  ected  to  him; 


and  upon  these  grounds  said  receiver  claims  exemption  from  t 
of  said  court,  and  exemption  from  the  claims  to  enjoin  him  as  t< 
the  receiver  and  officer  of  said  United  States  circuit  court." 


The  application  for  removal  was  resisted  in  the  state  cou  t,  but  on  the 


hearing  thereof  in  that  court  an  order  for  the  removal  was 


the  transcript  was  duly  filed  in  this  court.     The  plainti  fs  now  move 
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to  remand  on  the  ground — Mrst^  because  the  petition  and  bond  for  re- 
moval were  not  presented  in  time;  aecondy  because  the  petition  for  removal 
does  not  show  a  state  of  facts  involving  any  federal  question,  or  calling 
for  the  construction  of  any  act  of  congress  or  of  the  constitution  of  the 
United  States  in  the  determination  of  the  subject-matter  of  this  suit. 

In  a  case  where  one  Owen  Sullivan  had  after  the  3d  day  of  March, 
1887,  sued  John  C.  Brown,  receiver  of  the  Texas  &  Pacific  Railway  Com- 
pan}',  and  recovered  judgment  in  the  state  court,  affirmed  on  appeal  to 
the  state  supreme  court,  (10  S.  W.  Rep.  288,)  and  presented  his  petition 
of  intervention  in  the  suit  of  Missouri  Pac.  Ry.  Ck>.  v.  Texas  Pae.  Ry, 
Co.  ,(41  Fed.  Rep.  311,) in  which  said  John  C.  Brown  had  been  appointed 
receiver  by  the  United  States  circuit  court  for  the  eastern  district  of  Lou- 
isiana, which  suit  was  pending  on  and  before  the  3d  day  of  March,  1887, 
the  court,  the  circuit  judge  of  this  circuit  presiding  and  delivering  the 
opinion,  held  "that  the  necessity  of  obtaining  leave  to  prosecute  a  suit 
against  a  receiver  appointed  by  another  court  is  jurisdictional,"  citing 
Barton  v.  Barbour ^  104  U.  S.  126.    The  circuit  judge's  opinion  proceeds: 

"This  court  has  exclusive  original  jurisdiction  over  its  receiver  as  to  actions 
based  on  negligence  in  the  operation  of  the  trust  property  wtien  the  act  of 
1887  was  passed.  If  the  third  section  of  tliat  act  went  into  immediate  opera- 
tion quoad  this  cause,  then  it  seems  clear  that  such  act  affects  the  jurisdiction 
over  a  suit  then  pending,  and  this  the  repealing  clause  prohibits.  It  also 
seems  clear  that  whatever  jurisdiction  the  district  court  of  Harrison  county 
acquired  by  said  act  was  so  much  jurisdiction  talcen  away  from  this  court. 
It  would  seem  to  foUow  that,  as  to  the  receiver  of  the  Texas  &  Pacific  Rail- 
way, the  act  of  1887  did  not  take  effect,  and  that  therefore  the  district  court 
of  Hari-ison  county,  Texas,  was  without  jurisdiction  to  entertain  a  suit  against 
such  receiver."    Page  314. 

It  is  urged  by  defendant's  counsel  with  certainly  some  apparent  force 
that  it  is  immaterial  what  is  the  sound  construction  of  the  act  of  1887 
aRecting  this  case;  that  the  fact  that  it  must  be  construed  in  order  to 
determine  the  plaintiffs'  right  to  sue  presents  such  a  federal  question  as 
authorizes  the  removal.  Whether  this  view  be  sound  or  not,  it  seems 
to  me  that  in  the,  as  yet,  unsettled  state  of  judicial  opinion  as  to  the 
correct  construction  of  the  provisions  of  the  act  of  1887  on  this  subject, 
the  petition  for  removal  does  present  a  federal  question,  which  the  de- 
fendant is  entitled  to  have  passed  on  by  the  United  States  court,  if  he 
has  not  lost  his  right  to  remove  by  hia  delay  in  presenting  his  applica- 
tion therefor. 

Was  the  application  to  remove  made  in  time?  The  statutory  rule 
governing  the  practice  in  the  state  courts  re<^uires  the  defendant  who  is 
duly  served  with  legal  citation  to  answer  the  petition  on  or  before  the 
fifth  day  of  the  return-term.  Rev.  St.  Tex.  art.  1263.  Where  the  cita- 
tion is  defective,  and  the  defendant  moves  to  quash  the  citation,  the 
practice  requires  him  to  answer  on  or  before  the  fifth  day  of  the  succeed- 
ing term.  Id.  art.  1243.  Motions  to  dissolve  injunctions  can  be  heard 
in  vacation  only  "after  answer  filed."  Id.  art.  2891 .  The  defendant  had 
the  right  to  file  his  petition  for  removal  in  the  state  court'* at  the  time  or 
any  time  before"  he  was  requiretl  by  the  laws  of  the  state  to  answer  the 
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petition  of  the  plaintiff.  Act  Aug.  18,  1888,  §  1,  (26  U.  S.  St.  435.) 
The  provision  is  not,  at  the  time  or  before  he  does  answer,  or  at  the  time 
or  before  he  crosses  interrogatories,  or  at  the  time  he  enters  his  appear- 
ance in  the  state  court.  There  is  no  question  as  to  submitting  to  the 
jurisdiction  of  the  state  court  involved  in  this  limitation.  It  is  purely  a 
limitation  of  time  definitely  and  clearly  fixed  by  the  rules  of  practice 
prescribed  by  statute  or  rules  of  court  in  the  state  tribunals.  It  seems 
clear  to  me  that  in  this  case  the  defendant  was  not  required  to  answer 
the.  petition  of  the  plaintifl*  before  the  fifth  day  of  the  April  term,  1890, 
of  the  state  court,  before  which  day  this  application  was  made. 

But  the  defendant  also  urges  that  plaintifis'  original  and  first  amended 
petition  presented  no  cause  of  action  against  the  defendant,  and  that,  the 
second  amended  petition  now  constituting  the  petition  of  plaintiffs,  he 
certainly  could  not  be  required  to  answer  before  the  first  day  of  the  first 
term  of  the  court  after  it  was  pleaded,  on  which  day  his  application  for 
removal  was  made.  It  appears  from  an  inspection  of  the  pleadings  that 
the  original  and  first  amended  petition  do  not  show  any  privity  of  the 
plainiifls  in  the  contract  on  which  this  suit  is  based.  In  a  very  similar 
case  the  supreme  court  of  this  state  in  announcing  its  decision  use  this 
language:  "The  suit  for  relief,  it  seems  to  us,  will  have  to  be  prosecuted 
either  in  behalf  of  the  city  as  a  corporation,  or  by  such  of  its  citizens  as 
participated  in  the  transactions,  and  have  in  them  a  pecuniary  interest." 
RaUwayQo.  v.  Harm,  73  Tex.  382,  11  S.  W.  Rep.  405.  There  is  no 
question  in  my  mind  that,  where  an  amended  petition  makes  a  substan- 
tially different  suit  from  the  original  petition,  the  limitation  as  to  the 
time  within  which  the  petition  for  removal  can  be  presented  should 
relate  to  the  new  pleading  of  the  plaintiff.  As  an  illustration  of  the  pro- 
priety and  necessity  of  so  holding,  take  the  case  where  a  party  sues  in 
the  state  courts,  alleging  the  cause  of  controversy  to  be  of  less  value,  or 
not  of  greater  value,  than  $2,000,  and  after  the  return-term,  and  after 
the  defendant  has  answered,  the  plaintiff  files  an  amended  petition,  set- 
ting up  the  same  cause  of  action,  but  claiming  damages  in  a  sum  exceed- 
ing $2,000,  can  it  be  doubted  that,  if  the  state  of  the  parties  or  the  cause 
of  action  be  such  as  to  have  given  the  right  to  remove  had  the  amount 
in  controversy  been  sufficient  to  give  this  court  jurisdiction,  the  defend- 
ant would  not  be  denied  his  right  to  remove  because  the  time  within 
which  he  was  required  to  answer  the  original  petition  had  passed.  I  am 
of  opinion  that  the  defendant's  application  for  removal  was  made  in  time, 
and  the  motion  to  remand  will  be  refused. 
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Ford  et  al.  v.  Delta  &  Pine  Land  Co. 

iCircuU  Court,  S.  D,  MiaaisalppL    August  18, 1890.) 

» 
t.  Taxation— Exemption— Construction. 

An  exemption  from  taxation  of  the  capital  stock  and  **all  the  property  and  ef- 
fects" of  a  railroad  company  will  not  be  extended  by  implication  to  outlying  and 
detached  lands  which  the  corporation  had  no  power  to  acquire  when  the  exemption 
was  granted,  but  which  were  acquired  under  a  power  granted  by  the  subsequent 
charter. 
8.  Same— Contract. 

Act.  Miss.  Feb.  18, 1867,  (liquidating  levee  law,)  levying  a  tax  on  the  lands  in  the 
levee  district  for  the  payment  of  the  levee  bonds,  and  providing  that,  in  case  of  de- 
fault, the  land  shoula  be  sold,  constituted  a  contract  between  the  state  and  the 
bondholders  that  the  taxes  collected,  and  the  lands  purchased  bv  the  levee  commis- 
sioners for  default  in  the  tax,  should  be  held  for  the  payment  of  the  bonds. 
8.  Tax-1*itlb8— Curative  Statute. 

Though  the  act  provided  that  all  the  land  on  which  the  tax  was  not  paid  before  a 
certain  day  in  each  year  should  on  that  day  be  sold  for  said  taxes,  such  lands  might 
thereafter  be  sold  for  such  taxes,  and  the  irregularity  cured  by  act  of  the  legis- 
lature. 

4.  Pbogbss— Return  Cured  bt  JuDaMEirr. 

A  return  of  process,  defective  on  its  faoe,  In  that  It  does  not  show  the  relation  of 
the  person  served  to  the  defendant  corporation,  is  cured  bv  a  recital  in  the  Judg- 
ment that  the  defendant  had  been  duly  and  legally  served  with  process. 

5.  Corporations— Dissolution. 

Code  Miss.  18S0,  $  108S,  provides  that  the  franchise  of  a  railroad  corporation  may 
be  sold  to  satisfy  a  judgment,  the  purchaser  to  have  the  rights  and  duties  given 
and  imposed  bv  the  charter.  Section  1089  allows  six  months  for  redemption.  Sec- 
tion 1041  provides  that  all  corporations,  after  their  charters  have  expired  or  been 
annulled,  shall  nevertheless  be  continued  bodies  corporate  for  three  years  there- 
after for  the  purpose  of  suing  and  being  sued  and  closing  up  their  business.  Held 
that,  where  a  railroad  comnany  franchise  was  sold  with  the  rest  of  the  property  on 
a  decree  of  foreclosure,  and  the  purchasers  organized  a  new  oorporation  under  an 
act  of  the  legislature,  the  old  ooi'poration  ceased  to  exist  at  the  end  of  three  years 
thereafter. 
•8.  Lien  of  Judoment— Continuance. 

Code  Miss.  1880,  S  2674,  provides  that  all  actions  on  a  judgment  or  decree  ren- 
dered in  the  state  must  be  brought  within  seven  years  thereafter.  It  further  provides 
that  no  execution  shall  issue  on  such  iudgment  or  decree  after  seven  years  from 
the  date  of  the  last  preceding  execution,  but  it  makes  no  provision  for  the  con- 
tinuance of  the  lien  of  the  first  judgment.  Held,  the  rendition  of  a  judgment  on 
a  judgment  did  not  continue  the  lien  of  the  first  judgments 

In  Equity. 

Code  Miss.  1880,  §  1038,  provides  that  the  franchise  of  a  railroad  cor- 
poration may  be  sold  to  satisfy  a  judgment.  Section  1039  allows  six 
months  for  redemption.  Section  1041  provides  that  all  corporations, 
after  their  charters  have  expired  or  been  annulled,  shall  nevertheless  be 
continued  bodies  corporate  for  three  years  thereafter  for  the  purpose  of 
suing  and  being  sued  and  closing  up  their  business. 

Whitfidd  &  SuUivan  and  Ed.  MayeSf  for  complainant. 

Frank  Johnson  and  Jame8  R.  Yerger,  for  defendants. 

Hill,  J.  This  cause  is  submitted  upon  bill,  answers,  exhibits,  and 
proofs,  and  argument  of  the  counsel.  The  pleadings  and  proofs  are  ex- 
ceedingly voluminous,  but,  after  having  been  carefully  examined  and 
•considered,  they  show  the  following  facts: 

On  the  23d  day  of  November,  1859,  an  act  was  passed  by  the  l^s- 
Jature  of  this  state  '^to  incorporate  the  Memphis,  HoUy  Springs  &  Mobile 
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Railroad  Company,"  by  the  first  section  of  which  the  corporation  pro- 
posed to  be  chartered  was  authorized  to  purchase,  <  receive,  hold,  and 
enjoy  real  and  personal  estate,  and  the  same  to  retain  to  them,  their  suc- 
cessors and  assigns,  so  far  as  it  may  be  necessary  for  their  accommoda- 
tion and  convenience  in  the  transaction  of  their  business,  and  such  as 
may  in  good  faith  be  conveyed  to  them  by  way  of  security,  or  satisfac- 
tion of  debts,  or  by  donation;  and  the  same  to  sell,  grant,  or  otherwise 
dispose  of,  provided  said  company  shall  not  be  allowed  to  have  in  their 
own  name,  or  in  any  other  manner,  for  their  use  and  benefit,  more  land 
than  is  necessary  for  the  convenience  of  their  railroad  therein  provided 
for;  including  the  right  of  way  and  grounds  proper  and  necessary  for 
depots,  fixtures,  and  buildings,  pertaining  to  said  road,  for  a  longer  period 
than  five  years  after  the  completion  of  said  road,  on  pain  of  forfeiture  to 
the  original  owners  of  such  lands,  all  right  and  title  thereto.  The  nine- 
teenth section  of  this  act  enacts  that  the  capital  stock  and  all  the  proper- 
ty and  efi'ects  of  said  company  shall  be  exempt  from  taxation  until  said 
road  is  completed,  provided  it  is  commenced  within  two  years  and  com- 
pleted within  ten  years  from  and  after  the  passage  of  this  act.  Acts 
1859-60,  pp.  51-60.  Nothing  more  is  shown  to  have  been  done  until 
the  26th  of  February,  1867,  when  the  legislature  passed  "An  act  to  re- 
vive and  amend  the  act  of  incorporation  of  the  Memphis,  Holly  Springs 
&  Alabama  Railroad  Company,"  by  the  first  section  of  which  it  is  pro- 
vided that  the  above-recited  act  is  revived,  and  that  the  style  of  the  rail- 
road company  shall  hereafter  be  known  as  the  "Memphis,  Holly  Springs, 
Okolona  &  Selma  Railroad  Company."  The  second  section  of  this  last 
act  provides  that  the  company  shall  have  three  years  in  which  to  com- 
plete their  road  after  the  passage  of  the  act.  The  third  section  of  the. 
act  authorized  the  corporators  to  receive  subscriptions  in  land  to  the 
capital  stock  of  the  company,  provided  the  land  shall  be  in  five  miles  of 
the  line  of  road,  and  shall  be  estimated  at  its  cash  value  by  three  dis- 
interested persons,  and  shall  be  taken  by  the  company  at  their  valuation, 
unless  objected  to  as  excessive,  in  which  event  there  shall  be  a  re-esti- 
mate by  three  persons  appointed  by  the  judge  of  the  probate  court  of  the 
county  in  which  the  land  may  lie.  These  lands  were  to  be  conveyed  to 
the  company  with  covenants  of  valid  title,  and  the  persons  making  the 
subscription  were  to  pay  all  the  costs  of  the  valuation  and  conveyance, 
and  10  per  cent,  on  the  amount  subscribed,  in  the  same  installments 
granted  to  those  who  subscribed  ior  stock  in  money,  and  for  the  amount 
of  said  stock  both  in  land  and  money  he  shall  be  entitled  to  receive  cer- 
tificates of  stock  as  in  otlier  cases.  The  next  section  provides  that  noth- 
ing in  the  act  shall  be  construed  to  prevent  the  state  from  levying  and 
collecting  such  income  taxes  or  tax  upon  the  travel  on  said  road  as  might 
be  provided  from  time  to  time  by  law.  Acts  1866-67,  p.  654.  On  the 
21st  day  of  July,  1870,  there  was  passed  an  act  changing  the  name  of 
this  railroad  company  to  that  of  the  Selma,  Marion  &  Memphis  Rail- 
road Company,  and  said  company  was  authorized  to  receive,  in  the  way 
of  subscription  to  its  capital  stock,  lands  lying  any  where  within  the  state 
of  Mississippi.   .  On  the  16th  day  of  March,  1872,  there  was  passed  an 
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act  to  facilitate  the  construction  of  the  Selma,  Marion  &  Memphis  Rail- 
road, by  the  third  section  of  which  it  was  enacted  that  all  lands  which  had 
before  that  time  been  purchased  by  or  forfeited  to  the  state  of  Mississippi 
for  taxes  due  and  unpaid  thereon,  and  which  have  been  sold  to  said 
Selma,  Marion  &  Memphis  Railroad  Company  by  the  original  owners  of 
the  same,  shall  be  sold  to  said  railroad  company  by  the  auditor  of  public 
accounts  at  two  cents  per  acre,  upon  the  presentation  of  satisfactory  evi- 
dence of  titles  to  said  land  to  said  railroad  company  from  original  own- 
ers, and  satisfactory  proof  that  not  less  than  twenty-five  miles  of  said 
road  has  been  constructed:  provided,  the  title  to  the  lands  shall  have 
been  conveyed  by  said  owners  to  said  company  prior  to  the  passage  of 
the  act,  and  that  in  all  cases  where  the  said  lands  had  been  forfeited  to 
or  purchased  by  any  of  the  levee  boards  in  the  levee  districts  in  this 
state  in  which  any  of  the  lands  lie,  and  are  now  held  or  claimed  by  the 
levee  boards  for  the  non-payment  of  levee  taxes,  and  where  the  title 
is  held  by  said  railroad  company,  said  levee  boards  are  required  to  ar- 
range for  the  payment  of  said  taxes  by  receiving,  in  payment  of  the  same, 
any  of  the  bonds  of  the  levee  board.  Acts  1872,  p.  313.  On  the  18th 
day  of  March,  1873,  the  Solma,  Marion  &  Memphis  Railroad  Company 
paid  to  the  auditor  of  the  state  two  cents  per  acre  for  the  lands  embraced 
in  this  suit,  and  took  from  him  deeds  of  conveyance  therefor.  This 
railroad  company  was  consolidated  with  the  Selma,  Marion  &  Memphis 
Railroad  Company  of  Tennessee  and  Alabama,  and  this  consolidation 
was  ratified  by  an  act  of  the  legislature  passed  on  the  6th  day  of  March, 
1873,  entitled  "An  act  to  amend  the  charter  of  the  Selma,  Marion  & 
Memphis  Railroad  Company."  No  previous  law  was  passed  authorizing 
the  consolidation,  nor  does  it  appear  upon  the  face  of  the  ratifying  act  un- 
der what  charter  the  consolidation  took  eflcct,  or  what  were  the  rights, 
privileges,  and  immunities  accorded  to  tl\e  company  by  the  act  of  con- 
solidation.    Acts  1873,  p.  670. 

The  lands  involved  in  this  suit  are  those  claimed  to  have  been  pur- 
chased from  the  original  owners  under  the  act  of  July  21,  1870,  which 
authorized  the  purchase  of  lands  situate  in  any  part  of  the  state  of  Mis- 
sissippi, and  under  the  provisions  of  the  act  of  16th  of  March,  1872,  au- 
thorizing the  sale  by  the  auditor  to  the  railroad  company,  at  two  cents 
per  acre-  The  title  to  the  other  l&nds  held  by  the  company  need  not, 
therefore,  be  considered.  It  is  admitted  that  the  title  to  these  lands 
was  vested  in  the  state  of  Mississippi  by  patents  from  the  United  States 
under  what  is  known  as  the  "Swamp-Land  Act"  of  congress,  and  that 
the  same  have  been  entered  under  the  act  of  the  legislature  of  this  state 
approved  March  2,  1854,  entitled  "An  act  to  provide  for  the  further  is- 
sue of  swamp-land  scrip,  for  the  purpose  of  aiding  in  the  completion 
of  the  levees  upon  the  Mississippi  river,"  and  that  patents  have  been  is- 
sued therefor  to  the  enterers  thereof.  The  title-deeds,  filed  as  evidence 
in  the  cause,  show  that  the  parties  or  their  assignees  have  conveyed  to 
the  Selma,  Marion  &  Memphis  Railroad  Company  most  of  the  lands  de- 
scribed in  the  bill.  The  greater  part  of  these  conveyances  bear  date  at 
difierent  times  during  the  year  1871.     The  deeds  recite  that  the  lands 
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described  in  them  were  sold  and  conveyed  in  payment  for  capital  stock 
in  said  railroad  company.  The  deeds  from  the  auditor  of  the  state  to 
the  company,  filed  as  evidence,  show  that  these  lands  were  forfeited  to 
ihe  state  for  non-payment  of  taxes,  and  were  sold  therefor,  and  pur- 
chased by  the  state,  and  that  they  were  sold  by  the  said  auditor  to  the 
Selraa,  Marion  <fe  Memphis  Railroad  Company  at  two  cents  per  acre,  un- 
der the  provisions  of  the  act  of  March  16,  1872.  On  the  18th  day  of 
March,  1871,  the  Selma,  Marion  &  Memphis  Railroad  Company  exe- 
cuted and  delivered  to  Porter  King,  Abram  S.  Humphries,  and  J.  M. 
Hill  its  mortgage  or  deed  of  trust,  conveying  to  them  as  trustees  all  the 
property,  real  and  personal,  franchises,  rights,  and  privileges  then  owned 
by  said  corporation,  or  to  be  by  it  afterwards  acquired,  as  security  for 
the  payment  of  certain  bonds,  with  interest  coupons  attached,  issued  by 
the  authority  of  the  said  corporation,  and  which  were  transferred  tb  bona 
fide  holders.  Said  King  never  accepted  said  trust,  and  said  Humphries 
some  time  afterwards  died.  Their  places  were  filled,  as  authorized  by 
said  mortgage  or  trust-deed,  by  the  substitutioa  of  J.  W.  Fant  and  A. 
A.  Coleman,  who  accepted  the  trust,  and  continued  to  act  as  trustees  un- 
til said  corporation  ceased  to  perform  its  functions*  On  the  18th  day 
of  December,  1874,  Luke  P.  Blackburn,  of  the  state  of  Kentucky,  who 
was  the  owner  and  holder  of  five  of  said  bonds,  being  of  the  denomina- 
tion of  $1,000  each,  with  matured  intierest  coupons  attached,  amount- 
ing to  more  than  $500,  filed  his  bill  in  the  circuit  court  of  the  United 
States  for  the  western  district  of  Tennessee  against  said  corporation  and 
trustees  and  a  portion  of  the  holders  of  like  bonds  and  coupons,  payment 
of  the  interest  thereon  not  having  been  made,  for  the  purpose  of  collect- 
ing the  interest  so  due,  and,  if  need  be,  the  foreclosure  of  said  mortgage 
or  trust-deed.  The  bill  in  that  case  describes  or  sets  out  the  lands  des- 
ignated in  the  bill  in  this  as  being  embraced  in  said  mortgage.  Such 
proceedings  were  had  in  said  cause  that  on  the  24th  day  of  July,  1882, 
a  decree  was  entered  by  the  court  directing  Bell  W.  Etheridge,  clerk  and 
master  of  said  court  and  commis?'  ner  thereof,  to  sell  the  lands  described 
in  the  mortgage  and  in  the  bill  in  that  cause  upon  six  and  twelve 
months'  credit,  taking  notes  with  approved  sureties,  and  retaining  a  lien 
thereon  for  the  purchase  money.  The  record  shows  that  the  sale  was 
made  in  pursuance  to  said  decree,  and  was  duly  reported  to  and  con- 
firmed by  the  court.  The  decree  ordering  the  sale  provides  and  directs 
that,  when  the  sale  shall  have  been  made  and  confirmed  by  the  court, 
the  said  Selma,  Marion  &  Memphis  Railroad  Company  should  be  abso- 
lutely barred  from  all  right  of  redemption  of  said  lands,  and  that  tho 
purchasers  should  be  vested  with  as  full  right  and  title  tl  ereto  as  waa 
vested  at  any  time  in  said  company.  The  said  sale  was  rej  >rted  to  and 
confirmed  by  the  court  on  the  15th  of  May,  1883.  The  de  ree  confirm- 
ing the  report  provides  and  directs  that  Bell  W.  Etherid  :e,  the  clerk 
and  commissioner,  who  made  the  sale,  should,  on  the  pa^  ment  of  the 
purchase  money,  make  to  the  purchasers,  respectively,  a  eed  of  con- 
veyance to  said  lands  so  purchased  by  them,  which  shou  d  contain  a 
covenant,  and  have  the  eflect  of  absolutely  barring  the  i  aid  railroad 
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•company  from  all  equity  of  redemption;  and  that  the  purchasers  should 
thereby  be  invested  witli  full  right  and  title  thereto,  in  as  full  and  com* 
plete  a  manner  as  the  same  was  vested  at  any  time  Jn  said  company. 
It  is  further  directed  that  the  trustees  under  the  mortgage  should  unite 
in  such  conveyances.  Deeds  by  Bell  W.  Etheridge  as  clerk  and  com- 
missioner, in  which  J.  W.  Fant  as  trustee  joined  as  directed,  were  exe- 
cuted and  delivered  to  the  purchasers  of  said  lands,  but  the  other  two 
trustees.  Hill  and  Coleman,  failed  to  unite  in  such  conveyances;  the  for- 
mer being  physically  unable  to  do  so,  and  having  since  died,  and  the 
latter  being  a  non-resident  of  this  state  or  the  state  of  Tennessee.  All 
the  property  conveyed  in  said  mortgage  other  than  the  lands  embraced 
in  this  suit  was,  by  the  decree  of  said  court  in  that  cause,  sold,  and  the 
sale  was  confirmed,  and  the  purchasers  put  in  possession  of  the  same  on 
the  6th  day  of  July,  1880.  In  the  said  cause  of  Luke  P.  Blackburn  v. 
The  Sdma,  Marion  &  HoUy  Springs  RaUroad  Company,  said  company  and 
the  trustees  under  said  mortgage  or  trust-deed  were  made  and  became 
parties  to  said  suit,  either  by  service  of  process  or  voluntary  appearance, 
and  the  orders,  decrees,  and  proceedings  had  in  said  cause  remain  unap- 
pealed  from,  and  are  in  full  force  so  far  as  the  court  had  jurisdiction 
thereof.  On  the  2d  day  of  December,  1878,  Timpson  &  Tappan,  as- 
signees in  bankruptcy  of  Henry  Clews  &  Co.,  obtained  in  the  district 
court  of  the  United  States  for  the  northern  district  of  Mississippi  judg- 
ment against  the  Selma,  Marion  &  HoUy  Springs  Railroad  Company  for 
♦481,227.98.  On  the'l3th  of  November,  1885,  W.  H.  Timpson,  as 
the  trustee  in  bankruptcy  of  said  Clews  &  Co.,  brought  his  action  in  the 
district  court  of  the  United  States  for  the  northern  district  of  Missis- 
sippi, founded  upon  the  judgment  recovered  as  aforesaid.  The  process 
was  served  upon  R.  A.  Murdock,  the  return  of  the  marshal  being  as  fol- 
lows: "Executed  November  19,  1886,  by  handing  to  R.  A.  Murdock, 
Esq.,  of  Okolona,  Miss.,  a  true  copy  of  this  writ;"  and  oh  June  19, 
1886,  judgment  nil  didt  was  rendered  in  favor  of  the  plaintiff  against 
said  Selma,  Marion  &  Memphis  Railroad  Company  for  the  sum  of  8737,- 
904.65.  Upon  this  judgment  executions  were  issued  to  the  marshals  of 
the  northern  and  southern  districts  of  Mississippi,  to  be  levied  by  them 
upon  the  lands  situate  in  their  respective  districts.  They  were  by  them 
levied  on  the  lands  herein  involved,  which  were  sold,  and  purchased  by 
the  complainants  in  this  suit,  to  whom  deeds  were  executed  by  the  said 
marshals  for  those  sold  by  each.  These  are  all  the  facts  deemed  neces- 
sary to  be  stated  in  connection  with  the  complainant's  title  and  the  ef- 
fect of  the  sale  made  under  the  decree  of  the  United  States  circuit  court 
for  the  western  district  of  Tennessee. 

The  defendants  claim  title  under  various  conveyances  made  by  county 
sheriffs  and  tax  collectors  and  the  auditor  of  public  accounts,  and  under 
the  decree  of  the  chancery  court  of  Hinds  county,  and  sale  and  convey- 
ance made  in  pursuance  thereto.  The  facts  upon  which  defendants  rely 
to  maintain  their  title,  as  shown  by  the  proof,  are  briefly  as  follows:  On 
December  2,  1858,  a  statute  was  passed  by  the  legislature  of  this  state 
for  the  construction  of  levees  on  the  eastern  bank  of  the  Mississippi  river, 
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to  prevent  the  lands  in  what  is  known  as  the  "Delta"  from  being  over- 
flowed by  the  Mississippi  river;  and  it  was  provided  that  the  levee  com- 
missioners, created  by  the  act,  should  issue  bonds  to  be  used  in  payment 
for  the  construction  of  said  levees.  To  provide  for  the  payment  of  these 
bonds  a  tax  was  levied  upon  the  lands  within  the  levee  district  of  a  spec- 
ified sum  per  acre,  as  a  charge  in  reni  to  be  paid  annually  to  the  sheriff 
and  tax  collector  of  the  county  in  which  the  lands  lay,  and  upon  default 
the  sheriff  was  to  sell  the  land,  subject  to  redemption  within  two  years, 
and  his  deed  was  declared  in  advance  to  be  prima  facie  evidence  of  the 
regularity  of  the  sale.  Under  this  act  a  large  amount  of  work  was  done, 
and  a  large  number  of  bonds  were  issued.  The  war  intervening,  but  a 
small  amount  of  taxes  were  paid,  and  a  very  large  indebtedness  remained 
due.  To  provide  for  the  payment  of  this  indebtedness,  the  legislature 
passed  the  act  of  the  13th  of  February,  1867,  known  as  the  "Liquidat- 
ing Levee  Law,"  at  the  request  and  with  the  consent  of  the  holders  of 
these  bonds,  by  and  under  which  a  readjustment  of  said  indebtedness 
was  had,  the  bondholders  remitted  all  interest,  and  new  bonds  were  is- 
sued in  place  of  the  old  ones,  and  a  specific  tax  of  five  cents  per  acre  on 
a  portion  of  said  lands  and  three  cents  on  the  remainder  was  levied  in 
renij  and  declared  to  be  a  lien  on  the  same,  to  be  paid  annually  to  the 
sheriff  and  tax  collector  of  the  county  in  which  the  land  was  situate,  on 
or  before  the  1st  day  of  May  in  each  year,  and,  upon  non-payment  of  the 
same,  said  sheriff  ^nd  tax  collector  was  directed  to  offer  the  lands,  in 
default,  for  sale  to  the  highest  bidder  for  cash.  This  tax  was  to  continue 
and  be  collected  until  the  entire  debt  so  due  was  paid  off  and  discharged. 
This  last-named  act  required  that  all  lands  upon  which  said  tax  was  not 
paid  on  or  before  the  second  Monday  in  May  in  each  year,  without  fur- 
ther assessment  or  notice,  should  on  that  day  be  sold  to  the  highest  bid- 
der for  said  tax  and  costs,  and  that  the  sale  should  vest  in  the  purchaser 
a  good  and  sufficient  title  against  any  and  every  person  having  claim 
thereto.  A  large  number  of  acres  of  these  lands  were  sold,  and,  no  other 
person  bidding  therefor,  they  were  struck  off  to  the  levee  commissioners 
by  their  corporate  name,  as  the  purchasers,  in  accordance  with  said  act. 
An  act  of  the  legislature  was  subsequently  passed  constituting  the  au- 
ditor of  public  accounts  and  the  treasurer  of  the  state  the  commissioners 
to  transact  the  business  and  perform  the  duties  required  of  the  former 
liquidating  levee  commissioners.  On  the  26th  day  of  February,  1877, 
Joshua  Green,  on  behalf  of  himself  and  all  others  holding  said  liquidat- 
ing levee  bonds  who  might  see  proper  to  come  in  and  make  themselves 
parties  complainant  in  said  cause,  filed  his  bill  in  the  chancery  court  of 
Hinds  county,  in  this  state,  against  the  auditor  and  treasurer  as  such 
commissioners,  praying  a  sale  of  the  lands  so  sold  to  and  1  eld  by  said 
liquidating  levee  commissioners  and  by  said  auditor  and  treasurer  as 
their  successors.  Proceedings  were  had  in  said  cause,  by  ^  aich  a  large 
portion  of  said  lands  were  sold  to  E.  C.  Gordon,  who  paid  1  le  purchase 
money  therefor,  and  received  deeds  of  conveyance  for  the  sai  le  from  said 
commissioners  in  pursuance  to  the  decree«of  said  chancery  (  )urt.  This 
decree  and  sale  stand  unreversed. 
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The  lands  so  sold  and  conveyed  to  E.  G.  Gordon  embrace  the  lands 
in  this  suit,  which  were  afterwards  sold  and  conveyed  by  said  Gordon 
to  B.  H.  Evers.  They  were  forfeited  for  non-payment  of  the  taxes  of 
1882,  and  purchased  by  the  state  of  Mississippi,  and  were  afterwards 
purchased  from  the  state  by  James  D.  Stewart,  in  the  suit  of  WaUson  v. 
EverSy^  in  the  district  court  of  the  United  States  for  the  northern  dis- 
trict; and  by  its  order  and  decree  said  lands  were  afterwards  sold  by 
James  McKee,  as  special  commissioner  in  said  suit  of  Wataon  v.  Evera 
and  others^  and  purchased  by  said  Thomas  Watson,  to  whom  deeds  of 
conveyance  were  executed  in  pursuance  of  the  order  and  decree  of  the 
court.  They  were  afterwards  sold  and  conveyed  by  him  to  the  Pine  & 
Delta  Land  Company,  the  defendants  in  this  suit.  These  lands,  while 
held  in  the  name  of  the  levee  commissioners,  were  not  liable  to  taxa- 
tion for  any  purpose,  and  were  not  assessed  for  taxation;  but  when  con- 
veyed to  Gonion,  as  before  stated,  they  were  assessed  for  taxes  as  other 
lands,  and,  the  taxes  not  being  paid,  they  were  sold  by  the  respective 
sherifiTs  and  tax  collectors  as  other  lands,  and  were  struck  off  and  listed 
to  the  state,  no  one  else  bidding  for  the  same,  as  were  other  lands  upon 
which  the  taxes  had  not  been  paid;  and,  as  before  stated,  they  were 
sold  by  the  state  and  conveyed  to  James  D.  Stewart  as  the  receiver  of 
this  court  in  said  cause.  On  March  1,  1875,  the  legislature  passed  a 
revenue  statute,  commonly  called  the  "Abatement  Act,"  which  provided 
for  the  sale  of  all  the  lands  held  or  claimed  for  taxes  either  by  the  state 
or  any  one  of  the  levee  boards.  All  taxes,  state,  county,  or  levee,  were 
abated,  except  the  taxes  for  the  year  1874;  and  the  only  condition  im- 
posed for  the  former  delinquency  was  the  payment  of  the  taxes  for  1874. 
The  sale  for  the  non-payment  of  this  tax  was  to  be  made  on  the  first 
Monday  in  May,  1875.  These  taxes  not  being  paid,  the  lands  in  con- 
troversy were  sold  by  the  different  sheriffs  and  tax  collectors,  and,  there 
being  no  bids  offered  by  other  persons,  they  were  struck  off  and  listed 
to  the  state  and  reported  to  the  auditor.  In  accordance  with  the  act  of 
the  legislature,  this  proceeding  vested  the  title  in  the  state,  the  land  be- 
ing taxable.  These  are  all  the  facts  that  need  be  stated  to  facilitate  an 
understanding  of  the  numerous  questions  involved  in  this  suit,  and  which 
have  been  ably  and  exhaustively  presented  by  the  counsel  on  both 
sides. 

The  proof  fails  to  show  that  anything  w^as  done  by  the  said  railroad  com- 
pany under  the  charter  of  1859,  or  that  the  conditions  therein  prescribed 
were  complied  with.  Therefore,  the  effect  of  the  charter  of  1867  was  sub- 
stantially to  create  a  new  corporation  under  a  new  name,  with  the  rights, 
powers,  and  privileges  of  the  charter  of  1859,  and  the  additional  pro- 
vision extending  the  time  for  commencing  and  completing  the  railroad. 
This  corporation  was  confined  to  the  state  of  Mississippi,  but  with  the 
power  to  consolidate  with  other  railroad  corporations,  as  authorized  in 
the  act  of  incorporation  of  1859,  which  was  not  exercised  until  the  15th 
of  April,  1881.     It  is  provided  in  section  19  of  the  act  of  1859,  and 

^See  18  Fed.  Rep.  IM. 
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is  a  part  of  the  act  of  1867,  "that  the  capital  stock  and  rfl  the  prop- 
erty and  efifects  of  said  company  shall  be  exempt  from  taxation  until 
said  railroad  is  completed:  provided,  it  is  commenced  within  two  and 
completed  within  ten  years,'*  which  limit8.tion  was  extended  by  the  act 
of  1867  to  three  and  sixteen  years.  This  is  the  only  provision  for  ex- 
emption from  taxation  provided  in  any  of  the  acts  of  the  legislature. 
The  question,  therefore,  is  as  to  what  was  the  legislative  intent  in  respect 
to  the  exemption  claimed  by  the  said  company,  and  how  far  it  extended. 
It  is  true  that  the  act  uses  the  word  "all,"  but  I  am  satisfied  it  was  only 
intended  to  embrace  the  property  which  the  corporation  was  authorized 
to  hold  under  the  acts  of  1867  and  1859,  and  did  not  extend  or  apply 
to  such  after-acquired  property  as  was  detached  from  the  railroad  and 
not  necessary  for  its  operation  or  the  necessary  transactions  of  its  busi- 
ness, and  does  not  embrace  the  lands  involved  in  this  suit.  This  con- 
clusion is  strengthened  by  the  fact  that  th6  sale  of  the  iands  by  the 
state  to  the  railroad  company  under  the  act  of  1872  for  only  two  cents 
an  acre  was  evidently  intended,  in  addition  to  aiding  the  railroad,  to 
subject  to  taxation  this  large  body  of  land,  which  had  for  so  long  a  time 
rendered  no  revenue  to  the  state  or  county  in  which  it  is  situated.  These 
lands  had  yielded  no  revenue  from,  say,  1862  to  1871.  The  railroad 
company,  by  the  conveyances  made  by  the  former  owners  to  it,  only  ob- 
tained the  right  of  redemption.  The  land  was  not  redeemed  by  it,  but 
purchased  at  the  nominal  sum  of  two  cents  per  acre.  It  is  not  to  be 
,  presumed  that  the  legislature  intended  that  lands  thus  sold  should  re- 
main for  13  years  relieved  from  contributing  their  portion  of  the  public 
burdens  imposed  on  other  lands.  Besides,  it  is  the  well-established  rule 
that  exemption  from  taxation  in  favor  of  railroad  companies  only  em- 
braces the  property  connected  with  the  construction  and  operation  of 
their  railroads,  and  not  outlying  lands,  or  other  property  not  neces- 
sary for  their  construction  and  operation;  and  I  take  it  that,  but  for 
that  word  "all"  used  in  the  exemption  clause,  this  exemption  would  not 
be  claimed.  By  the  act  of  the  legislature  authorizing  the  sale  of  said 
lands  at  two  cents  per  acre  it  was  upon  condition  that  25  miles  of  said 
railroad  had  been  completed.  This  the  proof  shows  was  not  then  done^ 
and  never  has  been  done,  by  said  railroad  compan}'^  in  this  state.  Thi& 
failure  renders  the  validity  of  such  sale  doubtful ;  but,  in  addition  to  what 
has  been  stated  on  this  question,  the  proof  shows  the  Selma,  Marion  & 
Memphis  Railroad  Company  had.  some  time  prior  to  January,  1881, 
ceased  to  construct  said  railroad,  and  vvas  hopelessly  insolvent;  and 
that  on  the  19th  day  of  March,  1881,  all  its  property,  franchise,  and 
everything  possessed  by  it  except  these  lands,  were  sold  uader  the  de- 
cree of  the  circuit  court  of  the  United  States  for  the  wester]  district  of 
Tennessee,  which  remains  unreversed,  and  under  the  decree  <  f  said  court 
were  turned  over  to  the  purchasers,  and  the  railroad  compar  f  foreclosed 
of  all  its  right,  title,  and  interest  therein;  so  that  practicall  r  the  corpo- 
ration ceased  to  exist  after  that  time.  The  building,  eqi  pping,  and 
operation  of  this  road  for  the  public  convenience  was  th(  considera- 
tion for  the  exemption  provided  in  the  charter^  and  by  the  I  iluie  of  the 
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corporation  to  build  and  operate  the  railroad  the  exemption  has  failed. 
It  is  difficult  to  maintain  the  exemption  after  that  time.  This  is  all 
that  it  is  deemed  necessary  to  say  on  the  question  of  the  exemption  of 
the  lands  from  taxation.  The  lands  sold  at  two  cents  per  acre  were  not 
intended  to  embrace  lands  claimed  by  the  levee  commissioners,  and  it 
may  be  well  doubted  whether  the  Selma,  Marion  &  Memphis  Railroad 
Company  obtained  any  title  under  this  purchase. 

Tl)e  next  question  for  consideration  is  as  to  the  legal  effect  of  the  sale 
of  these  lands  under  the  decree  of  the  circuit  court  of  the  United  States 
for  the  western  district  of  Tennessee,  and  the  foreclosure  of  the  right, 
title,  and  interest  of  the  Selma,  Marion  &  Memphis  Railroad  Company 
in  them.  The  only  question  is  as  to  the  jurisdiction  of  the  court  to  make 
the  decree  for  the  sale,  for  the  reason  that  the  lands  are  situate  within 
this  state,  and  not  in  the  district  of  West  Tennessee,  or  within  that  state. 
The  court  had  jurisdiction  of  the  parties  and  of  the  debts  secured  by 
the  mortgage  or  trust-deed.  If  the  court  had  jurisdiction,  then  the  sale, 
its  confirmation,  and  the  payment  of  the  purchase  nione}*^  vested  a  com- 
plete, equitable  title  to  the  lands  in  the  purchaser;  and  the  court,  if  the 
legal  title  has  not  been  vested  in  the  purchasers,  has  the  power  to  cause 
it  to  be  done.  The  validity  of  the  sale  of  the  other  property  is  not  ques- 
tioned. It  is  clear  that  a  judgment  had  in  a  court  of  law  in  one  state 
cannot  in  any  way  affect  the  litle  to  land  in  another  state.  Reference 
is  made  to  the  case  of  MvUer  v.  Dowa^  94  U.  S.  444,  to  sustain  this  sale. 
That  case  is  authority  in  point  as  to  the  property  first  sold  in  the  Black- 
hum  Case,  as  that  property  was  an  entirety;  but  I  am  of  opinion  it  is  not 
directly  so  with  reference  to  the  lands  embraced  in  this  suit.  It  is  stated, 
however,  in  the  MvUer~Dow8  Case,  as  follows: 

"It  is  here  undoubtedly  a  recognized  doctrine  that  a  coait  of  equity  sitting 
in  a  state  and  having  jurisdiction  of  the  person  may  decree  a  conveyance  by 
him  of  land  in  another  state,  and  may  enforce  the  decree  by  process  against 
tlie  defendant. " 

The  same  doctrine  is  held  by  the  supreme  court  of  this  state  in  the 
case  of  Richardson  v.  McLemore,  60  Miss.  315.  If  a  court  of  equity  has 
the  power  to  compel  a  conveyance  of  land  outside  the  state  in  which 
the  court  is  held,  it  is  illogical  to  say  that  when  a  bill  is  filed  to  fore- 
close a  mortgage  by  a  railroad  company  covering  property  in  several 
states,  and  all  the  parties  are  before  the  court,  the  mortgagor  and  the 
trustees  in  the  mortgage  and  the  bondholders,  the  court  has  not  the 
power  to  decree  a  sale  of  the  lands,  and  order  the  same  to  be  made  by 
its  own  commissioner,  or  by  the  trustee  or  trustees,  and  the  conveyance 
to  be  made  by  the  mortgagor  or  by  all  of  them.  But,  as  there  are  some 
doubts  on  this  point,  and  there  are  others  upon  which  the  right  of  the 
parties  may  be  determined  with  less  difficulty,  it  will  be  passed  with- 
out a  decision  the  one  way  or  the  other. 

The  next  question  to  be  considered  is  as  to  the  effect  of  the  judgment, 
sale,  and  conveyance  under  whicli  complainants  assert  title  to  the  lands 
in  controversy.  It  is  insisted  upon  the  part  of  defendants  that  the 
judgment  was  void  for  two  reasons:    Ftrgt^  because  the  return  of  the 
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marshal  does  not  show  that  R.  A.  Murdock,  upon  whom  the  process  was 
served,  was  in  any  way  connected  with  the  Selma,  Marion  &  Memphis 
Railroad  Company;  and,  secondly y  because  that  corporation  had,  for  years 
before  that  time,  ceased  to  have  an  existence  for  any  purpose  whatever. 
As  to  the  first  of  these  objections  the  judgment  entry  recites  that  the  court 
was  satisfied  the  process  had  been  properly  executed,  which  must  be  un- 
derstood to  mean  that  it  was  executed  upon  the  proper  person,  and  this 
would  not  have  been  the  case  if  Murdock  was  not  at  the  time  connected 
with  the  corporation  in  Huch  way  as  that  service,  upon  him  would  bind 
the  corporation.  I  do  not  believe  this  objection  alone  is  maintainable 
if  the  corporation  then  had  an  existence.  The  more  difficult  question 
is,  had  the  corporation  itself  ceased  to  exist  before  that  time?  If  it  had, 
no  valid  judgment  could  be  rendered  against  it.  At  common  law,  a  cor- 
poration created  without  limit  to  its  existence  was  presumed  to  exist  un- 
til its  death  was  wrought  by  a  voluntary  surrender  of  its  charter,  or  by 
the  judgment  of  a  court  having  jurisdiction  .upon  a  writ  of  quo  warranto  or 
otherwise.  In  case  a  corporation  ceased  to  carry  on  its  business,  and 
owed  debts  and  owned  property,  the  remedy  of  the  creditors  was  by  bill 
in  equity.  Section  1039  of  the  said  Code  provides  that  the  original  cor- 
poration, or  the  original  parties  in  any  charter,  may  within  six  months 
redeem  the  franchise  which  may  have  been  sold  under  execution  by  pay- 
ing or  tendering  to  the  purchaser  the  amount  paid  by  him,  with  10  per 
cent,  added  thereto,  but  shall  not  be  entitled  to  the  profits  received  by 
the  purchaser  in  the  mean  time;  and  upon  such  payment  the  title  shall 
vest  in  the  original  owners.  When  such  sale  is  made,  and  the  franchise 
and  property  are  not  redeemed  within  the  time  limited,  as  in  this  case, 
it  looks  very  much  like  the  practical  death  of  the  corporation  with  a  nom- 
inal existence  for  three  years  thereafter  in  order  that  any  balance  of  its 
assets  may  be  administered  for  the  benefit  of  creditors  and  stockholders, 
as  provided  in  section  1041  of  the  Code.  The  roa^J-bed,  franchise,  and 
all  other  property  connected  with  and  necessary  for  the  keeping  in  repair 
and  operation  of  the  road,  were  purchased  by  J.  J.  Busby  and  his  asso- 
ciates, and  they  were  put  in  possession  of  the  same,  and  the  purchasers 
and  their  associates  organized  a  new  corporation  under  the  provisions  of 
an  act  of  the  legislature  of  this  state  approved  February  1,  1877,  which 
organization  took  place  on  the  13th  day  of  April,  1881.  The  Selma, 
Marion  &  Memphis  Railroad  Company  had  no  existence  after  that  date 
except  for  the  purposes  mentioned  in  section  1041  of  the  Code,  and  the 
existence  limited  and  purely  statutory  continued  for  three  years  after 
that  date,  and  ended  on  the  14th  day  of  April,  1884.  It  is  digicult  un- 
der the  statutes  and  these  proceedings  to  come  to  any  othar  conclusion 
than  that  the  Selma,  Marion  &  Memphis  Railroad  Compi  ny  ceased  to 
exist  for  any  purpose  after  that  date.  The  judgment  unde:  which  com- 
plainants claim  title  was  rendered  on  the  19th  day  of  Jui  e,  1886,  the 
process  having  been  executed  on  the  19th  day  of  November  1885.  The 
forcKilosure  decree  as  to  these  lands  was  entered  on  the  22d  lay  of  Janu- 
ary, 1883.  It  is  insisted  upon  the  part  of  complainants  tl  at  the  judg- 
ment rendered  on  the  19th  day  of  June,  1886,  was  but  i   revivor  and 
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oontinnation  of  the  judgment  upon  which  it  is  founded,  and  that,  under 
it,  the  lien  of  the  prior  judgment  is  continued,  and  that,  having  this  con- 
tinuous lien,  they  had  a  right  to  have  the  lands  sold  for  the  satisfaction 
of  their  judgment,  notwithstanding  the  death  of  the  corporation.  Sec- 
tion 2674  of  the  Code  of  1880  provides  that  all  actions  founded  on  any 
judgment  or  decree  rendered  in  this  state  shall  be  brought  within  seven 
years  next  after  the  rendition  of  such  judgment  or  decree,  and  not  after, 
and  that  no  execution  shall  issue  on  such  judgment  or  decree  after  seven 
years  from  the  date  of  the  issuance  of  the  last  preceding  execution  on 
such  judgment  or  decree;  but  it  does  not  provide  for  the  continuance  of 
the  lien  created  by  the  first  j  udgment,  and  I  know  of  no  rule  of  law  which 
gives  it  that  effect.  The  former  judgment  is  treated  as  any  other  ascer- 
tained debt  when  suit  is  brought  upon  it.  The  question  as  to  the  valid- 
ity of  the  judgment  of  the  19th  June,  1886,  is  not  clear  and  satisfactory 
on  the  one  side  or  the  other,  but  the  reasons  weigh  against  its  validity. 
The  defendants  ^rsf  claim  title  under  the  deeds  to  the  levee  commission- 
ers; secondly ^  under  the  conveyance  of  the  commissioners  to  E.  C.  Gor- 
don; thirdly^  under  the  conveyance  of  Gordon  to  Evers;  fourthly^  under 
the  conveyance  of  McKee,  commissioner,  to  Watson;  fifthly^  under  the 
conveyance  of  the  auditor  to  Stewart,  receiver;  mxthly,  under  the  con- 
veyance of  Watson  to  them. 

The  first  question  presented  is  as  to  the  validity  of  the  title  acquired 
by  the  liquidating  levee  commissioners  or  levee  board.  The  tax  for 
which  these  lands  were  sold  was  a  local  and  a  special  tax  of  five 
cents  per  acre  on  part,  and  three  cents  per  acre  on  part,  levied 
by  the  legislature,  and  declared  by  the  statute  to  be  a  tax  in  rem 
on  the  lands  situate  in  the  levee  district  for  the  purpose  of  paying 
the  indebtedness  incurred  by  the  general  levee  board  prior  to  the 
year  1862.  This  statute  has  been  held  valid  by  the  supreme  court 
of  this  state  in  the  case  of  Oihbs  v.  Oreen,  54  Miss.  592,  and  Bunch  v. 
WoUrsteiny  62  Miss.  56,  and  in  subsequent  decisions.  In  the  cases  above 
referred  to  it  is  said  that  the  act  of  1867  constituted  a  contract  between 
the  state  and  the  bondholders,  and  that  the  taxes  arising  under  its  pro- 
visions, and  the  lands  purchased  and  held  by  the  levee  commissioners, 
constituted  a  fund  for  the  payment  of  the  liquidating  levee  bonds  and 
interest,  which  the  legislature  had  no  power  to  divert  to  any  other  pur- 
pose; that  the  l^al  title,  vested  in  the  levee  commissioners  by  a  sale  and 
conveyance  of  the  land  for  the  non-payment  of  the  taxes,  was  transfera- 
ble at  their  pleasure  for  the  purpose  of  paying  said  bonds. 

Numerous  exceptions  are  urged  and  taken  to  the  validity  of  these  sales. 
One  of  these  applies  to  the  lands  in  Sunflower  county  and  portions  of 
the  lands  in  other  counties,  and  is  based  on  the  fact  that  the  lands  were 
entered  with  what  is  known  as  "Swamp-Land  Scrip,*'  issued  to  other 
counties.  The  contention  is  that  scrip  issued  to  one  county  could  only  be 
located  on  lands  situate  in  that  county,  and  that,  when  not  so  located,  the 
title  to  the  lands  remained  in  the  state,  and  they  were  not  subject  to  tax- 
ation for  any  purpose.  After  a  careful  consideration  of  this  question  1 
am  satisfied  that  the  objection  is  not  well  taken  as  to  the  lands  in  the 
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Yazoo  Mississippi  delta  district.  The  purpose  of  the  legislature  was  to 
furnish  the  scrip  to  the  different  counties  along  the  Mississippi  river  to 
enable  them  to  build  and  maintain  the  levees.  For  this  purpose  it  was 
issued  to  Tunica  and  one  or  two  other  counties  in  which  there  were  no 
swamp  lands  upon  which  it  could  be  located;  and  from  some  reason  no 
scrip  was  issued  to  Sunflower  county,  because,  perhaps,  it  had  no  river 
front  upon  which  to  build  levees.  The  scrip  was  authorized  to  be  located 
on  the  swamp  lands  in  the  levee  district.  The  provision  of  the  act  cre- 
ating the  swamp-land  district  east  of  the  base  of  the  hills  bordering  upon 
the  Yazoo  river  and  some  of  its  tributaries  is  that  the  scrip  shall  be  lo- 
cated on  the  swamp  lands  in  the  county  to  which  it  was  issued.  The 
purpose  of  the  issuance  of  scrip  to  these  counties  was  the  improvement 
of  the  streams  and  swamp  lands  along  them;  but  in  the  other  act  the  ob- 
ject, as  declared,  was  the  building  and  maintaining  of  the  levees  along 
the  Mississippi  river,  and  thereby  benefiting  the  whole  district  by  pre- 
venting overflows  from  that  river.  But,  if  the  position  claimed  were 
maintained,  it  would  not  inure  to  the  benefit  of  complainants,  as  in  such 
exigency  no  title  has  passed  to  them  or  the  defendant  railway  company, 
and  the  lands  are  still  the  property  of  the  state. 

Objections  are  also  taken  to  the  time  and  manner  of  the  sales  and  con- 
veyances, which  need  not  be  considered  in  detail.  A  number  of  these 
objections  would  be  maintainable  but  for  the  effect  of  the  statutes  of  the 
state  enacted  before  and  since  these  sales  were  made,  as  determined  by 
the  supreme  court  of  the  state.  It  must  be  admitted  that  there  is,  at 
least,  a  seeming  conflict  in  some  of  the  decisions  on  these  que-stions;  but 
in  the  more  recent  adjudications  this  real  or  seeming  conflict  does  not 
arise  or  exist.  These  are  entitled  to  the  greater  weight;  and,  being  a 
construction  of  these  statutes  by  the  court  of  last  resort  of  the  state,  they 
are  binding  upon  this  court,  and  especially  so  when,  after  careful  exam- 
ination of  the  purposes  of  the  statute  imposing  the  levee  tax,  and  the 
condition  of  the  lands  and  the  great  conflict  of  the  titles  to  them,  I  am 
satisfied  that  the  recent  decisions  are  sustained  by  the  better  reason. 
Owners  of  land  are  vested  with  certain  constitutional  rights  of  which  they 
cannot  be  deprived  by  either  legislative  enactments  oir  judicial  decisions, 
one  of  which  is  that  they  cannot  be  deprived  of  their  titles  to  their  lands 
except  by  due  process  of  law.  It  was  held  by  this  court  on  the  demur- 
rer in  this  cause  that  to  deprive  the  owner  of  land  of  his  title  by  reason 
of  the  non-payment  of  taxes  thereon  these  things  must  concur:  First. 
There  must  have  been  a  lawful  tax  imposed  by  some  body  of  men,  or 
some  one  having  authority  to  levy  it.  Second.  If  the  tax  was  based  up- 
on the  value  of' the  land,  it  must  have  been  ascertained  by  some  one 
authorized  by  law  to  assess  such  value.  Third.  There  must  have  been 
a  default  in  the  payment  of  the  tax  within  the  time  prescribed  by  law. 
FourtMy,  There  must  have  been  a  sale  and  conveyance  made  by  some  one 
authorized  to  make  the  same.  These  are  conditions  which  the  legisla- 
ture can  neither  dispense  with  nor  cure  by  subsequent  legislation,  nor 
can  the  want  of  them  be  dispensed  with  or  cured  by  judicial  decision. 
But,  under  well-recognized  rules,  any  irregularities  in  these  proceedings, 
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which  the  l^islature  coold  have  authorized  to  be  done  in  the  first  in- 
stance, may  be  cured  by  subsequent  legislation,  but  not  so  as  to  destroy 
vested  rights.  This  rule  is  so  generally  acknowledged  that  reference  to 
authority  is  unnecessary.  For  instance,  if  the  sale  was  made  on  a  day 
or  at  a  place  which  the  l^islature  might  have  authorized,  or  for  delin- 
quent taxes  for  several  years  made  at  one  time  after  default  in  each  year, 
or  other  such  irregularities,  these  may  be  cured  by  subsequent  legisla- 
tion. This  brings  us  to  the  consideration  of  the  curative  acts,  statutes 
of  limitation,  or  rules  of  evidence,  for  they  may  be  considered  as  possess- 
ing one  or  more  or  all  of  these  elements  which  are  relied  upon  by  the  de- 
fendants. The  first  of  these  acts  was  passed  on  the  10th  day  of  Febru- 
ary, 1860,  and  provides  as  follows: 

" — That  all  sales  of  lands  hereafter  made  for  non-payment  of  taxes,  due  un- 
der any  law  of  this  state,  shall  be  valid  to  all  intents  and  purposes, — said 
lands  subject  to  redemption  as  provided  by  law,— and  that  no  such  sale  shall 
'  be  impeached  or  questioned  in  any  manner  or  for  any  cause  saving  fraud  or 
mistalce  in  the  assessment,  or  sale  of  the  same,  or  upon  the  proof  that  the  tax 
for  which  the  same  was  sold  had  been  paid  prior  to  such  sale;  and  no  suit  to 
set  aside  any  title  acquired  under  such  sale,  hereafter  to  be  made,  shall  be 
brought  unless  within  five  years  from  the  date  of  the  sale."  See  Acts  1859- 
60,  p.  216. 

The  provisions  of  this  act  were  held  by  the  sqpreme  court  of  this 
state  in  the  case  of  Bdcher  v.  Mhooriy  47  Miss.  613,  to  apply  to  sales  for 
levee  taxes;  arid  this  ruling  stands  unreversed.  By  section  5,  Acts  1873, 
amendatory  of  the  liquidating  levee  law,  it  is  provided: 

'* — That  upon  the  expiration  of  five  years  from  and  after  the  sale  of  lands 
for  levee  taxes  under  the  provisions  of  said  acts  no  testimony  or  evidence  to 
impeach  or  invalidate  the  deeds  therefor  ♦  ♦  •  shall  be  entertained  by 
nny  court  of  law  or  equity  in  this  state  except  in  cases  of  fraud.*' 

And  by  the  fourth  section  of  the  same  act  of  power  to  sell  for  back 
taxes  or  more  than  one  year's  taxes  is  given  where  the  land  is  delinquent; 
and  all  prior  sales  of  this  character  are  validated,  whatever  might  have 
been  the  irregularity  or  informality.  Acts  1873,  pp.  151-153.  The 
fifth  section  of  the  act  of  1888  to  quiet  and  settle  titles  to  certain  lands  in 
the  Yazoo  Mississippi  delta  provides  that  all  sales  of  lands  in  the  levee 
district  made  for  the  non-payment  of  levee  taxes  due  thereon  shall  be  and 
are  declared  to  be  valid,  and  not  subject  to  impeachment  for  any  cause 
except  that  the  tax  for  which  the  land  was  sold  had  been  paid,  and  ex- 
cept in  cases  where  the  defendant  had  been  in  continuous  adverse  pos- 
session of  the  land,  claiming  under  title  or  color  of  title  since  the  date 
of  sale  to  the  levee  board,  and  had  continuously  paid  the  taxes  thereon, 
or  against  any  one  claiming  the  land  under  sales  made  by  the  sheriffs 
under  the  abatement  act  of  1878.  Acts  1888,  p.  42.  The  proof  does 
not  show  that  any  of  the  lands  embraced  in  this  suit  are  now,  or  ever 
have  been,  in  the  actual  occupancy  of  either  party  or  any  one  else,  so 
that  the  question  of  actual  possession  is  not  involved. 

I  am  of  opinion  that,  under  the  decisions  of  the  supreme  court  of  ' 
the  state  in  the  cases  of  Nevin  v.  Bailey y  62  Miss.  436;  Sigrmn  v.  Lundy, 
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66  Miss.  529,  6  South.  Rep.  245;  Paxlon  v.  Land  Co.,  6  South.  Rep. 
628;  and  Metcalfe  v.  Perry,  66  Miss.  68,  5  South.  Rep.  232,— the 
irregularities  in  these  sales  to  which  objection  is  taken  are  cured,  and 
that  the  complainants  are  estopped  from  producing  evidence  to  estab- 
lish such  irregularities  so  as  to  defeat  defendant's  title,  and  barred  from 
maintaining  their  suit  to  recover  the  lands  or  to  remove  defendant's  title 
as  a  cloud  on  iheir  title.  The  constitutional  requirements  seem  to  have 
been  complied  with.  The  tax  was  levied  by  the  legislature  at  five  and 
three  cents  per  acre  upon  the  land, — not  upon  the  owner, — and  no  val- 
uation was  required.  That  there  was  a  default  in  the  payment  of  the 
tax  is  admitted,  and  that  neither  the  original  owners  of  the  land,  the 
Selma,  Marion  &  Memphis  Railroad  Company,  nor  any  person  through 
whom  complainants  claim  title,  ever  paid  one  cent  of  taxes  on  these 
lands  since  1861  or  1862  is  conceded,  though,  allowing  the  exemption 
as  claimed,  they  have  been  liable  to  taxation  since  the  21st  of  July, 
1886.  This  default  has  continued  for  nearly  30  years,  so  that  there  is 
no  question  as  to  the  delinquency  in  the  payment  of  the  taxes,  it  is  in 
proof  that  a  sale  was  in  fact  made  by  the  sheriffs  and  tax  collectors  of 
most  of  these  lands,  and  that  deeds  of  conveyance  were  made  by  them 
to  the  liquidating  levee  commissioners  with  a  few  exceptions.  There  is 
no  evidence  that  the  complainants  or  those  under  whom  they  claim  ever 
redeemed  or  offered  to  redeem  these  lands  from  the  levee  commissioners 
within  the  time  limited  bylaw.  I  am  of  opinion,  therefore,  that  a 
good  and  sufficient  title  to  the  lands  was  vested  in  the  levee  commission- 
ers, and,  if  so,  no  title  passed  to  the  state  which  could  have  been  con- 
veyed to  the  Selma,  Marion  &  Memphis  Railroad  Company.  The  only 
title  the  state  had  before  that  time  acquired  to  these  lands  was  under 
sales  for  the  non-payment  of  taxes,  which  included  the  war  military 
tax,  and  this  fact  rendered  the  titles  void,  as  held  by  repeated  decisions 
of  the  supreme  court  of  this  state.  If,  therefore,  the  title  was  in  the 
levee  commissioners,  the  treasurer  and  auditor  of  the  state  were  ex.  officio 
commissioners  and  their  successors,  and  the  title  to  these  lands  was 
vested  in  E.  C.  Gordon  under  their  sale,  and  the  conveyance  made  and 
approved  by  the  chancery  court  of  Hinds  county  in  the  case  of  Gheen  v. 
Gibhs  and  Hemingway,  They  were  conveyed  by  Crordon  to  B.  H.  Evers. 
The  lands  were  sold  by  McKee,  commissioner,  under  the  decree  of  this 
court  in  the  suit  of  Watson  v.  Evera^  and  purchased  by  Thomas  Watson, 
to  whom  the  commissioner  conveyed  the  title.  This  sale  was  confirmed 
by  the  decree  of  the  court,  and  the  same  lands  were  sold  and  conveyed 
by  Watson  to  the  defendants  in  this  cause.  The  defendants,  therefore, 
have  a  good  title  to  the  lands  unless  they  have  been  forfeited  by  reason 
of  the  non-payment  of  the  taxes  since  they  were  conveyed  to  Gordon. 
The  proof  shows  that  a  forfeiture  did  take  place  by  reason  of  the  non- 
payment of  the  taxes  for  1882,  and  that  the  lands  were  sold  and  con- 
veyed to  the  state  in  1883,  and  that  the  state  sold  and  conveyed  its  title 
to  Stewart  as  received,  who  conveyed  to  Watson  under  the  order  and  de- 
cree of  the  court.  There  are  no  irregularities  shown  in  this  sale,  and, 
as  the  time  for  redemption  had  expired  before  the  sale  to  Stewart  as  re- 
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eeiver,  and  as  all  the  taxes  due  were  paid  to  the  state  by  Stewart,  Wat- 
son's title,  obtained  through  this  conveyance,  was  paramount.  If  a 
sale,  as  I  believe  it  was,  then  it  would  be  independent  of  all  other  titles; 
but,  if  a  redemption,  it  would  remove  all  incumbrance  upon  the  title 
derived  through  the  sale  and  conveyance  by  McKee,  commissioner,  and 
this  title  was  passed  to  the  defendants  by  Watson's  deed  to  them.  This 
conveyance  by  the  state  included  any  title  which  was  derived  at  the  sale 
under  the  abatement  act  made  in  1876.  The  conveyance  by  the  state 
to  the  Selma,  Marion  &  Memphis  Railroad  Company  having  occurred 
before  the  sale  under  the  abatement  act,  the  title  derived  under  it  did 
not  pass  by  the  said  conveyance ;  but,  if  I  am  correct  in  my  opinion, 
that  these  lands  were  not  exempt  from  taxation,  any  title  which  the 
company  may  have  had  was  forfeited  by  reason  of  the  non-payment  of 
such  taxes,  and  the  lands  were  liable  to  be  sold  for  non-payment  of  such 
taxes. 

It  may  be  that  a  more  minute  exaniination  of  the  evidence  would  de- 
velop the  fact  that  a  few  ^f  the  tracts  of  land  described  in  the  pleadings 
will  not  be  found  to  belong  to  either  party,  as  is  the  case  with  regard  to 
the  lands  in  Sunflower  county,  conveyed  by  S.  M.  Thompson,  which 
were  located  with  scrip  issued  to  Choctaw  county;  and  other  lands  in 
which  there  is  not  sufficient  evidence  of  defendant's  title,  especially  cer- 
tain lands  in  Bolivar  county,  unless  the  title  was  obtained  under  the 
sale  of  1875  and  the  conveyance  to  J.  D.  Stewart,  the  receiver.  Such 
tracts,  if  they  exist,  are  few  in  number;  and  as  the  lands  the  title  to 
which  is  involved  in  this  suit  amount  to  200,000  acres,  and  the  value 
in  the  neighborhood  of  $1,000,000;  and  as  the  title  to  more  than 
the  same  number  of  other  acres  of  equal  value,  and  most  of  which  are 
now  in  suit  in  this  court  and  in  the  circuit  court  of  the  United  States  in 
the  northern  district  of  this  state,  depends  upon  the  same  law  and  facts 
involved  in  this  cause  ;  and  as  I  am  so  strongly  impressed  with  the  uncer- 
tainty as  to  whether  the  Selma,  Marion  &  Memphis  Railroad  Company 
had  ceased  for  any  purpose  to  have  an  existence  before^the  suit  of  Timp- 
8on  against  the  railroad  company  was  instituted ;  and ,  if  so,  that  the 
judgment  and  all  proceedings  had  in  said  suit  were  void,  and  the  com- 
plainants aje  without  any  title  to  any  of  these  lands  whatever ;  and  also 
as  to  the  invalidity  of  the  title  under  the  sale  made  in  pursuance  of  the 
decree  of  the  United  States  circuit  court  for  West  Tennessee  in  the  cause 
of  Luke  P.  Blackburn,  above  referred  to, — I  deem  it  best  to  dismiss 
complainants'  bill  to  the  end  that  an  appeal  may  be  taken  at  once  to  the 
supreme  court  of  the  United  States,  where  the  errors  in  the  conclusion 
reached  by  me  will  be  corrected,  and  such  decision  rendered  as  will 
finally  and  conclusively  settle  the  vexed  questions  of  title  to  this  large 
body  of  land,  which  is  rapidly  increasing  in  value.  In  justice  to  my- 
self, as  well  as  to  the  learned  and  distinguished  counsel  on  both  sides 
who  have  aided  me  by  their  diligent  research  into  the  facts  and  law  pre- 
sented in  this  case,  I  cannot  conclude  this  opinion  without  returning  my 
thanks  for  their  able  and  exhaustive  arguments  in  presenting  the  ques- 
tions of  law  arising  on  each  side.     It  gives  me  great  pleasure  to  state 
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that  these  arguments  have  seldom  been  equaled  in  any  oanse  heard  hy 
me  during  the  many  years  I  have  presided  in  the  federal  courts  of  this 
state. 


McCoNNAUGHY  V.  PSNNOYBR  d  <d. 
(Circuit  Cawrt,  D.  Oregon.    July  28, 1890.) 

1.  Burr  AGAINST  State— Injukotion—Sai.b  bt  Coumissionxrs. 

A  suit  by  a  citizen  of  California  to  enjoin  the  persons  constitatiDg  the  board  of  land 
commissioners  of  the  state  of  Oregon  from  selling  certain  swamp  lands,  claimed  by 
the  plaintifT,  as  forfeited  to  the  state  for  non-compliance  with  a  condition  of  a  former 
sale  of  the  same  lands  by  the  state  to  the  plaintiff's  grantor,  is  not  a  suit  against 
the  state  of  Oregon;  it  appearing  that  the  legislation  under  which  the  defendants 
claim  the  right  to  act  is  unconstitutional  and  void,  because  it  impairs  the  obligation 
of  the  contract  of  the  state  with  such  grantor. 

8.  Swamp  Lands— Application  to  Purohabe— Contraoj. 

An  application  for  the  purchase  of  swamp  lands  under  section  3  of  the  act  of 
October  26, 1S70,  for  **the  selection  and  sale^  of  swamp  lands,  from  the  date  of  ita 
receipt  and  filing  by  the  land  commissioner  constitutes  a  contract  between  the  state 
and  the  applicant  for  the  sale  to  the  latter  of  the  tract  or  tracts  therein  meutloned, 
with  ^he  right  to  the  immediate  possession  thereof;  and,  on  the  performance  of  the 
conditloDB  subsequent,  of  payment  and  reclamation,  within  the  terms  and  require- 
meuts  of  said  section,  the  applicant,  or  his  assigns,  is  entitled  to  a  patent  therefor. 

8.  Same  —  Obligation  of  Contracts— Acts  October  18, 1878,  and  February  1«,  1887. 

Section  9  of  the  act  of  1878  does  not,  when  fairly  construed,  include  an  application 

for  the  purchase  of  swamp  land  under  the  act  of  1870,  where  there  is  no  default  in 

the  payment  of  the  20  per  centum  of  the  purchase  price,  as  provided  in  said  act  of 

1870;  but,  if  it  does  include  such  a  case,  then  it  is  unconstitutional  and  void,  as  im- 

g airing  the  obligation  of  the  contract  of  the  state  with  the  applicant,  which  gave 
im  until  90  days  after  the  publication  of  the  notice  of  the  filing  of  the  map  of  such 
lands  in  the  office  of  the  clerk  of  the  county  in  which  they  lie,  to  make  such  pay- 
ment; and  section  1  of  the  act  of  1S87,  which  declares  all  certificates  of  sale  of 
swamp  lands  void  on  which  the  20  per  centum  of  the  purchase  price  was  not  paid 

Srior  to  January  17, 1879,  is,  in  the  case  where  the  20  per  centum  was  paid  when 
ue,  according  to  the  contract  of  sale,  whether  before  or  after  said  d^y  in  1879,  un- 
constitutional and  void  for  the  same  reason. 
(Syllabus  by  the  Court.) 

In  Equity.     Suit  for  an  injunction. 
Charles  B,  Bellinger,  for  plaintiflf. 
Lewis  L.  McArthur,  for  defendants. 

Deady,  J.  By  the  act  of  March  12,  1860,  congress  granted  to  the 
state  of  Oregon  the  swamp  and  overflowed  lands  within  its  border. 

On  October  26,  1870,  the  legislature  passed  an  act  "providing  for  the 
selection  and  sale"  of  such  lands.     Sess.  Laws,  54. 

By  this  act  it  was  made  the  duty  of  the  governor,  as  land  commis- 
sioner, to  select  such  lands  by  means  of  deputies,  who  were  required  to 
return  their  selections  to  the  commissioner  for  examination.  Upon  the 
selections  being  made  in  any  county,  the  commissioner  was  required  to 
make  out,  in  duplicate,  maps  thereof,  one  copy  of  which  was  to  be  filed 
in  the  office  of  the  clerk  of  such  county,  the  date  of  which  filing  was  to 
be  certified  by  said  clerk  to  the  commissioner,  and  thereupon  the  latter 
was  required  to  give  notice  of  such  selection  and  filing  by  publication 
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ia  a  weekly  paper,  published  in  the  county,  for  four  successive  weeks. 

The  act  also  directed  the  commissioner  to  sell  such  lands  at  a  price 
not  less  than  one  dollar  per  acre  in  gold  coin.  Any  citizen  of  the  United 
States  over  21  years  of  age  might  apply  "for  the  purchase  of  any  tract 
or  tracts"  of  such  lands  by  filing  his  application  therefor  with  the  com- 
missioner, who  shall  indorse  thereon  the  date  of  such  filing,  describing 
the  same  by  the  "survey,"  or,  if  no  survey  is  made,  then  by  fences, 
ditches,  monuments,  or  other  artificial  or  natural  landmarks;  and«  in 
case  of  adverse  applicants  for  the  same  parcel  of  land,  the  commissioner 
shall  sell  the  same  to  the  person  whose  application  is  first  filed. 

Within  90  days  from  the  date  of  the  notice  aforesaid,  20  per  centum 
of  the  purchase  money  must  be  paid  to  the  commissioner,  who  shall 
"  issue  to  the  applicant  a  receipt  therefor.'*  The  balance  of  said  purchase 
money  shall  be  paid,  and  proof  of  reclamation  made,  within  10  years 
from  said  date,  when  a  patent  shall  issue  to  the  applicant;  but,  in  default 
of  such  proof  and  payment,  the  land  "shall  revert  to  the  state,  and  the 
money  paid  thereon  shall  be  forfeited." 

On  October  18,  1878,  the  legislature  passed  "an  act  providing  for  the 
selection,  location,  and  sale  of  state  lands,  and  the  management  and  dis- 
position of  the  proceeds  arising  therefrom,"  including  swamp  and  over- 
flowed lands,  and  the  express  repeal  of  sundry  acts  relating  thereto,  not 
including  the  act  of  1870.     Sess.  Laws,  41. 

By  this  act  the  governor  was  "appointed"  land  commissioner  for  the 
state,  as  he  had  been  since  1862,  by  the  act  of  October  15  of  that  year, 
(Comp.  1874,  p.  629,)  with  power  "to  locate  all  the  lands  to  which  the 
state  is  entitled  under  the  laws  of  the  United  States;"  and  the  board  of 
commissioners  for  the  sale  of  school  and  university  lands  were  author- 
ized to  sell  the  swamp  and  overflowed  lands  theretofore  or  thereafter 
"selected,"  not  exceeding  320  acres  to  any  one  person  at  not  less  than  one 
dollar  per  acre. 

After  providing  at  some  length  for  the  manner  of  applying  for  the  pur- 
chase of  swamp  lands,  and  the  purchase  and  conveyance  of  the  same, 
the  act  (section  9)  declares  as  follows : 

"All  applications  for  the  purchase  of  swamp  and  overflowed  lands,  ♦  ♦  ♦ 
made  previous  to  the  passage  of  this  act,  which  have  not  been  regularly  made 
in  accordance  with  law,  or  which  were  regularly  made,  and  the  applicants 
have  not  fully  complied  with  all  the  terms  and  requirements  of  the  law  under 
which  they  were  made,  including  the  payment  of  the  twenty  per  centum  of  the 
purchase  price,  are  hereby  declared  void  and  of  no  force  or  effect  whatever. " 

On  February  16,  1887,  the  legislature  passed  an  act,  entitled,  in  part, 
*'to  declare  void  certain  certificates  of  sale,  and  to  forfeit  certain  lands," 
(Sess.  Laws,  9,)  the  first  section  of  which  declares  as  follows: 

"That  all  certificates  of  sale  issued  by  the  board  of  commissioners  for  the 
sale  of  school  and  university  lands,  and  for  the  investment  of  the  funds  arising 
therefrom  for  swamp  or  overflowed  lands  on  w*hich  the  twenty  per  centum  of 
the  purchase  price  was  not  jiaid  prior  to  January  17,  1879,  are  hereby  declared 
void,  and  [of]  no  foree  or  effect  whatever;  and  said  board  of  commissioners 
is  hereby  authorized  and  directed  to  cancel  said  certllicates  of  sale." 
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These  certificates  of  sale  are  the  receipts  provided  for  in  the  act  of 
1870. 

The  date,  January  17,  1879,  mentioned  in  this  section,  is  the  date  of 
the  act  of  1878,  plus  the  90  days  which  elapsed  before  it  took  effect. 
Section  7  of  this  act  provides: 

"All  swamp  or  overflowed  lands  reverting  to  the  state  under  the  provisions 
of  this  act  shall  be  sold  as  provided  in  the  act  approved  October  18,  1878,  re- 
lating to  swamp  lands." 

This  suit  is  brought  by  the  plaintiff,  a  citizen  of  California,  to  restrain 
the  defendants,  citizens  of  Oregon,  constituting  the  board  of  land  com- 
missioners of  the  state,  to  restrain  them  from  selling  certain  swamp  lands 
claimed  by  the  plaintiff,  as  having  reverted  to  the  state  under  section  1 
of  the  act  of  1887. 

The  cause  was  heard  on  a  demurrer  to  the  bill. 

From  the  latter  it  appears  that  prior  to  October  18,  1878,  Henry  B. 
Owen  had  regularly  applied,  in  pursuance  of  the  act  of  1870,  for  the 
purchase  of  certain  swamp  lands,  thertofore  certified  to  the  state  by  the 
secretary  of  the  interior  as  swamp  and  overflowed,  under  said  act  of  1860, 
including  those  now  here  claimed  by  the  plaintiff;  that  thereafter,  on 
November  23, 1881,  and  on  April  3,  1884,  and  prior  to  the  expiration 
of  the  90  days  from  the  date  of  the  public  notice  provided  for  in  the  act 
of  1870,  the  said  Owen  duly  paid  to  the  board  of  land  commissioners 
the  20  per  centum  required  by  said  act  on  43,207.60  acres  of  said  lands, 
situate  in  Lake  county,  Or.;  that  about  October  15,  1884,  the  plaintiff 
purchased  said  last-mentioned  lands  from  Charles  N.  Felton,  the  gran- 
tee of  Owen,  and  now  occupies  the  same  for  hay  and  pasturage;  and 
that  he  paid  Felton  for  said  lands  the  sum  of  830,000,  and  assumed  to 
pay  the  state  the  remainder  of  the  purchase  price  therefor  when  it  be- 
came due;  that  said  defendants,  assuming  to  act  as  the  board  of  land 
commissioners,  and  pretending  that  the  certificates  of  sale  issued  to 
Owen  are  void  for  the  reason  that  the  20  per  centum  of  the  purchase 
price  was  not  paid  before  January  17,  1879,  have  canceled  the  same, 
and  have  ordered  said  lands  to  be  sold,  under  the  act  of  1887,  as  re- 
verted to  the  state,  and  have  actually  sold  about  1,000  acres  thereof. 

It  is  also  alleged  in  the  bill  that  the  defendants  are  acting  in  this 
matter  without  authority  of  law;  that  the  act  of  1887,  in  so  far  as  it 
declares  the  certificates  given  on  the  sale  of  the  lands  claimed  herein 
by  the  plaintiff  because  the  20  per  centum  of  the  purchase  price  was 
not  paid  prior  to  January  17, 1879,  is  void  and  of  no  effect,  because  it 
impairs  the  obligation  of  the  contract  with  the  state,  under  which  the 
plaintiff  claims,  for  the  sale  of  these  lands,  which  are  of  the  value  of 
»50,000. 

The  demurrer  to  the  bill  is,  in  substance,  that  the  suit  is  in  effect  one 
against  the  state,  and  therefore  this  court  is  without  jurisdiction. 

The  question,  is  this  a  suit  against  the  state?  is  the  question  in  the 
case,  and  this  involves  the  construction  and  validity  of  the  state  legisla- 
tion on  the  subject. 
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If  the  l^islation  is  invalid  under  which  the  defendants  assame  to  act, 
they  do  not  represent  the  state.  They  are  acting  without  its  authority, 
— without  the  authority  of  law, — and  are  responsible  for  their  acts  as 
private  individuals.  On  the  other  hand,  if  this  legislation  is  valid,  they 
represent  the  state,  and  the  suit,  in  substance  and  effect,  is  against  the 
state.  Such  a  suit  is  forbidden  by  the  eleventh  amendment  to  the  con- 
stitution of  the  United  States,  which  declares: 

"The  judicial  power  of  the  United  States  shall  not  be  construed  to  extend 
to  any  suit  in  law  or  equity,  commenced  or  prosecuted  against  one  of  the 
United  States,  by  citizens  of  another  state,  or  by  citizens  or  subjects  of  any 
foreign  state.'' 

Fortunately,  the  law  on  this  subject  has  been  so  carefully  and  ex- 
plicitly laid  down  by  the  supreme  court  in  numerous  cases,  from  Oshom 
v.  Bank,  9  Wheat.  738,(1824,)  down  to  Paindexterv.  Greenhow,  114  U. 
S.  270,  330,  6  Sup.  Ct.  Rep.  903,  962;  AOen  v.  Railroad  Cb.,  114  U.  S. 
311,  330,  5  Sup.  Ct.  Rep.  925,  962,  (1884;)  Hagood  v.  SoiUhem,  117  U. 
S.  52,  6  Sup.  Ct.  Rep.  608,  (1885;)  In  reAyers,  123  U.  S.  443,  8  Sup.  Ct. 
Rep.  164,  (1887,) — that  nothing  remains  for  this  court  to  do  but  to  state 
the  same  and  follow  it. 

In  Oanningham  v.  Railroad  Co.,  109  U.  S.  446,  3  Sup.  Ct.  Rep.  292, 
609,  Mr.  Justice  Miller,  after  stating  that,  "whenever  it  can  be  clearly 
seen  that  the  state  is  an  indispensable  party  to  enable  the  court,  accord- 
ing to  the  rules  which  govern  its  procedure,  to  grant  the  relief  sought, 
it  will  refuse  to  take  jurisdiction,"  proceeds  to  classify  the  cases  in  which 
jurisdiction  has  been  maintiiined.  One  of  these,  the  second,  is  where  an 
individual  is  sued  in  tort  for  some  act  injurious  to  another,  in  regard  to 
person  or  property,  to  which  his  defense  is  that  he  has  acted  under  the 
orders  of  the  government. 

In  this  class  of  cases  he  says  the  defendant  "is  not  sued  as,  or  because 
he  is,  an  officer  of  the  government,  but  as  an  individual ;  and  the  court 
is  not  ousted  of  jurisdiction  because  he  asserts  authority  as  such  officer. 
To  make  out  his  defense  he  must  show  that  his  authority  was  sufficient 
in  law  to  protect  him." 

In  support  of  this  proposition  the  justice  cites  a  number  of  cases  de- 
cided in  that  court,  including  the  then  recent  case  of  U,  S,  v.  Lee,  106  U. 
S.  196,  1  Sup.  Ct.  Rep.  240,  in  which  the  plaintiflf  below  maintained  an 
action  to  recover  the  possession  of  certain  real  property  against  persons 
claiming  to  occupy  as  the  agent  and  under  the  authority  of  the  United 
States,  on  the  ground  that  the  alleged  authority,  which  consisted  of  a 
purchase  at  an  alleged  tax -sale,  was  invalid. 

In  the  able,  and  I  think  unanswerable,  argument  contained  in  the 
opinion  of  the  supreme  court  by  the  late  Mr.  Justice  Matthews,  in 
Poindexterv.  Qreenhow,  supra,  the  question  is  thoroughly  considered  in 
the  light  of  all  the  authorities,  and  the  jurisdiction  of  the  court  unquali- 
fiedlj^  maintained. 

The  case  was  briefly  this:  On  March  30, 1871,  the  legislature  of  Vir- 
ginia authorized  the  coupons  of  the  funded  debt  of  the  state  to  be  ro- 
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ceived  in  payment  of  taxes  due  thereto,  and  by  subsequent  legislation 
forbid  their  being  so  received. 

The  plaintiff  in  error  and  below  regularly  tendered  the  defendant,  the 
collector  of  taxes,  coupons  in  payment  of  his  taxes,  whifch  were  refused, 
and  certain  of  his  personal  property  was  levied  on  for  the  same.  The 
plaintiff  then  brought  an  action  of  detinue  in  a  court  of  Virginia  to  re- 
cover his  property,  in  which  the  defendant  had  judgment.  From  there 
the  case  was  taken  by  a  writ  of  error  to  the  supreme  court  of  the  United 
States,  where  the  judgment  of  the  court  below  was  reversed,  and  it  was 
held  that  the  legislation  of  Virginia,  forbidding  these  coupons  to  be  re- 
ceived for  taxes,  impaired  the  obligation  of  its  contract  with  the  plain- 
tiff, and  was  therefore  void;  that,  as  the  plaintiff  had  paid  his  taxes  by 
the  tender  of  his  coupons,  the  defendant  had  no  authority  of  law  to  en- 
force other  payment  by  the  seizure  of  his  property;  that  in  so  doing 
the  defendant  ceased  to  be  an  officer  of  the  law,  and  became  a  private 
wrong-doer,  in  which  character  he  took  and  detained  the  property  of  tho 
plaintiff. 

In  the  course  of  the  opinion,  (page  288,  114  U.  S.,  and  page  913,  5 
Sup.  Ct.  Rep.,)  it  is  said: 

"The  ratio  decidendi  in  this  class  of  cases  is  very  plain.  A  defendant 
sued  as  a  wrong-doer,  who  seeks  to  substitute  the  state  in  his  place,  or  to 
justify  by  tlie  autliority  of  the  state,  or  to  defend  on  the  ground  that  the  state 
has  adopted  his  act  and  exonerated  him,  cannot  rest  on  the  bare  assertion  of 
his  defense.  He  is  bound  to  establish  it.  The  state  is  a  political  corporate 
body,  can  act  only  through  agents,  and  can  command  only  by  laws.  It  is 
necessary,  therefore,  for  such  a  defendant,  in  order  to  complete  his  defense, 
to  produce  a  law  of  the  state  which  constitutes  his  commission  as  its  agent 
and  a  warrant  for  liis  act.  This  the  defendant  in  the  present  case  undertook 
to  do.  He  relied  on  the  act  of  January  26,  1882,  requiring  liim  to  collect 
taxes  in  gold,  silver.  United  States  treasury  notes,  national  bank  currency* 
and  nothing  else,  and  thus  forbidding  his  receipt  of  coupons  in  lieu  of  money. 
That,  it  is  true,  is  a  legislative  act  of  the  government  of  Virginia,  but  it  is 
not  a  law  of  the  state  of  Virginia.  The  state  has  passed  no  such  law,  for 
it  cannot;  and  what  it  cannot  do,  it  certainly,  in  contemplation  of  law,  has 
not  done.  The  constitution  of  the  United  States  and  its  own  contract,  both 
irrepealable  by  any  act  on  its  part,  are  the  law  of  Virginia,  and  that  law 
made  it  the  duly  of  the  defendant  to  receive  the  coupons  tendered  in  payment 
of  taxes,  and  declared  every  step  to  enforce  the  tax  thereafter  taken  to  be 
without  warrant  of  law,  and  therefore  a  wrong.  He  stands,  then,  stripped 
of  his  olUcial  character,  and,  confessing  a  personal  violation  of  the  plaintiff's 
rights,  for  which  he  must  personally  answer,  he  is  without  defense." 

Further  on,  (page  291,  114  U.  S.,  and  page  914,  5  Sup.  Ct.  Rep.,) 
after  stating  the  difference  in  this  respect  between  the  government  of  a 
state,  its  agents,  and  the  state  itself,  it  is  said: 

"This  distinction  is  essential  to  the  idea  of  constitutional  go  ernment.  To 
deny  it  or  blot  it  out  obliterates  the  line  of  demarkation  that  separates  con- 
stitutional government  from  absolutism,  free  self-government  based  on  the 
sovereignty  ot  the  people  from  that  despotism,  whether  of  the  oi  eor  the  many* 
which  enables  the  agent  of  the  state  to  declare  and  decree  that  le  is  the  state; 
to  say  *  L'Etat  c'est  moi.*  Of  what  avail  are  written  consti  utions,  whose 
bills' of  riglit  for  the  security  of  individual  liberty  have  been  w  itten  too  often 
with  the  blood  of  martyrs,  shed  upon  the  battle-iield  and  the  s  laftold,  if  their 
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limitations  and  restraints  upon  power  may  be  overpassed  with  impuciity  by 
tlie  very  agencies  created  and  appointed  to  guard,  defend,  and  enforce  them, 
and  that,  too,  with  the  sacred  autliority  of  law,  not  only  compelling  obedience, 
bat  entitled  to  respect?  And  how  else  can  these  principles  of  individual  lib- 
erty and  right  be  maintained,  if,  when  violated,  the  judicial  tribunals  are  for*> 
bidden  to  visit  penalties  upon  individual  offenders,  who  are  the  instruniento 
of  wrong,  whenever  they  interpose  the  shield  of  the  state?  The  doctrine  is 
not  to  be  tolerated.  The  whole  frame  and  scheme  of  the  political  institutions 
of  this  country,  state  and  federal,  protest  against  it.  Their  continued  exist- 
ence is  not  compatible  with  it.  It  is  the  doctrine  of  absolutism,  pure,  simple, 
and  naked,  and  of  communism,  which  is  its  twin;  the  double  progeny  of  the 
same  evil  birth/' 

In  AUen  v.  Railroad  Co.,  mpra,  the  court  allowed  a  perpetual  injunc- 
tion against  the  auditor  of  public  accounts  and  treasurer  of  the  state  of 
Virginia,  to  prevent  the  enforcement  of  a  tax  by  the  seizure  and  sale  of  the 
plain tifi''8  property,  for  which  coupons  of  the  bonds  of  the  state  had  been 
duly  rendered  and  refused. 

These  cases  go  upon  the  theory  that  proceedings  to  enjoin  the  seizure 
and  sale  of  property,  or  for  the  recovery  of  the  possession  i)f  the  same 
when  seized,  to  enforce  the  payment  of  a  tax  for  which  a  valid  tender 
has  been  made,  are  defensive  in  their  nature,  in  which  the  plaintiff  does 
not  seek  to  .compel  the  state  or  its  agent  to  do  or  perform  any  particular 
act,  but  to  prevent  or  redress  a  wrong  to  his  property  by  a  person  act- 
ing professionally  on  behalf  of  the  state,  but  without  the  authority  of 
law. 

And  that  is  this  case  exactly.  The  defendants,  a  board  of  commis- 
sioDer$  for  the  sale  of  swamp  lands,  are  assuming  to  sell  certain  of  such 
lands  as  the  property  of  the  state.  The  plaintiff  claims  the  lands  under 
a  contract  of  purchase  from  the  state,  and  asks  to  have  the  defendants 
enjoined  from  doing  an  unlawful  act,  to  his  irreparable  injury.  The 
defendants  claim  that  they  are  acting  in  obedience  to  an  act  of  the 
legislature,  which  the  plaintiff  maintains  is  unconstitutional  and  void. 

If  the  legislation  under  which  the  defendants  assume  to  act  is  valid, — 
an  act  of  the  state  of  Oregon, — then  the  defendants  stand  for  and  repre- 
sent the  state,  which,  although  not  a  party  on  the  record,  is,  in  substance 
and  effect,  the  real  defendant,  and  therefore  the  suit  is  forbidden  by  the 
eleventh  amendment,  otherwise  not. 

And,  before  proceeding  to  consider  this  question,  it  may  be  well  to 
suggest  that  in  this  matter  the  defendants  are  not  acting  as  governor,  sec- 
retary, and  treasurer  of  the  state,  but  simply  as  a  board  of  commissioners 
for  the  sale  of  the  swamp  lands  belonging  to  the  state. 

The  state  constitution  (article  8,  §  6)  constitutes  these  persons  by  their 
tide  of  office,  and  during  their  continuance  therein,  "a  board  of  commis- 
sioners for  the  sale  of  school  and  university  lands,"  and  subsequently  the 
l^slature  devolved  on  them  the  additional  duty  of  disposing  of  the  swamp 
lands. 

A  qualified  applicant  for  the  purchase  of  swamp  lands  under  the  act 
of  1870  had  a  contract  with  the  state  for  the  sale  and  conveyance  to  him 
of  the  land  specified  in  his  application,  from  the  receipt  and  filing  of  the 
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Bame,  according  to  the  terms  and  conditions  mentioned  in  the  act.     Mc- 
Ccnnaughy  v.  WUey,  33  Fed.  Rep.  452. 

The  transaction,  as  set  forth  in  the  statute,  has  all  the  elements  of  a 
contract  of  sale.  The  statute  is  a  formal,  standing  offer  by  the  state  of 
these  lands  for  sale,  on  the  terms  therein  mentioned,  and  an  invitation 
to  all  qualified  citizens  of  the  United  States  to  become  purchasers  thereof 
by  filing  an  application  for  some  specific  tract  thereof  with  the  board, 
and  complying  with  the  subsequent  conditions  of  payment  and  reclama- 
tion. 

The  purchaser,  the  applicant,  is  entitled  to  enter  into  the  possession 
of  the  land  at  once,  and  commence  the  work  of  reclamation  and  cultiva- 
tion, and  appropriate  the  products  thereof  to  his  own  use.  The  applica- 
tion is  a  written  acceptance  of  the  offer  of  the  state,  in  relation  to  the 
land  described  therein,  and,  on  the  filing  of  the  same,  the  minds  of  the 
seller  and  the  purchaser — the  state  and  the  applicant — came  together  on 
the  proposition,  and  thenceforth  there  was  an  agreement  between  them 
for  the  sale  and  purchase  of  that  parcel  of  land,  binding  on  each  of  them, 
until  released  therefrom  by  some  substantial  default  of  the  other,  not 
overlooked  or  excused. 

This  contract,  as  soon  as  made, — as  soon  as  the  acceptance  of  the  offer 
of  the  state  is  filed, — comes  under  the  protection  of  that  restraint  on  the 
power  of  the  state  which  prohibits  it  from  passing  any  law  "  impairing 
the  obligation  of  contracts."     Const.  U.  S.  art.  1,  §  10. 

The  experience  of  a  century,  and  more,  has  demonstrated  that,  but 
for  this  wholesome  restraint  on  the  action  of  the  state  legislatures,  a  con- 
tract with  a  state  would  be  subject  to  modification  or  rescission  with  every 
whim  of  public  opinion  or  gust  of  popular  passion.. 

Section  1  of  the  act  of  1887  is  assumed  in  the  bill  as  the  legislation 
which  impairs  the  obligation  of  this  contract,  and  under  which  the  de- 
fendants are  wrongfully  attempting  to  sell  this  land.  It  expressly  avoids 
all  sales  of  swamp  land  on  which  the  20  per  centum  was  not  paid  prior 
to  January  17,  1879.  This  is  broad  enough  to  include  the  purchase  by 
Owen,  under  which  the  defendant  claims.  But,  as  appears,  the  con- 
tract with  Owen  gave  him  90  days  after  the  publication  of  the  notice  in 
which  to  make  this  payment.  This  period  had  not  expired  on  January 
17,  1879,  and  before  it  did  expire  the  20  per  centum  was  duly  paid 
and  accepted  by  the  board. 

It  appears  that  the  legislature  of  1887  undertook  to  annul  this  con- 
tract, and  require  the  certificates  given  the  purchaser  to  be  canceled,  on 
the  ground  that  he  had  not  complied  with  section  9  of  the  act  of  1878, 
by  paying  the  20  per  centum  prior  to  January  17,  1879,  the  date  when 
that  act  took  effect. 

But  the  act  of  1878,  fairly  and  reasonably  construed,  did  not  require 
such  payment  to  be  so  made.  It  declared  void  and  of  no  effect  applica- 
tions where  the  purchaser  had  not  fully  complied  with  "the  terms  and 
requirements  of  the  law"  under  which  they  were  made,  "including  the 
payment  of  the  20  per  centum  of  the  purchase  price." 

Counsel  for  the  defendants  insists  that  this  act  must  be  construed  as 


Digitized  by 


Google 


m'cOKNAUGHY  V,  PBNNOYEB.  203 

requiring  the  payment  of  this  20  per  centum  prior  to  January  17, 1879, 
even  if  the  same  was  not  then  due  according  to  the  terms  of  the  sale,  as 
stated  in  the  act  of  1870.  If  this  be  so,  then  the  act  is  so  far  void,  be- 
cause it  impairs  the  obligation  of  the  contract  of  sale,  whereby  the  pur- 
chaser was  to  have  until  90  days  after  the  publication  of  notice  to  make 
the  payment  in,  without  reference  to  when  such  publication  should  be 
made.  The  state  had  the  right  to  make  this  publication  whenever  it 
was  ready,  and  so  compel  the  payment  within  90  days  thereafter;  but 
it  had  no  power  to  require  or  compel  the  payment  sooner  than  this,  and 
before  it  was  due.  This  is  a  matter  material  to  the  purchaser.  He 
ought  not  to  be  required  to  make  this  payment  before  it  is  due;  and  every 
moment  of  time  which  the  law  gives  him  to  make  the  payment  in  pro- 
longs, by  so  much,  the  expiration  of  the  succeeding  10  years  within 
which  he  may  reclaim  the  land  and  pay  the  balance  of  the  purchase 
price. 

But  I  do  not  think  the  act  of  1878  ought  to  be  so  construed,  or  that 
it  will  even  bear  such  a  construction.  By  its  express  terms  it  does  not 
include  any  case  except  where  there  is  a  default  on  the  part  of  the  pur- 
chaser. The  failure  to  pay  the  20  per  centum  is  included  in  the  failure 
to  comply  with  the  terms  and  requirements  of  the  law  generally.  It  is 
not  the  mere  non-payment  of  this  per  centum  by  a  given  day  that  is  to 
have  the  effect  to  make  void  the  application  or  the  purchase,  but  the 
failure  to  do  so  when  and  as  required  by  law,  namely,  within  90  days 
after  the  publication  of  the  notice  of  filing  the  map.  Any  other  con- 
struction of  the  section  would  not  only  be  strained,  but  would  impute 
to  the  legislature  a  purpose  to  impair  the  obligation  of  the  contract  of  the 
state  with  the  purchaser,  which  ought  not  to  be  done  if  it  can  be  avoided. 

Prior  to  the  passage  of  the  act  of  1887,  the  act  of  1878  was  not  re- 
garded as  affecting  sales  where  there  had  been  no  default  in  the  payment 
of  the  20  per  centum,  or  otherwise,  on  the  part  of  the  purchaser  or  his 
assigns. 

In  an  opinion  delivered  by  the  board  of  land  commissioners  some  years 
before  the  passage  of  the  former  act,  entitled  "  In  the  matter  of  the  ap- 
plication of  H.  C.  Owen  for  a  certificate  of  purchase  of  certain  swamp 
lands,"  it  was  held  that  the  act  of  1878  does  not  apply  to  a  case  where 
the  period  prescribed  by  the  act  of  1870  for  the  payment  of  the  20  per 
centum  has  not  expired;  and  such  I  understand  has  been  the  uniform 
construction  heretofore  given  to  the  act  by  the  board. 

The  construction  given  to  a  statute  by  the  executive  or  administrative 
ofiicers  of  the  government  charged  with  its  execution  is  entitled  to  re- 
spectful consideration,  and  ought  not  to  be  lightly  overruled.  Endl*. 
Interp.  St.  §  360;  U.  S.  v.  Mowe,  95  U.  S.  763;  Scanlan  v.  Childs,  33 
Wis.  666;  Westbrookv.  Miller,  56  Mich.  151,  22  N.  W.  Rep.  256. 

In  conclusion,  the  act  of  1878  does  not  authorize  the  board  to  treat 
this  land  as  reverted  to  the  state,  because  the  20  per  centum  of  the  pur- 
chase price  was  not  paid  before  it  took  effect,  and  would  be  unconstitu- 
tional and  void  if  it  did.  The  per  centum  was  duly  paid  and  accepted 
by  the  board  when  it  was  due. 
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Section  1  of  the  act  of  1887  is  void  and  of  no  effect  in  the  case  of  con- 
tracts like  this,  where  this  per  centum  was  not  due  and  payable  prior  to 
January  17,  1879. 

This  being  so,  the  defendants  are  acting  without  the  authority  of  law, 
— without  the  authority  of  the  state.  They  do  not  represent  the  state. 
The  state  is  not  a  party  to  this  suit  either  on  the  record  or  in  substance 
or  effect,  and  therefore  the  court  has  jurisdiction  of  the  same  as  a  suit 
between  private  persons  who  are  citizens  of  different  states. 

The  plaintiff  is  entitled  to  a  perpetual  injunction  against  the  defend- 
ants, and  for  costs.  * 


Consolidated  Tank-Line  Co.  v.  Kansas  City  Varnish  Co. 

{C^CfiiU  Court,  W,  D.  Iffoffouri,  TT.  D.    September  5, 1890.) 

Appointment  op  Reoeiybb. 

Where  a  manufacturing  corporation  has  debta  exceeding  its  oapital  stock,  and 
It  is  unable  to  meet  its  paper  as  it  matures,  and  its  assets  are  in  such  condition 
that  they  are  not  available  either  as  security  or  collateral  for  the  purpose  of  bor- 
rowing or  for  the  purpose  of  conversion,  and  it  is  apparent  that  enough  would  not 
be  realized  from  a  forced  sale  of  its  plant  and  accounts  to  meet  its  obUgations, 
which  will  soon  become  due,  and  where  its  credit  is  gone,  and  its  directors  have 
of  their  own  accord  executed  a  deed  of  trust  of  all  the  corporate  property  for  the 
benefit  of  certain  creditors  to  secure  paper  indorsed  by  the  directors,  and  where 
the  trustee  has  taken  possession,  an  application  by  the  non-preferred  creditors  to 
enjoin  further  proceedings  under  the  deed  of  trust  and  for  the  appointment  of  a 
receiver  wiE  be  granted. 

In  Equity. 

Henry  WMman^  for  complainant. 

Lathrqpf  Smith  &  Morrow^  J.  L.  Wheder^  and  D.  J.  Hoff^  for  defend- 
ant. 

Pnnjps,  J.,  (praMy.)  This  is  an  application  for  injunction  and  the 
appointment  of  a  receiver.  I  have  given  the  case  such  consideration  as 
the  limited  opportunity  would  permit.  Of  course,  on  this  preliminary 
hearing,  before  the  coming  in  of  an  answer,  the  principal  questions  to 
be  determined  by  the  court  are  as  to  the  existence  of  the  solvency  or 
insolvency  of  the  defendant  corporation,  and  the  necessity  for  the  ap- 
pointment of  a  receiver  under  the  circumstances.  It  appears  from  the 
face  of  the  bill,  and  the  affidavits  pro  and  con  submitted  on  the  prelim- 
inary hearing,  that  this  Kansas  City  Varnish  Company,  with  a  paid-up 
capital  stock  of  $26,000,  in  the  course  of  a  year's  businej  i  or  more,  has 
to-day  an  existing  indebtedness  of  about  $32,000  in  rounc  figures.  The 
affidavits  show,  as  well  as  the  allegations  of  the  bill  ,nd  the  corre- 
spondence with  its  creditors,  that  for  some  time  past  it  1  as  been  under 
great  financial  distress.  It  has  been  under  an  irresistibl  i  pressure,  un- 
able practically  to  meet  its  accruing  and  maturing  oblige  tions.  While 
it  is  true  that  the  great  body  of  the  indebtedness  of  th  i  concern  does 
not  mature  until  this  month,  yet  part  of  the  obligation    are  due,  and 
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for  some  time  back  some  of  its  creditors  have  been  exigent  and  urgent, 
and  they  have  complained  that  the  debtor  has  been  delinquent  and  slow. 
On  one  debt  of  92,500,  owing  to  the  Consolidated  Tank-Line  Company, 
one  of  the  creditors  here,  some  time  ago  the  last  payment  of  $250  was 
all  that  it  could  make.  It  has  no  money  in  bank,  but  has  been  over- 
drawing, and  the  matter  of  a  check  of  a  hundred  dollars  was  repudiated 
and  protested  for  non-payment.  It  claims  by  affidavits  read  on  this 
hearing  to  have  about  $25,000  of  assets  in  the  fprm  of  bills  receivable, 
notes  and  accounts,  and  outstanding  claims;  but  the  court,  at  least  on 
this  preliminaxy  hearing,  is  clearly  justified,  from  all  the  facts  and  cir- 
cumstances in  evidence,  in  concluding  that  these  claims  are  not  in  tan- 
gible shape;  that  its  assets  are  not  available  for  immediate  emei^encies. 
Otherwise,  either  by  placing  these  assets  or  accounts  and  notes  as  col- 
lateral security,  it  might  have  obtained  loans,  or  it  might  have  con- 
verted some  of  them  by  reasonable  discounts,  to  have  raised  sufficient 
money  at  least  to  keep  the  concern  going;  to  impart  to  it  some  vitality 
and  some  life.  It  is,  however,  quite  inferable  from  the  character  of  the 
correspondence  and  other  facts  disclosed  that  it  has  run  its  length  of 
credit  about  to  the  end;  so  that  on  the  25th  day  of  August  last  past,  the 
board  of  directors,  who  seem  to  be  its  principal  and  almost  exclusive 
stockholders,  on  final  conference  and  consultation  concluded  that  the 
best  thing  they  could  do  was  to  make  a  conveyance  in  the  form  of  a  deed 
of  trust,  in  which  they  assigned  every  article  and  item  of  property  it  has, 
all  its  notes  and  accounts,  even  its  lease  on  the  property,  down  to  a  lit- 
tle pony  and  surrey;  everything,  with  great  particularity,  were  trans- 
ferred to  the  trustee  for  the  benefit  of  certain  specified  creditors.  In 
other  words,  it  transferred  by  this  deed  of  trust  everything  it  has  except 
the  mere  franchise.  It  simply  reserved  the  franchise  ad  hoc;  all  else  it 
conveys.  This  deed  of  trust  seems  to  have  been  made  under  some 
emergency.  It  was  put  to  record  at  9  o'clock  and  50  minutes  at  night, 
and  at  10  o'clock  the  same  night,  as  stated  by  the  trustee,  he  took  pos- 
session of  the  concern. 

Now,  it  is  true  that,  as  a  rule  of  equity  practice,  the  courts  are  very 
reluctant  to  appoint  receivers,  upon  the  idea  that  it  is  a  practical  dis- 
placement of  the  board  of  directors.  It  is  an  assumption  of  the  func- 
tions of  the  directors.  It  displaces  the  board  of  managers  placed  there 
by  the  stockholders,  who  sustain  the  relation  of  trustees  for  the 
stockholders,  trustees  for  the  corporation,  and  trustees  for  its  cred- 
itors; and,  before  the  court  will  take  charge  of  the  corporation,  and 
thus  displace  its  chosen  directors  and  managers,  it  ought  to  have  the 
clearest  evidence  of  the  absolute  necessity  for  such  extraordinary  action 
for  the  protection  of  the  creditors,  stockholders,  and  all  parties  con- 
cerned. But  the  court,  in  this  case,  has  been  relieved  of  this  aspect 
or  embarrassment  of  the  question  somewhat  by  the  conduct  of  the 
board  of  directors.  This  deed  of  trust,  by  which  they  have  placed  the 
entire  assets  and  property  of  the  concern  in  the  hands  of  this  trustee, 
and  authorized  him  to  take  immediate  possession,  which  he  did  do 
at  once,  and  has  since  been  in  the  absolute,  unrestricted,  and   un- 
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divided  control  of  the  whole  property,  amounts  in  effect  to  an  ab- 
dication of  the  functions  of  the  board  of  directors.  They  thereby 
confess  the  fact  that  the  concern  can  no  longer  go  under  their  manage- 
ment, and  they  have  given  up  its  control  by  their  own  voluntary  act  to 
a  trustee.  In  that  attitude  it  is  now  a  question,  in  respect  to  these  non- 
preferred  creditors,  whether  a  court  of  equity  should  interpose  and  take 
charge  of  this  property  and  manage  it. 

There  is  one  very  prominent  fact  connected  with  the  history  of  the 
case  which  is  not  unworthy  of  consideration.  It  appears  that  on  a  part, 
in  fact  a  very  considerable  part,  of  the  indebtedness  secured  by  this  deed 
of  trust,  the  board  of  directors,  or  at  least  a  part  of  them,  are  themselves 
indorsers.  They  are  sureties  upon  these  notes;  and  this  movement  on 
the  part  of  the  board  of  directors  was  entirely  voluntary.  It  does  not 
appear  that  they  were  urged  to  the  making  of  this  deed  of  trust  by  the 
creditors,,  but  they  did  this  without  the  knowledge  of  at  least  some  of 
the  creditors;  and  it  is  to  be  assumed  for  the  purpose  of  the  present  in- 
quiry that  the  board  of  directors  in  making  this  deed  of  trust,  by  which 
they  preferred  the  debts  upon  which  they  were  sureties,  were  more  con- 
cerned for  their  own  protection  than  for  that  of  the  creditors,  because 
they  are  bound  to  the  creditors  for  the  debt,  and  it  appears  that  they  are 
solvent.  That  presents  this  question:  It  has  been  held — and  I  had 
occasion  to  consider  the  question  very  thoroughly  while  on  the  court  of 
appeals,  {OUy  of  Kansas  v.  AUm^  28  Mo.  App.  132,)  and  the  opinion 
has  been  followed  since  by  the  supreme  court  of  this  state,  or  cited  with 
approval — that,  after  a  business  corporation  ceases  to  be  a  "going  con- 
cern," and  is  no  longer  possessed  of  vitality  enough  to  survive  and  con- 
tinue its  business,  and  the  board  of  directors  conclude  that  they  can  go 
no  further,  then  the  directors  become,  eo  in^nti\  by  that  very  act, 
trustees  for  the  benefit  both  of  the  stockholders  and  the  creditors;  and  it 
is  not  within  the  power  or  competency  of  the  trustees  to  prefer  them- 
selves, the  board  of  directors,  as  creditors  of  the  concern.  Their  rela- 
tion becomes  one  of  trustee  to  the  whole  property.  They  must  admin- 
ister the  whole  assets  of  the  corporation  for  the  benefit  of  all  of  the  cred- 
itors, to  be  distributed  pari  2)a^w  equsilly  between  them;  and  they  can- 
not, after  the  corporation  reaches  that  juncture  and  condition  of  affairs, 
make  a  preference  for  themselves.  Now,  these  directors,  in  so  far  as  the 
debts  are  concerned  on  which  they  are  sureties,  if  this  deed  is  sustained, 
are  in  effect  doing  by  indirection  what  they  cannot  do  directly,  provided 
this  concern  is  insolvent,  and  no  longer  a  going  concern.  I  do  not  un- 
dertake to  say  at  this  hearing  or  at  this  juncture  that  the  case  as  pre- 
sented comes  within  the  rule  laid  down  in  the  cases  to  w  ich  I  refer, 
but  it  strikes  me,  upon  first  impression,  as  being  so  nearly  in  line  with 
the  principle  involved,  that  for  the  purposes  of  this  prelimi  lary  hearing 
the  court  ought  to  treat  the  matter  for  the  time  being  as  if  tl  ese  directors 
had  undertaken  to  secure  and  prefer  themselves  to  theexcli  sion  of  other 
creditors  of  the  concern,  taking  advantage  of  their  inside  1  nowledge  of 
the  actual  condition  and  workings  of  the  corporation  to  gai  i  a  personal 
advantage.     They  are  bound  to  consider  themselves  as  trusi  3es  of  a  trust 
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which  they  are  to  administer  as  any  other  trustee,  with  ahsolute  impar- 
tiality, having  no  friends  to  reward  or  enemies  to  punish;  and  when 
they  undertook  to  do  what  has  been  done,  to  say  the  very  least,  it  cre- 
ates suspicion.  Of  course,  that  is  a  question  which  lies  beyond  the 
present  decision  for  ultimate  consideration  and  determination,  when  All 
the  facts  are  before  the  court;  but  I  think  for  the  purposes  of  this  pre- 
liminary hearing  the  court  ought  to  construe  that  special  act  against  the 
board  of  directors,  as  one  which  ought  to  invoke  and  invite  the  interpo- 
sition of  a  court  of  equity  for  the  protection  of  the  interests  and  rights  of 
all  the  parties  concerned,  ad  interim. 

Going  back  to  the  question  of  solvency,  it  is  very  difficult  for  a  court 
to  lay  down  a  definition  of  solvency  or  insolvency  that  is  applicable  in- 
terchangeably to  every  case.  A  great  many  authorities  have  been  cited 
by  counsel  under  the  bankrupt  law.  I  would  not  in  this  case  be  dis- 
posed to  apply  the  rigor  of  the  rule  that  obtains  in  bankruptcy  pro- 
ceedings,— that  whenever  a  business  concern  is  unable  to  meet  its  com- 
mercial paper  as  it  matures,  in  the  ordinary  course  of  business,  it  is  in- 
solvent. The  term  must  necessarily  be  construed  with  reference  to  the 
particular  facts  of  the  case.  Take  the  case  of  a  farmer  who  has  his  farm 
and  stock.  He  may  have  a  note  outstanding,  and  may  be  unable  to 
meet  it  at  maturity,  and  yet  he  has  property,  both  land  and  stock, 
subject  to  execution,  which  could  be  seized  and  applied  to  the  payment 
of  debts.  We  would' not  apply  to  him  the  rigors  of  the  commercial  law. 
Then  take  a  corporation  like  this,  a  business  concern.  I  think  a  me- 
dium ground  is  to  be  taken  between  the  bankrupt  law  and  that  in  the 
case  of  the  farmer  such  as  I  have  presented.  A  business  concern  like 
this,  with  nothing  but  its  franchise,  its  capital  stock,  and  the  intelli- 
gence and  business  capacity  of  its  board  of  directors,  depends  for  its 
very  life  upon  credit.  It  could  hardly  run  a  day  without  credit.  It 
is  buying  material,  manufacturing  and  selling  it.  It  must  have  credit 
in  bank.  It  must  have  credit  with  its  vendors, -^the  parties  from  whom 
it  buys.  I  think  it  would  be  a  very  safe  rule  to  say  in  a  case  of  that 
character  that  where  it  is  unable  to  meet  its  paper  in  bank  and  to  other 
creditors  as  it  matures,  and  its  assets  are  in  such  a  condition  that  they 
are  not  available  either  as  security  or  collateral  for  the  purpose  of  bor- 
rowing, or  for  the  purpose  of  conversion,  and,  in  addition  to  that,  it  is 
apparent  that  there  would  not  be  sufficient  money  realized  by  sale  un- 
der execution  to  meet  these  liabilities,  it  is  practically  insolvent. 

Respondents  estimate  in  their  affidavits  the  plant  of  property  at  $20,- 
000,  and  the  paper  owing  the  concern — ^notes  and  accounts  outstanding 
— at  $25,000.  I  think  the  court  would  be  very  safe  in  saying  that,  if 
on  a  forced  sale  or  execution  it  had  to  be  wound  up  within  a  reasonable 
time  and  under  ordinary  circumstances,  there  should  be  realized  50  cents 
on  the  dollar  of  those  assets,  it  would  be  a  pretty  large  dividend;  and 
it  would  take  about  75  per  cent,  to  meet  the  debts  due  and  maturing  in 
this  month  and  shortly  after.  So  that  I  think  the  concern,  with  $32,- 
000  of  outstanding  indebtedness  now  nearly  due,  with  no  money  in 
bank,  credit  gone,  unable  to  meet  a  check  of  a  hundred  dollars  sent  to 
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bank,  is  sick,  and  almost  sick  nnto  death;  and  whether  it  can  survive 
will  depend  much  on  the  good  nursing  a  court  of  chancery  can  give, 
and  by  which  it  may  possibly  be  resuscitated.  Now,  these  respondents 
seem  to  think — and  hope  is  always  a  great  .thing  in  commerce — that 
they  can  survive  with  a  little  rest.  I  know  of  no  better  means  for  them 
to  keep  life  in  them  and  stay  on  their  feet  than  for  the  court  to  take 
charge  of  this  matter  for  them.  In  the  management  of  a  concern  like 
this,  in  an  insolvent  condition,  with  the  latitude  which  a  court  of  eq- 
uity has  in  running  the  business,  and  giving  it  provisional  credit,  au- 
thorizing a  receiver  to  go  ahead  with  the  business,  keeping  it  going,  it 
the  court  discovers  there  is  any  hope  and  vitality  in  it,  seems  to  me  to 
be  best  for  all  parties  in  interest.  If  the  assets  turn  out  as  respondents 
seem  to  think  they  will,  there  will  be  no  end  put  to  the  corporation. 
They  can  paj'^  off  these  debts,  or  the  court  will  pay  them  from  the  busi- 
ness, and  they  have  their  franchise.  I  think  this  k  case  where  sound 
discretion  and  a  proper  regard  for  the  interests  of  all  parties  concerned 
will  justify  the  court  in  interposing  to  enjoin  further  action  under  the 
deeds  of  trust  for  the  present,  reserving  the  question  of  the  rights  of  the 
respective  parties  for  determination  upon  final  hearing.  The  court  does 
not  desire  to  be  understood  as  casting  any  reflection  upon  the  compe- 
tency or  trustworthiness  of  the  present  trustee.  There  is  only  this  to 
be  said  in  respect  to  that:  He  was  chosen  by  this  board  of  directors; 
he  is  in  the  employ  of  the  president  of  the  concern  in  another  branch 
of  his  business;  he  is  without  bond,  and  is  possessed  of  little  prop- 
erty. While  he  might  manage  the  affairs  of  the  concern  with  ability 
and  fidelity,  yet  a  receiver  is  required  to  give  bond.  He  then  becomes 
an  officer  of  the  court,  and  is  under  the  direction  and  supervision  of  the 
court.  This  is  better  for  all  the  creditors.  As  to  the  preferred  credit- 
ors, it  is  to  their  interest  that  the  very  most  be  realized  out  of  the  as- 
sets possible.  It  is  also  better  for  the  non-preferred  creditors  that  the 
matter  be  managed  by  the  court  for  the  time  being.  So  that  as  the 
matter  stands  the  prayer  of  the  petition  will  be  granted  provisionally. 
A  provisional  order  of  injunction  will  be  made,  and  if  you  can  agree 
upon  a  receiver  the  court  will  appoint  him,  otherwise  the  court  will  se- 
lect one. 


Garter  et  al.  v.  Allino  et  al. 
(Circuit  Court,  N.  D.  Illinoia,    June  80, 1890.) 

Ooktract—Valtoitt— Restraint  op  Tradb. 

A  contract  between  a  manufacturing  corporation,  whose  business  extends  through- 
out the  United  States  and  Canada,  and  one  of  its  traveling  salesmen,  who  has  been 
in  its  employ  for  several  years,  whereby  he  agrees  not  to  enter  the  service  of  any 
business  competitor  of  the  corporation  for  three  years  after  leaving  its  service,  is 
valid. 

In  Equity, 
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J.  £•  Highy  for  complainants. 

Cratty  Bros.  &  Aehcrafi^  for  defendants'. 

Blodgett,  J.  The  bill  in  this  case  seeks  an  injunction  against  the 
defendant  Ailing,  restraining  him  from  entering  into  the  employment 
of  the  other  defendant,  the  L.  H.  Thomas  Company,  and  for  other  re- 
lief. The  material  allegations  of  the  bill,  so  far  as  necessary  for  the 
disposition  of  the  case,  are:  That  on  the  2d  day  of  January,  1888,  and 
for  many  years  prior  thereto,  complainants  were  and  had  been  copart- 
ners doing  business  under  the  firm  name  and  style  of  Carter,  Dinsmore 
&  Co.,  engaged  in  the  business  of  manufacturing  and  selling  inks  and 
mucilage,  having  their  manufactory  and  principal  office  in  the  city  of 
Boston,  in  the  state  of  Massachusetts,  with  depots  or  warehouses  in  the 
city  of  New  York  and  the  city  of  Chicago;  that  in  the  conduct  of  their 
business  they  had  employed,  and  still  employ,  traveling  agents,  can- 
vassers, and  salesmen,  to  introduce  and  sell  the  products  of  their  manu- 
facture throughout  the  United  States  and  Canada;  that  the  inks  so  manu- 
factured and  sold  by  complainants  have  always  been  known  to  the  trade 
and  to  the  public  under  the  name  of  "Carter's  Inks;"  and  that  under 
said  name  such  inks,  and  the  mucilage  manufactured  by  the  firm,  have, 
by  reason  of  their  excellence,  and  through  the  means  of  such  traveling 
men,  canvassers,  and  salesmen,  as  well  as  by  extensive  advertising  at 
large  expense  to  complainants,  become  widely  and  favorably  known 
throughout  the  United  States  and  Canada,  as  well  as  in  various  foreign 
countries,  whereby  complainants  have  established  a  large  and  profitable 
business  in  the  manufacture  and  sale  of  said  products  throughout  the 
United  States  and  Canada;  that  about  the  year  1881  the  defendant  Ed- 
ward H.  Ailing  entered  into  the  employment  of  said  firm  as  a  general 
salesman,  involving  the  duties  of  canvassing,  and  introducing  samples 
to  and  soliciting  the  trade  of  customers,  and  in  part  of  selling  to  the 
trade,  and  to  the  advertising  departments  of  such  business.  It  is  fur- 
ther alleged,  that  on  the  2d  day  of  January,  1888,  the  said  Ailing  en- 
tered into  a  certain  written  agreement  with  complainants  for  a  further 
employment  by  them,  by  which  agreement  AUmg  agreed  to  work  for 
complainants  in  the  traveling,  canvassing,  and  advertising  departments 
of  their  business,  and  to  do  work  in  such  other  departments  as  they 
might  request,  from  January  1,  1888,  to  July  1,  1890,  for  which  serv- 
ice complainants  were  to  pay  him  as  salary  $200  per  month  during  said 
two  and  a  half  years,  and  at  the  expiration  of  said  two  and  a  half  years 
a  further  sum,  calculated  upon  a  percentage  of  the  net  profits  of  the  firm 
for  the  entire  period  of  such  employment,  over  and  above  the  amount 
of  said  monthly  payments,  complainants  also  to  pay  all  of  AUing's  trav- 
eling expenses.  R  was  also  provided  by  the  contract  that  either  party 
might  terminate  the  same  by  giving  one  month's  notice  in  writing,  pro- 
vided the  other  failed  to  comply  with  all  the  terms  and  provisions  therein 
expressed.  Ailing,  in  and  by  the  contract,  further  covenanted  that  he 
would  not,  within  three  years  from  the  termination  of  his  employment 
by  complainants,  whenever  that  might  be,  travel,  canvass,  or  advertise 
v.43F.no.8— 14 
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for,  or  otherwise  assist  any  one  engaged  in,  nor  himself  engage  directly 
or  indirectly  in,  any  line  of  business  carried  on  or  contemplated  at  the 
time  of  the  termination  of  his  employnlent  by  the  complainant,  nor  fur- 
nish information  directly  or  indirectly  to  any  one  engaged  or  interested 
in  any  such  line  of  business.  He  further  agreed  not  to  communicate 
during  the  continuance  of  said  agreement,  or  at  any  time  subsequently, 
any  information  relating  to  the  secrets  of  the  traveling,  advertising,  and 
canvassing  departments,  nor  any  knowledge  or  secrets  which  he  then 
had  or  might  ffom  time  to  time  acquire  pertaining  to  the  other  depart- 
ments of  the  business  of  said  complainants,  to  any  person  not  a  member 
of  complainants'  firm,  except  as  requested  in  writing  by  complainants; 
and  in  case  of  violation  of  said  covenant  the  defendant  Ailing  agreed  to 
pay  complainants  or  their  legal  successors  the  sum  of  $5,000  as  liqui- 
dated damages,  but  such  payment  was  not  to  release  him  ttom  the  ob- 
ligations undertaken,  or  from  liability  for  further  breach  thereof.  And 
it  was  further  provided  that,  in  case  of  any  termination  whatever  of 
said  contract,  the  obligations  of  the  defendant  Ailing,  as  expressed  in 
the  covenant  just  recited,  should  remain  in  full  force.  The  bill  fur- 
ther charges  that  the  defendant  Ailing  left  the  employment  of  complain- 
ants in  the  month  of  January,  1889,  and  that  he  soon  thereafter  entered 
into  the  employment  of  the  defendant  the  L.  H.  Thomas  Company, 
which  is  a  corporation  organized  under  the  laws  of  the  state  of  Illinois, 
for  the  purpose,  among  other  things,  of  manufacturing  and  selling  inks 
and  mucilage;  that  its  manufactorj'  is  located  in  the  vicinity  of  the  city 
of  Chicago,  and  its  principal  office  is  in  the  city  of  Chicago;  and  that 
the  business  of  the  said  L.  H.  Thomas  Company  is  of  the  same  nature 
with  that  of  complainants,  and  is  conducted  in  substantially  the  same 
manner, — by  the  employment  of  canvassers  and  traveling  salesmen,  and 
by  advertising  and  selling  its  products  throughout  the  country, — and  that 
it  is  a  competitor  with  complainant  in  such  business.  The  bill  also 
charges  that  the  defendant  the  L.  H.  Thomas  Company  was  fully  ad- 
vised at  the  time  of  employing  AUing  of  his  obligation  to  complainants 
under  the  agreement  of  January  2,  1888,  and  that  complainants  fear 
that  in  the  course  of  his  employment  with  said  L.  H.  Thomas  Com- 
pany, Ailing  is  communicating  to  and  using  for  the  benefit  of  said  com- 
pany the  inlbrmation* which  he  has  obtained  as  an  employe  of  complain- 
ants' concern,  and  the  methods  of  complainants'  business,  and  will  com- 
municate to  said  company  the  trade  secrets  pertaining  to  complainants' 
business  so  acquired  by  him  while  in  complainants'  employ,  and  will  avail 
himself  of  such  trade  secrets  to  promote  the  business  and  further  the 


interests  of  said  company  as  a  competitor  of  complainants, 


and  irreparable  injury  of  complainants.     The  bill  prays  ai    injunction 


restraining  AUing,  for  a  period  of  three  years  from  the  termi 


employment  with  complainants,  from  traveling,  canvassing  :  jr,  ami  oth 


erwise  assisting  the  L.  H.  Thomas  Company,  or  any  other 
or  persons  engaged  in,  or  from  himself  engaging  directly 
in,  the  business  of  manufacturing  or  selling  inks,  writing 
mucilage,  and  from  furnishing  any  information,  directly  o 
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to  the  L.  H.  Thonias  Company,  and  to  any  other  person  or  corporation 
engaged  in  or  interested  iu  such  business,  or  from  communicating  di- 
rectly or  indirectly  to  any  such  person  or  corporation  any  information 
relating  to  the  secrets  of  the  traveling,  advertising,  or  canvassing  de- 
partments of  complainants'  firm.  And  that  the  L.  H.  Thomas  Com- 
pany, its  officers,  agents,  and  employes,  may  also  be  enjoined  and  re- 
strained for  a  like  period  from  employing  Ailing  to  travel,  canvass,  or 
advertise  for,  and  otherwise  assist  said  company  in  the  business  of  man- 
ufacturing and  selling  inks,  writing  fluids,  and  mucilage. 

There  is  no  dispute  as  to  the  facts  in  the  case.  It  is  conceded  that 
complainants  were  manufacturers  and  sellers  of  inks,  etc. ,  as  charged  in 
their  bill;  that  Ailing  entered  into  complainants'  employ  under  this  con- 
tract, and  continued  in  their  service,  as  a  traveling  salesman  and  can- 
vasser and  advertiser  of  their  inks,  up  to  about  the  20th  of  Januar}', 
1889,  at  or  about  which  time  difficulties  arose  between  said  parties  touch- 
ing the  manner  in  which  Ailing  should  conduct  the  business  for  com- 
plainants, and  he  was  notified  that  complainants  had  discharged  him; 
and  that  within  a  very  short  time  after  such  discharge  defendant  Ailing 
became  connected  with  the  said  L.  H.  Thomas  Company  as  its  presi- 
dent, taking  the  general  charge  and  management  of  its  affairs,  including 
the  selling  of  its  inks,  nmcilage,  bluing,  and  writing  fluids;  and  that 
the  other  officers  of  the  L.  H.  Thomas  Company  were  duly  notified,  at 
or  before  the  time  when  Ailing  went  into  their  employ  in  the  capacity 
aforesaid,  of  his  obligations  under  said  contract  to  complainants. 

The  only  defense  seriously  insisted  upon  in  the  case  is  that  this  con- 
tract is  void  as  a  contract  in  restraint  of  trade.  There  is  no  difference 
between  counsel  as  to  the  tenor  and  scope  of  the  earlier  English  doctrine 
upon  the  subject  of  contracts  like  that  now  under  consideration.  It  was 
held  that  they  were  contrary  to  public  policy  and  void;  but,  as  the  later 
cases  came  before  the  court,  this  doctrine  was  much  relaxed,  and  the 
first  modification  of  the  doctrine  was  the  recognition  of  the  validity  of 
contracts  of  this  nature  where  the  restraint  was  limited  as  to  space  or 
time,  and  reasonable  in  its  nature,  and  the  reported  cases  are  abundant 
in  which  an  undertaking  by  one  person  not  to  carry  on  a  given  business 
within  a  limited  area  and  within  a  fixed  period  of  time  has  been  sus- 
tained, and  a  breach  of  the  undertaking  enjoined,  in  a  court  of  equity. 
In  later  years  a  further  relaxation  of  the  old  rule  has  grown  up  both  in 
England  and  America,  and  the  courts  have  repeatedly  recognized  the  va- 
lidity of  contracts  in  restraint  of  trade  throughout  an  entire  state  or  coun- 
try, where  such  restraint  was  not  unreasonable,  in  view  of  the  nature 
and  extent  of  the  business  of  the  covenantee.  In  Machine  Co.  v.  MorsCy 
103  Mass.  73,  where  the  defendant  had  conveyed  to  the  plaintiff"  certain 
patents  for  improvements  in  twist  drills  and  collets,  with  an  agreement 
to  use  his  best  efforts  to  perfect  improvements  in  the  business,  and  to  do 
no  act  that  might  injure  complainant  or  its  business,  and  that  he  would 
at  no  time  aid,  assist,  or  encourage  in  any  manner  any  competition 
against  the  same,  he  agreeing  to  serve  as  superintendent  of  complainant 
for  three  years,  performing  all  such  duties  as  should  be  assigned  to 
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him,  and  the  defendant  having  left  the  employment  of  complainant  and 
gone  into  the  employ  of  the  competitor  of  complainant  in  the  same  busi- 
ness, an  injunction  restraining  defendant  from  violating  his  covenant  was 
allowed  by  the  court,  although  it  was  there  urged  strenuously  that  the 
covenant  sought  to  be  enforced  was  in  restraint  of  trade,  and  contrary  to 
public  policy,  and  void;  the  court  saying: 

*'The  language  of  the  contract  implies  that  when  the  plaintiffs  joined  the 
defendant  in  his  new  business  they  had  confidence  in  his  mechanical  skill  and 
ingenuity,  and  intended  to  avail  themselves  of  it  for  the  benefit  of  the  busi- 
ness in  which  he  Induced  them  to  embark,  and  that  it  was  a  material  part  of 
the  consideration  for  which  they  paid  him  so  considerable  a  sum  and  invested 
their  capital.  It  was  not  in  restraint  of  trade  nor  contrary  to  public  policy 
that  the  defendant  should  contract  to  render  to  the  plaintifte  bis  exclusive 
services  in  {his  respect.  This  part  of  the  contract  he  is  alleged  to  have  vio- 
lated." 

In  ^VhiUaker  v.  Ham,  3  Beav.  383,  complainant  had  purchased  the 
interest  of  the  defendant,  Howe,  in  the  business  of  a  firm  of  attorneys 
for  £5,000,  the  defendant  agreeing  that  he  would  not  practice  as  a  solic- 
itor or  attorney  in  any  part  of  Great  Britain  for  the  space  of  20  years 
without  Whittaker's  consent.  The  defendant-  resumed  practice  as  an 
attorney  in  England  within  the  period  of  20  "years  after  the  purchase, 
and  a  bill  was  filed  to  enjoin  him  from  practicing  or  in  any  manner 
carrying  on  business  as  a  solicitor  or  attorney  in  any  part  of  Great  Brit- 
ain. The  injunction  was  granted  as  prayed,  Lord  Langdale,  master 
of  the  rolls,  saying: 

"The  question,  therefore,  is  whether  the  restraint  ought  to  be  considered  as 
reasonable  in  this  particular  case.  The  business  is  that  of  an  attorney  and 
solicitor,  which  to  a  large  extent  may  be  carried  on  by  correspondence  or  by 
agents,  and  as  to  wliich  it  has  already  been  decided  that  a  restraint  of  prac- 
tice within  a  distance  of  150  miles  was  not  an  unreasonable  restraint.  *  «  * 
Agreeing  with  the  couit  of  common  pleas  that  in  such  cases  <  no  certain,  pre- 
cise boundary  can  be  laid  down  within  which  the  restraint  would  be  reason- 
able, and  beyond  which  excessive,^  having  regard  to  the  nature  of  the  pro- 
fession, to  the  limitation  of  time,  and  to  the  decision  that  a  distance  of  1«M) 
miles  does  not  describe  an  unreasonable  boundary,  I  must  say  as  Lord  Ken- 
yon  said  in  Davis  v.  Mason,  [5  Term  R.  118:]  '  Ido  not  see  that  the  limits  are 
necessarily  unreasonable,  nor  do  I  know  how  to  draw  the  line.'  At  present, 
theretore,  I  cannot  come  to  the  conclusion  that  this  agreement  is  void;  and  I 
do  not  thinlc  that  this  court  can  refuse  to  grant  an  injunction  to  restrain  the 
violation  of  a  contract  or  covenant  because  there  may  be  some  part  of  the 
agreement  which  the  court  could  not  compel  the  defendant  specifically  to  per- 
form." 

In  Rourillm  v.  Roudtton,  14  Ch.  Div.  361,  (1880,)  the  defendant 
was  employed  by  a  firm  engaged  in  the  wine  business  to  travel  for  them 
in  England,  Scotland,  and  Holland,  and  in  his  agreement  he  covenanted 
as  follows: 

**I  undertake  not  to  represent  any  other  champagne  house  for  two  years 
after  having  left  you,  if  at  any  time  I  leave  your  house  for  any  reason  what- 
ever, whether  it  be  on  your  part  or  on  my  own.  I  also  undertake  not  to  es- 
tablish myself,  nor  to  associate  myself  with  other  persons  or  houses,  in  the 
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champagne  trade,  for  ten  years,  in  case  I  should  leave  yon  aa  already  men- 
tioned above.** 

Plaintiffs  having  discontinued  their  business,  defendant  within  a  year 
thereafter  started  business  as  a  retail  wine  merchant  in  London,  selling 
champagne  and  other  wines,  whereupon  complainants  prayed  an  injunc- 
tion to  restrain  defendant  from  carrying  on  the  business  of  a  champagne 
merchant  for  a  period  of  10  years  from  the  time  he  left  their  employ- 
ment. The  injunction  prayed  for  was  granted,  the  court,  by  Mr.  Justice 
Fry,  saying: 

''Now,  what  is  the  criterion  by  which  the  reasonableness  of  the  contra^  t  is 
to  be  Judged?  I  will  talce  the  law  on  that  point  from  the  language  of  Chief 
Justice  TiNDAL,  in  delivering  the  Judgment  of  the  court  of  exchequer  cham- 
ber on  appeal  from  the  court  of  queen's  bencli  in  Hitchcock  v.  Coker^  [6  Adol. 
&  E.  438.]  He  said:  '  We  agree  in  the  general  principle  adopted  by  the  court 
that,  where  a  restraint  of  a  party  from  carrying  on  a  trade  is  larger  and  wider 
than  the  protection  of  the  party  with  whom  the  contract  is  made  can  possi- 
bly require*  such  restraint  must  be  considered  as  unreasonable  in  law,  and 
the  contract  which  would  enforce  it  must  be  therefore  void.'  That  passage 
was  adopted  by  Lord  Wensletdale,  when  a  baron  of  the  court  of  exchequer,  in 
delivering  judgment  in  If^ard  v.  ^2/^rM,  [5 Mees.«SbW.  548, 561;]  and  therefore 
the  rule  so  expressed  is  the  authority  of  the  courts  of  queen's  bench,  excheq- 
uer, and  exchequer  chamber.  If*  therefore,  the  extent  of  the  restraint  is  not 
greater  than  can  possibly  be  required  for  the  protection  of  the  plaintiA',  it  is 
not  unreasonable.  *  *  *  But  then  it  is  said  that  over  and  above  the  rule 
that  the  contract  shall  be  reasonable  there  exists  another  rule,  namely,  that 
the  contract  shall  be  limited  as  to  space,  and  that  this  contract,  being  in  its 
terms  unlimited  as  to  space,  and  therefore  extending  to  the  whole  of  Eng- 
land and  Wales,  must  be  void.  Now,  In  the  first  place,  let  me  consider 
whether  such  a  rule  would  be  reasonable.  There  are  many  trades  which  are 
carried  on  all  over  the  kingdom,  which  by  their  very  nature  are  extensive 
and  widely  diffused.  There  are  others  which  from  their  nature  and  necessi- 
ties are  local." 

Match  Co.  v.  Roeher,  106  N.  Y.  473,  13  N.  E.  Rep.  419,  decided  in 
1887,  is  the  latest  reported  case  upon  the  subject  that  has  been  brought 
to  my  attention.  In  that  case  the  defendant,  who  was  a  manufacturer 
of  friction  matches  in  the  state  of  New  York,  with  a  large  business 
throughout  the  United  States  and  territories,  sold  his  business  and  good- 
will to  the  complainant  corporation,  with  a  covenant  that  he  would  not 
at  any  time  within  99  years  engage  in  the  manufacture  or  sale  of  fric- 
tion matches,  except  as  an  employe  of  conjplainant,  within  any  of  the 
states  or  territories  of  the  United  States  except  Nevada  and  Montana. 
He  subsequently  entered  into  the  employment  of  a  rival  company  to 
manufacture  matches  in  the  state  of  New  Jersey,  and,  on  suit  being 
brought  by  the  complainant  to  obtain  an  injunction  restraining  his  em- 
ployment with  a  competitor,  it  was  urged,  among  other  things,  that  the 
covenant  was  void  as  against  public  policy,  because  it  was  in  restraint 
of  trade.  The  injunction  was  awarded,  the  court,  in  an  exhaustive 
opinion,  saying: 

"Steam  and  electricity  have,  for  the  purposes  of  trade  and  commerce,  al- 
most annihilated  distance,  and  the  whole  world  is  now  a  mart  for  the  distri- 
bution of  the  products  of  industry.    The  great  diffusion  of  wealth,  and  the 
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restless  activity  of  mankind,  striving  to  better  their  condition,  ban  greatly  en- 
larged the  field  of  human  enterprise,  and  created  a  vast  number  of  new  in- 
dustries, which  give  scope  to  ingenuity,  and  employment  for  capital  and  la- 
bor. The  laws  no  longer  favor  the  granting  of  exclusive  privileges,  and  to 
a  great  extent  business  corporations  are  practically  partnerships,  and  may  be 
organized  by  any  persons  wtio  desire  to  unite  their  capit<il  or  skill  in  business, 
leaving  a  free  tield  to  all  others  who  desire,  for  the  same  or  similar  purposes, 
to  clothe  themselves  with  a  corporate  character.  The  tendency  of  recent  ad- 
judications is  marked  in  tlie  direction  of  relaxing  the  rigor  of  the  doctrine 
that  all  contracts  in  general  restraint  of  trade  are  void,  irrespective  of  special 
circumstances.  Indeed,  it  has  of  late  been  denied  that  a  hard  and  fast  rule 
of  that  kind  has  ever  been  the  law  of  England.  *  *  *  When  the  restraint 
is  general,  but  at  the  same  time  is  co-extensive  only  with  the  interest  to  be 
protected  and  with  the  benefit  meant  to  be  conferreil,  there  seems  to  be  no 
gooit  reason  why.  as  between  the  parties,  the  contract  is  not  as  reasonable  as 
when  the  interest  is  partial,  and  there  is  a  corresponding  partial  restraint. 
And  is  there  any  real  public  interest  wtiich  necessarily  condemns  the  one  and 
not  the  other?  It  is  an  encouragement  to  industry  and  to  enterprise  in  build- 
ing up  a  trade  that  a  man  shall  be  allowed  to  sell  the  good- will  uf  the  busi- 
iness  and  the  fruits  of  his  industry  upon  the  best  terms  he  can  obtain.  If 
his  business  extends  over  a  continent,  does  public  policy  forbid  his  accompa- 
nying the  sale  with  a  stipulation  for  restraint  co-extensive  with  the  business 
which  he  sells?" 

And  in  Navigation  Go,  v.  Winsor^  20  Wall.  64,  Mr.  Justice  Bradley, 
speaking  for  the  court,  said: 

"It  is  a  well-settled  rule  of  law  that  an  agreement  in  general  restraint  of 
trade  is  illegal  and  void;  but  an  agreement  which  operates  merely  in  partial 
restraint  of  trade  is  good,  provided  it  be  not  unreasonable,  and  there  be  a 
consideration  to  support  it.  In  order  that  it  may  not  be  unreasonable,  the 
restraint  imposed  must  not  be  larger  than  is  required  for  the  necessary  pro- 
tection of  the  party  with  whom  the  contract  is  made.  *  *  *  This  coun- 
try is  substantially  one  country,  especially  in  all  matters  of  trade  and  busi- 
ness; and  it  is  manifest  that  cases  may  arise  in  whicli  it  would  involve  too 
narrow  a  view  of  the  subject  to  condemn  as  invalid  a  contract  not  to  carry 
on  a  particular  business  within  a  particular  state." 

Many  more  cases  of  similar  import  might  be  cited,  but  I  deem  it  un- 
necessary to  multiply  quotations.  It  seems  to  me  that  the  rule  clearly  . 
deducible  from  all  these  authorities  is  that  an  employer  has  the  right  to 
bind  an  employe  not  to  go  into  the  employ  of  a  competitor,  for  a  rea- 
sonable time  after  his  employment  terminates,  within  the  territory  where 
the  employer  seeks  his  market;  and  whether  such  covenant  is  reasona- 
ble and  binding  is  a  judicial  question  which  must  depend  in  each  case 
upon  its  peculiar  fact^  and  circumstances.  It  has  been  well  said  that 
trade  has  obliterated  state  lines.  The  modern  agencies  of  commerce 
have  enlarged  the  field  for  the  manufacturer  and  salesman  to,  or  even 
beyond,  the  limit  of  the  continent;  and  to  whatever  extent  a  manufact- 
urer or  dealer  has  by  his  energy  and  enterprise  made  a  market  for  his 
wares,  to  that  extent  he  has  the  right  to  protect  his  business  from  pirat- 
ical competition  by  contracts  like  the  one  under  consideration.  In  the 
case  now  under  consideration  the  complainants  were  manufacturers  of 
inks  and  similar  commodities,  and  their  business  extended  throughout 
the  entire  United  States  and  Canadas.     The  defendant  AUing  was  em- 
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ployed  to  canvass  for  purchasers,  and  to  advertise  the  products  of  com- 
plainants' business.  Prior  to  making  the  contract  now  under  consider- 
ation, he  had  been  for  several  years  employed  in  a  similar  capacity  by 
the  complainants,  and  it  must  be  presumed  that  he  had  acquired  an  ex- 
tensive knowledge,  not  only  of  the  complainants'  business  methods,  but 
of  their  trade  secrets,  and  this  knowledge  he  had  acquired  while  under 
the  pay  of  complainants,  and  acting  for  them.  It  does  not,  therefore, 
seem  to  me  unreasonable  that  the  complainants  should  exact  from  him 
a  covenant  that  he  would  not  reveal  their  trade  secrets,  and  would  not 
enter  the  employ  of  any  competitor  of  complainants  for  the  time  speci- 
fied in  his  covenant  after  his  employment  by  complainants  should  ter- 
minate. In  the  wine  dealer's  case,  just  quoted,  the  restriction  was  for 
a  term  often  years  after  the  employment  ceased,  and  the  court  held  that, 
under  the  circumstances,  not  unreasonable.  Here  the  restriction  is  for 
three  years  only,  which,  it  seems  to  me,  was  entirely  proper  for  defend- 
ant to  agree  to  and  for  complainants  to  exact.  A  decree  may  therefore 
be  entered  for  the  complainants. 


Whitney  v.  City  of  New  Orleans. 
{Cirewlt  Com%  E.  D.  Louisiana.    June  1ft,  1890.) 

1.  Mbske  Profits— Liability  of  Disseisor— Fabties— Equity. 

A  suit  was  brought  by  the  owner  of  land  against  the  parties  in  possession  for 
mesne  profits.  The  defendants  notified  their  grantor,  who  had  warranted  the  title, 
and  he  conducted  their  defense.  After  recovering  judgment,  the  plaintiff  sued 
said  grantor  to  recover  the  amount  of  such  judgment.  The  defendants  in  the  origi- 
nal suit  were  not  made  parties,  and  no  objection  was  raised  on  that  ground.  Heldj 
that  the  fact  that  some  of  said  defendants  had  died  after  entry  of  judgment  against 
them  did  not  affect  the  suit  against  the  grantor. 

8.  Same — Assignment  by  Tenant. 

Plaintiff  had  had  transferred  to  her  the  right  to  sue  said  grantor  for  the  price 
paid  him  for  the  land.  Heldt  that  this  fact  aid  not  affect  her  right  to  reoover  for 
mense  profits. 

8.  Same— Principal  and  Surety— Release. 

Where  an  owner  of  land,  who  has  recovered  two  judgments  against  a  person  in 
possession, — one  for  the  land,  and  the  other  for  rents  and  profits, — exchanges  her 
judgment  claim  for  rents  and  profits  against  an  evicted  tenant  for  the  right  of  the 
tenant  to  recover  over  from  his  grantor  the  same  amount  on  the  latter's  covenant 
of  warranty,  and  relinquishes  all  claim  against  the  evicted  person  personally, 
such  agreement  is  no  defense  to  a  suit  against  such  grantor  for  said  rents  and 
profits,  since  he  is  the  principal  debtor,  and  the  evicted  person  is  only  the  surety ; 
but  equity  will  deduct  from  the  amount  to  be  recovered  against  the  principal  the 
amount  paid  by  the  surety  as  part  consideration  for  such  transfer  and  personal 
release. 

In  Equity. 

Suit  by  W,  W.  Whitney,  as  administrator  of  the  succession  of  Myra 
Clark  Gaines,  against  the  city  of  New  Orleans.  For  a  full  statement  of 
the  facts  in  the  case,  see  9  Sup.  Ct.  Rep.  745. 

T,  J.  Setnmea  and  A.  Goldthwaitef  for  complainant. 

/.  R.  Beckwithf  for  defendant. 
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Billings,  J.  This  caase  is  sabmicted  upon  exceptions  to  the  master's 
report.  Ver)'  many  of  the  exceptions  present  the  question  as  to  the  scope 
of  inquiry  included  in  the  order  of  reference.  This  matter  was  dealt  with 
by  the  court  in  the  order  referring  the  matter  to  the  master.  That  order 
involved  a  defining  of  the  question  committed  to  this  court  by  the 
mandate,  as  stated  in  the  accompanying  opinion  of  the  supreme 
court.  See  9  Sup.  Ct.  Rep.  746.  The  supreme  court  submitted  the 
cause  to  this  court,  as  involving  a  sum  in  subtraction.  It  fixed  the 
minuend  at  $576,707.92,  with  interest  from  January  10,  1881,  and 
the  subtrahend  as  the  aggregate  of  the  judgments  against  the  tenants 
or  defendants  in  the  Agnelly  and  Monaseaux  Cases  for  rents  and  profits^ 
which  the  decedent,  Mrs.  Gaines,  should  be  found  to  have  compromised 
or  settled  for  less  sums  than  their  face. 

1.  It  is  objected  that  one  of  the  defendants  in  the  Agnelly  Case  was 
dead  when  the  judgment  for  rents  and  profits  was  rendered.  The  record 
shows  this  to  be  the  fact.  His  heirs  voluntarily  appeared,  and  ihe  judg- 
ment was  based  upon  the  statements  rendered  by  the  heirs.  There  was 
no  formal  decree  of  revivor.  But  all  this  appeared  of  record.  From  the 
opinion,  it  is  dear  that  the  Agnelly  and  Monsseaux  Cases  were  not  to  be 
tried  over  again,  and  this  and  similar  ojections  were  not  to  be  considered, 
but  solely  how  much  reduction  the  minuend,  the  Agnelly  and  Monsseaux 
judgments,  should  suffer  by  reason  of  judgments  compromised  or  settled 
for  less  than  their  face. 

2.  It  is  also  objected  that  the  Agnelly  and  Monsseaux  judgments  do 
not  aggregate  the  said  sum  of  $576,707.92,  as  is  stated  by  the  supreme 
court.  This  is  a  mistake.  Besides  the  judgments  set  forth  in  Schedules 
B  and  C,  there  were  some  $60,000  of  judgments  rendered  in  the  Agndly 
and  Monsseaiioi  Cases  after  the  bill  in  this  case  was  filed.  In  fact  it  is 
stated  by  the  master  the  judgments  shown  by  the  record  to  have  been 
rendered  in  the  Agnelly  and  Monsseaux  Cases  aggregate  several  thousands 
of  dollars  more  than  the  amount  as  arrived  at  by  the  supreme  court. 

3.  It  is  also  objected  that  some  20  of  the  judgment  defendants  in  the 
Agnelly  and  Monsseaux  Cases  had  died  after  the  entry  of  judgment  against 
them,  and  before  the  reference  to  the  master  in  this  cause.  This  is  im- 
material. The  supreme  court  were  clearly  of  the  opinion  that,  as  an  orig- 
inal question,  the  defendants  in  the  Agnelly  and  Monsseaux  Cases  were  nec- 
essary parties  to  this  case.  But  since  this  objection  had  not  been  taken 
by  the  defendant  in  this  case,  and  since  the  defendant  herein  was  the 
party  ultimately  liable  in  the  Agnelly  and  Monsseaux  Cases,  had  been  noti- 
fied as  warrantor,  as  warrantor  had  appeared  and  herself  conducted  the 
defense,  and  in  her  own  right  taken  an  appeal  in  those  cases,  the  court 
thought  the  whole  of  her  opportunity  to  protect  herself  had  been  as  am- 
ple as  it  would  or  could  have  been  if  she  had  been  made  a  party  defend- 
ant by  the  complainant,  with  the  single  exception,  viz.,  the  opportunity 
to  ascertain  and  establish  what  defendants,  if  any,  had  settled  or  com- 
promised after  the  rendition  of  the  judgment.  The  supreme  court  accord- 
ingly held  that  the  numerous  defendants  in  the  two  former  cases  (the 
AgneUy  and  Monsseavx)  were  not  necessary  parties;  their  death  could  have 
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no  effect,  especially  as  the  opportutiity  was  reserved  to  the  defendant  in 
case  of  death  as  much  as  in  the  case  of  life.  They  were  not  parties, 
and  their  death  deprived  the  defendants  of  no  equities,  and  did  not  af- 
fect the  result  or  judgment  in  this  cause. 

4.  It  is  objected  that  the  decedent,  Mrs.  Gaines,  had  had  transferred 
to  her  the  right  to  sue  the  defendants  for  the  price  of  some  of  the  prop- 
erty recovered  in  the  Agndly  and  Monsseaux  Cases  by  the  defendants  in 
those  cases,  and  had  sued  on  those  rights,  and,  in  some  cases,  had  recov- 
ered from  the  defendants  the  amounts  thereof.  This  does  not  affect  the 
inquiry  or  the  result  in  this  case.  When  the  owner  evicts  a  tenant  in  an 
action  of  ejectment  the  tenant  may,  upon  eviction,  recover  over  from  his 
warrantor  (1)  the  price  which  he  paid,  and  (2)  the  rents  and  profits  re- 
covered against  him.  But  the  price  is  one  thing  and  the  rents  another. 
The  judgments  for  price  and  for  rents  are  diflerent  things.  The  transfer 
of  the  right  to  sue  for  and  recover  the  price,  or  its  recovery,  would  leave 
the  matter  of  the  rents  unaffected. 

There  remains  the  question  whether,  and,  if  yes,  to  what  extent, 
Mrs.  Gaines  compromised  or  settled  any  judgments  for  rents  in  the 
AgneUy  and  Monsseava  Oases  for  less  than  the  face  of  those  judgments. 
This  question  is  presented  in  written  agreements  which  are,  in  all  the 
cases,  in  words  as  well  as  substance,  the  same.  The  agreements  recite  that 
Mrs.  Gaines  has  recovered  two  judgments  against  the  tenant, — one  for 
land,  the  other  for  rents.  (1)  It  exchanges  the  land  for  a  transfer  of 
the  right  of  the  evicted  tenant  to  recover  the  price  from  the  tenant's 
warrantor  and  all  preceding  warrantors,  including  the  defendant.  (2) 
It  relinquishes  all  claims  against  the  tenant  personally  upon  divers  con- 
siderations, among  which  is  the  transfer  of  the  right  to  recover  the  rent 
from  the  defendant.  If  the  actual  tenant  was  the  principal  debtor,  and 
the  defendant  was  the  surety,  then  such  an  agreement  would  be  a  com- 
plete discharge  of  the  whole  debt  for  rents.  If  the  actual  tenant  was 
the  surety,  and  the  defendant  was  the  principal  debtor,  then  such  an 
agreement  would  leave  the  debt  of  the  defendant,  as  principal  debtor, 
unimpaired.  The  supreme  court,  in  their  opinion  in  this  cause,  New 
Orleans  v.  Gaines'  Adm'r,  131  U.  S.  212,  9  Sup.  Ct.  Rep.  746,  say: 

^  As  between  the  city  and  its  grantee,  the  former*  by  reason  of  its  guar- 
anty of  title,  is  really  the  principal  debtor,  and  bound  to  protect  the  grantee 
as  a  principal  is  bound  to  protect  his  surety. " 

This  proposition  is  exactly  in  accordance  with  the  decisions  of  our 
own  supreme  court.  MUUiudm  v.  McDonoiufh,  18  La.  108.  I  think, 
therefore,  that  it  was  neither  the  intention  of  the  parties,  nor  the  legal 
effect  of  what  had  been  done,  that  the  principal  debtor  should  be  dis- 
charged. It  was  an  agreement  on  the  part  of  the  creditor  to  look  to  a 
principal  debtor,  instead  of  a  surety  against  whom  judgment  had  al- 
ready been  obtained.  Upon  the  transfer  of  the  right  to  look  to  a  princi- 
pal, the  surety  was  personally  discharged.  The  law  placed  the  primary 
obligation  upon  the  warrantor.  The  agreement  left  him  the  sole  debtor. 
In  no  respect  did  it  injure  the  original  situation  of  the  warrantor,  or 
affect  his  obligation.     The  test  as  to  whether  there  was  a  settlement  or 
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compromise  of  the  judgments  would  seem  to  be  whether  there  was  any- 
thing done  which  could  prevent  a  subrogation.  I  understand  this  as 
being  the  test  which  the  supreme  court  intended.  A  judgment  had  been 
obtained  against  a  surety.  The  creditor,  having  in  equity  a  resulting 
subrogation,  takes  an  express  one,  and  agrees  to  release  the  surety  per- 
sonally from  the  payment  of  the  judgment,  but  that  it  shall  survive  as 
a  basis  of  claim  against  the  principal.  I  think  the  transaction  is  most 
nearly  assimilated  to  an  agreement  between  the  surety  and  the  creditor, 
whereby  it  is  agreed  that  the  right  springing  out  of  the  judgment  to 
look  to  the  principal  shall  survive,  and  be  transferred  to  the  creditor, 
and  that  the  creditor  simply  covenants  not  to  enforce  his  claim  against 
the  surety.  Such  an  agreement  would  be  permissible  in  law  and  equity, 
and  would  leave  the  subrogation  raised  up  by  equity,  as  well  as  the  ex- 
press subrogation,  to  an  unimpaired  right  to  compel  payment  from  the 
principal.  It  is  urged  by  the  solicitor  for  the  defendant  that  a  judg- 
ment is  extinguished,  and  is  still  made  a  basis  of  a  claim  against  an- 
other party.  This  is  not  an  altogether  exact  statement  of  the  case.  So 
far  as  it  is  a  personal  judgment  against  the  tenant,  he  is  released  from 
it.  So  far  as  it  is  the  basis  of  a  claim  against  another,  who  is  a  princi- 
pal in  the  transaction  out  of  which  it  arose,  it  is  agreed  that  it  shall 
continue  in  force.  It  is  as  if  Mrs.  Gaines  had  covenanted  not  to  en- 
force the  judgment  personally  against  the  tenant,  and,  in  consideration 
therefor,  had  received  a  transfer  of  the  judgment.  It  could  make  no 
difference  to  the  defendant  whether  the  tenant  paid  the  judgment  in 
money  to  the  creditor  and  brought  his  action  over  against, the  defendant 
for  the  amount  of  the  judgment,  or  whether  the  tenant  paid  the  judg- 
ment by  transferring  to  the  creditor  all  his  rights  under  it,  and  the  cred- 
itor brought  the  action  over  against  the  defendant.  In  either  case  the 
city  would  but  once  satisfy  her  obligation  to  the  warrantee  or  his 
subrogee.  If  these  written  and  printed  agreements  represent  the  real 
transaction  between  Mrs.  Gaines  and  the  tenants  in  the  AgneUy  and  Mons- 
seauz  Caaea^  and  the  master  finds,  and  the  evidence  shows,  they  do,  then 
they  have  not  the  characteristics  of  compromises  or.  settlements,  but 
rather  present  a  contract  whereby  a  creditor  released  a  surety,  and 
agreed  to  look  to  a  principal. 

It  also  appears  from  the  report  of  the  master  and  from  the  evi- 
dence adduced  before  him  that  the  amount  received  by  Mrs.  Gaines, 
as  the  consideration  for  releasing  the  tenants  in  the  AgneUy  and  Mona- 
seauz  Cases  from  personal  liability,  amounts  in  the  aggregate  to 
the  sum  of  $16,601;  and  that  in  two  cases, — that  of  J.  B.  Slawson, 
S900  was  "<br  costs,  attorney's  fees,  marshal's  and  other  officers';" 
that  in  the  case  of  A.  Rochereau,  she  received  $206.50  for  court 
costs.  The  receipt  of  the  costs  did  not  prevent  or  qualify  the  subroga- 
tion. As  to  the  balance  of  the  $16,601,  namely,  the  sum  of  $15,394.50, 
nothing  appears  from  the  agreements  or  from  the  other  testimony  show- 
ing for  what  it  was  paid  or  received.  As  to  this  last  amount,  the  case 
stands,  therefore,  that  it  was  an  amount  paid  by  the  surety  as  a  consid- 
eration of  the  substitution  of  the  principal  in  his  place  as  the  debtor, 
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and  of  the  agreement  on  the  part  of  the  creditor  to  look  exclasively  to 
the  principal  debtor  for  payment.  Interpreting  as  I  do  the  opinion  of 
the  supreme  court  as  meaning  to  regard  the  Angelly  and  Monsseaux  judg- 
ments as  conclusive  upon  the  defendant  down  to  the  time  of  their  rendi- 
tion, and  as  limiting  the  inquiry  in  this  court  to  what  had  subsequently 
been  done  by  the  creditor  and  the  surety,  which  compromised  or  settled 
them,  I  nevertheless  think  that  the  scope  of  the  inquiry  includes  any 
transaction  which  would  qualify  the  right  to  subrogation,  and  that  the 
amount  received  by  the  complainant,  exclusive  of  that  received  for  costs, 
should  be  deducted  from  the  account  of  the  judgments,  since  equity 
would  not  subrogate  for  the  portion  paid.  In  all  other  respects  the  ex- 
ceptions to  the  master's  report  are  overruled,  and  a  decree  will  be  en- 
tered for  the  sum  of  $576,707.92,  less  the  sum  of  $15,394.50,  viz., 
the  sum  of  $561,313.42,  with  interest  from  January  10,  1881,  and  the 
costs  since  the  filing  of  the  mandate  in  this  court. 


Doe  v.  Waterloo  Min.  Co.,  (two  cases.) 

(Circuit  Court,  S.  D.  California,    August  8, 1890.) 

Mines— Adyebse  Suit— Equity. 

A  suit  brought  pursuant  to  Rev.  St.  XJ,  S.  1 2826,  which  provides  that  one  who  has 
filed  in  the  land-offlce  an  adverse  claim  to  an  application  for  patent  shaU  ^com- 
mence proceedings  in  a  court  of  competent  jurisdiction  to  determine  the  question 
of  the  right  of  possession, "  is  cognizable  in  equity. 

In  Equity.     On  demurrer  to  bill. 

C.  J.' Perkins  and  Mmck,  Maxwell  & Phdan^  for  complainant. 

A,  H.  Bicketts,  for  defendant. 

Soss,  J.  These  suits  were  commenced  in  one  of  the  superior  courts 
of  the  state,  pursuant  to  the  provisions  of  sections  2325,  2326,  Rev.  St. 
U.  8.  It  is  by  those  sections  in  substance  enacted  that  a  person  who 
has  located  and  set  up  a  claim  for  mineral  land,  and  who  desires  to  get 
a  patent  for  it,  shall  file  in  the  proper  land-office  an  application  for  such 
patent,  showing  a  compliance  with  the  laws  on  that  subject,  and  a  plat 
and  field-notes  of  the  claim,  and  shall  post  a  copy  of  such  plat,  with  a 
notice  of  the  application  for  the  patent,  in  a  conspicuous  place  on  the 
land  for  60  days.  If  no  adverse  claim  for  the  same  is  filed  with  the  reg- 
ister and  receiver  within  60  days  from  this  publication,  and  if  the  papere 
are  otherwise  in  proper  form,  the  patent  shall  issue;  but  where  an  ad- 
verse claim  is  tiled  during  the  period  of  publication,  it  shall  be  upon 
oath  of  the  person  making  the  same,  showing  the  nature,  boundaries, 
and  extent  of  his  claim,  and  all  proceedings,  except  the  publication  of 
notice  and  making  and  filing  of  the  affidavit  thereof,  shall  be  thereupon 
stayed  until  the  controversy  shall  have  been  settled  or  decided  by  a 
court  of  competent  jurisdiction,  or  the  adverse  claim  waived]  and  "it 
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shall  be  the  duty  of  the  adverse  claimant,  within  thirty  days  after  filing^ 
his  claim,  to  commence  proceedings  in  a  court  of  competent  jurisdiction, 
to  determine  the  question  of  the  right  of  possession,  and  prosecute  the 
same  with  reasonable  diligence  to  final  judgment;  and  a  failure  so  to  da 
shall  be  a  waiver  of  his  adverse  claim."  Both  suits  were  removed  from 
the  state  court  to  this  court  on  motion  of  the  defendant,  and  here  de- 
fendant filed,  to  the  original  complaint,  in  case  numbered  160,  a  plea  in 
abatement,  in  which  it  was  alleged  that  the  suit  had  not  been  com* 
menced  at  the  date  indicated  by  the  record,  nor  within  30  days  after  the 
filing  by  the  plaintiff  of  his  protest  in  the  land-oflBce.  To  this  plea  a 
replication  was  filed  by  the  plaintiff,  and  the  issue  of  fact  thus  raised 
was,  against  the  objection  and  exception  of  the  defendant,  referred  by 
the  court  to  the  master  in  chancery  to  take  testimony  and  report  the 
same,  together  with  his  conclusions,  to  the  court,  which  was  done,  and 
the  plea  found  and  adjudged  to  be  false,  and  therefore  overruled.  Sub- 
sequent to  the  filing  of  the  plea  the  defendant  interposed  a  demurrer  to 
the  complaint,  which  is  now  here  for  determination. 

In  case  numbered  161  the  defendant  filed  in  this  court  a  demurrer  to 
the  original  complaint,  and  a  motion  to  strike  out  certain  portions  of  it, 
which  motion,  after  argument,  the  court  denied.  The  demurrer  was 
confessed  by  the  plaintiff  for  the  reason,  as  stated  by  his  counsel,  that 
an  exhibit  attached  to  the  complaint  when  filed  had  in  some  way  disap- 
peared from  the  record,  and  he  was  given  leave  to  amend.  The  ground 
of  the  objection  made  by  the  defendant  to  the  reference  to  the  master  in 
case  numbered  160  and  in  support  of  the  motion  to  strike  out  in  case 
numbered  161  was  that  the  suits  were  actions  at  law,  and,  therefore, 
that  in  the  one  case  the  reference  was  improper,  and  in  the  other,  that 
the  matter  sought  to  be  stricken  out  had  no  place  in  a  complaint  in  an 
action  at  law.  On  the  other  hand,  the  plaintiff  contended  that  the  suits 
were  on  the  equity  side  of  the  court,  and,  that  being  the  ruling  of  the 
court,  the  plaintiff  in  amending  his  complaint  in  case  numbered  161 
gave  it  the  formal  fashion  of  a  bill  in  equity.  To  this  bill  the  defend- 
ant filed  the  demurrer  now  here  for  decision  in  case  numbered  161. 

Both  demurrers  raise  the  same  point,  which  is,  in  substance,  that  the 
suits  should  be  dismissed  for  the  reason,  as  it  is  contended,  that  the  bill 
of  complaint  in  each  case  shows  upon  its  face  that  the  complainant  has 
a  full,  adequa,te,  and  complete  remedy  at  law  by  the  ordinary  action  of 
ejectment,  or  some  other  legal  remedy,  not,  however,  specifically  pointed 
out  by  counsel.  In  support  of  his  position  counsel  for  defendant  has 
filed  three  elaborate  briefs,  in  which  are  cited  a  vast  number  of  authori- 
ties, very  few  of  which,  in  my  opinion,  are  at  all  applicable  to  the  pres- 
ent cases.  It  seems  to  me  to  be  entirely  clear  that  the  proceeding  di- 
rected and  authorized  by  section  2326  of  the  Revised  Statutes  has  no  re- 
lation whatever  to  the  action  of  ejectment,  or  to  any  other  common-law 
action.  Those  actions  are  for  the  recovery  of  some  specified  property  or 
thing.  "Actions,"  says  Chitty,  "are,  from  their  subject-matter,  distin- 
guished into  real,  personal,  and  mixed.  Real  actions  are  for  the  spe- 
cific recovery  of  real  property  only,  and  in  which  the  plaintiff,  then 
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called  the  demandant,  daims  title  to  lands,  tenements,  or  hereditaments. 
*  *  *  Personal  actions  are  for  the  recovery  of  a  debt  or  damages  for 
breach  of  a  contract,  or  a  specific  personal  chattel,  or  a  satisfaction  in 
damages  for  some  injury  to  the  person,  personal  or  real  property.  In 
mixed  actions,  which  partake  of  the  nature  of  the  other  two,  the  plain- 
tiff proceeds  for  the  specific  recovery  of  some  real  property,  and  also  for 
damages  for  an  injury  thereto,  as  in  the  instances  of  ejectment,  or  of 
waste,  or  quareirnpedit.^  1  Chit.  PI.  97.  In  such  actions  the  judgment 
is  and  always  was,  if  in  favor  of  the  plaintiff,  that  he  "have  and  recover;" 
or,  if  against  him,  "that  he  take  nothing;"  and  for  defendant,  that  he 
"have  and  recover  his  costs."  And  execution  went  for  the  satisfaction 
of  such  judgment.  But,  manifestly,  in  the  proceeding  contemplated  by 
the  statute  in  question  no  such  judgment  can  be  rendered.  The  pro- 
ceeding there  provided  for  has  not  for  its  object  the  recovery  of  the  pos- 
session of  the  mining  ground,  nor  is  possession  made  by  the  statute  the 
test  of  either  party's  right.  Whether  in  or  out  of  actual  possession,  to 
make  his  protest  against  the  issuance  of  a  patent  to  his  adversary  avail- 
able the  contestant  must  commence  the  statutory  proceeding  within  the 
prescribed  time.  The  sole  object  of  the  proceeding  in  court  is  the  de- 
termination of  the  contest  that  arose  in  the  land-oflBce,  the  point  of  which 
is',  which  of  the  applicants,  if  either,  is  entitled  to  receive  the  patent 
from  the  government.  The  right  of  possession  referred  to  in  the  statute 
under  consideration  is  not  the  right  which  flows  from  and  is  a  part  of 
the  title  or  ownership  of  private  land,  and  which  is  enforced  in  an  ac- 
tion of  ejectment  by  the  recovery  of  the  land.  It  haS  no  relation  to  such 
a  right,  but  it  is  the  right  that  flows  from  a  compliance  with  the  laws 
prescribed  by  congress  for  the  acquisition  of  the  government  patent  for 
mineral  lands.  Such  a  right  never  was,  and  never  could  be,  the  subject 
of  any  common-law  action,  and  its  determination,  therefore,  on  the  eq- 
uity side  of  the  court,  cannot  be,  as  argued  for  the  defendant,  a  viola- 
tion of  that  provision  of  the  constitution  which  declares  that  the  right 
of  trial  by  jury  shall  be  secured  to  all,  and  remain  inviolate  forever. 
That  language,  as  said  by  Judge  Field,  in  Koppikua  v.  State  Capitol  Com- 
misdon&'B^  16  Cal.  248,  "was  used  with  reference  to  the  right  as  it  exists 
at  common  law.  *  *  *  It  is  a  right  'secured  to  all;'  and  inviolate 
forever,  in  cases  in  which  it  is  exercised  in  the  administration  of  justice, 
according  to  the  course  of  the  common  law,  as  that  law  is  understood  in 
the  several  states  of  the  Union." 

The  proceedings  here  in  question  are  purely  statutory,  and  they  had  . 
their  inception,  not  in  the  court  in  which  the  suits  were  commenced, 
but,  as  said  by  the  supreme  court  in  Wolverton  v.  Nichols,  119  U.  8.  488, 
7  Sup.  Ct.  Rep.  289,  by  the  assertion  of  the  defendant's  claim  to  have 
the  patents  issue  to  it  for  the  land  in  controversy.  The  next  step  was 
the  filing  of  an  adverse  claiyi  by  the  plaintiff  in  the  land-office,  and  the 
present  suits  are  "but  a  continuation  of  those  proceedings,  prescribed  by 
the  laws  of  the  United  States,  to  have  a  determination  of  the  question 
as  to  which  of  the  contesting  parties  is  entitled  to  the  patents.  The  act 
of  congress  requires  that  the  certified  copy  of  the  judgment  of  the  court 


Digitized  by 


Google 


222  FEDERAL  BEPORTEB,  vol.  48. 

shall  be  filed  in  the  land-office,  and  shall  be  there  conclusive.  And  we 
must  keep  this  main  purpose  of  the  action  in  view  in  any  decision  made 
with  regard  to  the  rights  of  the  parties."  In  that  case,  a  statute  of  Mon- 
tana, where  the  ease  arose,  provided  for  the  bringing  of  an  action  by  any 
person  in  possession,  by  himself  or  his  tenant,  of  real  property,, against 
any  persons  claiming  an  adverse  interest  therein,  for  the  purpose  of  de- 
termining such  adverse  claim.  A  nonsuit  was  granted  by  the  district 
court,  and  affirmed  by  the  supreme  court  of  the  territory,  upon  the 
ground  that  the  plaintiffs  were  not  in  possession  of  the  property  at  the 
time  of  the  bringing  of  the  suit;  but  the  supreme  court  held  that  as  the 
suit  was  brought  pursuant  to  the  provisions  of  sections  2325  and  2326 
of  the  Revised  Statutes,  the  view  taken  by  the  territorial  court  of  the 
local  statute  was  too  restricted,  and  accordingly  reversed  the  judgment. 
In  California,  the  statute  authorizing  the  bringing  of  an  action  to  deter- 
mine conflicting  claims  to  real  property  does  not  require  that  the  party 
bringing  it  shall  be  in  possession  of  the  property.  Code  Civil  Proc.  §  738. 
Under  this  statute  the  state  court  has  held  that  any  and  every  species  of 
adverse  claim  may  be  determined,  and  that  it  is  not  now  necessary,  as 
formerly,  that  the  plaintiff  should  first  establish  his  right  by  an  action 
at  law.  (hstro  v.  Barry,  79  Cal.  446.^  See,  also,  Holland  v.  Chcdlen,  110 
U.  S.  15;  3  Sup.  Ct.  Rep.  495;  Reynolds  v.  Bank,  112  U.  S.  405,  5  Sup. 
Ct,  Rep.  213.  'That  the  suit  provided  for  by  section  738  of  the  state 
Code  is,  in  the  state  court,  an  equitable  proceeding  has  been  repeatedly 
decided.by  the  supreme  court  of  the  state.  In  Polach  v.  Qwmee,  66  Cal. 
266,  5  Pac.  Rep.  229, 610,  it  was  held  that  the  fact  of  the  plaintiff  being 
out  of  possession,  and  defendant  being  in, — the  parties,  in  that  respect, 
having  changed  places  during  the  pendency  of  the  suit,-^did  not  change 
the  character  of  the  action.  "The  action,"  said  the  court,  "has  always 
been  on  the  equity  side  of  the  court,  and  the  gravamen  of  it  has  always 
been  to  determine  the  conflicting  claims  of  the  parties  to  the  property  in 
question."  If  section  738  of  the  Code  of  Civil  Procedure  of  California 
was  the  appropriate  section  under  which  to  institute  the  proceeding,  di- 
rected and  authorized  by  section  2326  of  the  Revised  Statutes,  and  under 
which  the  present  suits  were  in  fact  commenced,  it  is  apparent  that  in 
the  state  court  these  suits  were  upon  the  equity  side  of  the  court,  and 
their  removal  here  did  not  change  their  nature.  But,  regardless  of  the 
state  statute  referred  to,  I  am  of  opinion  that  these  suits  are  special  stat- 
utory proceedings,  which,  in  the  absence  of  a  statutory  provision  that 
there  shall  be  a  jury  trial  in  them,  belong,  from  their  nature,  on  the 
equity  side  of  the  court.  Not  only  is  the  right  the  court  is  required  to 
determine  not  the  appropriate  subject  of  an  action  at  law,  but  the  sole 
purpose  of  its  judgment  is  for  the  guidance  of  the  land  depi  rtment.  No 
writ  of  any  nature  issues  for  its  enforcement,  but  a  certifi  d  copy  of  it 
is  required  to  be  filed  with  the  officers  of  the  land  departm  nt,  and  they 
required  to  act  in  accordance  with  it.  Congress  saw  propel  to  refer  con- 
tests for  mineral  lands  to  the  courts  for  trial;  but  it  need  n  »t  have  done 

^21  Faa  Rep.  94d. 
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80.  It  could  have  directed  sach  contests  to  be  tried  by  the  officers  of 
the  land  department,  just  as  contests  respecting  pre-emption  claims  and 
rights  are  required  to  be  tried.  Ctid  any4)ody  ever  hear  that  either  party's 
constitutional  right  to  a  trial  by.^ry  was  violated  by  the  requirement 
that  the  last-mentioned  contests'^be  tried  by  the  officers  of  the  land  de- 
partment? The  truth  is,  in  each  case  the  property  belongs  to  the  gov- 
ernment, which  it  is  willing  to  convey  to  the  party  who  has  complied 
with  the  laws  established  for  its  disposition,  and  the  question  to  be  de- 
termined in  cases  of  contest  is,  which  of  the  parties,  if  either,  has  com- 
plied with  those  laws,  and  therefore  acquired  the  right  to  the  privi- 
lege given  by  the  government.  The  present  cases  are  strictly  analogous 
to  the  cases  of  contests  frequently  arising  in  the  state  land-office  respect- 
ing the  right  to  purchase  lands  from  the  state,  and  which,  by  a  state 
statute,  are  authorized,  and  under  certain  circumstances  required,  to  be 
dett'Tmined  by  a  court  of  competent  jurisdiction.  In  such  cases  no  one 
has  ever  claimed,  so  Dar  as  I  am  aware,  that  either  party  had  a  constitu- 
tional right  to  a  trial  by  jury.  It  is  true  that  in  such  cases  juries  are 
sometimes,  perhaps  often,  impaneled,  as  they  are  in  cases  brought  under 
section  2326  of  the  Revised  Statutes;  but  in  these,  as  in  other  equity 
cases,  the  verdict,  I  think,. is  but  advisory  to  the  court.  In  each  case 
an  order  will  be  entered  overruling  the  demurrer,  with  leave  to  the  de- 
fendant to  answer  within  the  usual  time. 


Farmers'  L.  <fe  T.  Co.  v,  Toijsdo  &  S.  H.  R.  Co.,  (Young,  Intervener.) 
iCireuU  CawrU  W,  D.  Michigan^  S.  D,    August  dO,  1890.) 

Mortgage— Foreolosukb—Intbkpleader. 

A  judgment  creditor,  who  has  levied  on  the  property  of  his  debtor  after  it  has 
come  into  possession  of  a  receiver  appointed  in  a  foreclosure  suit,  which,  the  cred- 
itor alleges,  was  coUusively  brought  in  order  to  defeat  his  recovery,  may,  on  dis- 
claiming any  intention  to  interfere  with  the  possession  of  the  receiver,  be  permitted 
to  intervene  in  the  foreclosure  suit. 

In  Equity.     On  petition  for  intervention. 

Eussd  &  Campbell  and  Turner,  McClure  &  EokUm^  for  complainant, 

Edward  R.  Annnhle,  for  defendant. 

Bondeman  &  Adams,  for  intervener. 

Severens,  J,  It  appears  that  the  petitioner.  Young,  as  the  result  of 
a  litigation  in  the  state  courts  between  him  and  the  defendant  railroad 
company,  obtained  a  decree  in  the  supreme  court  of  the  state  for  the  sum 
of  $3,600,  on  the  28th  day  of  December,  1889,  which  was,  by  the  terms 
of  the  decree,  payable  to  him  on  the  surrender  of  certain  certificates  of' 
railroad  stock  in  a  company  which  had  been  consolidated  with  another 
to  form  the  defendant  company.  Upon  a  subsequent  application  to  that 
court,  showing  that  a  tender  had  been  made  of  the  certificates,  and  pay- 
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ment  of  the  money  refused,  the  supreme  court,  on  the  9th  day  of  April, 
1890,  made  a  supplemental  ord^r  that  the  complainant,  Young,  have 
execution  for  the  amount  of  his  decree  against  the  defendant.  Certain 
conditions  to  the  issuance  of  the  process  having  been  complied  with,  an 
execution  was  accordingly  issued  out  4f  the  said  supreme  court  on  the 
10th  day  of  June,  and  the  same  was  on  the  16th  of  the  same  month 
levied  on  all  the  real  estate  and  personal  property  of  the  company.  Mean- 
time, and  on  the  11th  of  June,  the  Farmers'  Loan  &  Trust  CJompany 
tiled  in  this  court  its  bill  to  foreclose  a  mortgage  given  by. the  defend- 
ant railroad  company  upon  all  its  said  property  to  it,  as  trustee  for  the 
holders  ofthe  company's  bonds  mentioned  in  the  .mortgage,  and,  pursuant 
to  stipulations  in  the  mortgage  professing  to  authorize  it  upon  default 
of  payment  of  the  money  due  on  the  bonds,  made  an  application  for  the 
appointment  of  a  receiver  to  take  and  manage  the  mortgaged  property. 
The  railroad  company  appearing  and  assenting  thereto,  a  receiver  was 
accordingly  appointed  on  the  same  day.  The  receiver  qualified,  and 
took  possession  on  the  12th  of  June,  atd  has  been  in  the  management 
of  the  property  since  that  time.  Thus,  at  the  date  of  the  levy  of  the  ex- 
ecution, -the  property  was  in  the  hands  of  the  receiver  of  this  court. 
Young  complains  that  the  present  suit  is  collunive,  and  is  designed  to 
prevent  his  enforcing  collection  of  the  amount  decreed  in  his  favor  by 
the  supreme  court.  He  alleges,  in  substance,  that  the  bonds  in  question 
were  never  negotiated,  and  that  there  is  nothing  due  thereon;  that,  not- 
withstanding this,  the  railroad  company  makes  no  defense,  but  has  suf- 
fered default;  and  that  the  complainant  is  likely  to  obtain  a  decree  for 
the  whole  amount  named  in  the  bonds,  and  for  a  sale  of  the  mortgaged 
property  to  satisfy  the  same.  He  therefore  asks  to  be  fallowed  to  inter- 
vene, and  be  at  liberty  to  defend  the  suit.  This  the  complainant  re- 
sists, and  insists  that  (1)  the  petitioner  is  in  contempt  by  his  levy,  and 
therefore  not  entitled  to  move  the  court  for  any  relief;  (2)  that,  the  levy 
being  void,  he  has  no  standing  thereon,  and  he  is  therefore  sifuply  a 
creditor  at  large,  having  no  lien,  and  that  such  a  creditor  is  not  entitled 
to  intervene.  It  is  further  suggested  that  Young  would  have  his  remedy 
against  any  fraudulent  decree  that  might  be  rendered  here  by  an  inde- 
pendent bill  filed  for  that  purpose.  All  these  propositions  are  prima  facie 
sound,  but  it  is  evident  that,  if  the  facts  be  as  Young's  petition  alleges, 
the  court,  by  a  stringent  application  of  them,  would  permit  itself  to  be 
an  agency  for  perpetrating  a  fraud  by  its  decree,  relief  from  which  could 
only  be  obtained  by  overreaching  such  decree  by  an  independent  suit. 
No  attempt  has  been  made  by  Young  to  get  possession  under  his  levy, 
or  to  disturb  the  receiver,  and  his  counsel  declared  at  the  heating  of  this 
motion,  and,  I  am  satisfied,  in  good  faith,  that  the  levy  wfl  \  made  for 
the  sole  purpose  of  getting  a  footh'old  on  which  to  make  the  present  ap- 
plication, and  with  no  intention  to  disturb  the  receiver,  oi  to  dispute 
the  authority  of  this  court.  I  do  not  see  that  a  levy  thus  ra  ide  in  sub- 
ordination to  the  authority  of  this  court  would  injurious!  affect  the 
rights  ofthe  present  parties,  when  the  same  party  submits  o  the  juris- 
diction here,  and  must,  of  course,  be  bound  by  the  order  and  decree 
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which  the  court  may  make  in  this  case.  In  mv^opinion  the  court  would 
assert  its  dignity  with  a  needlessly  high  hand  tif  i  rejected  an  application 
to  come  in  and  prevent  the  court  from  being  ifiadf  the  agent  of  wrong  by 
parties  acting  collusively^  upon  purely  artifici^  reasons.  If  what  Young 
alleges  is  true,  the  court,  with  only  the  present  parties  on  the  record, 
would  find  no  other  way  than  to  go  on  to  decree  a  sale,  giving  title  to 
the  purchaser  of  the  mortgaged  property,  turning  over  the  proceeds  to 
parties  having  no  right,  and  thus  deprive  a  judgment  creditor,  who  was 
on  the  threshold,  at  the  time  of  this  court's  taking  cognizance  of  the 
•case,  of  aU  remedy,  unless  it  be  the  circuitous  one  of  an  independent 
bill.  In  my  opinion  the  proper  course  is  to  take  the  precaution  in  the 
principal  case,  if  the  means  are  afforded.  It  may  turn  that  out  all  these 
charges  made  by  Young  are  unfounded;  but  there  is  sufficient  color  to 
them  to  require  the  court  to  give  them  attention.  At  the  hearing  an  of- 
fer was  made  on  behalf  of  the  petitioner  to  release  the  levy  made  alto- 
gether, or  with  leave  to  make  a  new  one  in  terms  subordinate  to  the  re- 
ceiver's possession,  and  the  control  of  the  court  in  this  cause,  as  this 
court  might  direct.  In  my  opinion  it  is  not  necessary  to  do  this.  A  party 
may  purge  himself  of  actual  contempt  by  oral  explanation  before  the 
court,  and  upon  the  petitioner  being  admitted  the  court  will  have  full 
control  of  his  levy.  Whether  actual  possession  under  a  levy  is  necessary 
to  the  perfection  of  a  lien  by  execution  I  do  not  consider,  for  I  am  im- 
pressed that  an  inchoate  levy  is  sufficient,  and  am  inclined  to  think  that 
the  court  ought  to  concede  the  right  to  intervene  where  its  process  by 
concurrence  of  the  original  parties  has  interrupted  the  creditor  with  an 
execution  in  his  hand,  and  a  purpose  to  forthwith  levy  it,  and  the  object 
of  using  such  process  is  to  defeat  the  creditor;  and  that  an  actual  levy 
might  be  dispensed  with.  An  order  may  be  entered  giving  the  peti- 
tioner leave  to  intervene  as  a  defendant,  and  to  answer  the  bill  within 
20  days  after  the  entry  of  this  order. 


Brush-Swam  Electric  Light  Co.  v.  Brush  Electric  Light  Co. 
(CircwU  Ccmrt,  S.  B,  New  York,    June  20, 1890.) 

Specific  Pbiiformance— Insolvenct  as  Defense. 

The  insolTency  of  the  party  seeking  the  speoiflo  enforcement  of  a  contract  is  no 
bar  to  the  suit  when  the  contract  was  renewed  by  the  other  party  with  knowledge 
of  such  insolvency. 

In  Equity.     Bill  for  specific  performance.     On  motion  for  rehearing. 
For  former  opinion,  stating  the  facts,  see  41  Fed.  Rep.  163. 
Joseph  H.  Cfioate  and  WiUiam  G.  Wilson,  for  complainant. 
John  E.  Parscna,  Albert  Stichiey,  and  Gilbert  H,  Oratrford^  for  defendant. 

CoxE,  J.     The  questions  involved  in  this  controversy  have  been  again 
carefully  examined.     Some  of  the  points  before  argued  are  reiterated 
v,43F.no.3 — 16 
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with,  perhaps,  additioivlforce;  but  no  new  proposition,  either  of  law 
or  fact,  has  been  advaiceSll.  41  Fed.  Rep.  163.  It  is  again  argued 
that  the  complainant's  inscinvency  is  a  bar  to  relief,  but  the  authorities 
cited  seem  hardly  applicable  to  the  present  facts.  I  cannot  find  that 
it  has  ever  been  held  that  mere  insolvency,  even  occurring  after  the 
agreement,  is  a  sufficient  answer  to  a  bill  like  this.  Such  doctrine 
would,  therefore,  be  quite  out  of  place  in  a  cause  where  there  is  neither 
concealment  nor  fraud,  and  where  the  defendant  voluntarily  made  the 
contract  with  full  knowledge  of  the  complainant's  financial  condition. 
Surely,  no  case  has  gone  to  the  extent  of  holding  insolvency  a  barrier 
where  such  facts  concur.  The  defendant  was  under  no  obligation  to 
continue  its  business  with  an  insolvent  party,  but  having  chosen  to  do 
so  it  cannot  now  take  advantage  of  a  fact  which  was  as  obvious  when 
the  renewal  was  made  as  it  is  to-day. 

The  court  at  nisi  priua  used  its  best  endeavors  to  untangle  a  compli- 
cated controversy.  As  the  situation  remains  unchanged  the  case  may 
be  one  for  an  appeal,  but  not  for  a  rehearing. 

The  motion  is  denied. 


National  Park  Bane  of  New  York  v.  Remsen. 
(Circittt  Coxi7%  S.  D,  New  York,    July  21, 1890.) 

1.  Corporations— Trustees— Liability  for  Corporate  Debts.  ' 

8  Rev.  St.  N.  Y.  (8th  Ed.)  p.  1957,  §  12,  provides  that,  for  faUure  to  file  the  an- 
nual report  of  the  capital  and  indebtedness  of  any  corporation,  as  therein  pre- 
scribed, the  trustees  shall  be  liable  for  all  debts  of  the  corporation  then  existing,  or 
ooDtracted  before  such  report  shall  be  filed.  Held^  that  the  trustees  cannot  be  sub- 
jected for  an  alleged  liability  of  the  corporation  accruing  on  an  accommodation  in- 
dorsement, which,  under  its  charter,  it  had  no  authority  to  make,  and  which  conse- 
quently did  not  bind  it. 

2.  Negotiable  Instruments — Accommodation  Indorsement— Notice. 

The  fact  that  a  note  is  presented  for  discount  by  the  maker  is  notice  to  the  dis- 
counter that  the  indorsement  thereon  is  an  accommodation  indorsement. 

At  Law. 

PrancM  C.  BarloWy  for  plaintiff. 

WiUiam  H.  IngersoUj  for  defendant. 

CoxE,  J.  This  action  is  to  recover  of  the  defendant,  as  trustee  of  the 
German-American  Mutual  Warehousing  &  Security  Company,  the 
amount  due  upon  two  notes,  indorsed  by  it,  upon  the  ground  that  the 
trustees  are  liable  for  the  debts  of  the  corporation  because  no  annual  re- 
port of  its  financial  condition  was  filed,  as  required  by  the  general  manu- 
facturing act  of  1848.  Section  12  provides  that  for  failure  to  file,  the 
trustees  "shall  be  jointly  and  severally  liable  for  all  the  debts  of  the  com- 
pany then  existing,  and  for  all  that  shall  be  contracted  before  such  re- 
port shall  be  made."  3  Rev.  St.  N.,  Y.  (8th  Ed.)  1957.  First  in  the 
order  of  proof  it  is  necessary  for  the  plaintiff  to  establish  that  the  amount 
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in  question  was  a  debt  of  the  corporation.  If  it  was  not  a  debt  of  the 
corporation f  of  course,  the  trustees  are  not  liable.  In  October,  1889, 
the  court  of  appeals  of  New  York,  in  an  action  brought  against  the  ware- 
housing company  upon  these  identical  notes,  held  that  there  was  no  li- 
ability, for  the  reason  that  an  accommodation  indorsement  by  the  ware- 
housing company  was  ultra  vires  and  that  the  plaintiff  was  chargeable 
with  notice  of  the  character  of  the  indorsement,  because  the  notes  were 
presented  for  discount  by  the  makers,  who  received  the  avails  thereof. 
Natimal  Park  Bank  v.  Oerman-American,  etc.,  Cb.,  116  N.  Y.  281,  22  N. 
E.  Rep.  567.  This  decision  sets  at  rest  forever  the  question  of  the  li- 
ability of  the  warehousing  company  upon  these  notes.  They  can  never 
be  enforced  against  that  company  and  it  is  certainly  a  grave  question 
whether,  in  any  view,  a  trustee  can  be  held  upon  an  obligation  from 
which  his  corporation  is,  in  fact,  released.  But  the  highest  tribunal  of 
this  state  has  decided  that  the  notes  never  were  an  obligation  of  the  ware- 
housing company.  In  order  to  hold  the  defendant  liable  it  is  necessary 
for  this  court  to  disregard  .that  decision.  Although  the  power  to  do  this 
may  be  conceded,  it  is  only  in  exceptional  cases,  where  there  is  a  con- 
flict between  federal  and  state  authority  or  where  important  public  con- 
siderations are  at  issue,  that  it  should  be  exercised.  Even  where  the 
question  is  one  of  general  commerical  law  considerations  of  comity  and 
the  orderly  administration  of  justice  are  against  the  assertion  of  the 
power.  No  decision  of  the  supreme  court  of  the  United  States  or  of  the 
circuit  court  of  this  circuit  is  cited  which  conflicts  with  the  rule  of  the 
court  of  appeals,  and  were  there  a  likelihood  that  the  doctrine  contended 
for  by  the  plaintiff  would  ultimately  be  accepted  by  the  United  States 
courts  it  is,  in  the  circumstances  referred  to,  appropriate  and  decorous 
that  the  supreme  court  of  the  United  States  and  not  the  circuit  court 
should  pronounce  the  judgment  of  dissent. 

Although  the  foregoing  considerations  are  sufiicient  to  dispose  of  the 
case  I  have  examined  the  questions  involved  in  the  decision  of  the  court 
of  appeals  and  the  authorities  cited  to  sustain  the  propositions  of  law 
there  enunciated,  in  the  light  of  the  able  and  elaborate  brief  submitted 
for  the  plaintiff,  and  am  constrained  to  say  that  I  see  no  reason  to  an- 
ticipate a  conflict  of  authority  upon  these  questions.  The  argument  is 
plain,  and,  if  the  premises  are  correct,  is  conclusive.  Mrst.  The  indorse- 
ments were  accommodation  indorsements.  Second.  The  warehousing 
company  had  no  power  under  its  charter  to  make  these  indorsements. 
Third.  A  party  who  discounts  such  paper  cannot  recover  of  the  indorser 
if  he  has  knowledge  of  the  fact  that  the  indorsement  was  made  for  the 
accommodation  of  the  maker.  Fourth.  Where  the  makers  of  the  note 
present  it  for  discount  it  is  notice  to  the  discounter  of  the  character  of 
the  indorsement.  The  first  of  these  propositions  is  supported  by  the 
proof,  the  others  are,  it  is  thought,  amply  sustained  by  authority.  They 
are  reaflBrmed.  Every  fact  necessary  to  the  decision  was  considered  by 
the  court  of  appeals.  The  circumstance  that  a  consideration  was  paid 
for  the  indorsements  was  not  overlooked.  It  is  three  times  referred  to  in 
the  opinion  and  the  conclusion  reached  that  the  warehousing  company 
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had  no  power  **to  bind  itself  by  making  or  indorsing  promissory  notes 
for  the  accommodation  of  the  makers  for  a  consideration  paid."  Nor 
was  the  court  in  error  in  holding  that  the  plaintiff  had  notice  of  the  fact 
that  the  notes  were  not  indorsed  in  the  usual  course  of  business.  The 
presentation,  for  discount,  by  the  makers  was  something  more  than  a 
suspicious  circumstance.  There  was  notice  direct  and  explicit  upon  the 
notes  themselves  that  the  indorsements  were  invalid.  The  discounter 
*vheh  confronted  with  such  facts  cannot  protect  himself  by  inaction.  If 
there  is  a  possible  explanation  he  must  seek  it,  but  where,  as  in  this 
case,  nothing  of  the  kind  is  required  and  no  statement  is  made  incon- 
sistent with  the  plain  provisions  of  the  notes,  the  unerring  presumption 
attaches.  As  the  non-liability  of  the  warehousing  company  defeats  the 
plaintiff's  action  at  the  threshold  it  is,  of  course,  unnecessary  to  pass 
upon  the  difficult  but  interesting  questions  relating  to  the  liability  of  the 
defendant  as  trustee.     There  must  be  a  judgment  for  the  defendant. 


Allen  «r  rrf.  Spickler  v.  Black,  Sheriff. 
{Circuit  Court,  8.  D,  Iowa,  C.  D.    August  11, 1890.) 

Intoxicating  Liquor— Illeoai,  Sale— Ubioinal  PAOKA.as. 

A  box  coDtaining  whisky  in  bottles  was  shipped  from  niinois  to  Iowa,  and  whilo 
in  the  latter  state  the  box  was  opened  by  a  resident  of  Iowa,  who  sold  one  of  the 
bottles  of  whisky,  contrary  to  the  Iowa  statute.  •  For  this  he  was  convicted  by  a 
justice,  and  he  applied  to  be  released  on  habeas  corpiis,  because  his  sale  was  pro- 
tected under  the  interstate  commerce  clause  of  the  national  constitution.  Held,, 
that  he  should  not  be  released,  since  the  question  whether  the  bottle  or  the  box 
was  the  original  package  was  sufficiently  doubtful  to  make 'the  proper  remedy  an 
appeal,  rather  than  an  application  for  habeas  corpus. 

At  Law.     On  petition  for  habeas  corpus. 

B,  J.  Salinger  and  F.  A.  Charles,  for  petitioner. 

F.  A,  Church,  for  respondent. 

Shibas,  J.  Upon  the  petition  of  E.  E.  Spickler,  averring  that  one 
Ed.  Allen  was  illegally  restrained  of  his  liberty  by  the  sheriff  of  Greene 
county,  Iowa,  a  writ  of  habeas  corpus  was  issued,  and  due  return  has 
been  made  thereto  by  the  sheriff,  setting  forth  that  said  Allen  is  in  cus- 
tody of  said  sheriff  by  virtue  of  a  commitment  issued  by  one  R.  P.  Mor- 
den,  a  justice  of  the  peace  in  Greene  county,  Iowa,  and  the  counsel  for 
the  respective  parties  have  agreed  on  the  facts  of  the  case,  ki  substance 
as  follows:  That  the  relator,  E.  E.  Spickler,  resides  in  the  slate  of  Iowa, 
and  is  engaged  in  the  business  of  acting  as  agent  of  partiel  residing  in 
the  states  of  Nebraska  and  Wisconsin  in  the  selling  of  intJsicating  liq- 
uors in  the  state  of  Iowa,  shipped  to  him  by  them  from  sai(  states;  that 
said  Allen  was  the  clerk  of  said  relator,  employed  to  sell  sue  i  liquors  for 
relator  at  Cooper,  in  said  county  of  Greene,  Iowa,  at  a  pi  ce  provided 
for  the  pijrpose  by  relator;  that  said  relator,  Spickler,  h  -d  authority 
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from  his  principals  to  employ  subagents  in  the  conduct  of  said  business; 
that  neither  Allen  nor  Spickler  had  a  permit  to  sell  intoxicating  liquors 
for  any  purpose  under  the  provisions  of  the  statutes  of  Iowa;  that  there 
was  shipped  to  said  Spickler  at  Templeton,  Iowa,  from  his  principal  in 
Nebraska,  a  wooden  box  containing  a  number  of  bottles  of  whisky;  that 
said  box  and  contents  were  received  by  said  Spickler  at  Templeton,  Iowa, 
and  were  by  him  reshipped  to  Allen,  at  Cooper,  without  change  in  their 
condition;  that  when  received  by  Allen  at  Cooper  he  opened  said  box, 
took  therefrom  the  bottles  of  whisky,  and  sold  one  or  more  of  the  same; 
that  said  bottles  were  not  removed  from  the  box  until  they  were  sold  by 
Allen;  that  an  information  was  brought  before  a  justice  of  the  peace, 
charging  Allen  with  selling  intoxicating  liquors  contrary  to  law;  that 
upon  the  hearing  before  the  justice  the  evidence  showed  a  sale  of  one 
bottle  of  whisky  to  Thomas  Anderson,  the  said  bottle  so  sold  being  one 
of  those  contained  in  the  box  shipped  to  Allen  by  Spickler,  under  the 
circumstances  hereinbefore  detailed;  that  the  justice  found  Allen  guilty 
of  the  offense  charged,  fined  him  $50,  and  in  default  of  payment  ordered 
his  committal  to  the  custody  of  the  sheriff.  On  behalf  of  the  petitioner 
it  is  claimed  that  Allen  is  protected  in  making  sales  of  intoxicating  liq- 
uors, under  the  circumstances  of  the  sale  to  Anderson,  under  the  inter- 
state commerce  clause  of  the  federal  constitution,  as  construed  by  the  su- 
preme court  in  the  recent  case  of  Leisy  v.  Hardin,  10  Sup.  Ct.  Rep.  681. 
In  the  opinion  in  that  case  it  is  pointed  out  that  by  the  previous  decisions 
of  the  supreme  court  it  had  been  settled  that  the  power  of  the  state  to 
tax  or  control  the  disposition  of  property  brought  irom  another  state  or 
from  a  foreign  country  did  not  commence  until  the  importer  had  so  acted 
upon  it  that  it  had  become  incorporated  and  mixed  up  with  the  mass 
of  property  in  the  state,  or,  to  quote  the  language  used  in  the  License 
Caaes^  5  How.  504: 

'^ These  state  laws  act  altogether  upon  the  retail  or  domestic  traffic  within 
their  respective  borders.  Tliey  act  upon  the  article  after  it  has  passed  the 
line  of  foreign  commerce,  and  become  a  part  of  the  general  mass  of  property 
in  the  state. " 

Applying  these  principles  to  the  facts  of  the  particular  case  before  the 
court  in  Ldey  v.  Hardiuy  it  was  held  that  Leisy  &  Co.  "had  the  right  to 
import  this  beer  into  that  state;  and  in  the  view  which  we  have  expressed 
they  had  the  right  to  sell  it,  by  which  act  alone  it  would  become  min- 
gled in  the  common  mass  of  property  within  the  state.  Up  to  that  point 
of  time  we  hold  that,  in  the  absence  of  congressional  permission  to  do  so, 
the  state  had  no  power  to  interfere  by  seizure  or  any  other  action  in  pro- 
hibition of  importation  and  sale  by  the  foreign  or  non-resident  importer." 
The  question  of  fact  which  will  arise  in  each  case  is  whether  the  property 
imported  from  another  country  or  state  has,  by  the  act  of  the  importer, 
become  mingled  with  the  common  mass  of  property  in  the  state.  When 
so  mingled  it  becomes  subject  to  the  laws  of  the  state,  may  be  taxed,  or 
the  sale  thereof  may  be  controlled  or  prohibited  by  such  laws.  Under 
the  rule  laid  down  in  the  Leisy  Case,  beer  or  liquors  imported  into  Iowa, 
so  long  as  they  are  kept  in  the  original  packages  imported,  and  in  the 
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hands  of  the  importer,  do  not  become  part  of  the  common  property  of 
the  state,  and  while  in  that  condition  the  importer  has  the  right  to  sell 
the  same.  It  does  not  seem  probable  that  this  matter  of  sale  will  be 
held  to  be  the  only  test  by  which  to  determine  when  property  passes  from 
under  the  protection  of  the  interstate  commerce  clause  of  the  constitution. 
For  instance,  cattle  or  horses  may  be  imported  into  Iowa  by  a  citizen  of 
another  state,  not  for  the  purpose  of  immediate  sale,  but  to  be  placed 
upon  the  farms  in  Iowa  to  be  fed  for  one  or  more  years.  May  not. the 
same  be  taxed  in  Iowa,  and  be  otherwise  held  subject  to  the  laws  of  that 
state?  In  the  Leiay  Case  the  evidence  showed  that  the  beer  owned  by 
Leisy  &  Co.,  who  were  citizens  of  Illinois,  was  taken  to  Keokuk,  Iowa, 
to  be  there  sold  in  the  original  packages,  and  under  these  facts  the  court 
held  that  it  was  only  when  sold  by  the  non-resident  importer  that  the 
property  became  part  of  the  common  mass  of  property  within  the  state, 
so  as  to  become  subject  to  the  operation  of  the  prohibitory  law  of  the 
state.  In  other  words,  it  is  settled  that  a  non-resident  of  Iowa  may  im- 
port into  the  state  intoxicating  liquors,  and  sell  the  same  in  the  original 
packages,  and  that,  so  long  as  the  same  remain  in  the  original  packages 
in  the  hands  of  the  importer,  they  do  not  become  so  intermingled  with 
the  common  mass  of  the  property  in  the  state  as  to  lose  the  protection 
afforded  to  importations  by  the  interstate  commerce  clause  of  the  con- 
stitution. Whether  this  clause  will  protect,  the  importer  in  selling  at 
retail,  and  whether  the  term  "original  package"  is  to  be  confined  to  the 
box,  crate,  or  barrel  in  which  the  bottles  of  liquoi'  are  placed  for  con- 
venience in  shipping,  or  is  to  be  construed  to  apply  also  to  the  bottles 
in  which  the  liquors  are  contained,  and  whether  any  distinction  exists 
in  the  rights  of  a  non-resident  importer  as  compared  with  those  of  a  res- 
ident of  the  state,  are. questions  which  have  not  yet  been  passed  on  by 
the  supreme  court.  The  charge  against  Allen  was  for  a  violation  of  the 
statute  of  Iowa  in  that  he  had  sold  intoxicating  liquors  contrary  to  the 
provisions  of  the  statute.  The  justice  of  the  peace  had  jurisdiction  to 
hear  and  determine  the  case.  The  evidence  disclosed  the  fact  that  AUen 
was  a  clerk  for  Spickler;  that  Spickler  resided  at  Templeton,  Iowa,  and 
Allen  at  Cooper,  in  the  same  county;  that  Spickler  acted  as  agent  for 
parties  in  other  states,  receiving  liquors  from  them;  that  Spickler  had 
received  from  a  party  in  Nebraska  a  box  containing  a  number  of  bottles 
of  whisky;  that  he  had  reshipped  the  box  to  Allen,  who  opened  the 
same  for  the  purpose  of  selling  at  retail  the  bottles  of  whisky  therein  con- 
tained; that  he  sold  one  bottle  thereof  to  one  Anderson;  that  he  had  no 
permit  to  sell  for  any  purpose  under  the  provisions  of  the  state  statute, 
but  that  he  claimed  the  right  to  sell  the  same  under  the  protection  of  the 
interstate  commerce  clause  of  the  federal  constitution.  The  justice  held 
that  the  clause  in  question  could  not  be  extended  to  inclu  le  a  case  of 
this  character. 

Can  it  be  denied  that  the  case  presented  doubtful  questioni  of  the  kind 
heretofore  indicated  ?  Can  it  be  fairly  said  that  the  ruling  f  the  justice 
was  unquestionably  wrong?    Does  not  the  case  stand  simply  thus:  If  the 


ruling  of  the  justice  upon  these  debatable  questions  of  law  i 
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the  conviction  and  sentence  of  Allen  was  rightful;  but  if  the  justice  erred 
in  his  view  of  the  law,  then  the  conviction  was  erroneous?  Under  the 
facts  of  this  case,  I  do  not  think  that  the  writ  of  habeas  corpus  is  the 
proper  proceeding  to  determine  the  questions  involved.  The  decision 
of  the  justice  complained  of  could  have  been  carried  by  appeal  to  the 
higher  state  courts,  and  thence  to  the  supreme  court  of  the  United  States, 
and  thus  the  rights  of  the  state  and  of  the  defendant  could  alike  have 
been  protected.  The  present  proceeding  is  before  me  as  a  judge  and  not 
as  the  circuit  court,  and  hence  no  appeal  can  be  taken  to  the  supreme 
court  from  the  ruling  now  to  be  made.  Certainly  I  would  not  be  justi- 
fied in  holding  the  action  of  the  justice  in  sentencing  Allen  to  imprison- 
ment to  be  illegal  and  void  unless  such  illegality  is  made  clear,  and  I  do 
not  think  it  can  be  fairly  said  that  such  illegality  is  apparent.  It  may 
be  that  it  will  ultimately  appear  that  the  ruling  of  the  justice  in  constru- 
ing the  rights  of  Allen  under  the  federal  constitution  was  erroneous,  but 
it  is  certainly  yet  a  debatable  question,  and  under  these  circumstances  I 
do  not  think  he  has  established  his  right  to  be  discharged  by  means  of 
a  writ  of  habeas  corpus.  The  writ  will  be  discharged,  and  Allen  will  be 
remanded  to  the  custody  of  the  sheriff. 


TiMBERLAKE  et  ol..  V.  FiRST  NaT.  BaNK. 
iCircuU  Court,  N.  D.  MUsisHppl,  E.  D.    April  25, 1890.) 

1.  UsuBlr— What  Constitutes— Banks, 

VHiere  drafts  are  from  time  to  time  deposited  in  a  bank,  some  of  them  belnR  pay- 
able on  demand  and  some  on  time,  an  agreement  between  the  bank  and  the  depos- 
itor that  credit  shall  be  given  for  such  drafts  on  the  day  after  their  deposit,  the  de- 
positor being  charged  the  full  legal  rate  for  any  overdraft,  does  not  constitute  usury 
when  such  agreement  is  made  in  good  faith  in  order  to  save  involved  calculations. 

2.  Same— CoMFonND  Intebbst. 

Charging  a  depositor,  by  agreement,  at  the  end  of  each  month,  with  interest  at 
the  full  legal  rate  on  his  overdraft,  and  adding  such  charge  to  the  overdraft,  does 
not  constitute  usury. 

3.  Same— Discount— National  Bank. 

Under  Code  Hiss.  1880,  which  only  allows  interest  on  the  amount  of  money  actu- 
ally lent,  a  national  bank  in  that  state  cannot  deduct  interest  in  advance. 

4.  Same— Action  to  Rbooveb  Back— Plbadino. 

In  an  action  for  the  recovery  of  interest  alleged  to  have  been  charged  in  excess 
of  the  legal  rate  for  oral  contracts,  a  plea  setting  up  a  written  agreement  to  pay  the 
interest  charged,  without  denying  that  the  charges  alleged  in  the  declaration  were 
made  before  the  written  agreement  was  entered  into,  and  without  stating  the  date 
of  the  written  contract,  is  oad. 
&  Same— Pabtibs— National  Bank. 

Under  Rev.  St.  U.  B.  §  5198,  which  empowers  one  paying  illegal  interest  to  a 
national  bank  to  i*ecover  double  the  amount  paid,  one  of  the  joint  makers  of  a  note 
on  which  illegal  interest  is  charged  cannot  recover  the  penalty  from  the  bank  where 
the  illegal  interest  was  paid  by  the  other  maker. 

At  Law. 

SuUivan  &  Whiffidd  and  BeaU  &  McCleUandy  for  plaintifi. 

Barry  &  Becket  and  Fox  6c  Roar^j  for  defendant. 
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Hill,  J.  On  the  1st  day  of  September,  1887,  the  defendant  was 
organized  under  the  laws  of  the  United  States  ae  a  national  bank,  and  the 
plaintiffs  drew  checks  on  the  bank  in  payment  of  the  cotton  purchased  by 
them,  and  deposited  with  defendant,  in  payment,  drafts  or  checks  on  the 
parties  to  whom  the  cotton  was  sold  or  shipped.  The  declaration  charges 
that  defendant  charged  plaintiff  with  interest  on  the  sums  so  checked  out 
by  them,  less  the  interest  on  their  deposits,  at  a  greater  rate  of  interest 
than  that  allowed  by  the  laws  of  the  state  of  Mississippi,  the  accounts 
being  balanced  at  the  end  of  each  month,  and  interest  charged  on  the 
balance  found;  that  during  said  transaction  the  interest  charged  on  such 
balances  amounted  to  the  sum  of  $5,174.72;  that  the  rate  of  interest 
charged  in  said  transaction  was  greater  than  the  rate  allowed  b}*^  law. 
The  second  count  in  the  declaration  avers  that  the  plaintiffs,  together 
with  T-  C.  King,  negotiated  a  loan  with  the  defendant  for  $10,000,  to 
secure  the  payment  of  which  they  executed  their  two  notes, — one  for  the 
sum  of  $5,000,  payable  in  eight  months  after  date;  and  the  other  for 
$5,000,  payable  in  ten  months  after  date, — each  note  to  bear  10  per 
cent,  interest  per  annum  after  due  until  paid;  that  10  per  cent,  per  an- 
num interest  from  the  date  of  the  notes  until  the  maturity  thereof, 
amounting  to  the  sum  of  $758.30,  was  retained  by  the  defendant  as  such 
interest.  The  third  count  in  th#  declaration  further  avers  that  on  April 
25,  1889,  the  defendants  chained  plaintiffs  with  $251.96,  on  a  balance 
before  that  time  due  defendiiut,  which  charge  embraced  more  interest  than 
was  then  allowed  by  the  laws  of  the  state.  The  declaration  further  avers 
that  all  the  interest  so  charged  to  the  plaintiffs,  and  which  was  paid  by 
them,  embraced  interest  greater  than  was  then  allowed  by  the  laws  of  the 
state  of  Mississippi,  and  was  so  knowingly  charged,  and  was  in  violation 
of  sections  5197,  5198,  Rev.  St.  U.  S.,  by  which  the  whole  interest  so 
charged  became  forfeited;  and  that,  the  same  having  been  paid,  by  the 
provisions  of  section  5198  an  action  has  accrued  to  the  plaintiff  to  have 
and  recover  of  and  from  the  defendant  double  the  amount  of  said  inter- 
est, to-wit,  the  sum  of  $12,547.70. 

The  first  plea  is  the  general  issue.  The  second  plea  avers  that  on 
September,  23,  1887,  the  defendant  had  with  the  plaintiffs  an  agree- 
ment in  writing,'  which  provided  that  the  plaintiffs  should  pay  to  the 
defendant  10  per  cent,  per  annum  on  all  overdrafts  drawn  on  it,  and  that 
the  plaintiffs'  account  with  defendant  was  to  be  due  at  any  time  on  de- 
mand with  three  days'  notice.  That  during  the  time  averred  in  the  de- 
claration the  overdrafts  were  paid  by  drafts  on  Boston,  Providence,  Phil- 
adelphia, and  other  places,  sometimes  on  demand  drafts,  sometimes  on 
cash  drafts,  and  sometimes  on  sight  or  time  dralts,  on  whic  i  there  were 
three  daysof  grace  allowed ;  and  to  equalize  these  drafts,  and  tc  save  numer- 
ous calculations  of  interest,  it  was  agreed  that  the  plaintiffs  sh  )uld  be  cred- 


ited with  their  drafts  on  the  day  succeeding  the  day  on  whi 


drawn,  which  was  to  the  advantage  of  plaintiffs.  That  the  j  aintiffs  were 
charged  with  interest  at  the  rate  of  10  percent,  upon  the  sumt  checked  and 
from  the  date  of  the  payments,  and  credited  with  interest  at  he  same  rate 
for  the  proceeds  of  said  drafts,  thus  adopting  the  commerical  nstead  of  the 
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statutory  role,  which  was  to  the  advantage  of  the  defendant;  and  that  it  was 
under  this  rule  thatthesum  of  $84 .  26  was  charged  for  the  month  of  Septem- 
ber, the  same  not  having  been  paid  on  the  Ist  of  October,  1887,  and  was 
charged  to  plaintiffs  in  their  account  as  principal,  by  their  consent;  and 
that  in  the  same  way  the  other  interest  was  charged  on  their  monthly 
settlements.  That  plaintiffs  were  (urnished  with  a  bank  or  pass  book, 
in  which  all  debits  and  credits,  including  the  interest  charges,  were  en- 
tered and  accepted,  and  they  promised  to  pay  the  same.  The  third 
plea,  in  substance,  avers  that  two  notes  of  $5,000  each  were  executed 
after  banking  hours  had  closed,  and  the  proceeds  were  not  placed  to  the 
credit  of  plaintiffs  until  the  next  day,  and  that  the  notes  were  not  paid 
until  the  25th  of  April,  1889;  the  amount  paid  on  one  being $5,088. 10, 
and  on  the  other,  $5,002.76;  and  that  in  said  transaction  there  was  no 
intention  to  charge  usury.  The  fourth  plea  avers  that  the  interest  on  the 
overdrafts  for  September,  1888,  was  the  sum  of  $40.25,  which  was  added 
to  the  sum  of  $3,697.94,  making  the  sum  of  $3,720.19,  which  plain- 
tiffs promised  to  pay,  but  which  was  not  paid  until  April  25, 1889;  and 
that  there  was  no  purpose  to  evade  the  usury  laws  or  the  provisions  of  the 
statute.  The  fifth  plea  to  the  declaration  in  substance  avers  that  T.  G. 
King  &  Co.,  a  firm  composed  of  T.  C.  King,  was,  in  September,  1888, 
a  successor  of  Timberlake  &  Nance,  and  so  continued  until  after  April 
25,  1889,  and  if  any  usury  was  paid  as  alleged  it  was  paid  by  T.  C. 
King  &  Co.,  and  not  by  the  plaintiffs,  Timberlake  &  Nance. 

The  demurrer  to  the  pleas  sets  out  several  grounds  of  demurrer,  to- 
wit:  (1)  A  general  demurrer;  (2)  that  neither  of  the  pleas  sets  up  a 
complete  defense  to  the  action;  (3)  that  the  second  plea  does  not  state 
the  date  of  the  agreement,  how  long  to  continue  in  force,  and  what  over- 
drafts it  included;  (4)  that  the  agreement  set  out  in  the  second  plea  was 
void,  and  could  not  justify  the  taking  of  interest  at  10  per  cent,  per 
annum.  The  fifth  ground  is  also  a  general  demurrer.  Several  grounds 
are  insisted  upon  by  plaintiffs'  counsel  in  support  of  the  demurrer, 
which  will  be  considered  in  the  following  order: 

Mrst.  It  is  insisted  that  the  taking  of  10  per  cent,  per  annum  inter- 
est, prior  to  October  1,  1887,  in  the  absence  of  a  written  contract,  was 
uiuriouB,  and  avoided  all  interest  in  the  dealings  of  the  parties  subse- 
quent to  that  time.  The  national  bank  law  i»  a  law  unto  itself,  which 
congress  had  the  power  to  enact;  and  in  express  terms  it  allows  the 
banks  organized  and  doing  business  under  its  provisions  to  take  and  re- 
ceive the  highest  rate  of  interest  allowed  by  the  state  in  which  they  are 
located  and  doing  business.  The  rate  of  interest  allowed  by  the  law 
of  this  state  is  6  per  cent,  per  annum,  but  10  per  cent,  per  annum  may 
be  contracted  for  in  writing.  This  may  be  in  the  note  or  other  written 
contract,  or  in  a  separate  paper  governing  or  embracing  their  subsequent 
dealings,  stated  in  the  written  agreement.  The  charging,  taking,  or  re- 
ceiving of  more  than  6  per  cent,  interest  per  annum,  in  the  absence  of 
such  written  agreement,  if  none,  was  a  violation  of  the  act  of  congress, 
and  forfeited  the  interest  due  on  the  debt,  and  its  being  paid  rendered 
the  defendant  liable  to  an  action  for  double  the  amount  of  the  interest 
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paid  on  the  debt  to  the  persons  paying  it,  as  the  penalty  for  the  viola- 
tion of  the  law.  Congress,  in  the  act,  did  not  ado]>t  the  state  law  on 
the  question  of  usury  further  than  to  adopt  the  rate  of  interest  allowed 
by  the  laws  of  the  states;  and  10  per  cent,  per  annum  is  the  highest 
rate  of  interest  allowed  by  the  statute  of  this  state,  when  the  contract 
is  made  in  writing,  and  6  per  cent,  when  it  is  not;  so  that  the  question 
is:  Was  there  more  than  6  per  cent,  paid  when  there  was  no  contract 
in  writing,  or  than  10  per  cent,  when  there  was?  To  subject  the  de- 
fendant to  the  penalty  there  must  have  been  paid  not  only  a  larger  rate 
of  interest  than  that  allowed  by  law,  but  that  larger  rate  knowingly  re- 
ceived; that  is,  the  officers  of  the  bank  must,  at  the  time  they  received 
the  money,  have  known  that  the  amount  was  in  excess  of  the  interest 
allowed  by  law. 

The  second  plea  alleges  that  the  checks  or  drafts  received  by  the  bank 
in  payment  should  be  credited  on  the  day  succeeding  the  day  on  which 
they  were  drawn;  that  some  of  them  were  cash  or  demand  drafts,  and 
some  were  sight  or  time  drafts,  on  which  three  days  were  allowed;  that 
this  was  done  to  equalize  the  same,  and  to  save  the  numerous  calcula- 
tions, and  not  for  the  purpose  of  obtaining  any  additional  interest;  that 
the  plaintiffs  were  charged  with  interest  on  the  payments  made  on  the 
checks  drawn  by  them  on  the  defendant  at  the  rate  of  10  per  cent,  on 
the  drafts  or  checks  received  in  payment  as  above  stated,  thus  adopting 
the  commercial  instead  of  the  statutory  rule.  The  plea  alleges  that  the 
mode  above  stated  was  to  the  advantage  of  the  plaintiffs;  that  the  inter- 
est was  calculated  according  to  the  commercial  rule  allowing  860  days 
to  the  year  or  30  days  to  the  month,  which  was  to  the  advantage  of  the 
defendants;  that  this  mode  was  adopted  for  convenience,  and  to  save 
numerous  calculations  of  interest,  and  not  to  receive  more  than  the  legal 
rate  of  interest.  I  am  satisfied  that  the  parties  had  a  right  to  agree 
as  to  the  time  the  credits  should  be  made,  and,  if  done  without  ob- 
jection at  the  time,  the  agreement  will  be  presumed;  and,  if  made 
in  good  faith  to  equalize  the  interest,  and  not  for  the  purpose  of  receiv- 
ing a  greater  rate  of  interesi  than  that  allowed  by  law,  that  any  differ- 
ence in  the  result,  one  way  or  the  other,  will  not  be  a  violation  of  the 
law,  or  subject  the  defendant  to  its  penalty.  Therefore  this  ground  §f 
demurrer  is  not  well  taken.  It  is  insisted  on  the  part  of  the  plaintiffs 
that  the  mode  of  keeping  the  accounts  and  balancing  them  at  the  end 
of  each  month,  and  charging  the  balance  to  the  plaintiffs,  including  in- 
terest, as  set  out  in  the  second  plea,  was  compounding  the  interest. 
The  plea  avers  that  the  interest  for  each  preceding  month  was  so  much, 
stating  the  sum,  and  that  by  consent  of  the  plaintiffs  it  was,  on  a  cer- 
tain day  of  each  month,  charged  as  principal,  and  so  on  duing  the  con- 
tinuance of  the  business.  But  it  does  not  state  whetheJ  this  was  the 
balance  of  interest  on  both  the  debit  and  the  credit  sides  oi  the  account, 
or  only  the  interest  on  the  advances  made  by  the  defer  Want's  bank. 
When  not  frequent,  the  interest  may  by  agreement  betwe<  n  the  parties 
be  added  to  the  principal  debt,  and  thus  the  interest  becoi  e  part  of  the 
principal,  and  not  be  a  compounding  of  the  interest.     |)n  the  other 
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hand,  when  the  transactions  are  very  frequent,  they  may  be  held  as  a 
compounding  of  the  interest.  But  I  am  in  doubt  whether  the  transac- 
actions  in  this  cause,  as  shown  by  the  accounts  of  the  bank,  shall  be 
held  as  a  compounding  of  the  interest;  but,  as  the  statute  under  which 
the  penalty  is  claimed  is  quite  penal  in  its  character,  the  doubt  will  be 
resolved  in  favor  of  the  validity  of  the  transactions,  so  that  the  defend- 
ant will  not  be  subjected  to  the  penalty  provided  in  the  statute.  The 
second  plea  does  not  deny  that  10  per  cent,  interest  was  charged  upon 
the  advances  made  before  the  written  agreement  was  entered  into,  and 
does  not  distinctly  state  the  date  of  the  written  contract,  and  for  this 
reason  the  demurrer  to  the  plea  must  be  sustained. 

The  third  plea  admits  that  the  sum  of  $768.30  was  retained  by  it  out 
of  the  two  notes  of  $5,000  each  at  the  time  the  same  were  discounted, 
and  that  the  balance  of  the  amount  of  the  two  notes,  being  $9,241.70, 
was  then  paid  to  the  plaintiffs.  The  Code,  of  1880  of  this  state  only 
allows  interest  on  the  amount  of  money  actually  loaned,  and  does  not 
allow  it  retained  in  advance,  as  is  provided  in  the  national  bank  law, 
where  no  rate  of  interest  is  fixed  by  the  state  statute.  It  follows  that 
under  the  law  of  the  state  only  10  per  cent,  interest  could  be  charged 
upon  the  amount  actually  advanced,  and  that  the  interest  on  the  amount 
retained  until  the  maturity  of  the  notes  was  that  much  over  and  above 
the  10  per  centum  interest  on  the  money  loaned,  and  a  violation  of  sec- 
tion 5197,  and  subjects  the  defendants  to  the  penalty  prescribed  in  sec- 
tion 5198,  Rev.  St.  U.  S.  The  statute  also  forfeits  all  the  subsequent 
interest  on  the  notes,  which  is  added  to  the  penalty. 

The  defense  set  up  in  the  fourth  plea  is  governed  by  the  same  rules 
stated  in  relation  to  the  second  plea,  and,  if  proven,  is  a  valid  defense 
to  the  action  so  far  as  it  relates  to  the  matter  set  up  in  the  plea. 

The  fifth  plea  alleges  that  T.  C.  King  &  Co.  were  the  successors  of 
Timberlake  &  Nance,  and  that  whatever  amount  of  interest  was  paid,  if 
any,  over  and  above  the  interest  allowed  by  law,  was  paid  by  T.  C. 
King  &  Co. ,  who  alone  are  entitled  to  recover  the  penalty  therefor.  Sec- 
tion 5198  confers  the  right  to  recover  the  penalty  to  the  party  paying 
it,  or  to  his  legal  representatives,  so  that  this  plea  sets  up  a  valid  de^ 
fense  to  this  action  if  sustained  by  the  proof. 

The  result  is  that  the  demurrer  to  the  second  and  third  pleas  must 
be  sustained,  and  to  the  fourth  and  fifth  pleas  must  be  overruled,  with 
leave  to  plead  over. 

The  questions  as  presented  in  this  cause  have  been  ably  argued  by 
the  learned  counsel  on  both  sides,  and  numerous  authorities  read  and 
commented  upon;  but  the  view  of  the  question  as  presented  to  my  mind 
depends  upon  the  proper  construction  to  be  put  upon  the  sections  of  the 
Revised  Statutes  of  the  United  States  referred  to,  and  a  few  general  and 
well-recognized  rules,  rendering  citations  to  authority  unnecessary. 
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Francx)eue  V.  Newhotob. 
(Circuit  Court,  N,  D.  Calif  omicu    August  8, 1800.) 

1.  Public  Landr— Railboad  Grant— Exception— Mineral  Land. 

Where  a  grant  to  a  railroad  oompanT  excepts  mineral  land,  the  term  "mineral 
land'*  means  land  known  to  be  mineral  land  when  the  grant  took  etEect  or  which 
there  was  then  satisfactory  reason  to  be  believe  to  be  such. 
^.  Adverse  Possession — Goyebnment  Title. 

Possession  held  in  subordination  to  the  title  of  the  United  States  may  be  adverse 
as  to  another  claimant. 

At  Law. 

This  is  the  same  case,  the  decision  in  which — on  demurrer — is  re- 
ported in  40  Fed.  Rep.  618,  where  the  facts  alleged  in  the  complaint 
are  stated.  Some  three  months  before  the  commencement  of  the  suit, 
for  a  consideration  equal  fo  the  government  price  of  agricultural  land, 
the  Central  Pacific  Railroad  Company  executed  a  quitclaim  deed  to  plain- 
tiff in  which  they  "do  remise,  release,  and  quitclaim  to  the  said  G.  H. 
Francoeur,  his  heirs,  and  assigns,  all  the  right,  title  and  interest  that 
the  said  company,  or  the  said  trustees  now  have,  or  may  hereaiter  ac- 
quire from  the  government  of  the  United  States  in  and  to"  the  premises 
in  question,  "reserving  however,  all  claim  of  the  United  States  to  the 
same  as  mineral  land." 

A,  L.  Hart  and  Geo.  H.  PcancoewTy  for  plaintiff 

J.  Af.  Seawell  and  J,  B,  Reinsteiny  for  defendant. 

Before  Sawyer,  Circuit  Judge. 

Sawyer,  J.,  (orally  charging  jury.)  I  announce  to  you  that  I  have 
prepared  some  special  issues  in  addition  to  the  general  verdict,  upon 
which  I  desire  you  to  find.  It  ma}'  save  future  litigation.  I  will  read 
them  to  you  so  that  you  will  be  prepared  to  appreciate  what  I  have  to 
say  upon  these  points.  The  first  is — ^"We  the  jury  in  the  above-enti- 
tled case  find  for  the" — plaintiff' or  defendant,  whichever  it  turns  out  to 
be.  You  will  write  in  either  "plaintiff"  or  "defendant,"  according  as 
you  find  on  all  the  issues  in  the  case. 

SPECIAL  ISSUES. 

The  next  one  is:  (1)  Was  the  land  in  question  known  to  be  min- 
eral, or  was  there  good  reason  to  believe  it  was  mineral,  at  the  date  of 
filing  the  map  of  general  location  of  the  route  of  the  road,  Mid  the  with- 
drawal of  the  lands  by  order  of  the  secretary  of  the  interioi  ,  on  August 

2,  1862?  (2)  Was  the  land  in  question  known  to  be  mij  eral,  or  was 
there  good  reason  to  believe  that  it  was  mineral,  at  the  t:  ne  that  the 
line  of  the  road  was  definitely  located  in  1866?  (3)  Is  the  and  in  ques- 
tion, in  fact,  mineral  land?  (4)  Had  the  defendant  and  his  grantors 
been  in 'the  continuous,  open  and  notorious  adverse  poss  ssion  of  the 
premises  in  question,  claiming  to  be  in  the  rightful  poss  »sion  under 
the  laws,  and  afterwards  under  a  patent  of  the  United  Stat  s  adverse  to 
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the  claim  of  the  plaintiff  and  his  grantor,  for  a  period  of  five  years  next 
before  the  commencement  of  this  suit,  on  June  28,  1889? 

Gentlemen,  I  will  now  proceed  to  state  to  you  the  law  which  governs 
this  case,  which  is  the  province  of  the  court  to  determine.  You  will 
take,  and  apply  it  as  given  to  you  by  the  court,  whether  it  meets  with 
your  approbation  or  not.  It  will  then  be  your  province  to  find  the  dis- 
puted facts  in  the  case,  and  those  issues  you  are  to  find,  upon  the  testi- 
mony before  you,  either  for  the  plaintiff  or  for  the  defendant,  as  the  pre- 
ponderance of  proof  in  your  judgment  requires.  It  only  requires  a  pre- 
ponderance of  proof.  You  are  the  exclusive  judges  of  the  testimony, 
and  to  you  alone  belongs  the  finding  of  the  facts.  You  are  to  examine 
the  testimony  of  each  witness.  You  are  the  judges  of  the  credibility  of 
the  witnesses.  You  are  to  consider  the  intrinsic  character  of  the  testi- 
mony, whether  it  is  intrinsically  probable  or  not.  You  will  consider 
any  circumstances  which  affect  the  credibility  of  the  witnesses,  and  give 
the  testimony  of  each  witness  such  weight  as  you  think  it  is  entitled  to 
receive,  and  render  your  verdict  as  the  preponderance  of  the  evidence 
appears  to  be  in  your  minds.  The  deed  to  the  plaintiff  from  the  Cen- 
tral Pacific  Railroad  Company  is  dated  February  13,  1889,  only  two  or 
three  months  before  the  commencement  of  this  suit.  The  deed,  it  is 
true,  is  a  quitclaim  deed,  but  if  the  title  to  the  premises  in  question  was 
in  the  Central  Pacific  Railroad  Company  at  that  tide,  that  deed  con- 
veyed the  title  to  Francoeur,  and  in  that  case,  if  the  title  was  in  the  Cen- 
tral Pacific  Railroad  Company  and  conveyed  to  Francoeur,  there  must 
be  a  verdict  for  the  plaintifi  on  that  issue,  and  the  plaintiff  will  be  en- 
titled to  recover  unless  the  other  defense  of  the  bar,  by  the  statute  of  lim- 
itations, is  found  in  favor  of  the  defendant,  in  which  case,  of  course,  that 
will  control. 

The  first  great  question  to  determine,  is,  was  the  title  in  the  Central 
Pacific  Railroad  Company  at  the  date  of  that  deed?  If  it  was,  it  must 
have  passed  under  the  act  of  1862,  granting  lands  to  aid  in  the  con- 
struction of  the  Central  Pacific  Railroad  Company,  and  if  the  title  vested 
under  that  act,  then  the  United  States,  had  nothing  left  in  it,  and  it 
could  afterwards  convey  no  title  by  patent  to  the  defendant  in  this  case. 
The  act  of  1862  granted  .all  sections  numbered  with  odd  numbers  within 
a  jspace  of  10  miles  on  each  side  of  the  road  to  the  Central  Pacific  Rail- 
road, to  which  other  right  had  not  attached  at  the  date  of  the  final  def- 
inite location  of  the  road,  and  mineral  lands  were  excepted.  If  the 
land  in  question  was  mineral  land  within  the  meaning  of  that  act,  the 
title  never  passed  to  the  Central  Pacific  Railroad,  because  it  was  not 
granted.  It  was  excepted  out  of  the  grant.  If  it  was  not  mineral  land, 
and  there  is  no  claim  that  any  other  rights  had  attached,  then  of 
course  the  title  passed  to  the  Central  Pacific  Railroad  Company,  so  it  is 
important  to  inquire  whether,  at  the  time  the  right  of  the  company  spe- 
cifically attaehed  to  this  land,  it  was  mineral  land,  within  the  meaning 
of  this  provision  of  the  statute.  If  you  should  determine  that  it  was 
mineral  land,  that  ends  the  case,  because  the  company  had  no  title 
which  it  could  convey  to  the  plaintiff  in  this  case,  aiid  he  relies  upon 
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no  other  title.  The  complaint  allies  and  shows,  iand  all  of  the  testi- 
mony shows,  and  there  is  none  to  the  contrary,  that  these  premises  are 
in  fact  mineral  land.  They  were  worked  for  years  and  a  large  quantity 
of  gold  taken  out  of  them.  They  are  in  fact  now,  and  were  at  the  com- 
mencement of  this  suit  according  to  their  own  allegations,  mineral  lands. 
If  they  were  in  fact  mineral  lands  at  the  time  of  the  commencement  of 
this  suit,  they  must  necessarily  have  been  in  fact  mineral  lands  in  1862, 
at  the  date  of  the  passage  of  this  act,  and  such  lands  as  congress  de- 
signed to  exclude  or  except  from  the  operation  of  the  grant,  for  the  char- 
acter of  the  lands  in  this  particular  has  not  changed ;  but  it  has  been 
held  by  the  courts  that  only  those  are  to  be  regarded  as  mineral  lands 
within  the  meaning  of  the  act  of  congress,  which  were  known  to  be  min- 
eral, or  which  there  was  satisfactory  reason  to  believe  were  mineral  at  the 
time  of  the  attaching  of  the  right  of  the  company  to  those  particular 
lands.  As  it  has  been  stated  in  the  language  of  the  courts,  the  words 
"mineral  land,"  as  used  in  the  act  of  congress,  mean  land  known  to 
be  mineral  at  the  time  the  grant  took  effect,  and  attached  to  the  specific 
land  in  question,  or  which  there  was  satisfactory  reason  to  believe  were 
such  at  said  time.  Only  such  land  as  was  known  to  be  mineral,  or  which 
there  was  satisfactory  reason  to  believe  was  mineral  at  the  time  the  grant 
attached  to  the  land,  is  excepted  from  the  grant. 

Gentlemen,  you  have  the  starting  point  that  these  premises  were  in 
fact  mineral  lands  at  that  time.  The  question  then  arises,  whether  or 
not  they  were  known,  or  there  was  sufficient  reason  to  believe,  at  the 
time  this  grant  attached — and  that  is  when  the  line  of  the  road  became 
definitely  fixed,  according  to  my  construction  of  the  act — to  be  mineral 
land,  or  whether  there  was  sufficient  reason  to  believe  they  were  mineral 
lands.  Perhaps  that  is  a  little  too  restricted,  because  there  may  be  min- 
eral land  on  portions  of  land  so  apparent  and  obvious  that  any  one 
seeing  it,  would  know  it  on  sight,  and  yet  no  one  may  have  been  at  that 
point  to  observe  it  at  the  time;  yet  because  no  one  happened  to  be  there, 
if  the  fact  of  their  being  mineral  land  is  so  obvious  that  it  would  have 
been  manifest  to  any  one  who  inspected  it,  that,  I  take  to  be. mineral 
land  within  the  meaning  of  this  act.  But  it  is  sufficient  for  this  case  to 
take  the  other  definition.  For  the  purpose^f  this  case,  these  lands  were 
in  fact  mineral.  The  question  is,  were  they  known  to  be  mineral  within 
the  meaning  of  the  act,  or  was  there  good  reason  to  believe  they  were 
mineral. 

Gentlemen,  you  have  heard  the  testimony  on  that  point.  There  is 
testimon}'  here  tending  to  show  that  persons  did  visit  them,  saw  this 
mine,  and  saw  men  at  work  on  this  very  ledge  as  early  as  1862,  and  ear- 
lier. That  is  a  long  time  ago.  Of  course  you  cannot  expect  to  find 
very  definite  and  precise  testimony  in  regard  to  transactions  that  occurred 
so  long  ago,  but  you  take  that  in  connection  with  the  fact  that  they 
were  mineral,  and  take  such  other  testimony  as  was  presented  to  you 
and  give  it  such  weight  as  you  think  it  entitled  to,  for  the  purpose  of 
determining  whether  it  was  known  to  be  mineral,  or  there  was  good  rea- 
son to  bdieve  at  the  time,  that  it  was  mineral.     All  the  testimony  shows 
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the  land  was  good  for  nothing  for  agricultural  purposes,  and  there  was 
very  little  limber  on  this  piece  of  land  according  to  the  testimony.  So, 
if  it  was  good  for  anything,  it  was  perhaps  good  for  mining  purposes. 
You  heard  the  testimony  that  they,  did  not  take  it  up,  or  if  they  did, 
and  abandoned  it,  that  they  abandoned  it,  because  they  were  unable  on 
account  of  the  inaccessibility  of  the  mine,  and  the  want  of  funds,  to  pro- 
ceed and  work  the  mine.  In  determining  that  question,  this  is  to  be 
taken  into  consideration.  It  does  not  appear  that  the  Central  Pacific 
Railroad  Company  ever  made  any  claim  to  this  particular  piece  of  land. 
They  filed  a  list  upon  a  claim  of  other  land  surrounding  it,  and  on  parts 
of  the  same  section,  but  oibitted  to  file  this,  nor  did  they  so  far  as  the 
testimony  shows  file  any  independent  or  separate  claim  to  it.  The  tes- 
timony shows  also  that  it  does  not  appear  that  the  Central  Pacific  Railroad 
ever  interfered  with  the  parties  who  finally  took  it  up  and  mined  there. 
It  does  not  appear  that  they  ever  made  any  adverse  claim.  It  does  appear 
that  they  did  not  contest  the  application  for  patent  even  as  late  as  1885. 
When  a  person  applies  for  a  patent  for  mining  land,  the  law  requires  that 
publication  should  be  given  so  as  to  give  plenty  of  time  to  advise  the 
world  of  what  is  going  on.  The  evidence  shows,  afiirmatively,  that  the 
company  took  no  steps  to  oppose  the  issuing  of  this  patent,  under  which 
defendant  claims;  and  within  two  or  three  months  before  the  commence- 
ment of  this  suit,  the  company  executed  this  deed  to  the  plaintiflT  in  this 
case,  and  took  particular  care  to  protect  itself  in  the  form  of  that  deed. 
The  deed  is  that  "they  do  remise,  release,  and  quitclaim  to  the  said  G. 
H.  Francoeur,  and  his  heirs  and  assigns,  all  the  right,  title  and  interest 
that  said  company,  or  the  said  trustees  now  have  or  may  hereafter  ac- 
quire from  the  government  of  the  United  States"  in  and  to  the  following 
described  tracts  of  land,  "reserving  however  all  claim  of  the  United 
States  to  the  same  as  mineral  land."  The  small  consideration  of  the 
deed  with  the  vast  amount  of  improvements  upon  it,  and  the  fact  that 
they  only  remise  and  release  and  quitclaim  their  right  and  title,  and 
still  protect  themselves  from  any  claims  against  the  United  States  by 
this  reservation,  you  are  entitled  to  consider  in  connection  with  the  other 
testimony  as  indicating  the  probability  that  the  company  itself  did  not 
consider  that  that  was  within  the  provision  of  the  grant.  That  is  not 
conclusive,  but  is  a  circumstance  in  connection  with  the  other  fact«  in 
the  case  that  you  are  entitled  to  consider  in  determining  the  first  ques- 
tion submitted  as  to  whether,  in  1862,  these  were  known  mineral  lands, 
or  there  was  good  reason  to  believe  they  were  mineral  lands.  If  they 
were  in  a  known  mineral  belt  also  (and  there  is  some  testimony  tending 
to  show  that  they  were)  that  would  be  an  indication  that  there  might 
be  good  reason  to  believe  there  was  a  known  mine  here  to  those  who 
saw  the  ledge.  All  these  facts  you  will  take  into  consideration.  You 
will  take  into  consideration,  also,  all  of  the  contradictory  testimony  that 
you  have  heard  from  the  defendants,  and,  as  the  preponderance  appears 
to  be,  find  "Yes,"  or  "No,"  and  annex  your  answer  to  that  question. 

The  next  question  which  you  are  called  upon  to  answer  is:   "Was  the 
land  in  question  known  to  be  mineral,  or  was  there  good  reason  to  be- 
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lieve  that  it  was  mineral,  at  the  time  that  the  line  of  the  road  was  defi- 
nitely located  in  1866?"  That  is,  four  years  afterwards.  The  remarks 
I  made  with  reference  to  the  first  inquiry  are  also  applicable  to  this  in- 
quiry. Then  there  is  additional  testimony  here  with  reference  to  the 
actual  taking  up  of  this  claim  and  prospecting  it  between  those  times. 
The  grant  takes  effect  on  the  specific  land  from  the  time  of  the  filing  of 
the  map  of  the  definite  location,  or  when  no  such  map  is  filed  from  the 
time  of  the  definite  location  in  fact  of  the  road.  The  map  of  general  lo- 
cation was  file<i  in  1862,  but  no  map  of  definite  location  was  filed  until 
the  completion  of  the  road,  so  far  as  the  evidence  discloses.  On  the  con- 
trary, the  allegations  in  the  complaint  are  that  the  road  was  definitely 
located  in  1866.  There  is  no  allegation  that  it  was  located  earlier,  and 
the  presumption  is  that  they  allege  it  at  the  earliest  day  justified  by  the 
facts,  and  the  jury  are  entitled  to  consider  that  that  is  the  time  when 
the  road  was  definitely  located,  there  being  no  allegation  or  averment 
that  it  was  located  on  an  earlier  day,  or  you  might  say,  the  day  before. 
Until  that  definite  location,  it  could  not  be  determined  where  the  grant 
would  lull,  and  to  what  land  it  would  attach.  When  the  definite  loca- 
tion is  filed,  they  cannot  change  it  afterwards.  Between  the  filing  of  the 
map  of  definite  route,  and  the  general  location,  there  was  a  right  to  var}' . 
the  line,  because  instead  of  being  10  miles  on  each  side  of  the  road, 
there  was  15  miles  withdrawn  within  which  to  swing,  5  miles  on  each 
side,  to  vary  the  line  of  the  road  and  still  retain  their  rights.  At  this 
time  in  1866,  was  the  land  in  question  known  mineral  land,  or  was 
there  good  reason  to  believe  it  to  be  mineral  land?  Take  all  the  testi- 
mony in  the  case,  and  find  on  that  issue  as  you  think  the  preponder- 
ance of  testimony  is.  There  is  considerably  more  testimony  with  refer- 
ence to  that  than  there  was  in  regard  to  the  prior  date — 1862. 

Is  the  land  in  question  in  fact  mineral  land?  Upon  that  issue  there 
is  no  conflict  of  testimony.  It  is  alleged  in  the  complaint  itself  that  a 
gold  mine  was  discovered  as  early  as  1883,  and  the  parties  took  it  up, 
and  took  possession  of  it.  The  testimony  all  shows  that  it  was  worked 
for  years,  and  large  quantities  of  gold  were  taken  out,  so  that  there  is  no 
conflicting  testimony  in  regard  to  that  question.  If  you  find  that  this 
was  known  mineral  land,  within  the  meaning  of  the  act,  or  land  that 
there  was  good  reason  to  suppose  to  be  mineral  land,  at  the  time  the 
grant  attached,  then  it  is  within  the  exception  of  the  grant,  and  you 
must  find  for  the  defendant.  If  you  find  that  it  was  not  known  mineral 
land,  and  there  was  not  good  reason  to  believe  it  was  mineral  land  at 
the  dale,  1862,  you  will  find  for  the  plaintiff  on  that  issue.  As  to  the 
second  date,  1866,  the  same  rule  will  apply.  If  you  find  it  was  known 
mineral  land  in  1866,  the  date  when  the  road  became  definitely  located, 
or  there  was  good  reason  to  believe  it  was  mineral  land,  you  will  find 
for  the  defendant.  On  the  contrary,  if  you  find  that  it  was  not  known 
mineral  land  at  that  date,  or  there  was  not  then  good  reason  to  believe  it 
was,,  you  will  find  for  the  plaintiff  on  that  issue.  If  you  find  for  the 
plaintiff  on  those  two  issues,  the  title  would  be  in  favor  of  the  plaintiff, 
and  -you  would  have  to  find  a  general  verdict  in  favor  of  the  plaintiff. 
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unless  the  defendant  establishes  the  defense  of  the  statute  of  limitations. 
The  defendant  has  set  up  the  statute  of  limitations.  The  law  of  Cali- 
fornia is,  that  if  a  person  has  been  in  the  actual,  notorious,  adverse  pos- 
session of  land  for  a  period  of  five  years,  the  right  of  action  of  the  real 
owner  is  barred,  and  the  title  as  to  him  becomes  effectually  vested  in  the 
defendants.  This  suit  was  brought,  and  the  complaint  was  filed  on  June 
28,  1889.  The  statute  of  limitations,  therefore,  b^an  to  run  on  June 
28,  1884.  If  from  1884,  or  prior  thereto,  this  defendant,  and  his 
grantors,  were  in  the  actual,  adverse  possession  of  these  premises  contin- 
uously until  the  commencement  of  this  suit  in  1889,  then  the  bar  of  the 
statute  attached,  the  plaintiff  cannot  recover,  and  your  verdict  in  that 
case  will  be  for  the  defendant.  If  he  was  not  in  such  continuous  ad- 
verse possession,  your  verdict  on  that  issue  will  be  for  the  plaintiff.  If 
your  verdict  on  all  the  issues  is  in  favor  of  the  plaintiff,  then  you  must 
find  for  the  plaintiff,  but  if  you  find  for  the  defendant  on  either  one  of 
these  issues,  except  the  third,  your  general  verdict  must  be  for  the  de- 
fendant, and  you  must  answer  these  questions  accordingly. 

What  is  an  adverse  possession?  There  is  testimony  teiKling  to  show 
that  as  early  as  1882-83,  parties  went  on  this  land,  took  actual  posses- 
sion of  this  mine,  and  continued  to  work  it  continuously  down  to  the 
commencement  of  this  suit.  Those  who  first  took  up  the  mine,  took  up 
as  the  evidence  shows,  1,500  feet  by  300  or  600,  I  forget  which,  and 
conveyed  to  their  successors  in  interest  by  those  metes  and  bounds.  The 
grantees  went  into  possession,  and  finally  conveyed  to  the  Eagle  Mining 
Company.  Then  that  company  went  into  possession.  There  is  testi- 
mony tending  to  show  that  they  worked  continuously  on  that  claim,  ex- 
pended a  large  amount  of  money,  away  up  towards  the  hundred  thou- 
sands, in  improvements  in  and  about  the  mine,  and  continuously  worked 
down  to  the  commencement  of  this  suit.  If  they  did,  they  actually 
took  possession  of  a  portion  of  that  land,  and  worked  on  it,  claiming  ti- 
tie  to  the  full  boundaries  and  continued  in  possession;  that  is,  posses- 
sion of  the  whole,  within  the  meaning  of  the  law.  They  are  not  limited 
to  the  precise  portion  upon  which  they  stood  and  worked.  No  one  else 
appears  by  the  testimony  to  have  interfered.  There  is  no  testimony  that 
the  Central  Pacific  Railroad  Company  all  this  time  made  any  claim  to  it 
at  all,  and  the  fact  that  the  Central  Pacific  Railroad  Company  did  not 
make  any  claim,  is  no  evidence  that  these  parties  held  it  under  it  and 
by  agreement  with  it.  The  testimony  all  tends  to  show  that  these  par- 
ties held,  claiming  by  their  own  right,  first  the  mining  claims  as  taken 
up  and  conveyed  to  them  under  the  laws  of  the  United  States,  and  aft- 
erwards under  the  patent  issued  in  pursuance  of  those  laws  of  the  United 
States  upon  such  claim.  I  instruct  3'^ou  that  the  title  for  a  portion  of 
the  time  unless  granted  to  the  railroad  company  was  in  the  United  States. 
If  it  was  in  the  United  States,  or  believed  to  be  in  the  United  States,  it 
does  not  prevent  the  operation  of  the  statute  of  limitations,  if  the  claim 
was  adverse  to  the  Central  Pacific  Railroad  Company.  At  least,  the 
most  that  can  be  said  is,  that  the  matter  was  doubtful  as  lo  where  the 
title  was,  and  there  was  a  good  foundation  for  claiming  that  this  was 
v.43K.no.3— 16 
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mineral  land,  and  excepted  from  the  grant,  bo  that  a  party  could  very 
well  go  in  there  in  good  faith,  buy  a  claim,  located  by  some  one  else, 
and  under  the  laws  of  the  United  States  continue  his  possession,  claim- 
ing under  that  claim ,  present  his  claim  for  a  patent  to  the  United  States, 
obtain  it,  and  continue  under  it  in  good  faith.  On  that  question  I  will 
read  you  a  passage  from  the  decision  in  the  case  of  Hayes  v.  Martin^  in 
45  Cal.  563,  which  covers  that  exact  ground.  "It  is  not  requisite  that 
the  party  who  relies  on  the  statute  should  show  that  he  claims  his  title 
in  hostility  to  the  United  States."  These  parties  did  not  claim  in  hos- 
tility, but  went  in  under  the  laws  of  the  United  States,  and  finally  got  a 
patent.  "He  may  admit  the  title  in  the  United  States,  either  with  or 
without  a  claim  on  his  part  or  the  right  to  acquire  the  title  from  the 
United  States,  and  it  is  sufficient  if  he  has  such  possession  as  is  required 
by  the  statute,  and  claims  in  hostility  to  the  title  which  the  plaintiff  es- 
tablishes in  the  action."  Id.  And  this  doctrine  was  repeated  in  3fc3fanu« 
V.  O^SiUlivany  48  Cal.  15.  These  parties  not  only  admitted  the  title  of  the 
United  States  but  claimed  the  right  to  enter  under  their  laws,  and  they 
claimed  a  patent  under  those  laws  and  got  it.  They  claim  in  hostility, 
as  far  as  the  evidence  shows,  to  th^  title  of  this  complainant.  The  tes- 
timony tends  to  show  that  their  possession  commenced  as  early  as  1882 
or  1883  at  the  latest.  The  testimony  also  tends  to  show  that  the  pos- 
session was  continuous  under  these  claims  to  a  part,  with  a  claim  to  the 
whole,  according  to  the  boundaries  of  their  deed,  down  to  the  commence- 
ment of  this  suit.  If  you  find  that  to  be  a  fact,  the  bar  of  the  statute 
attaches,  and  you  must  find  a  general  verdict  for  the  defendant,  and  a 
verdict  for  the  defendant  under  this  last  special  issue  submitted  to  you. 
If  you  find  they  did  not,  and  were  not  in  continuous  possession  adverse 
to  this  plaintifi^  during  that  time,  and  it  was  broken,  they  have  failed  to 
maintain  the  bar  to  the  statute  of  limitation. 

Gentlemen,  this  is  all  I  think  it  necessary  to  say  to  you  upon  the  sub- 
ject. I  hand  to  you  the  issues.  The  first  one  you  will  find  for  the 
plamtifif  or  defendant,  as  you  find  the  case  to  be.  If  you  find  for  the 
plaintiff,  you  must  find  in  all  the  issues  against  the  defendant,  except 
the  third.  If  you  find  on  any  one  except  the  third  against  the  plain- 
tiff you  must  find  a  general  verdict  for  defendant.  As  to  the  others  you 
will  answer  "Yes,"  or  "No,"  according  as  you  find  them  to  be. 

The  jury  found  for  defendant,  and  in  answer  to  each  of  the  special  issues 
answer  "Yes," 
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In  re  Ghristenseit. 
(CircuU  Ccurty  N.  D.  Cdtifomicu    September  4, 1890.) 

HUKICIPAL  Ck>RPORATION8--OBDINAN0BB— GONBTITUTIOKAL  LaW. 

A  municipal  ordinance,  requiring  all  retail  liquor  dealers  to  procure  a  license, 
and  making  it  an  offense  to  retail  liquor  without  such  license,  ana  at  the  same  time 
forbidding  any  such  license  to  be  issued  unless  upon  the  arbitrary,  uncontrolled, 
written  consent  of  a  certain  desieroated  number  of  persons^  there  being  no  other 
qualifications  or  conditions  prescribed,  violates  the  constitution  of  the  United 
States,  and  is  void. 

{Syllalms  by  the  Court)  » 

Petition  for  Writ  of  Habeas  Corpus. 
Alfred  Clarke,  for  petitioner. 
Davis  Louderhach,  contra. 
Before  Sawyer,  Circuit  Judge. 

Sawyer,  J.  I  am  always  extremely  desirous  of  avoiding  any  interfer- 
ence with  the  state  courts  in  the  execution  of  the  laws,  or  what  purport 
to  be  the  laws  of  the  state,  and  do  not  interfere  when  the  circumstances 
are  such  that  I  can  find  it  consistent  with  my  duty  to  decline  action,  till 
the  state  courts  have  at  least  had  an  opportunity  to  act. 

In  Ex  Parte  RoyaU,  117  U.  S.  241,  6  Sup.  Ct.  Rep.  734,  the  supreme 
'court,  while  holding  that  the  circuit  court  had  jurisdiction  by  writ  of 
habeas  corpus  to  take  a  prisoner  out  of  the  custody  of  the  state  courts  at 
any  stage  of  the  proceeding,  when  alleged  to  be  held  in  violation  of  the 
constitution  and  laws  of  the  United  States,  and  to  summarily  determine 
the  case,  further  held,  that  where  there  were  no  special  circumstances  to 
influence  its  action,  it  had  the  discretion  to  decline  to  interfere  till  the 
state  courts  could  try  the  case,  and  even  after  trial  and  conviction,  till 
an  appeal  or  writ  of  error,  where  an  appeal  or  writ  of  error  lies,  could  be 
taken  to  the  United  States  supreme  court,  and  the  constitutionality  of 
the  law  be  there  regularly  determined  in  the  ordinary  course  of  judicial 
proceeding.  This  decision  gave  to  the  circuit  courts  and  judges,  in  such 
matters,  a  much  wider  discretion  than  I  had  before  supposed  was  vested 
in  them.  The  petitioner  in  this  case  applied  to  me  about  a  year  ago  for 
a  writ  of  habeas  corpus  to  discharge  him  from  arrest  under  the  same  ordi- 
nance now  involved  in  this  case.  Acting  upon  the  decision  in  F/c  Parte 
Ecyall,  I  declined  to  issue  the  writ,  not  because  I  did  not  suppose  it  was 
otherwise  a  proper  case  for  a  writ,  but  because  I  saw  no  special  circum- 
stances in  the  case  to  require  me  to  act  at  that  time,  and  I  therefore  re- 
quired him  to  go  to  the  state  courts  for  his  remedy,  and  to  pursue  it,  as 
he  was  entitled  to  do,  by  the  regular  course  of  proceeding  on  writ  of 
error  to  the  United  States  supreme  court.  The  only  difference  to  him 
would  be  in  the  channel  through  which  he  would  reach  the  court  of  last 
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resort.  I  was  exceedingly  averse  to,  unnecessarily,  putting  myself  in 
antagonism  to  the  courts,  and  especially  the  higher  courts  of  the  state, 
over  whose  action  I  had  no  appellate  jurisdiction  in  the  ordinary  course 
of  proceedings  in  the  administration  of  the  laws. 

He  went  to  the  state  courts,  and  after  something  like  a  year's  litiga- 
tion, as  the  petition  and  record  show,  the  ordinance  now  in  question 
under  which  he  was  held  was,  by  a  divided  court,  declared  to  be  valid 
not  only  under  the  constitution  and  laws  of  the  state,  but  also  that  it 
violated  no  provision  of  the  constitution  or' laws  of  the  United  States,  and 
he  was  remanded  to  custody.  The  record  further  shows,  that  after  this 
decision,  the  petitioner  applied  to  the  chief  justice  of  the  supreme  court 
of  the  state  for  the  allowance  of  a  writ  of  error,  but  that  the  chief  justice, 
notwithstanding  the  fact  that  the  decision  was  rendered  by  a  divided 
court,  refused  to  allow  the  writ,  in  consequence  of  which  he  was  de- 
prived of  the  right  guarantied  to  him  by  the  constitution  and  laws  of 
the  United  States,  to  have  the  question  as  to  whether  the  ordinance  does 
violate  the  constitution  or  laws  of  the  United  States,  reviewed  by  the 
supreme  court  of  the  United  States — the  tribunal  having  the  jurisdic- 
tion to  ultimately  and  authoritatively  determine  the  constitutionality 
and  validity  of  the  ordinance  in  this  particular.  The  justice  of  the 
supreme  court  allotted  to  this  circuit  being  absent  in  Europe,  he  cannot 
apply  to  him  for  an  allowance  of  the  writ  of  error,  and  he  is  now  utter- 
ly without  remedy,  unless  it  can  be  had  on  this  writ. 

Under  these  circumstances,  I  do  not  feel  at  liberty  under  the  laws  of 
the  United  States,  and  under  the  decision  in  Ex  Parte  Royally  to  furthei; 
decline  to  issue  the  writ,  and,  summarily,  examine  the  case,  even  though 
it  devolves  upon  me  in  the  exercise  of  this  jurisdiction  imperatively  im- 
posed upon  me,  to  review,  and,  however  unpleasant  it  may  be  to  me,  if 
thcordinance  is  found  to  be  unconstitutional,  overrule  the  decision  of 
the  highest  court  of  the  state. 

The  ordinance  requires  that  every  party  selling  liquors  at  retail  shall 
pay  for  and  take  out  a  *' license  at  a  specified  rate,*'  and  that,  "after  Jan- 
uary 1,  1886,  no  license  as  a  *  retail  liquor  dealer'  *  *  *  ghall  be 
issued  by  the  collector  of  licenses,  unless  the  person  desiring  the  same 
shall  have  obtained  the  written  consent  of  a  majority  of  the  board  of  po- 
lice commissioners  of  the  city  and  county  of  San  Francisco,  to  carry  on 
said  business;  but  in  case  of  a  refusal  of  such  consent,  upon  application, 
said  board  of  police  commissioners  shall  grant  the  same  upon  the  written 
recommendation  of  not  less  than  twelve  citizens  of  San  Francisco,  owning 
real  estate  in  the  block  or  square  in  which  said  business  of  *  retail  liquor 
dealer'  *  *  *  is  to  be  carried  on."  It  further  makes  it  a  mi  demeanor 
to  violate  any  of  the  provisions  of  the  ordinance. 

It  also  appears  in  the  record,  that  the  petitioner  tendered  tie  amount 
of  his  license  fee,  and  requested  the  written  consent  of  a  n  ajority  of 
the  police  commissioners  to  the  issue  thereof,  and  it  was  rel  ised;  that 
there  were  not  12  citizens  of  San  Francisco  owning  real  est  ite  in  the 
block  or  square  in  which  he  desired  to  carry  on  his  business  |s  a  liquor 
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dealer,  and  that  it  was  therefore  impossible  to  obtain  the  assent  of  12 
such  citizens,  and  that  a  license  was  consequently  refused;  that  proceed- 
ing with  his  business  long  before  established,  he  was  again  arrested  for 
violation  of  said  ordinance,  and  he  is  now  in  custody  in  pursuance  of 
such  arrest. 

Tarn,  myself,  after  due  consideration,  unable  to  take  the  case  out  of 
the  rule  laid  down  in  the  second  head-note  to  the  decision  in  Yick  Wo  v. 
Hopkms,  and  Wo  Lee  v.  Hopkins,  118  U.  S.  356,  6  Sup.  Ct.  Rep.  1064, 
which  reads: 

''A  municipal  ordinance  to  regulate  the  carrying  on  of  public  laundries 
within  the  limits  of  the  uiunicipality,  violates  the  provisions  of  the  constitu- 
tion of  the  United  States,  if  it  confers  upon  the  municipal  authorities  arbitrary 
power,  at  their  own  will,  and  without  regard  to  discretion  in  the  legal  sense 
of  the  term,  to  give  or  withhold  consent  as  to  persons  or  places,  without  re- 
gard to  the  competency  of  the  persons  applying,  or  to  the  propriety  of  place 
selected,  for  the  carrying  on  of  the  business." 

In  commenting  upon  the  view  of  the  supreme  court  of  California,  that 
the  ordinance  then  in  question  vested  "in  the  board  of  supervisors  a  not 
unusual  discretion,  in  granting  or  withholding  their  assent  to  the  use  of 
wooden  buildings  as  laundries,  to  be  exercised  in  reference  to  the  cir- 
cumstances of  each  case,  in  view  of  the  protection  of  the  public  against 
fire,"  the  United  States  supreme  court  in  that  case,  said,  on  page  366, 
118  U.  S.,  and. page  1069,  6  Sup.  Ct.  Rep.: 

''We  are  not  able  to  concur  in  that  interpretation  of  the  power  conferred 
upon  the  supervisors.  There  is  nothing  in  the  ordinance  which  points  to  such 
regulation  of  the  business  of  keeping  or  conducting  laundries.  They  seem 
intended  to  confer,  and  actually  do  confer,  not  a  discretion  to  be  exercised 
upon  a  consideration  of  the  circumstances  of  each  case,  but  a  naked  and  ar- 
hitrary  power  to  give  or  withhold  consent,  not  only  as  to  places  but  as  to 
persons.  *  *  •  The  power  given  to  them  is  not  confided  to  their  discre- 
tion, in  the  legal  sense  of  that  term,  but  it  is  granted  to  their  mere  will.  It 
is  purely  arbitrary,  and  acknowledges  neither  guidance  nor  restraint." 

The  language  quoted  is  just  as  applicable  to  this  ordinance  as  to  that, 
then  under  consideration.  In  that  ordinance  it  was  made  unlawful  for 
^'any  person  or  persons  to  establish,  maintain  or  carry  on  a  laundry 
within  the  corporate  limits  of  the  city  and  county  of  San  Francisco,  with- 
out having  first  obtained  the  consent  of  the  board  of  supervisors,"  etc., 
and  in  the  ordinance  in  this  case,  it  is  made  unlawful  for  any  person  to 
carry  on  the  business  of  a  liquor  dealer  without  a  license  which  could 
only  be  obtained  upon  the  "written  consent  of  a  majority  of  the  board 
of  police  commissioners,"  or  in  default  of  that,  upon  the  "written  recom- 
mendation of  twelve  citizens,"  having  property  in  the  block  or  square 
where  the  business  is  desired  to  be  carried  on.  What  difference  is  there 
in  the  provisions  of  the  two  ordinances,  except  that  the  consent  in  the 
laundry  ordinance  is  to  be  by  the  board  of  supervisors  themselves,  while 
in  the  liquor  ordinance  the  power  to  consent  or  reject,  is  delegated  by 
the  board  of  supervisors  to  the  police  commissioners,  or  to  12  citizens 
of  the  block.  If  the  board  of  supervisors  could  not  confer  upon,  or  re- 
serve to  itself  this  unregulated  arbitrary  power,  it,  certainly,  could  not 
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confer  it  upon  the  police  commissioners,  or  upon  private  parties  having 
no  official  relations  whatever  to  the  subject  matter. 

In  the  Case  of  Wo  Lee,  11  Sawy.  429,  26  Fed.  Rep.  471,  this  court 
differed  from  the  state  supreme  court  upon  the  same  point  decided  in 
Yick  Wo  V.  Hopkins,  and  gave  its  reasons  for  so  doing  at  length,  but  in 
deference  to  the  decisions  of  the  supreme  court  of  California,  it  yiefded 
its  own  convictions,  and  remanded  the  petitioner,  thinking  it  more 
seemly  that  the  question  between  the  state  and  the  national  courts  should 
be  authoritatively  settled  by  the  United  States  supreme  court,  on  ap- 
peal, than  to  bring  these  subordinate  courts  into  antagonism.  The  re- 
sult was,  both  cases  went  to  the  supreme  court  of  the  United  States. 
That  court  quoted  largely  from  the  opinion  of  this  court,  and  approved 
its  views.  It  consequently  reversed  the  judgment  of  the  circuit  court, 
as  it  did  of  the  supreme  court  of  California,  which  this  court  had  fol- 
lowed. Yick  Wo  V.  Hopkins,  118  U.  S.  356,  6  Sup.  Ct.  Rep.  1064. 
The  decision  of  Justice  Field  in  the  Laundry  Ordinance  Caae^  7  Sawy, 
531,  13  Fed.  Rep.  229,  is  also  in  point,  and  to  the  same  effect.  See 
In  re  Wo  Lee,  11  Sawy.  429.  26  Fed.  Rep.  471. 

It  is  sought  by  counsel  for  the  city,  as  was  attempted  by  the  state 
supreme  court,  to  distinguish  this  case  from  the  Laundry  Ordinance  Case 
cited,  on  the  ground  that  the  laundry  business  is  a  necessary  business, 
and  cannot  be  wholly  suppressed,  but  only  regulated,  for  the  purposes 
of  securing  safety  fyom  fires;  while  selling  liquors  is  supposed  to  be  in- 
jurious to  society  per  se,  and  may  be  wholly  prohibited  or  permitted 
upon  such  conditions  as  may  be  prescribed — that  the  power  to  abso- 
lutely prohibit,  necessarily  includes  the  power  to  impose  any  terms  or 
conditions,  however  arbitrary,  no  matter  what,  less  than  absolute  pro- 
hibition, and  consequently,  that  the  power  to  grant  or  refuse  a  license 
may  be  delegated  to  the  arbitrary  and  unregulated  will  of  one  or  more 
persons,  official  or  unofficial.  I  cannot  as  at  present  advised,  assent  to 
this  proposition.  This  ordinance  does  not  limit  or  regulate,  or  purport 
to  limit  or  regulate  the  sale  of  liquors.  It  would  seem  to  be  upon  its 
face — like  other  license  ordinances — a  mere  revenue  measure.  It  does 
not  prohibit  the  sale  of  liquors,  or  limit  their  sale  to  any  particular  por- 
tion of  the  city,  or  to  any  number  of  persons,  nor  prescribe  any  qualifi- 
cations whatever  which  shall  be  necessary  to  entitle  a  party  to  a  license, 
or  prescribe  any  conditions  or  characteristics  which  shall  constitute  a 
disqualification,  and  debar  one  from  obtaining  a  license.  It  is  not  a, 
matter  of  regulation  at  all.  It  simply  provides  that  no  license  shall  issue 
to  any  party  unless  he  obtained  the  written  consent  of  a  majority  of 
police  commissioners,  or  of  12  property  holders  in  the  same  block, 
without  indicating  any  conditions  whatever  upon  which  the  assent  may 
or  ought  to  be  given,  or  withheld.  It  leaves  it  to  the  absolute  arbi- 
trary, unregulated  will  of  the  persons  named.  They  can  consent  to  grant 
a  license  to  every  vagabond  and  disreputable  person  in  the  city,  and  re- 
fuse to  consent  to  a  license  to  every  respectable  person  in  the  city.  The 
ordinance  permits  and  authorizes  such  action.  It  puts  it  in  the  absolute, 
arbitrary  power  of  these  persons,  to  control  the  whole  retail  liquor  trade 
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of  the  city — without  regard  to  qualifications  of  the  parties  seeking  a 
license,  or  to  circumstances  or  conditions,  or  the  interests  of  society.  In 
my  judgment,  an  ordinance  that  upon  its  face  permits  and  authorizes 
such  discrimination  and  inequality  of  operation,  is  a  violation  of  the 
constitution  of  the  United  States.  I  admit  the  full  power  of  the  state  to 
prohibit,  limit  and  control  the  domestic  liquor  traffic,  and  to  prescribe 
the  qualifications  and  conditions  applicable  to  all  of  those  who  are  to  be 
permitted  to  sell  liquors,  but  this  is  a  very  diflFerent  proposition  from 
that  which  claims  the  authority  to  confer  upon  any  one  or  more  persons 
the  arbitrary  power  in  accordance  with  their  uncontrolled  will,  to  regu- 
late these  matters.  It  is  not  unlawful  to  deal  in  liquors  or  sell  liquors 
at  retail  in  California,  or  San  Francisco,  any  more  than  it  is  to  keep  a 
laundry,  which  business  also  pays  a  license.  The  record  shows  that 
there  are  between  3,000  and  4,000  licensed  retail  liquor  dealers  in  San 
Francisco.  It  is  only  made  unlawful  to  sell  liquors  when  you  cannot 
obtain  the  written  consent  of  a  certain  number  of  men  whose  action  in 
yielding  or  withholding  their  consent  is  influenced  by  no  qualifications 
or  consideration  other  than  their  own  arbitrary  will,  governed  perhaps  by 
prejudice  or  other  unworthy  motives.  And  that  was  one  of  the  grounds 
upon  which  the  laundry  ordinance  under  consideration,  was  expressly 
and  directly  held  by  the  United  States  supreme  court  to  be  unconstitu- 
tional. The  police  powers  are  the  powers  which  come  into  play  in  the 
licensing  and  regulating  of  both  occupations.  And  in  both  instances  they 
operate  upon  the  same  legal  principles,  and  they  should  have  a  similar 
equal  and  uniform  application. 

Under  this  ordinance  the  police  commissioners  for  anything  in  its  pro- 
visions to  restrain  them,  might  consent  to  the  license  as  retail  liquor 
dealers,  of  every  immoral  person  in  the  city,  while  consent  might  be 
withheld  from  every  person  who  is  respectable  and  suitable  for  the  bus- 
iness. If  they  do  not  do  this,  it  is  not  because  they  are  restrained  by 
any  provisions  of  this  ordinance.     These  provisions  permit  it. 

In  the  Gase  of  ike  Laundry  Ordinance  cited,  it  appeared  it  is  true,  that 
the  gross  discriminations,  which  the  ordinance  permitted,  were  in  fact 
made,  in  its  administration.  These  arrests  for  such  gross  discrimina- 
tions, wfere  doubtless  illegal  on  that  ground  also.  But  the  discrimina- 
tions in  fact  made,  cannot  afiect  the  validity  of  the  ordinance  itself. 
The  ordinance  was  declared  void  because  it  permitted  a  discrimination, 
not  merely  because  its  permission  was  in  fact  made  available  in  practice. 
The  validity  of  an  ordinance  must  be  determined  by  its  terms,  by  what 
it  authorizes,  not  by  the  manner  of  its  execution.  It  is  valid  or  invalid 
irrespective  of  the  manner  in  which  it  is,  in  fact,  administered.  Its  ca- 
pability of  being  abused  is  the  test. 

In  the  case  of  the  ordinance  now  in  question  no  evidence  was  intro- 
duced as  to  the  way  in  which  it  has  been,  in  fact,  administered.  The 
case  was  argued,  submitted,  and  decided  upon  the  character,  terms  and 
provisions  of  the  ordinance  itself. 

But  the  mode  of  its  administration  would  be  irrelevant  to  the  point 
decided,  as  the  question,  is,  as  to  the  validity  of  the  ordinance  itself. 
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as  it  appears  upon  its  face;  and  not  whether  it  has  been  honestly  or 
dishonestly  admiaistered.  The  fact  that  it  permits  arbitrary  discrimi- 
nations, and  abuses  in  its  execution,  depending  upon  no  conditions,  or 
qualifications  whatever,  other  than  the  unregulated  arbitrary  will  of 
certain  designated  persons,  is  the  touchstone  by  which  its  validity  is  to 
be  tested.  That  there  are  likely  to  be  abuses  as  in  the  case  of  the  laun- 
dry ordinance,  both  as  to  individuals  and  classes,  there  is  no  reason  to 
doubt,  when  an  outburst  of  popular  prejudice  shall  demand  or  counte- 
nance it ;  and  it  is  also  liable  to  be  abused  from  more  unworthy  motives, 
considerations  and  influences.  The  ordinance  should  prescribe  some 
conditions,  qualifications  or  disqualifications,  by  which  those  who  are 
to  issue  licenses  are  to  be  guided  in  their  action,  other  than  their  own 
unregulated  arbitrary  wills. 

After  careful  consideration,  I  am  unable  to  take  this  ordinance  out  of 
the  rule  laid  down  in  the  second  headnote  in  Yick  Wo  v.  Hopkins  and 
Wo  Lee  v.  Hopkins,  118  D.  S.  356,  6  Sup.  Ct.  Rep.  1064.  As  that  de- 
cision is  controlling  so  far  as  this  court  is  concerned,  I  am  bound  to  dis- 
charge the  petitioner,  however  willing  I  might  otherwise  be  to  yield  my 
individual  views  to  the  judgment  of  the  supreme  court  of  the  state. 

Let  the  petitioner  be  discharged. 

Should  the  city  desire  to  appeal  to  the  supreme  court  of  the  United 
States,  an  appeal  will  be  gladly  granted.  The  question  has  reached  such 
a  state,  that  it  is  of  the  utmost  importance  that  it  be  authoritatively 
decided.  Until  so  decided  the  foregoing  views  will  control  the  action 
of  this  court. 


United.  States  v.  Holus. 

(DteMot  Court,  W.  D,  South  Carolina.    August  16, 189a> 

WiTKVSS—CoMPBTBNOT— Criminal  Law. 

20  U.  S.  St.  at  Large,  30,  which  provides  that  a  defendant  charged  with  orlnie 
shall,  at  his  own  request,  but  not  otherwise,  be  a  competent  witness,  does  not  ren- 
der competent  a  defeudant  who,  by  previous  oonviction  of  an  infamous  srime,  has 
lost  the  privUege  of  testifying. 

At  Law. 

The  defendant  being  on  trial  for  violating  section  5392,  Rev.  St., 
(perjury,)  was  called  as  a  witness  in  his  own  behalf.  The  district 
attorney  objected,  producing  the  record  of  his  conviction  for  jan  infa- 
mous crime,  making  him  incompetent. 

A.  Lo.ihropy  U.  S.  Dist.  Atty. 

A.  Blythe,  for  defendant. 


SiMONTON,  J.      The  act  of  16th  of  March,  1878,  (20  St. 


30,)  provides  that  a  defendant  charged  with  crime  shall,  at  hi   own  re- 
quest, but  not  otherwise,  be  a  competent  witness;  that  is  to  say  he  shall 
not  labor  under  disability  because  he  is  a  party  in  interest,   nd,  not- 
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withstanding  this,  may  testify.  But  when  a  party  offers  himself  as  a 
witness  in  his  own  behalf  he  must  be  treated  as  any  other  witness,  and 
is  subject  to  any  exception  which  would  apply  to  any  other  witness.  In 
other  words,  the  act  frees  him  from  a  disability.  It  does  not  confer  on 
him  any  peculiar  exemption.  So  when  a  defendant  is  put  on  the  stand 
as  a  witness  his  general  character  for  truth  may  be  attacked,  and  if  he, 
by  his  conduct,  had  lost  the  privilege  of  testifying  in  courts  of  justice  by 
the  commission  of  an  infamous  crime,  this  will  attach  to  him,  and  pre- 
vent him  from  testifying  in  his  own  behalf. 


Rapid  Service  Store  Ry.  Co.  v.  Taylor  et  al. 
(Circuit  Court  E.  D,  MicMgcm.    August  S,  1887.) 

1.  Patents  for  Invention— Anticipation. 

Letters  patent  No.  825,425,  for  a  cash  and  parcel  carrier,  Issued  September,  1885, 
to  Robert  A.  McCarty,  coDsisting  of  the  combination,  with  a  wav  and  a  carrier 
adai>ted  to  move  thereon,  of  a  spring,  arranged  to  give  an  initial  impetus  to  the 
carrier  for  propelling  it  on  said  way,  are  not  anticipated  by  the  English  patente 
for  atmospheric  railways,  issued  to  Jacob  Brett  in  1845,  and  to  Thomas  Swinburne 
in  1846,  nor  by  the  loom  patents. 
%,  Same— Limitation  op  Claim. 

The  first  olalm  of  sidd  letters  patent  for  the  combination,  with  a  way  and  carrier 
^of  means  for  giving  an  impetus  to"  said  carrier,  is  limited  by  the  concluding 
words,  **  substantially  as  set  forth,  ^  and  is  but  a  claim  for  the  way,  the  carrier,  and 
the  springs. 
8.  Same— Specifications. 

The  third  and  fourth  claim  of  said  letters  patent  are  for  the  combination  of  away, 
a  carrier,  and  a  spring,  **  constructed  and  arranged  "to  give  the  carrier  an  initial 
impetus.    Held,  that  it  was  unnecessary  for  the  details  of  such  construction  and 
arrangement  to  be  specified. 
4^  SAIfB— Inpbinoement. 

Said  letters  patent  are  infringed  by  a  device  in  which  the  carrier  is  propelled  by 
the  elasticity  of  air  compressed  oetween  two  pistons  in  cylinders  of  diirerent  sizes. 
5.  Same— Invention. 

Claim  No.  17  of  letters  patent  No.  825,618,  issued  September,  1886.  to  Robert  A. 
McCarty,  for  a  cash  and  parcel  carrier,  consisting  of  the  oombinatioo  with  a  car- 
rier of  a  receptacle,  removably  locked  to  such  carrier,  and  a  spring  cover  for  the 
receptacle,  held  permanently  by  the  carrier,  is  void  for  want  of  invention,  being 
but  the  combination  of  two  elements  which  are  used  separately  in  lanterns. 

In  Equity. 

This  was  a  bill  in  equity  for  the  infringement  of  letters  patent  No.  326,« 
425,  issued  to  Robert  A.  McCarty,  September,  1885,  for  a  cash  and 
parcel  carrier ;  and  patent  No.  325,618,  issued  to  McCarty  upon  the  same 
date,  for  a  new  and  useful  improvement  in  store-service  apparatus.  The 
principal  patent  for  a  cash  and  parcel  carrier  contained  the  following 
statement  of  the  invention : 

"The  invention  consists,  principally,  in  projecting  the  carrier  containing 
or  supporting  the  cash  or  parcel  along  the  way  over  or  upon  which  it  travels, 
by  giving  it  an  initial  impetus  of  sufilicient  force  to  impel  it  to  its  destina- 
tion, as  distinguished  from  impelling  the  carrier  by  a  continuously  acting 
force,  as  by  gravity,  in  the  use  of  inclined  ways  down  which  the  carrier  trav- 
els. 
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"In  carrying  out  my  invention »  I  prfefer  to  employ  springs  in  which  the 
force  is  stored  up  to  project  the  carriers,  and  these  springs  I  prefer  to  make 
stationary,  as  distinguished  from  being  supported  by  the  carriers,  and  trav- 
eling therewith.  I  also  prefer  to  use  a  horizontal  way  over  which  a  carrier 
travels  back  and  forth,  and  to  locate  a  projecting  device  at  each  end  of  the 
way,  forgiving  the  carrier  an  initial  Impetus  sufficient  to  drive  it  to  the  other 
end  of  the  way. 

"For  the  purpose  of  illustration,  I  have  shown  and  shall  now  describe  a 
specific  form  of  apparatus  embodying  my  invention,  wishing  it  to  be  under- 
stood, however,  that  I  do  not  limit  myself  specifically  thereto,  since  the  prin- 
ciple of  the  invention  is  capable  of  being  embodied  in  various  forms  of  ap- 
paratus. " 

Claims  1,  3,  4,  6,  and  7  are  charged  to  have  been  infringed  by  de- 
fendants, and  they  are  as  follows: 

"(1)  In  a  cash  or  parcel  carrier,  the  combination  with  a  way  and  carrier 
adapted  to  move  on  said  way,  of  means  for  giving  an  impetus  to  said  carrier, 
for  the  purpose  of  propelling  it  upon  said  way,  substantially  as  set  forth." 

"(3)  In  a  cash  or  parcel  carrier,  the  combination,  with  a  way  and  carrier 
adapted  to  move  on  said  way,  of  a  spring  constructed  and  arranged  to  give 
an  initial  impetus  to  said  carrier,  for  the  purpose  of  propelling  it  on  said 
way,  substantially  as  set  forth. 

"  (4)  The  same  as  the  third,  except  that  the  spring  is  described  as  a  *  station- 
ary '  spring. " 

**(6)  in  a  cash  or  parcel  carrier,  the  combination  with  a  way  and  carrier 
adapts  d  to  move  on  said  way,  of  a  projecting  device  located  at  each  end  of 
said  way,  for  giving  such  carrier  an  initial  impetus  sufficient  to  drive  it  over 
the"  way  substantially  as  set  forth. 

"(7)  The  same  as  number  six,  except  that  the  words  'stationary  spring' 
are  substituted  for  <  projecting  device.^" 

Patent  No.  325,618  describes  a  peculiar  detachable  cup,  and  it  was 
claimed  that  defendant  infringed  the  seventeenth  claim  of  this  patent. 
Messrs,  Parker  &  Burton  and  M,  B,  Phillip,  for  plaintiff. 
Geo.  H,  Lothropy  for  defendants. 

Brown,  J.  1.  Objection  is  taken  to  the  first  claim  of  plaintiff's  prin- 
cipal patent,  (and  the  sixth  is  like  unto  it,)  that  it  is  an  attempt  to  as- 
sert a  monopoly  for  every  method  of  giving  an  impetus  to  a  cash  car- 
rier, irrespective  of  the  motive  power;  in  other  words,  that  it  is  a  claim 
for  the  principle  of  propidsion,  and  not  for  a  mechanical  contrivance. 
We  think  this  claim  is  either  too  broad,  or  too  indefinite  to  be  of  any 
service  to  the  plaintiff.  If  it  be  construed  as  a  combination  of  a  way, 
a  carrier  adapted  to  move  on  such  way,  and  of  any  and  every  means 
for  giving  an  impetus  to  such  carrier,  then  it  is  too  broad,  since  it  would 
include  propulsion  by  the  hand.  It  is  an  attempt  to  patentjthe  prin- 
ciple of  propelling  a  carrier  by  an  impetus  given  at  the  end  o<  the  wire. 
It  is  well  settled  that  this  cannot  be  done.  Thus,  in  Wyeth  y  .  Stone,  1 
Story,  273,  it  was  held  that  a  claim  for  cutting  ice  of  a  unifori  i  size,  by 
means  of  an  apparatus  worked  by  other  power  than'humar  ,  was  the 
claim  of  an  abstract  principle,  and  therefore  void.  So  in  i  >^ReUly  v. 
Morse,  15  How.  62,  112,  the  eighth  claim  of  the  Morse  pate  it,  which 
was  the  use  of  the  motive   power  of  the  electric  or  galvani    current. 
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however  developed,  for  marking  or  printing  intelligible  characters  at  any 
distance,  was  held  to  be  an  attempt  to  shut  the  door  against  the  inven- 
tions of  other  persons  to  bring  about  the  same  result,  and,  therefore,  not 
maintainable.     Curt.  Pat.  §§  248,  244. 

But  if  this  general  description  is  to  be  construed  as  limited  by  the 
concluding  words  of  the  claim,  ^'substantially  as  set  forth,"  and  this  we 
deem  to  be  the  proper  construction,  (^Stone  v.  Sprague^  1  Story,  270;  Gray 
V.  JaTnea,  Pet.  C.  C.  394;  Seyirumr  v.  Osborne^  11  Wall.  516,  547,)  a  new 
difficulty  is  encountered,  since  his  use  of  springs  is  only  one,  and  the 
"preferable,  "  method  of  giving  the  carrier  "an  initial  impetus  of  suffi- 
cient force  to  impel  it  to  its  destination,  as  distinguished  from  impelling 
the  carrier  by  a  continuously  acting  force,  as  by  gravity,  in  the  use  of 
inclined  ways."  The  "initial  impetus"  here  described  is  quite  as  gen- 
eral, and,  in  fact,  a  mere  restatement,  in  slightly  different  language,  of 
"the  means  for  giving  an  impetus"  stated  in  the  claim,  and  is  equally 
objectionable  as  embodying  a  principle. 

We  are  forced  then  to  construe  this  claim  in  connection  with  the 
springs  described  in  the  specifications  and  illustrated  in  the  drawings; 
and  thus  limited,  the  first  and  sixth  claims  are  practically  the  same  as 
the  third  and  fourth,  viz.,  claims  for  the  way,  the  carrier,  and  the 
springs  used  in  producing  the  impetus. 

2.  No  infringement  is  claimed  of  the  second  and  fifth  claims.  It  is 
also  argued  that  the  third  and  fourth  claims  are  void  upon  their  face, 
because  they  do  not  contain  elements  enough  to  make  an  operative  com- 
bination. They  are  for  a  way,  a  carrier,  and  a  spring,  but  no  mention 
is  made  of  the  means  of  putting  the  spring  under  tension,  viz.,  the  cord 
by  which  the  rubber  spring  is  elongated,  nor  of  any  means  of  holding 
the  car  while  the  spring  is  being  put  under  tension,  viz.,  the  catch, 
which  holds  the  car  until  the  spring  is  stretched,  and  then  releases  it 
and  permits  the  spring  to  propel  it.  We  had  occasion  to  consider  this 
subject  very  fully  in  the  case  of  Inspirator  Co.  v.  Jenka,  21  Fed.  Rep. 
911,  and  then  came  to  the  conclusion  that  in  drawing  the  claims  for  a 
combination  patent  it  was  not  necessary  to  include  any  elements  ex- 
cept such  as  were  essential  to  the  peculiar  combination,  and  affected  by 
the  invention.  Other  portions  of  the  machine  are  usually  shown  in  the 
drawings  to  exhibit  their  relations  to  the  patented  combination,  but  they 
are  wholly  unnecessary  to  the  validity  of  the  claims.  As  said  by  the 
supreme  court  in  Loom  Co.  v.  HigginSy  105  XJ.  S.  580,  586:  In  setting 
forth  his  claims,  the  patentee  "may  begin  at  the  point  where  his  inven- 
tion begins,  and  describe  what  he  has  made  that  is  new,  and  what  it  re- 
places of  the  old.  That  which  is  common  .and  well  known  is  as  if  it 
were  written  out  in  the  patent,  and  delineated  in  the  drawings."  It  is 
perfectly  manifest  to  the  ordinary  observer  that  a  cord  passing  over  a 
pulley  is  necessary  to  stretch  the  rubber  spring,  and  the  catch  to  hold 
the  car  while  the  tension  is  being  applied.  But  neither  of  them  were 
any  part  of  the  invention.  While  the  omission  of  anything  absolutely 
material  to  the  utility  of  the  invention  described  is  a  fatal  defect  in  a 
description,  this  rule  does  not  apply  where  the  omission  would  naturally 
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be  supplied  by  any  person  skilled  in  the  art  when  making  the  device. 
In  Garr  v.  Rice,  1  Fish.  Pat.  Cas.  198,  204,  it  is  said  that  the  patentee 
need  not  specify  the  kind  of  power  to  be  applied,  nor  the  method  of  ap- 
plying it  in  working  the  machine.  Indeed,  it  is  extremely  dangerous 
to  the  validity  of  a  claim  to  include  unnecessary  elements  of  a  combina- 
tion, since  an  infringement  would  be  avoided  by  the  omission  of  any 
one  of  the  elements.  Of  course,  the  omission  of  an  element  becomes 
easier,  as  the  number  of  elements  increase.  For  example,  if  the  pat- 
entee had  included  the  cord  and  catch,  and  the  infringer  had  discovered 
some  method  by  which  the  spring  could  be  operated  without  such  cord 
or  catch,  it  would  be  fatal  to  plaintiflPa  case,  though  the  infringing  de- 
vice had  included  every  other  element  of  its  claim.  The  claims  them- 
selves speak  of  a  spring  "constructed  and  arranged"  to  give  the  carrier 
an  initial  impetus,  but  the  details  of  such  construction  and  arrangement 
are  quite  unnecessary  to  be  specified.  In  this  view  the  cord  and  catch 
are  really  a  part  of  the  spring  itself. 

3.  Starting  then  with  the  assumption  that  this  is  a  patent  for  a  spring 
projector  of  a  carrier  over  a  wire  railway,  we  are  next  led  to  consider 
whether  it  is  anticipated  by  any  of  the  devices  offered  in  evidence. 
The  English  patent  to  Jacob  Brett,  issued  in  1845,  for  atmospheric  pro- 
pulsion, and  the  manufacture  of  tubes  for  atmospheric  railways,  covers 
an  atmospheric  railway  in  which  compressed  air  distributed  from  a  res- 
ervoir through  pipes  is  employed  to  propel  a  car  or  train  of  cars.  The 
The  general  arrangement  of  the  device  is  as  follows:  At  a  central  sta- 
tion, at  which  the  air  is  compressed,  is  a  reservoir  or  holder  for  the  air. 
From  this  reservoir  or  holder  the  air  is  distributed  through  pipes  to  de- 
vices which  project  upward  through  the  track,  and  which  are  intended 
to  operate  in  connection  with  the  car  when  it  comes  along.  The  pro- 
jections upward  through  the  track  are  placed  at  or  about  the  distance  of 
8,000  yards  apart,  and,  from  one  of  these  upwardly  projecting  devices 
to  the  other  train,  is  supposed  to  travel  by  the  impulse  dt  receives  while 
passing  over  the  upwardly  projecting  device,  which  is,  in  fact,  a  fixed 
piston  co-operating  with  a  slotted  tube  placed  underneath  the  engine  or 
car.  The  patent  is  obviously  the  result  of  some  of  the  futile  experi- 
ments that  were  made  in  England,  when  the  science  of  railway  travel 
was  in  its  infancy,  and  before  the  present  method  of  propelling  railway 
trains  had  become  firmly  established.  The  device  does  undoubtedly 
contain  a  way  and  carrier,  and  a  method  of  propulsion  by  means  of  at- 
njospheric  elasticity,  and  is  thus  within  the  literalism  of  plaintiff's  pat- 
ent. At  the  same  time,  we  think  it  very  far  from  being  an  anticipation 
of  this  patent.  It  is  not,  in  any  sense  of  the  terra,  a  cash  carrier,  or  a 
device  adapted  for  use  as  such.  Indeed,  it  is  intended  for  a  purpose  so 
entirely  dissimilar  to  that  of  a  cash  carrier  that  not  only  would  it  re- 
quire invention  to  adapt  it  to  that  purpose,  but  we  cannot  conceive 
that  it  would  be  of  any  service  to  McCarty  as  a  suggestion  of  a  cash 
carrier.  It  lies  so  far  out  of  the  track  of  the  patentee's  invention  that 
if  he  had  seen  it  while  engaged  in  his  experiments,  he  would  probably 
never  have  given  it  a  second  thought.     We  do  not  mean  to  say  that  a 
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railway  car  might  not  be  constructed  and  propelled  along  a  suspended 
cable  in  such  a  way  as  to  suggest  an  adaptation  of  the  same  principle  to 
that  of  a  cash  carrier  device,  but  we  are  very  clear  that  no  such  hint 
is  contained  in  the  Brett  patent.  We  understand  that  under  the  case 
Tucker  V.  Spalding,  18  Wall.  458,  in  order  to  constitute  a  double  use, 
the  structure  and  action  of  the  prior  machine  must  be  such  as  to  sug- 
gest to  the  mind  of  an  ordinarily  skillful  mechanic  another  use  to 
which  it  could  be  applied  without  material  change.  Indeed,  considering 
the  recognized  manner  in  which  all  railway  cars  are  and  ever  have  been 
propelled  along  the  rail,  we  may  take  judicial  notice  of  the  fact  that  the 
Brett  device  is  an  old  and  abandoned  experiment,  which  was  never  nor 
could  have  been  ofany  practical  use,  although,  as  a  mechanical  device, 
it  might  be  made  to  send  a  locomotive  a  short  distance.  The  patent  of 
Thomas  Swinburne,  of  1846,  for  an  atmospheric  railway,  is  open  to  the 
same  criticism,  and  contains,  if  possible,  a  slighter  suggestion  of  the 
McCarty  device  than  the  Brett  patent.  It  refers  to  and  describes  an 
impossible  and  useless  method  of  propelling  trains  over  a  track,  by  giving 
them  at  intervals,  an  impulse  by  the  use  of  compressed  air  in  the  direc- 
tion of  their  movements.  As  an  anticipation  of  the  McCarty  patent,  it 
is  hardly  worth  a  serious  consideration.  The  Taylor  patent  is  for  a 
windlass  water  elevator.  It  shows  an  inclined  track  upon  which  travels 
a  water-bucket  and  carrier.  The  wire,  as  it  leaves  the  house,  is  for  a  short 
distance  nearly  horrizontal,  and  then  descends  rapidly  to  the  spring.  It 
is  provided  with  a  car  to  which  is  attached  a  bucket.  The  car  and 
bucket  are  let  down  the  wire  by  an  ordinary  windlass.  After  the  bucket 
is  filled  with  water,  it  is  hauled  up  by  the  windlass  and  cord,  and  when 
it  reaches  the  horizontal  way  it  catches  the  end  of  the  spring,  and  is 
drawn  against  the  force  of  the  spring  to  the  house,  where  it  is  emptied. 
On  the  windlass  being  released  or  thrown  in  the  other  direction,  the 
operation  of  the  spring  is  to  throw  the  car  and  bucket  along  the  hori- 
zontal portion  of  the  way  until  it  reaches  the  incline,  when  it  descends 
by  force  of  gravity.  This  undoubtedly  resembles  the  McCarty  patent 
somewhat  more  nearly  than  the  two  devices  heretofore  considered.  The 
initial  impetus,  however,  given  by  the  spring  in  this  case  was  not  de- 
signed to  propel  the  car  over  the  way,  but  as  the  patentee  himself  states, 
merely  "to  discharge  it  from  the  receiver,  so  that  it  may  pass  down  the 
wire  by  its  own  gravity,  the  wire  within  the  receiver  being  nearly  hori- 
zontal," The  weight  of  the  rope  attached  to  the  car,  and  by  which  it 
is  hauled  up,  and  the  friction  caused  by  the  necessity  of  unwinding  the 
windlass,  would  eflfectually  destroy  the  projectile  force  of  the  spring, 
and  prevent  its  operating  to  give  an  initial  impetus  to  the  carrier  for  the 
purpose  of  propelling  it  on  the  way,  in  the  manner  described  in  plain- 
tiffs patent.  If  the  wire  in  the  Taylor  patent  were  horizontal,  there 
would  have  to  be  another  rope  to  haul  it  in  the  opposite  direction  from 
that  in  which  the  windlass  hauls  it,  and  the  pull  on  this  rope  would 
not  only  be  against  the  car,  but  also  against  the  other  rope,  and  the 
windlass  for  working  it.  No  initial  impetus  could  be  given  to  the  bucket 
and  the  carriage,  which  would  be  suf&cient  to  suddenly  set  the  windlass 
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in  motion  and  keep  it  in  motion.  The  device  is  a  slight  modification 
of  another  and  familiar  device,  by  which  cars  are  drawn  over  wires  by 
ropes  pulling  in  opposite  directions,  or  by  a  rope  in  one  direction,  and 
the  force  of  gravity  in  the  other. 

The  loom  patents,  in  all  of  which  a  shuttle  is  thrown  from  one  end 
of  its  path  to  the  other  by  the  blow  or  push  of  a  picker-staff  operated  by 
the  force  of  a  spring,  the  Hotchkiss  patent,  by  which  a  toy  mouse  is 
projected  by  an  interior  spring,  and  the  Ireland  patent,  by  which  a  toy 
fire-engine  is  propelled  from  its  house  by  the  recoil  of  a  rubber  spring, 
are  all  claimed  as  anticipations  of  the  McCarty  patent;  but  in  none  of 
them  is  there  a  way  or  a  carrier  in  any  proper  sense  of  the  word.  They 
no  more  contain  the  principle  of  McCarty's  invention  than  does  the  ordi- 
nary spring  gun  to  which  they  are  much  more  closely  allied.  They  all 
resemble  the  McCarty  patent,  in  that  they  contain  th^e  principle  of  pro- 
pulsion by  a  spring,  which  is  as  old  as  the  use  of  the  bow  and  arrow, 
but  none  of  them  could  be  adapted  to  a  cash  carrier  without  the  employ- 
ment of  the  inventive  faculty.  But  if  there  were  any  doubt  regarding 
this  question,  we  should  still  consider  it  our  duty  to  resolve  the  doubt 
in  favor  of  the  patent  in  this  cade,  since  it  is  shown  that  the  device  has 
gone  into  very  general  use,  and  ha3  largely  supplanted  cash  carriers  pro- 
pelled by  other  means.  While  the  single  fact  that  the  device  has  gone 
into  general  use,  and  has  displaced  other  devices  which  had  previously 
been  employed  for  analogous  uses,  does  not  establish  in  all  cases  that 
the  later  device  involves  a  patentable  invention,  it  may,  however,  always 
be  considered;  and  when  the  other  facts  in  the  case  leave  the  question 
in  doubt,  it  is  sufficient  to  turn  the  scale.  Smith  v.  Vulcanite  Cb.,  93  U. 
S.  486,  495. 

4.  Beyond  doubt  the  most  important  and  serious  question  in  this  case 
is  that  of  infringement.  Defendant's  apparatus,  as  described  by  the  plain- 
tiff's expert,  Mr.  Brevoort,  is  as  follows: 

"Defendant's  device  consists  of  an  upright  cylinder  with  a  piston  in  it, 
which  piston  can  be  by  the  operator  moved  up  and  down  within  the  upright 
cylinder.  Projecting  at  right  angles  from  the  lower  part  of  the  cylinder  is 
another  cylinder  smaller  in  diameter  than  the  upright  cylinder,  and  having 
within  it  a  piston  attached  to  one  end  of  a  piston-rod,  which  projects  through 
tlie  forward  end  of  the  horizontal  cylinder.  This  piston-rod,  at  the  end,  is 
provided  with  a  spring  plunger,  the  shaft  of  which  is  smaller  tlian  the  piston- 
rod.  This  plunger  can  be  pushed  into  the  piston-rod  for  the  distance  of  about 
half  or  three-eighths  of  an  inch.  On  the  end  of  the  horizontal  cylinder  two 
jaws  are  arranged,  which  are  provided  with  springs,  and  which  jaws  are 
forced  apart  by  the  outward  movement  of  the  end  of  the  piston-rod.  The 
catches  at  their  outer  extremities  are  provided  with  hooks  or  jaws,  which 
catch  aroiind  the  carrier.  Thus,  the  carrier  cannot  move  along  the  wire  un- 
til these  jaws  or  catches  have  separated,  and  this  separation  is  effected  by  the 
advance  movement  of  the  piston-rod  of  the  horizontal  cylhnder." 

It  will  be  observed  here  that  the  defendants  do  not  employ  a  metal- 
lic or  rubber  spring  to  project  its  carrier,  but  we  apprehend,  and  we  un- 
derstand it  to  be  admitted  in  this  case,  that  if  the  carrier  be  actually . 
propelled  over  the  way  by  the  elastic  expansion  of  an  imprisoned  body 
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of  compressed  air  the  McCarty  patent  is  infringed.  The  theory  of  the 
defendants  in  this  connection  is  that  the  air  contained  in  the  cylinders 
between  the  pistons  is  simply  a  medium,  which  transmits  the  power 
applied  to  the  main  or  upright  piston  to  the  plunger  or  horizontal  piston. 
It  becomes  material,  then,  to  inquire  whether  the  piston  in  the  horizontal 
cylinder  is  propelled  by  the  elasticity  of  the  compressed  air  behind  it,  or 
whether,  if  the  two  cylinders  had  been  filled  with  a  non-elastic  liquid 
like  water,  the  same  effect  would  be  x^roduced.  It  is  very  evident  that 
if  the  two  cylinders  and  pistons  could  be  made  perfectly  air-tight,  as  they 
are  in  one  of  the  exhibits  furnished  the  court,  the  descent  of  the  main 
piston  would  compress  the  air;  and  when  this  piston  had  reached  a  cer- 
tain point,  the  elasticity  of  the  air  so  compressed  would  be  sufficient  to 
drive  the  horizontal  piston,  which  would  start  suddenly  forward  and . 
project  the  carrier.  On  the  other  hand,  if  the  pistons  were  very  loosely 
fitted  to  the  cylinders,  no  amount  of  force  and  no  rapidity  of  movement 
would  be  sufficient  to  propel  the  horizontal  cylinder,  since  the  air  would 
escape  so  rapidly  as  to  be  of  no  service.  This  is  manifest  in  the  defend- 
ant's device,  since,  if  the  lever  is  pulled  down  slowly,  and  the  air  is  thus 
given  time  to  escape,  the  horizontal  piston  is  not  moved.  It  is  thus  es- 
sential to  the  operation  of  defendant's  device — Flrsty  that  the  pistons  fit 
so  tightly  that  the  air  will  not  escape  as  fast  as  it  is  compressed  by  the 
main  piston,  and  yet  so  loose  that  it  will  move  easily  along  the  cylinder; 
second,  that  the  lever  be  pulled  rapidly  down  in  order  that  the  air  shall  not 
be  given  time  to  escape;  so  that  for  every  inch  of  travel  by  the  main 
piston  the  plunger  piston  travels  five  and  two-tenths  inches,  the  relative 
cubic  capacity  of  the  two  cylinders  being  as  nine  to  four.  The  experi- 
ments of  Mr.  Brevoort  tend  to  show  that  assuming  that  it  takes  four- 
tenths  of  a  second  to  make  the  whole  stroke  of  the  lever  from  top  to 
bottom,  the  lever  must  pass  over  more  than  one-third  of  its  stroke  be- 
fore the  horizontal  piston  moves  at  all;  in  other  words,  the  air  must  be 
compressed  to  a  certain  d^ree  before  the  plunger  will  start.  We  ap- 
prehend that  if  the  vertical  cylinder  and  its  piston  were  removed  alto- 
gether, no  amount  of  atmospheric  force  applied,  as,  for  example,  by 
a  pair  of  hand  bellows,  would  be  sufficient  to  drive  the  plunger  piston. 
The  only  impression  we  can  get  from  the  testimony  and  experiments 
is  that  it  is  the  elasticity  of  the  compressed  air  that  drives  the  plunger 
piston  forward,  and  hence  that  the  device  is  an  infringement.  Even  if 
the  defendant's  theory  were  correct  that  the  air  acts  simply  as  a  me- 
dium through  which  the  power  is  transmitted  from  one  piston  to  the 
other,  we  are  inclined  to  think  that  this  air-impelling  device  is  such  a 
well-known  equivalent  to  a  spring  device  as  to  constitute  an  infringe- 
ment. In  the  Stever  patent  for  the  shuttle  motion  for  looms,  there  is 
an  example  of  ini^tial  impulse  given  directly  by  spring.  An  ordinary 
barrel  or  clock  spring,  having  been  previously  wound  up,  is  let  off  at 
the  proper  time,  and  throws  the  shuttle  to  the  opposite  side  of  the  ma- 
chine, while  a  duplicating  arrangement  throws  it  back  again.  In  the 
Ross  loom  patent  of  1873,  there  is  a  similar  spring  employed  to  drive 
the  shuttle  back  and  forth.     In  the  Richardson  patent  of  1872,  which 
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is  also  a  loom  mechanism,  there  is  a  car  which  travels  across  the  ma- 
chine and  carries  the  shuttle.  This  car  is  impelled  by  the  movement  of 
the  piston  in  a  cylinder.  The  movement  of  the  piston  being  transmitted 
to  the  shuttle  carrier  by  a  body  of  air  interposed  between  them,  there 
is,  therefore,  shown  in  this  patent,  an  air-impelling -device,  having  a 
large  chamber  and  a  small  chamber,  and  means  for  compressing  the  air 
to  throw  a  shuttle,  as  a  mechanical  substitute  for  the  spring  device  used 
in  the  other  patents.  The  patent  in  suit  is  one  of  considerable  impor- 
tance, and  appears  to  be  the  first  in  which  the  idea  of  propelling  the  car- 
rier over  a  way  by  an  initial  impulse  was  reduced  to  a  practical  form. 
We  think  it  entitled  to  a  liberal  application  of  the  doctrine  of  mechan- 
ical equivalents,  and  as  defendant's  device  is  a  manifest  attempt  to  seize 
upon  the  dominating  idea  of  the  patent,  and  to  evade  the  letter  of  the 
claims,  we  think  plaintiff  is  entitled  to  the  benefit  of  any  reasonable 
doubt  upon  the  question  of  infringement. 

5.  The  seventeenth  claim  of  patent  No.  325,618  is  as  follows: 
"In  a  store  service  apparatus,  the  combination  with  a  stretch  wire  of  a 
wheel  carrier  traveling  thereon,  a  receptacle  removably  locked  to  aueh  car- 
rier, and  a  spring  cover  for  the  receptacle  held  permanently  by  the  earner  sub- 
stantially as  set  forth." 

The  receptacle  is  locked  to  the  carrier  by  a  ring  containing  two  slots 
in  the  ordinary  manner  in  which  a  lamp  is  inserted  in  a  lantern;  from 
the  bottom  the  spring  is  such  as  is  sometimes  used  in  the  lop  of  a  lan- 
tern to  hold  the  glass  firmly  in  place.  The  invention  consists  only  in 
combining  the  two,  in  inserting  the  cash  box  into  the  carrier,  and  in 
holding  it  firmly  by  the  aid  of  the  springs.  As  both  elements  of  the 
combination  are  shown  to  exist  in  a  lantern  offered  in  evidence,  though 
acting  independently,  we  think  there  was  no  invention  in  combining  the 
two,  and  the  plaintifi^s  claim  under  this  patent  is  not  maintainable. 
There  must  be  a  a  decree  for  the  plaintiff  upon  the  third,  fourth,  and 
seventh  claims  of  the  first  patent,  an  injunction,  and  the  usual  refer* 
ence  to  a  master  to  compute  the  damages. 
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Henderson  v.  Cabell  et  ol. 
(Circuit  Court,  JT.  JD.  Texa9,    June  3, 1800.) 

1.  RsuovAL  OF  GAUBEa— Motion  to  Rxmand— Ghouitds. 

It  Ib  no  groond  for  a  motion  to  remand  a  cause  to  the  state  court  that  the  petition 
for  removal  was  not  joined  in  by  one  of  the  defendants,  who  is  merelr  a  nominal 
defendant,  against  whom  plaintlfC  seeks  n6  relief,  and  who  asks  no  relief  against 
plaintiff. 

3.    B^ME— JURISDIOTlOKAIi  AMOUNT. 

The  suit  had  been  brought  in  the  state  court  to  recover  18,600.  Plaintiff  alleged 
as  ground  for  his  motion  to  remand  that  he  had  brought  suit  In  the  district  court 
on  the  same  cause  of  action  to  recover  $4,500,  but  that  defendants  procured  the  dis- 
missal of  that  suit  on  the  ground  that  the  amount  actually  due  was  less  than  $2,000, 
and  that  hence  they  were  estopped  from  removing  the  present  suit  to  the  circuit 
court.  Held  that,  by  suing  to  recover  $3,500,  plaintiff  is  estopped  from  raising  any 
objection  to  the  jurisdiction  of  the  circuit  court  based  on  the  amount  claimed. 

At  Law.     On  motion  to  remand. 

a  C.  Cobb,  for  plaintiff. 

J.  M.  McQyrmicky  for  defendants. 

McCoRMicK,  J.  On  July  26,  1888,  the  plaintiff  instituted  this  suit 
in  the. state  district  court  for  Dallas  county,  claiming  damages  in  the 
sum  of  just  $2,000.  After  the  time  at  which  defendants  were  required 
to  answer  this  petition  by  the  rules  of  practice  in  said  state  court,  and 
after  defendants  had  answered  the  same,  the  plaintiff  filed  his  amended 
petition,  claiming  damages  in  the  sum  of  $3,500;  and  thereupon  the  de- 
fendants presented  their  petition  and  bond  for  removal  of  the  case  to 
this  court,  on  the  ground  that  there  was  involved  in  the  controversy  a 
federal  question,  stated  in  the  petition  for  removal.  On  the  1st  day  of 
October,  1889,  the  state  court  accepted  said  bond,  and  ordered  the  re- 
moval of  the  cause  to  this  court;  and  the  transcript  was  filed  in  this 
court  on  the  21st  day  of  October,  1889.  The  plaintiff  now  presents  his 
motion  to  remand  the  cause  on  the  following  grounds,  to-wit: 

'* First.  It  appears  from  the  record  herein  that  all  the  defendants  did  not 
Join  in  the  petition  and  bond  for  removal  filed  herein;  the  defendant  S.  C. 
Carroll  not  joining  in  the  same.  Second,  The  bond  for  removal  herein  is  not 
payable  to  S.  C.  CaiToll,  the  defendant  not  joining  in  the  removal;  and  there 
is  no  removal  bond  herein  payable  to  said  8.  G.  Carroll.  Third,  The  bond 
for  removal  is  not  conditioned  as  required  by  law,  in  that  it  falls  to  bind  the 
petitioners  for  removal  to  appear  and  enter  special  bail  in  such  suit,  if  special 
bail  was  originally  requisite  therein.  Fourth,  The  petitioners  for  removal 
did  not  file  a  copy  of  the  record,  and  enter  their  appearance  in  this  court,  on 
the  first  day  of  its  next  session  held  next  after  filing  the  petition  and  bond  for 
removal  in  the  state  court,  nor  within  twenty  days  after  filing  said  petition 
and  l>ond  for  removal  in  the  state  court.  Fi/'th.  It  appears  that  the  tran- 
script from  the  district  court  of  Dallas  county  is  an  incomplete  record  of  the 
proceedings  had  in  said  district  court,  in  that  it  does  not  contain  a  copy  of 
tlie  answer  of  8.  C.  Carroll,  which  was  filed  in  said  district  court  prior  to  the 
filing  of  the  petition  for  removal  therein.  Sixth,  As  further  cause  for  re- 
manding, they  show  that  on  May  3,  1887,  the  plaintiff  herein  filed  in  the  cir- 
cuit court  of  the  United  States  for  the  northern  district  of  Texas,  aj^  Dallas, 
a  suit  against  W.  L.  Cabell  and  others,  the  defendants,  petitioners  for  re- 
v.43F.no.4 — 17 
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moval  herein,  on  the  same  and  identical  cause  of  action  herein  declared  on  by 
plaintiff,  in  which  he  claimed  84,500  damages,  and  that  the  defendants,  pe- 
titioners for  removal  herein,  appeared  in  said  cause  in  said  United  States 
court,  and  on  June  2,  1888,  filed  therein  a  plea  to  the  jurisdiction,  in  which 
they  set  out  that  the  plaintiff  therein  had  wrongfully  alleged  the  value  of  his 
fioods  taken,  and  damages  suffered,  at  an  amount  exceeding  82,000,  for  the 
purpose  of  conferring  jurisdiction  upon  said  court,  whereas  in  fact  the  value 
of  his  goods  taken,  and  damages  suffered,  did  not  exceed  $2,000,  etc.,  and 
they  prayed  that  his  suit  be  dismissed  for  want  of  jurisdiction ;  that  said  plea 
to  the  jurisdiction  was  upon  its  merits  submitted  to  a  jury,  who  returned  a 
verdict  thereon  in  favor  of  thedefendants  petitioning  for  removal  herein,  and 
judgment  was  accordingly  entered  in  said  Unitod  States  court  in  favor  of  the 
defendants  therein,  they  being  tlie  identical  defendants  petitioning  for  re- 
moval herein,  and  against  the  plaintiff  therein,  he  being  the  identical  plain- 
tiff herein,  dismissing  said  cause,  it  being  the  identical  cause  herein  sued  on, 
from  said  United  States  court,  for  want  of  jurisdiction,  and  awarding  costs 
against  the  plaintiff;  that  said  judgment  of  dismissal  was  rendered  on  June 
5,  1888,  and  still  remains  in  full  force  and  effect,  in  no  wise  reversed  or  made 
void,  and  this  they  are  ready  to  verify  by  the  said  record.  Wherefore,  they 
say  that  it  is  res  adjiidicata;  that  the  court  has  not  jurisdiction  to  hear  and 
determine  this  cause;  and  that  it  should  be  remanded  to  the  state  court, 
whence  it  was  removed.  Seventh.  As  further  ground  for  remanding  this 
cause,  they  say  that  by  reason  of  the  acts  of  the  defendants  petitioning  for  re- 
moval herein,  done  as  above  set  forth,  in  not  permitting  this  cause  to  go  to 
trial  upon  its  merits  in  the  said  United  States  court  at  Dallas,  when  the  same 
was  before  said  court,  as  above  set  forth,  but  jn  interposing  said  plea  to  the 
jurisdiction,  and  prosecuting  the  same  to  final  judgment  in  their  favor,  as 
above  set  forth,  and  thereby  forcing  plaintiff  to  file  his  suit  in  the  state  court, 
or  else  abandon  his  cause  of  action  altogether,  they  are  forever  estopped  and 
prevented  from  removing  this  cause  to  this  court,  and  therefore  it  should  be 
remanded." 

The  plaintiff  asks  no  relief  against  the  defendant  Carroll;  expressly  so 
states  that  the  plaintiff  asks  no  relief  as  against  said  Carroll.  He  is 
clearly  a  purely  nominal  defendant.  He  asks  no  relief  against  the  plain- 
tiff, except  to  be  let  alone.  By  thus  joining  a  nominal  defendant  who 
will  not  unite  with  the  real  defendants  in  an  application  to  remove,  the 
plaintiff  cannot  defeat  the  real  defendants'  right  to  remove.  Allen  v. 
Miller,  11  Ohio  St.  374.  This  disposes  of  the  first,  second,  third,  and 
fifth  grounds  of  the  above  motion. 

As  to  the  fourth  ground,  the  facts  are  these:  The  first  term  of  the 
circuit  court  for  this  district,  after  the  order  of  removal  was  made,  was 
held  at  Graham,  in  Young  county.  In  this  district  there  is  only  one 
clerk  for  the  circuit  court;  but  he  has  three  deputies,  who  in  point  of 
fact  reside  and  usuall}^  remain  at  the  several  points  where  the  terms  are 
held.  Charles  H.  Lednum,  Esq.,  is  one  of  these  deputies,  and  resides 
at  Dallas,  and  the  one  who  received  the  transcript  in  this  case  at  Dallas 
on  the  2l8t  day  of  October,  1889,  and  placed  the  file  mark  on  it  on  that 
date.  The  defendants,  while  insisting  that  placing  the  transcript  in  the 
hands  of  the  clerk,  at  any  of  his  oflfices  or  places  for  the  proper  custody 
of  such  papers,  within  the  20  days  from  the  day  of  the  order  of  removal, 
was  a  compliance  with  their  duty,  yet  present  as  a  reason  for  placing  it 
in  the  fiands  of  the  clerk's  deputy  at  Dallas,  instead  of  at  Graham,  that 
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ihey  were  unable  to  get  the  transcript  from  the  state  court  until  the  2lBt 
day  of  October,  the  last  day  of  the  20  days  allowed  when  the  next  terra 
occurs  within  less  than  20  days  frpm  the  making  of  the  order  of  removal. 
From  the  record  it  appears  that  all  the  parties  reside  at  Dallas.  The 
attorneys  also  reside  at  Dallas.  The  matter  is  not  jurisdictional.  I  do 
not  think  the  fourth  ground  well  taken. 

As  to  the  sixth  and  seventh  grounds  of  the  motion,  the  plaintiff,  hav« 
ing  sued  the  defendants  for  the  sum  of  $8,500  in  the  state  court,  will 
not  be  heard  in  this  court,  on  a  motion  to  remand,  to  say  that  the 
amount  involved  is  not  suflBicient  to  give  this  court  jurisdiction.  What- 
ever use  the  defendants  may  be  able  to  make  of  the  matters  presented 
in  these  grounds  of  the  motion,  it  is  clear  to  my  mind  that  the  plaintiff 
is  estopped  by  his  subsequent  institution  of  this  suit  for  $3,500  in  the 
state  court  from  presenting  these  grounds  for  his  motion  to  remand.  The 
motion  is  refused. 


ScRiPTER  V.  Bartleson  et  cd 
{CircuU  Court,  D.  Minnesota,    July  7, 1890.) 

1.  H0RTOAGB8— Redemption— Creditors  ov  Mortoaoob. 

A  judgment  creditor  who  has  redeemed  sufficient  property  of  bis  debtor  from 
foreclosure  to  satisfy  his  judgment  cannot  make  a  valid  redemption  of  other  prop- 
erty. 
8.  Same— Sale  bt  Cbeditor. 

Persons  purchasing  from  a  judgment  creditor  lands  redeemed  by  him  after 
enough  had  been  previously  redeemed  to  satisfy  his  judgment  cannot  claim  as  inno- 
cent purchasers. 

In  Equity.     On  bill  to  remove  cloud  from  title. 
Warner^  Stevens  &  Laivrence^  for  plaintiff. 
Chad.  J.  Bartleson^  for  defendants. 

MiLLBB,  Justice.  It  seems  that  one  Sprague  was  the  owner  of  certain 
lots,  the  subject  of  controversy  in  this  suit;  that  he  and  his  wife  after- 
wards sold  his  interest  to  Scripter,  the  present  plaintiff.  The  object  of 
the  bill  is  to  relieve  the  title  which  thus  came  to  him  through  the  Spragues 
of  a  doud  cast  upon  it  by  an  attempt  to  redeem  the  lots  in  controversy 
from  a  judicial  sale  against  Sprague.  The  redemptioner,  Francis  Mar- 
tin, had  a  judgment  against  Sprague  in  the  common-law  court.  Sprague 
had  several  pieces  of  property  covered  by  different  mortgages.  The 
mortgages  were  foreclosed,  and  the  property  sold  under  them.  Martin, 
exercising  the  right  of  a  judgment  creditor  to  redeem,  redeemed  some 
of  the  lots  which  were  first  foreclosed  and  as  to  which  the  time  of  re- 
demption would  have  been  first  to  expire.  After  a  while  he  proceeded 
upon  the  same  judgment  to  redeem  the  lots  sold  later,  which  are  the 
ones  in  controversy.  Martin,  after  redeeming  these  lots,  sold  them  to 
various  persons,  who  are  made  parties  to  this  proceeding,  and  the  object 
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of  the  bill  is  to  have  a  declaration  that  all  these  attempted  redemptions 
which  were  a  cloud  on  the  title  of  Scnpter,  who  got  his  title  direct  from 
Sprague,  were  void  and  ineffectual,  and  there  is  a  prayer  to  have  the 
cloud  removed. 

It  is  conceded  that  Martin,  under  the  first  redemption,  received  prop* 
erty  which  was  three  times  the  value  of  his  judgment,  and  that  it  never 
was  redeemed  from  him.  Plaintiff  insists  that  his  judgment  was  thereby 
satisfied,  and  that  he  had  no  power  or  authority  under  that  judgment 
to  redeem  the  second  pieces  of  land,  which  he  attempted  to  do,  though 
the  sheriff  permitted  him  to  go  through  the  forms  of  redemption,  and 
gave  him  certificates.  The  supreme  court  of  Minnesota,  in  a  case  gitjw- 
ing  out  of  one  of  these  lots,  (not  a  direct  bar  to  this  suit,  because  it  was 
not  between  the  same  parties,)  has  decided  that  when  an  owner  of  a 
judgment  undertook  to  exercise  the  right  of  redemption,  and  got  prop- 
erty which  was  sufficient  in  value  to  satisfy  his  judgment,  the  judgment 
thereby  became  ineffectual,  and  he  could  not  redeem  any  further,  or 
from  any  one  else,  under  it.  Not  only  do  I  feel  bound  to  follow  the 
ruling  of  the  supreme  court  in  this  case,  but  I  concur  in  it.  I  believe 
where  a  man  exercises  this  rather  extraordinary- right  of  redemption, 
which  is  really  a  proceeding  of  his  own,  and  says,  "I  redeem,''  that  if 
the  property  redeemed  is  sufficient  to  satisfy  his  judgment  the  judgment 
is  satisfied,  and  is  extinct.  The  objection  urged  to  this  view  of  the  sub- 
ject is  that  these  other  parties  who  bought  from  Martin  are  innocent 
purchasers,  and  they  are  not  affected  by  the  fact  that  his  judgment  is 
satisfied  by  his  first  redemption.  But  I  do  not  think  that  position  is 
correct.  In  the  first  place,  I  think  it  is  settled,  although  there  is  some 
variance  of  opinion,  that  whenever  a  judgment  is  paid  off,  satisfied,  or 
discharged,  although  it  remains  of  record,  and  although  execution  was 
issued  and  property  sold  under  it,  the  whole  proceeding  is  void  and  in- 
effectual ;  and  the  fact  that  no  entry  was  made  satisfying  it  of  record 
does  not  make  it  a  valid  judgment,  so  that  a  purchaser  under  the  exe- 
cution becomes  an  innocent  purchaser  in  the  true  sense  of  the  law.  It 
is  true  in  such  case  the  purchaser  might  claim  that  he  had  all  the  evi- 
dences of  judicial  sanctity  for  the  purchase,  and  say,  "There  was  a  judg- 
ment of  record.  I  did  not  rely  wholly  upon  that.  The  clerk  of  the 
court,  or  the  proper  officer,  issued  an  execution,  and  the  sheriff  levied 
an  execution  on  that  property.  The  propei-ty  was  liable  to  that  judg- 
ment, and  I  bought  it  without  knowing  any  defect  in  it."  But  in  that 
class  of  cases  the  weight  of  decisions,  both  as  regards  the  ability  of  the 
courts  and  the  number  of  cases,  is  in  favor  of  the  proposition  that  the 
purchaser  takes  nothing,  and  that  all  the  steps  subsequent  to  the  actual 
payment  or  satisfaction  of  the  judgment  are  void.  If  that  is  the  case 
in  a  judicial  proceeding  of  sale  under  execution,  a  process  under  the  seal 
of  the  court,  and  in  the  hands  of  the  proper  officer,  how  much  more 
would  it  be  the  case  when  the  former  owner  of  the  judgment  steps  in 
and  says  "I  redeem  this  land?"  He  is  doing  no  judicial  act.  He  is  not 
a  judicial  officer.  There  is  no  sanction  to  what  he  has  got,  except  the 
facts  of  the  case.     If  he  has  the  authority  to  redeem  he  must  show  that 
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authority.  Therefore,  in  view  of  the  agreed  fact  in  the  present  case 
that  the  first  redemption  was  sufficient  in  amount  to  satisfy  the  judg- 
ment, I  hold  that  the  judgment  was  functus  officio^  and  the  redemption 
void.  There  is  no  need  to  inquire  about  these  innocent  purchasers.  A 
decree  will  be  entered  according  to  the  prayer  of  the  bill. 


MiLLEB  et  al*  V.  MEBINX4 
idrcuU  Court,  W.  D.  Missouri,  W,  D.    September  1, 1890.) 

1.   DSBB--RECORDIKO— PRIOBIT1B8. 

In  1870  G.  conveyed  certain  land  to  B.,  and  before  the  deed  was  recorded  conveyed 
the  same  land  to  H.,  who  paid  the  price  in  reliance  on  B.'s  representations  that  Q. 
had  attempted  to  make  him  a  deed  which  had  been  destroyed  because  it  did  not 
convey  the  land  in  question.  Held,  that  under  Rev.  St  Mo.  1889,  $  2420,  declarini; 
that  an  unrecorded  deed  of  realty  shall  not  be  valid,  except  as  between  the  parties 
and  such  as  have  actual  notice  thereof,  the  conveyance  to  H.  was  entitled  to  pri- 
ority over  that  to  B.,  though  not  first  recorded. 
9b  Vendor  and  Vendete— Bona  Fide  PuncnASER. 

The  premises  in  question  having  been  purchased  by  one  £.  at  a  sale  under  a  trust- 
deed  executed  by  B.,  H.  applied  to  G.  to  protect  his  title,  and  the  latter  thereupon 
procured  E.  to  execute  a  quitclaim  deed  of  the  property  to  H.  Subsequently  H. 
mortgaged  the  property  to  his  mother,  who  became  the  purchaser  at  a  sale  under 
the  mortgage,  and  afterwards  sold  the  premises  to  M.  Held  that,  assuming  that  H. 
had  notice  that  £.  held  the  title  forB.,  that  fact  afforded  no  proof  that  his  mother 
had  notice,  and  that,  in  the  absence  of  proof  that  M.  had  such  knowledge,  it  was 
immaterial  whether  BL's  mother  had  notice  or  not 

At  Law. 

This  is  an  action  of  ejectment  for  the  recovery  of  a  valuable  tract  of 
land  now  situated  within  the  limits  of  Kansas  City,  Jackson  county,  Mo. 
The  cause  having  been  submitted  on  stipulation  to  the  court  without  the 
intervention  of  a  jury,  the  court  makes  the  following  special  finding  of 
material  facts: 

First.  George  W.  Bryant  is  as  to  these  parlies  the  common  source  of  title. 
On  the  21st  day  of  April,  1870,  Bryant  was  the  owner  in  common  with  one 
H.  F.  Ban*  of  the  one  undivided  half  of  the  land  In  controversy.  H.  F. 
Barr  having  since  conveyed  his  interest  to  the  wife  of  the  defendant,  that  in- 
terest is  not  in  dispute.  On  said  2l8t  day  of  April,  1870,  Bryant  conveyed 
his  said  interest  by  deed  of  warranty  to  one  W.  H.  Barr,  which  said  deed 
was  filed  for  record  In  the  office  of  the  recorder  of  said  county  on  the  19th 
day  of  October,  1870. 

Second.  On  the  23d  day  of  July,  1870,  and  before  the  said  deed  from  Bry- 
ant to  William  H.  Barr  was  recorded,  said  Bryant  conveyed  said  land  by 
deed  of  warranty  to  John  S.  Human.  This  deed  was  not  acknowledged  un- 
til the  8th  day  of  October.  1870.  and  was  delivered  immediately  following  its 
acknowledgment.    This  deed  was  recorded  December  18,  1870. 

Third.  The  sale  of  this  land  to  Homan  was  made  by  said  William  H.  Barr 
after  the  deed  of  Barr  from  Bryant,  Barr  representing  to  Human  at  the  time 
that  Bryant  itad  attempted  to  make  him  a  deed  for  this  land,  but  that  the 
deed  delivered  to  him  by  Bryant  did  not  contain  a  description  of  this  land, 
and  on  that  account  he  had  destroyed  the  same.  leaving  the  title  in  Bryant, 
and  that  he  would  have  Bryant  make  the  deed  directly  to  him,  (Homan.) 
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Thereupon  Barr  went  with  Homan  to  see  Bryant,  and,  on  Barr's  representa- 
tion  and  assurance  to  Bryant  that  the  deed  made  to  him  by  Bryant  did  not 
convey  the  land  in  question,  and  that  he  had  destroyed  the  same,  Bryant,  in 
reliance  thereon,  Barr  being  nearly  related  by  blood  or  marriage  to  him,  made 
tlie  deed  mentioned  in  paragraph  2  to  Homan.  Homan,  in  reliance  upon  the 
truth  of  this  representation  and  assurance  of  Barr,  accepted  the  deed  from 
Bryant,  and  paid  the  purchase  price  therefor.  After  the  making  and  deliv- 
ery of  this  last  deed  from  Bryant  to  Homan,  Barr  filed  the  first  deed  from 
Bryant  to  himself  for  record.  Homan,  when  he  purchased,  had  no  other  no- 
tice tlian  as  above  stated  of  the  deed  from  Bryant  to  Barr. 

Fourth,  On  the  7th  day  of  October,  1873,  William  H.  Barr  conveyed  the 
said  land  to  F.  M.  Black  .trustee,  to  secure  the  payment  of  an  indebtedness 
of  said  Barr  to  M.  D.  Trefren  and  David  Ramsay,  whicli  deed  of  trust  was 
duly  recorded  on  October  9,  1873.  On  breach  of  the  conditions  of  said  deed 
of  trust  the  trustee  duly  foreclosed  and  sold  said  land  under  the  deed  of* trust, 
at  which  sale  John  Enders  became  the  purchaser,  and  received  a  deed  there- 
for from  the  trustee,  February  7,  1874,  and  duly  recorded  it  on  the  same  day. 
On  the  8th  day  of  May,  1874,  said  Enders  conveyed  said  land  by  deed  of  quit- 
claim to  said  Homan,  whicli  deed  ^Vas  duly  recorded  May  9,  1874.  On  July 
3,  1874,  said  Homan  and  wife  conveyed  said  land  by  deed  of  trust  to  A.  A. 
Tomlinson,  trustee,  to  secure  the  payment  of  the  sum  of  $1,600  to  Mary  E. 
Homan,  which  said  deed  of  trust  was  duly  recorded  July  25,  1874.  This 
deed  of  trust  was  foreclosed,  and  said  Tomlinson,  as  trustee,  by  deed  of  De- 
cember 8,  1877.  recorded  January  4,  1878,  conveyed  the  land  to  said  Mary  E. 
Homan,  and  again,  by  quitclaim  deed  of  date  December  19,  1877.  recorded 
January  4,  1878,  said  John  S.  Homan  and  wife  conveyed  to  Mary  E.  Homan 
said  land.  And  by  deed  of  warranty  of  date  October  27,  1885,  recorded  No- 
vember 13,  1885,  for  the  consideration  of  $7,500,  said  Mary  E.  Homan  con- 
veyed said  land  to  Mary  A.  Merine,  the  wife  of  the  defendant,  John  C.  Me- 
rine. 

Fifth,  On  January  14,  1876,  this  land  was  sold  under  sheriff's  deed  un- 
der judgment  against  said  Barr  to  one  Frederick  Bruns,  and  by  said  Bruns 
conveyed  April  23,  1884,  to  one  Charles  E.  Kollman,  who  on  November  11, 
1885,  conveyed  by  quitclaim  to  said  Mary  A.  Merine.  As  the  judgment  on 
which  the  last-named  execution  sale  was  based  was  r^'ndered  in  the  court  of 
a  justice  of  the  peace  for  a  sum  in  excess  of  his  jurisdiction,  no  further  note 
is  taken  of  this  branch  of  the  case. 

Sixth,  The  plaintiffs  claim  title  through  said  William  H.  Barr  under  the 
following  state  of  facts  found  from  the  evidence:  On  January  5.  1874,  one 
Shaeffer  commenced  suit  by  attachment  against  said  William  H.  Barr  in  the 
circuit  court  of  Jackson  county.  Mo.,  on  certain  indebtedness  of  said  Barr  to 
him  then  due,  which  suit  passed  to  judgment  April  20,  1874,  nnder  which 
judgment  the  interest  of  said  William  H.  Barr  in  said  land  was  sold  under 
execution  by  the  sheriff  of  said  county  on  the  22d  day  of  January,  1875,  at 
whicli  sale  one  George  W.  Miller  became  the  purchaser  of  the  same  at  the 
sum  of  $245.  This  deed  was  duly  recorded  March  10,  1875.  Said  Miller 
thereafter  died,  leaving  the  plaintiffs  in  this  action  as  his  testamentary  heirs, 
who  claim  under  the  last  will  and  testament  of  said  George  W.  MiUer. 

Seventh,  On  February  19,  1875,  said  George  W.  Miller  Institut  d  suit  in 
equity  in  the  Jackson  county  circuit  court  against  said  Enders  and  others,  to 
set  aside  and  vacate  the  deed  and  title  obtained  by  Enders  under  1  le  sale  by 
the  trustee,  F.  M.  Black,  on  the  ground  that  he  had  bought  th  property 
with  the  means  of  and  for  the  benefit  of  said  W.  H.  Barr,  and  ii  fact  held 
the  title  thereto  in  trust  for  said  Barr.  The  said  John  S.  Homan  was  made 
a  party  defendant  to  this  action,  who  appeared  and  made  answ  r  thereto, 
setting  up  his  title  as  heretofore  stated,  and  claiming  to  be  the  bona  fide 
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purchaser^  and  therenpon  the  action  was  dismissed  as  to  said  Homan,  but 
was  furtiier  prosecuted  to  flnal  Judgment  against  said  Enders  and  others,  in 
which  the  title  of  said  Enders  was  found  to  be  fraudulent,  and  the  same  was 
vested  in  the  petitioner. 

Eighth,  T!ie  conveyance  from  Enders  to  Homan  was  brought  about  in 
this  way:  After  Enders  bought  under  the  trustee's  sale,  Homan,  becoming 
advised  thereof,  applied  to  Bryant  to  protect  his  deed  of  warranty  against 
said  asserted  title  of  Enders,  and  thereupon  Bryant  paid  to  Enders  the  con- 
sideration for  said  quitclaim  deed  made*  by  Enders  to  Homan,  May  8,  1874. 
Barr  was  seen  by  Enders  during  the  time  of  these  negotiations,  and  assented 
to  Enders'  making  the  deed  to  Homan,  and  Enders  seemed  willing  to  do  re- 
specting the  matter  as  Barr  desired. 

Ninth,  The  facts  respecting  the  execution  of  the  deed  of  trust  by  John  S. 
Homan  to  Tomlinson,  trustee,  are  as  follows:  Mary  E.  Homan,  the  benefi- 
ciary in  said  deed  of  trust,  was  the  mother  of  John  S.  Homan.  He  got  from 
her  the  sum  of  $1,600,  for  which  he  executed  to  her  his  note  of  date  June  7. 
1874.  the  same  date  as  the  execution  of  the  deed,  which  note  was  due  one  year 
after  date.  Respecting  the  origin  of  this  note  the  evidence  is  that  John  Ho- 
man got  the  money  and  used  it  in  his  mercantile  business.  He  got  the  money 
prior  to  the  execution  of  the  deed.  Whether  on  the  same  day  or  prior  thereto 
is  not  stated,  and  whether  or  not  it  was  understood  and  agreed  when  he  did 
receive  it  that  he  was  to  give  a  mortgage  on  this  land,  or  other  security,  is 
not  stated.  Under  the  foreclosure  sale  Mary  E.  Homan  became  the  purchaser, 
and  received  the  trustee's  deed,  and  shortly  thereafter  John  S.  Homan  and 
wife  quitclaimed  to  said  Mary  E.  Homan  in  satisfaction  of  said  debt. 

Tenth,  Before  Mrs.  Merine  took  her  deed  from  Mrs.  Homan,  Mrs.  Homan 
undertook  to  quiet  her  title  as  to  the  claim  of  the  Miller  heirs,  the  plaintiffs. 
According  to  the  best  information  then  obtained  by  her,  these  heirs  consisted 
of  four  children, — E.  B.  Miller,  A.  M.  Miller,  I.  W.  Miller,  and  Minerva,  in- 
termarried with  one  William  F.  Sonnenstein,  residing  in  the  state  of  Ohio, 
from  whom  was  obtained  a  deed  of  quitclaim  for  the  consideration  of  $125, — 
which  was  then  supposed  to  embrace  all  the  Miller  heirs.  There  is  no  suffi- 
cient evidence  to  sustain  the  imputation  of  fraud  on  the  part  of  those  obtain- 
ing the  deed. 

Eleventh,  The  property  in  question  at  the  time  of  the  purchase  by  John  S. 
Homan  was  inclosed  with  a  fence.  There  were  no  other  improvents  upon  it. 
Homan  and  those  claiming  under  him  have  at  times  repaired  the  fence,  and 
at  one  time  a  string  of  fence  was  built  on  one  side  of  it.  Ttie  only  evidence 
of  other  overt  acts  of  ownership  by  the  Homans  up  to  the  time  of  the  sale  to 
Mrs.  Merine  is  permission  given  to  one  John  J.  idastin,  an  adjoining  land- 
owner, to  use  the  same  fdr  pasturing  stock,  and  who  at  times  cut  down  the 
weeds  thereon.  He  so  continued  to  use  the  same  up  to  the  time  of  the  pur- 
chase by  Mrs.  Merine.  From  the  time  of  the  purchase  by  Merine  they  have 
had  open  or  visible  possession  thereof.  No  taxes  were  ever  paid  on  this 
property  by  William  H.  Barr,  the  taxes  having  been  paid  by  those  claiming 
under  Homan. 

Matthews  &  Meriwether^  for  plaintiffs. 

J^erwa  Brurrdack  and  Ashley  cfc  GUhert,  for  defendant. 

Phiups,  J.,  (after  stating  the  facts  as  above,y  The  deed  from  Bryant  to 
William  H.  Barr,  as  between  them,  vested  Bryant's  title  in  Barr.  At 
common  law,  Homan  took  nothing  by  the  grant  to  him,  as  Bryant  bad 
nothing  then  to  convey;  and  Barr,  being  prior  in  time,  would  be  prior 
in  right.  But  the  registry  act  of  the  state  interposes  and  plays  a  very 
important  part  in  this  contest.     The  statute  in  force  at  the  time  of 
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these  transactions  was  the  same  as  sections  2418-2420,  Rev.  St.  Mb. 
1889.  Section  2418  requires  that  every  instrument  of  writing  convey- 
ing any  real  estate  or  affecting  the  same,  etc.,  shall  be  recorded  in  the 
office  of  the  recorder  of  the  county  in  which  such  real  estate  is  situated. 
Section  2419  declares  that  every  such  instrument  so  recorded  "shall  from 
the  time  of  filing  the  same  with  the  recorder  for  record  impart  notice  to 
all  persons  of  the  contents  thereof;  and  all  subsequent  purchasers  and 
mortgagees  shall  be  deemed  in  law  and  equity  to  purchase  with  notice." 
Section  2420  declares  that  "no  such  instrument  in  writing  shall  be  valid 
except  between  the  parties  thereto  and  such  as  have  actual  notice  thereof, 
until  the  same  shall  be  deposited  with  the  recorder  for  record."  These 
provisions  have  wrought  radical  changes  in  the  relative  rights  of  suc- 
cessive grantees  under  the  same  grantor. 

The  contention  of  plaintiffs'  counsel  is  that  the  statute  is  to  be  sub- 
jected to  that  construction  which  brings  it  within  the  rule  that  the  deed 
first  made  and  first  recorded  must  have  priority.  An  examination  of 
the  many  discussions  and  decisions  bearing  on  this  mooted  question  has 
satisfied  my  mind  that  it  turns  upon  the  phraseology  of  the  statute  of 
the  particular  jurisdiction.  The  corresponding  section  to  that  of  2420 
of  the  Missouri  statute  in  nearly  one-third  of  the  states  provides  that  the 
unregistered  conveyance  shall  be  void  against  a  subsequent  bona  fide 
purchaser  "whose  conveyance  shall  be  first  recorded."  (California,  Da- 
kota, Idaho,  Maryland,  Michigan,  Minnesota,  Montana,  Nebraska,  Ne- 
vada, New  York,  Oregon,  Pennsylvania,  Tennessee,  Utah,  Wisconsin,  and 
Wyoming.)  Under  such  a  statute  the  deed  first  put  to  record  takes 
precedence.  This  was  the  turning  point  in  the  conclusion  ultimately 
reached  by  the  majority  in  the  elaborately  considered  case  of  Fallaas  v. 
P'iei'ce,  30  Wis.  443.  Chief  Justice  Dixon,  after  noting  this  distinguish- 
ing provision  of  the  Wisconsin  statute,  says: 

"Without  the  deed  to  such  a  subsequent  purchaser  Grst  upon  record,  the 
title  under  the  prior  unregistered  deed  must  still  be  preferred.  Under  the 
statutes  of  the  states  to  whicli  reference  has  been  made  this  is  not  so.  It  is 
enough  there  that  the  subsequent  purchaser  for  a  valuable  consideration  and 
without  actual  notice  looks  upon  the  record  at  the  time  of  purcliase  and  finds 
no  conveyance  from  his  grantor  then  recorded.  He  Js  not  required  to  put  his 
deed  tirst  upon  record,  in  urder  to  be  protected  as  against  prior  conveyances  from 
his  grantor,  but  only  to  do  so  in  order  to  protect  lilmself  against  subsequent 
bona  fide  purchasers  for  value  from  the  same  grantor,  or  in  the  line  of  recorded 
conveyances  from  him.  Accordingly,  in  those  states,  the  courts  hold  that  if 
A.  conveys  to  B.,  a  bona  fide  purchaser  of  real  estate  for  value,  who  fails 
to  put  his  deed  upon  record  until  after  A.  conveys  the  same  land  to  C,  a 
second  bona  fide  purchaser  for  value,  and  B.  then  puts  his  deed  on  record 
before  C.  records  his,  the  title  of  C.  shall  nevertheless  prevail  a|  between 
him  and  B.j  because  it  is  the  fault  of  the  latter  that  he  did  not  ic  mediately 
record  his  deed,  and  so  the  equities  are  with  G.  But  under  our  s  atuto  this 
cannot  be  so,  because  C.  must  not  only  be  a  subsequent  bona  fide  purchaser 
for  value,  but  must  also  have  his  deed  first  duly  recorded.  Botb|soQditiODa 
of  the  statute  must  be  complied  with.*' 


Webb  on  Record  Title,  §  13,  after  noting  the  language 
above  cited,  says: 
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"Where  the  statate  does  not  by  sach  express  terms  make  the  rights  of  the 
subsequent  purchaser  depend  upon  priority  of  record,  such  priority,  or  the 
want  of  it,  is  immaterial;  and  the  courts  have  almost  uniformly  held  that  a 
subsequent  conveyance  for  valuable  consideration  taken  without  notice  of  a 
prior  unrecorded  one  prevails  over  such  prior  instrument,  whether  the  latter 
one  be  first  recorded  or  not.  Where,  through  the  neglect  of  the  first  gran- 
tee to  record  his  deed,  a  subsequent  party  has  been  led  to  part  with  a  valua- 
ble consideration,  a  race  for  registry  between  tlietwo  does  not  afford  a  proper 
criterion  by  which  their  rights  should  be  determined."  Citing  in  note  a  large 
number  of  authorities  supporting  the  text. 

Such  is  clearly  the  view  expressed  by  the  supreme  court  of  the  United 
States  in  Stede  v.  Spencer^  1  Pet.  552.  The  statute  of  Ohio  allowed  the 
grantee  six  months  after  execution  of  deed  for  recording  the  same,  and, 
if  not  so  recorded,  it  should  be  void  as  to  subsequent  bona  fide  purchas- 
ers.    The  court  say,  respecting  the  deed  first  made: 

"The  plaintifTs  deed  not  being  recorded,  the  statute  avoids  it  in  terms  as 
against  all  subsequent  purchasers  for  valuable  consideration  without  notice, 
whether  their  titles  be  recorded  or  not.  If  th^  defendants  had  held  under  a 
conveyance  executed  by  Jesse  Spencer  in  obedience  to  the  decree,  their  title 
deed,  although  not  recorded,  would  by  the  terms  of  the  statute  prevail  against 
the  plaintiff's  prior  unrecorded  deed.  A  deed  not  being  recorded  avoids  it 
as  against  subsequent,  but  not  as  ngainst  prior,  purchasers.*' 

This  is  iaJso  the  view  taken  of  the  effect  of  the  Missouri  registry  act 
by  the  state  supreme  court.  In  Aubuchon  v.  Bender^  44  Mo.  564,  the 
court  say: 

"At  common  law  there  was  no  obligation  to  put  upon  record  a  conveyance 
affecting  the  title  of  land.  But  the  duty  of  registration  is  now  Imposed  upon 
the  grantee,  or  the  person  to  whom  or  for  whose  use  the  conveyance  or  cov- 
enant is  made;  and,  as  in  all  other  cases  where  a  duty  is  imposed,  he  who 
neglects  it  should  suffer  the  consequences.  The  object  of  the  requirement  is 
to  compel  an  exhibit  of  titles  to  facilitate  transfers,  but  principally  to  guard 
purchasers  against  imposition;  and  hence,  if  the  prior  deed  is  not  recorded, 
a  subsequent  buyer  for  good  consideration  without  notice  will  be  protected. 
This  protection,  always  thrown  around  an  innocent  purcliaser,  and  to  which 
our  statute  also  expressly  entitles  him,  is  founded  on  the  broadest  equity. 
He  receives  it  not  because  the  prior  deed  is  invalid  in  itself, — the  duty  of 
recording  is  not  enforced  by  any  such  penalty,-— but  because  justice  will  not 
saffer  a  person  who  omits  a  plain  duty  to  set  up  a  claim  against  one  who  has 
been  led  by  that  omission  to  invest  his  money  in  what  he  supposed  his  vendor 
had  a  right  to  sell. '' 

In  Maupin  v.  EmmonSy  47  Mo.  306,  the  same  learned  judge  says: 
"The  statute  invalidating  the  original  unrecorded  deed  is  held  to  operate 
in  favor  of  a  bona  fide  purchaser  on  sheriffs'  as  well  as  private  sales,  pro- 
vided the  original  deed  be  not  recorded  until  alter  the  sale." 

And  in  Munsm  v.  Efn»yr,  94  Mo.  509,  7  S.  W.  Rep.  108,  the  court, 
inUr  aiia,  say : 

"Hence  it  was  held  in  Fox  v.  Hall,  74  Mo.  315,  that  a  purchaser  by  quit- 
claim deed  for  value  acquired  the  title  as  against  a  prior  unrecorded  deed  of 
which  he  did  not  have  actual  notice." 

From  which  it  is  clear  that  the  supreme  court  of  the  state  treats  the 
subsequent  purchaser  as  the  holder  of  the  title  against  the  prior  unre- 


Digitized-by 


Google 


266  FEDERAL  REPORTER,  vol.  43. 

corded  deed;  and  this  for  the  obvious  reason  that  section  2420  of  the 
statute  declares  in  express  terms  that  the  unrecorded  deed  shall  be  in- 
valid as  against  a  subsequent  purchaser  from  the  same  grantor  who  buys 
without  actual  notice. 

The  only  remaining  question,  therefore,  is,  did  Homan  have  actual 
notice  of  Barr's  deed  when  he  purchased?  The  orJy  notice  which  Ho- 
man had  from  Barr  was  that  Bryant  had  attempted  to  make  him  a  deed 
ibr  the  land,  but  the  deed  executed  did  not  contain  the  right  land, 
and  that  the  same  was  destroyed,  and  then  going  to  Bryant,  the  grantor, 
the  assurance  of  Barr  was  accepted,  and  Bryant  thereupon  made  a  sec- 
ond deed  to  Homan.  On  this  state  of  facts  Barr  was  a  mere  equitable 
owner  under  Bryant.  He  stood  in  the  position  of  a  purchaser  under 
contract,  who,  having  performed  the  contract  on  his  part,  was  entitled 
to  a  specific  performance  by  the  vendor.  By  the  course  he  took,  how- 
ever, he  put  himself  precisely  in  the  attitude  quite  common  in  real-es- 
tate transactions, — of  a  purchaser  under  a  bargain  contract,  who,  after 
he  becomes  entitled  to  a  deed  from  his  vendor,  sells  his  right  to  a  sec- 
ond purchaser,  and,  to  avoid  the  trouble  and  expense  of  a  multiplicity 
of  deeds,  causes  his  vendor  to  execute  a  deed  directly  to  the  last  pur- 
chaser. By  such  mutual  understanding  and  arrangement  all  the  parties 
thereto  are  concluded:  the  legal  title  would  vest  in  the  last  purchaser. 
The  only  difference  in  point  of  fact  between  that  and  the  case  under  con- 
sideration is  that  a  deed  had  been  made  to  the  first  purchaser,  which  fact 
was  concealed  by  the  first  purchaser,  by  reason  of  whose  assurances  that 
the  legal  title  had  not  passed  from  his  vendor  the  vendor  was  induced  to 
make  a  deed  to  the  last  purchaser,  and  the  latter  was  persuaded  to  ac- 
cept it,  and  pay  to  the  intermediate  vendor  the  purchase  money.  The 
registry  act  here  interposes  to  accomplish  the  ends  of  equity,  and  de- 
clares that,  as  the  first  deed  was  not  filed  for  record  when  the  last  pur- 
chaser parted  with  his  money,  the  first  deed  shall  be  invalid  as  to  him. 
Barr  himself  would  be  clearly  estopped  from  asserting  title  as  against 
Homan  and  those  holding  under  him.  *'He  who  by  his  language  or 
conduct  leads  another  to  do  that  which  he  would  not  otherwise  have  done, 
shall  not  subject  such  person  to  loss  or  injury,  disappointing  the  expec- 
tations upon  which  he  acted.  Such  a  change  of  position  is  sternly  for- 
bidden. It  involves  fraud  and  falsehood,  and  the  law  abhors  both. 
*  *  *  There  is  no  rule  more  necessary  to  enforce  good  faith  than 
that  which  compels  a  person  to  abstain  from  asserting  claims  which  he 
has  induced  others  to  suppose  he  would  not  rely  upon."  Dickeraon  v. 
Colgrovej  100  U.  S.  580,  581.  This  principle  is  aptly  expressed  by  Judge 
Wagner  in  Chouteau  v.  Goddin,  39  Mo.  250: 

"  Where  a  party  by  his  acts  or  words  causes  another  to  believe  in  the  exist- 
ence of  a  certain  state  of  things,  and  induces  him  to  act  on  that  belief,  so  as 
to  alter  his  own  previous  condition,  he  will  be  concluded  from  averring  any- 
thing to  the  contrary  against  the  party  so  altering  his  condition. '^ 

The  defense  of  equitable  estoppel  is  available  in  the  action  of  eject- 
ment.    Dkkerson  v.  Colgrove^  supray  582. 

Is  plaintifis'  ancestor,  the  purchaser  at  execution  sale  against  Barr,  in 
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any  better  situation  than  Barr  himself?  If  so,  what  becomes  of  the  con- 
struction given  to  the  state  recording  act?  That  statute  declares  Barr's 
deed  invalid  as  against  Homan,  under  whom  defendant  claims.  As  to 
the  subsequent  bona  fide  purchaser,  that  deed  was  a  dead  letter.  If  so, 
how  can  a  subsequent  creditor  by  the  mere  touch  of  an  execution  revi- 
talize it?  The  execution  creditor  comes  afterwards  to  take  only  what  his 
debtor  has  at  the  time  of  the  seizure  to  satisfy  his  debt,  and  the  pur- 
chaser takes  only  what  the  debtor  had.  Long  prior  to  the  judgment 
and  execution  sale  the  deed  to  Homan  had  been  put  on  record,  and  the 
prior  unrecorded  deed  to  Barr,  by  operation  of  law,  was  invalid  as  to 
his  subsequent  deed.  By  the  s?ime  statute  the  recorded  deed  of  Homan, 
coming  from  the  same  common  grantor,  Bryant,  was  notice  to  such  sub- 
sequent purchaser  of  its  contents.  Digman  v.  McCoUum^  47  Mo.  374. 
The  recorded  deed,  although  recorded  subsequent  to  Bryant's  deed  to 
Barr,  showed  that  before  Barr's  deed  was  recorded  Homan  had  become 
the  purchaser  of  this  land.  And  the  logic  of  the  statute  would  seem  to 
be  that  such  subsequent  purchaser  under  Barr  would  have  to  show  that 
Homan  had  notice  of  the  existence  of  the  deed,  or  that  Barr  had  the 
superior  equity.  The  state  supreme  court  in  Davis  v.  Owenhy^  14  Mo. 
176,  observes  of  the  statute: 

"The  obvious  meaning  of  the  whole  section  is  that  filing  a  deed  for  record 
imparts  notice  to  all  persons  who  should  subsequently  become  interested  in 
the  title,  whether  as  purchasers  or  mortgagees." 

Independent  of  the  statute,  there  is  both  reason  and  authority  for 
holding  that  estoppels  in  paiSy  as  much  so  as  estoppels  of  record,  bind 
privies.  The  general  rule  is  that  the  title  of  the  purchaser  is  only  that 
of  the  defendant  under  execution.  Wood  v.  Seely^  32  N.  Y.  116.  In 
Parker y.  Crittenden,  37  Conn.  152,  the  court  say: 

^Tbe  defendants  claim  undei'  and  through  Barrows  by  attachment  of  his 
interest  in  the  property,  made  after  the  plaintiffs'  purchase.  Tlie  plaintiffs, 
therefore,  as  privies  in  estate  with  Barrows,  are  bound  by  the  same  estoppel, 
and  the  defendant,  being  a  bona  fide  purchaser,  may  avail  himself  of  the  es- 
toppel." 

So  in  Bank  v.  Bawen,  80  HI.  641,  it  was  held  that  where  the  party 
purchased  notes  secured  by  deed  of  trust  of  a  bank  whose  officers  were 
estopped  from  issuing  a  release  of  a  prior  deed  of  trust  and  payment  of 
the  debt  against  another  bank  loaning  money  on  the  faith  of  the  valid- 
ity of  the  prior  trust-deed,  such  purchaser  in  equity  occupied  no  better 
position  than  the  bank  of  whom  he  purchased.  And  the  supreme  court, 
in  Dickerson  v.  Oolgroie,  supra^  seem  to  recognize  this  proposition,  as  the 
plaintiffs  in  that  case  were  grantees,  by  several  mesne  conveyances  from 
the  party  whose  letter  disclaiming  title  created  the  estoppel  in  pais.  In 
McBane  v.  Wilson,  8  Fed.  Rep.  734,  the  court  says: 

"Is  George  Wilson,  the  sheriff's  vendee,  in  any  better  position?  What 
rights  has  he  superior  to  those  of  the  judgment  creditor  upon  whose  execution 
he  bought,  and  the  defendant  in  the  writ  whose  title  lie  acquired?  The  title 
which  Metzger  had  when  the  lien  of  Baum's  judgment  attached  was  at  the 
best  a  condition  alone  liable  to  be  swept  away  unless  the  recording  acts  were 
compiled  with." 
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Be  this  as  it  may,  in  view  of  the  state  statute  respecting  the  registry 
of  deeds  my  conclusion  is  that  plaintiffs'  ancestor,  who  was  a  mere  spec- 
ulator at  the  execution  sale  against  Barr,  did  not  acquire  a  better  title 
and  right  to  this  land  than  the  defendant. 

In  respect  to  the  title  of  defendant  through  the  deed  of  trust  from  Barr 
to  Black,  trustee,  it  is  te  be  observed,  first,  that  beyond  controversy  the 
mortgagee  took  as  an  innocent  purchaser  for  value  as  against  Barr  and 
his  creditors.  As  the  subsequent  seizure  under  attachment  was  only  of 
the  equity  of  redemption  of  Barr  it  was  subject  to  the  right  of  foreclosure 
b'y  the  mortgagee.  The  sale  by  the  trustee  vested  the  title  in  the  pur- 
chaser as  against  Barr  and  the  attaching  creditor.  Fankhouser  v.  Lay, 
78  Mo.  458.  The  contention  of  plaintiff  is  that  Enders  bought  the  prop- 
erty in  for  the  use  and  benefit  of  Barr,  to  which  equitable  interest  of 
Barr  the  judgment  lien  of  Shaeffer,  the  attaching  creditor,  of  date  April 
20, 1874,  immediately  attached.  As  Enders,  however,  conveyed  to  John 
S.  Homan  on  May  8,  1874,  for  a  valuable  consideration,  although  by 
quitclaim  deed,  Homan,  under  the  Missouri  recording  act,  took  as  an  in- 
nocent purchaser,  unless  it  appears  be  had  actual  knowledge  of  the  se- 
cret trust  in  favor  of  Barr.  Munson  v.  Enaor^  94  Mo.  504,  7  S.  W.  Rep. 
108.  The  only  notice  John  S.  Homan  had  is  to  be  inferred  from  the 
fdcl  that  Barr  was  consenting  to  the  making  of  the  quitclaim  deed,  and 
that  Enders  seemed  to  be  willing  to  assent  to  what  Barr  desired  in  the 
premises.  If  it  is  to  be  conceded  that  this  is  a  circumstance  from  which 
a  court  or  jury  might  properly  infer  that  Barr  was  the  real  party  in  in- 
terest, the  question  still  remains  to  be  answered,  how  is  Mrs.  Merine  af- 
fected thereby?  Did  she  take  with  notice  thereof?  On  July  3,  1874, 
after  he  received  the  deed  from  Enders,  John  S.  Homan  mortgaged  this 
property  to  Mary  E.  Homan,  the  immediate  vendor  of  Mrs.  Merine. 
The  contention  at  this  point  by  plaintiffs  is  that  this  mortgage  was  given 
to  secure  an  antecedent  debt.  The  only  evidence  of  this  fact  is  the  state- 
ment by  John  Homan,  in  his  deposition  on  cross-examination,  that  he 
thought  the  money  he  got  from  his  mother  secured  by  the  deed  of  trust 
was  advanced  him  before  the  mortgage  was  executed.  Whether  he 
meant  by  this  to  say  that  when  he  borrowed  the  money  this  security  was 
agreed  upon,  or  merely  that  the  money  was  borrowed  before  the  deed  in 
point  of  time  was  executed,  is  by  no  means  clear.  But  suppose  this 
point  be  conceded  to  plaintiffs,  there  was  nothing  on  the  face  of  the  rec- 
ord to  indicate  that  the  Tomlinsou  deed  of  trust  was  given  to  secure  an 
antecedent  debt.  On  the  contrary,  the  note  expressed  in  the  face  of  the 
trust  instrument  bore  the  same  date  as  the  deed.  So,  when  Mrs.  Me- 
rine bought  from  Mrs.  Homan,  the  record  showed  a  clean  transmission 
of  whatever  title  or  interest  William  H.  Barr  had  through  the  trust-deed 
of  Black  on  to  Mary  E.  Homan.  There  is  no  evidence  that  Mrs.  Me- 
rine had  any  notice  of  the  imputed  infirmity  in  the  antecedent  transact 
tions  such  as  would  affect  her  title.  Even  if  John  Homan  had  notice 
that  Enders  held  for  Barr,  there  is  no  proof  that  Mary  Homan  had  this 
knowledge.  I  cannot  accept  as  sound  law  or  ethics  the  suggestion  of  the 
learned  counsel  that  the  court  ought  to  assume  that  the  knowledge  which 
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the  son  had  the  mother  also  had,  and  conclude  fraud  from  mere  suspi- 
cion. We  cannot  better  express  our  view  of  this  matter  than  to  quote 
from  Funkhouserv.  Lay^  mpra,  462: 

''Fraud,  it  is  sometimes  said,  maj  be  inferred.  But  this  expression  must 
not  be  construed  to  warrant  the  mere  assumption  olLa  fact.  This  inference 
can  only  be  drawn  legitimately  from  some  tangible,  responsible  fact  in  proof. 
It  is  a  deduction  which  an  intelligent  mind  may  honestly  make  from  the  in- 
cidents and  circumstances  surrounding  the  case,  and  which  appear  to  be  in- 
consistent with  the  good  faith  and  rectitude  of  the  actor.  If,  however,  the 
conduct  of  the  party,  and  the  transaction  under  consideration,  reasonably  con- 
sist as  well  with  integrity  and  fair  dealing,  the  law  refers  the  act  to  the  bet- 
ter motive.'* 

Whether  Mrs.  Merine  with  notice  bought  under  Mrs.  Homan,  who  was 
without  notice,  or  whether  she  bought  without  notice  under  Mrs.  Homan 
who  had  notice,  in  either  event  she  would  be  protected.  Funkhovser  v. 
Layy  supra. 

The  suit  of  Miller  v.  Barr  and  Enders  was  dismissed  as  to  John  Homan, 
and  Mary  E.  Homan  was  never  made  a  party  thereto.  They  are  there- 
fore not  bound  by  i^ny  decree  rendered  therein.  It  affected  no  interest 
or  right  acquired  prior  thereto  and  independent  thereof.  DunkUn  Co,  v. 
Clarky  61  Mo.  62;  Jackmcin  v.  Robinson,  64  Mo.  293;  Hawes,  Parties,  § 
26;  hfcdlau)  v.  Hinde,  12  Wheat.  193-199;  ^ooifc  v.  Payne,  14  Wall.  252- 
257;  Noyes  v.  Hall,  97  U.'  S.  34-39.  In  view  of  the  conclusion  already 
reached,  it  is  not  deemed  essential  to  say  more  of  the  effect  of  the  quit- 
claim deed  made  by  part  of  the  Miller  heirs,  co-plaintiffs,  to  Homan 
than  that  I  find  from  the  evidence  against  plaintiffs'  contention  that  the 
deed  was  fraudulently  obtained.  The  only  semblance  of  fraud  in  this 
matter  is  tiie  obtaining  by  these  heirs  the  money  of  Homan,  which  he 
believed  was  to  quiet  his  title  as  to  all  these  heirs.  My  assent  cannot  be 
given  to  the  proposition,  asserted  by  counsel,  that  by  setting  up  the  ac- 
quisition of  the  title  of  plaintiffs  through  the  quitclaim  deed  the  defend- 
ant is  estopped  from  denying  title  in  plaintiffs,  or  from  showing  title 
from  other  source.  He  does  not  sustain, the  relation  of  a  tenant  to  plain- 
tiffs. He  does  not  hold  his  possession  under  contract  of  purchase  from 
or  by  contract  with  plaintiffs.  He  had  the  possession  independent  of 
plaintiffs,  at  least  under  color  of  title  from  others.  Even  as  a  vendee 
under  plaintiffs  he  could  deny  his  vendor's  title,  and  set  up  as  many 
titles  as  he  pleases.  Cummings  v.  Powell,  97  Mo.  536,  10  S.  W.  Rep. 
819.  His  effort  to  buy  his  peace,  and  remove  any  conceivable  cloud 
from  his  title,  upon  no  recognizable  rule  of  law  or  justice  should  pre- 
clude him  from  supplementing  the  effort  by  proof  of  a  superior  title.  In 
defending  his  possession  against  the  attack  of  plaintiffs  there  is  no  legal 
inconsistency  in  saying:  "I  have  the  paramount  title,  and,  in  addition 
thereto,  whatever  title  or  claim  you  have  you  have  quitclaimed  to  me." 
It  is  not  deemed  important  to  discuss  the  issue  of  the  statute  of  limita- 
tion. My  conclusion  from  the  whole  case  is  that  the  merits  and  the  law 
are  with  the  defendant.     Judgment  accordingly. 
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Pbbntice  V.  Northern  Pac.  R.  Co.  et  aL 
{Circuit  Cowrt,  D.  MinnesoUu    July  14, 1890.) 

Deed — Description. 

A  deed  described  the  land  conveyed  as  beiBrinning  at  a  oertain  rock,  and  running 
thence  one  mile  east,  one  mile  north,  one  mile  west,  and  one  mile  south,  to  place  of 
beginning;  and  also  stated  that  it  was  the  land  set  off  to  a  certain  Indian  under  a 
treaty  with  the  government.  The  Indian  had  previously  8ele<n;ed  his  land  as  ^a 
tract  one  mile  square,  the  exact  boundaries  of  which  may  be  defined  when  the  sur- 
veys are  made.  '*  After  the  deed  was  given,  the  Indian's  land  was  located  and  pat- 
ented so  as  to  include  640  acres  not  in  the  form  of  a  square,  no  part  of  which  lay 
within  the  boundaries  named  in  said  deed.  Held,  that  the  deed,  being  for  a  specific 
tract  of  land,  could  not  be  construed  to  convey  the  grantor's  interest  in  the  land 
actually  patented  to  the  Indian. 

At  Law. 

This  action  having  been  brought  to  trial  before  the  court  without  a 
jur3%  which  was  waived  by  t.he  parties  by  a  stipulation  in  writing  duly 
filed  with  the  clerk,  the  following  facts  are  found  by  the  court: 

(1)  That  the  treaty  made  and  concluded  on  the  30th  day  of  Septem- 
ber, A.  D.  1854,  between  the  United  States  and  the  Chippewa  Indians, 
of  Lake  Superior  and  the  Mississippi,  whereby  said  Indians  ceded  to  the 
United  States  certain  territory  lying  adjacent  to  the  headwaters  of  Lake 
Superior,  contained  the  following  provisions,  viz.: 

"And  being  desirous  to  provide  for  some  of  his  connections,  who  have  ren- 
dered his  people  important  services,  it  is  agreed  that  Chief  Buffalo  may  select 
one  section  of  land  at  such  place  in  the  ceded  territory  as  he  may  see  fit,  which 
shall  be  reserved  for  that  purpose,  and  conveyed  by  the  United  States  to  such 
person  or  persons  as  be  may  direct. " 

(2)  That  said  treaty  was  ratified,  pursuant  to  a  resolution  of  the  United 
States  senate  passed  on  the  10th  day  of  January,  1855,  by  the  president 
of  the  United  States,  on  the  29th  day  of  January,  1855. 

(8)  That  the  said  Chief  Buffalo,  pursuant  to  said  provision  of  said 
treaty,  and  on  the  day  of  the  date  thereof,  to-wit,  September  30,  1854, 
by  an  instrument  of  writing  executed  by  him  and  filed  in  the  office  of 
the  United  States  commissioner  of  Indian  affairs  at  Washington,  D.  C, 
selected  the  land  to  be  conveyed  thereunder  by  the  United  States,  and 
appointed  the  persons  to  whom  it  was  to  be  conveyed,  as  follows,  viz., 
after  reciting  the  foregoing  provision  of  the  treaty : 

"I  hereby  select  a  tract  of  land  one  mile  square,  the  exact  boundary  of  which 
may  be  dehned  when  the  surveys  are  made,  lying  on  the  west  shore  of  St. 
Louis  bay,  Minnesota  territory,  immediately  above  and  adjoining  Minnesota 
point;  and  I  direct  that  patents  be  issued  for  the  same  according  to  the  above- 
recited  provision  to  Shaw-bwaw-skung,  or  Benjamin  G.  Armstrong,  my 
adopted  son;  to  Matthew  May-dway-gwon,  my  nephew;  to  Joseph  May-dway- 
gwon  and  Antoine  May-dway-gwon,  his  sons, — one  quarter  section  to  each." 

(4)  That  said  Matthew,  Joseph,  and  Antoine,  under  date  of  Sep- 
tember 17,  1855,  executed  and  delivered  to  said  Armstrong  an  instru- 
ment assigning  to  him  their  right,  title,  and  interest  under  said  appoint- 
ment and  selection  of  Chief  Bufi'alo, 
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(5)  That  said  Benjamin  G.  Armstrong  and  wife,  on  September  11. 
1866,  made,  executed,  and  delivered  to  the  plaintiff  herein  a  deed  of 
conveyance. 

(6)  That  said  deed  from  Armstrong  to  plaintiff  was  duly  recorded  in 
the  county  of  St.  Louis,  territory  of  Minnesota,  on  the  4th  day  of  No- 
vember, A.  D.  1866. 

(7)  That  the  pieces  or  parcels  of  land,  the  title  to  which  is  involved 
in  this  action,  are  situated  in  said  county  of  St.  Louis,  territory  (now 
state)  of  Minnesota. 

(9)  That  the  tract  of  land  which  Chief  Buffalo  had  designated  as  his 
selection  on  the  day  of  the  treaty  did  not  correspond  with  the  section 
lines  when  the  land  came  to  be  surveyed  into  sections;  and,  furthermore, 
part  of  it  was  found  to  be  occupied  and  claimed  by  certain  Indian  traders 
under  the  treaty.  After  a  lengthy  correspondence  and  investigation  in 
the  department  of  the  interior,  the  relatives  of  Buffalo  entitled  to  the 
land  reserved  for  them  conceded  the  validity  of  the  claim  of  these  Indian 
traders,  and  in  lieu  of  the  lands  thus  held  by  trad-ers  received  other  lands  ' 
adjacent  to  that  selected  by  Buffalo  to  make  up  the  quantity  of  640  acres, 
but  not  in  the  form  of  a  parallelogram,  though  maintaining  a  continuous 
connection. 

(11)  That  the  United  States  government  surveys  of  the  lands  ceded 
by  said  treaty  of  September  30,  1864,  to  the  United  States  had  not  been 
made  at  the  date  of  the  said  deed  from  Armstrong  to  plaintiff,  and  were 
not  made  until  the  year  following  the  date  thereof. 

(12)  That  said  Armstrong  and  wife,  by  warranty  deed  duly  executed 
and  recorded,  dated  October  22,  1869,  conveyed  an  undivided  half  of  the 
lands  conveyed  to  him,  and  the  other  appointees  of  Chief  Buffalo  afore- 
said, by  the  United  States,  by  said  patent  of  October  23,  1868,  to  Dan- 
iel S.  Cash  and  James  H.  Kelly. 

(13)  That  after  said  patents  were  issued  to  said  appointees,  as  afore- 
said, the  said  Matthew,  Joseph,  and  Antoine,  on  March  13,  1869,  exe- 
cuted deeds  of  conveyance  of  the  land  which  had  been  so  patented  to 
them  respectively  to  the  said  Armstrong,  which  deeds  were  duly  recorded 
in  said  St.  Louis  county.  May  17,  1869;  and  that  the  said  Armstrong 
and  wife,  on  the  81st  day  of  August,  1864,  for  a  valuable  consideration, 
executed  and  delivered  their  deed  of  conveyance  of  an  undivided  half  of 
the  land  so  patented  to  him  and  the  said  Matthew,  Joseph,  and  Antoine 
to  John  M.  Oilman,  which  conveyance  was  duly  recorded  in  said  St. 
Louis  county,  September  12,  1864.  That  said  Oilman  took  said  con- 
veyance without  any  actual  notice  of  said  deed  from  said  Armstrong  to 
the  plaintiff  of  September  11,  1866,  or  that  plaintiff  claimed  an  interest 
in  the  land  so  conveyed  to  him,  said  Oilman. 

(14)  That  the  defendants  herein  daim  title  to  the  pieces  or  parcels  of 
land  in  controversy  as  grantees  of  said  Oilman,  and  under  and  through 
said  deed  to  said  Oilman  of  August  31,  1864. 
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(16)  The  court  further  finds  that  the  large  stone  or  rock  at  the  head 
of  St.  Louis  river  bay,  nearly  adjoining  Minnesota  point,  described  in 
the  deed  from  Armstrong  to  Prentice  in  the  fifth  finding  of  fact,  the 
beginning  of  the  boundary  of  the  tract  conveyed,  is  well  identified,  and 
was  generally  known  to  the  fety  people  familiar  with  the  place,  and  is 
recognizable  now.  And  a  mile  square  measured  from  that  point,  as  called 
for  in  the  deed,  would  wholly  depart  from  the  shore  of  St.  Louis  bay, 
and  would  cover  about  one-half  or  three-fifths  land,  and  the  remainder 
the  water  of  Lake  Superior. 

(17)  That  the  land  selected  by  Buffalo  Chief  lay  upon  the  shore  of 
St.  Louis  bay,  immediately  adjoining  Minnesota  point;  and  this  selec- 
tion is  followed  as  near  as  it  could  be  by  the  patents  of  the  United 
States,  issued  to  satisfy  that  reservation,  considering  the  elimination 
from  the  mile  square  of  the  lands  held  by  the  traders,  and  the  vague- 
ness of  Buffalo's  description,  and  the  necessity  of  conforming  the  final 
grant  to  the  surveys  of  the  United  States. 

(1 8)  If  the  lines  of  the  course  called  for  as  east  and  west,  in  the  deed 
of  Armstrong  to  Prentice,  under  which  the  plaintiff  asserts  his  title, 
were  exactly  reversed,  the  description  in  that  deed  would  include  a  large 
part  of  the  land  actually  selected  by  Buffalo  Chief,  and  also  included  in 
the  patent^  from  the  United  States;  but  it  would  not  include  the  land 
sued  for  in  this  complaint. 

(19)  That  the  said  instrument  executed  by  the  Chief  Buffalo  dated 
September  30th,  1854,  was  the  only  selection  or  appointment  ever  made 
by  Buffalo  Chief  under  the  sixth  clause  of  the  second  "rticle  of  the 
said  treaty. 

(21)  That  at  the  date  of  said  deed,  September  11,  186b,  from  Arm- 
strong to  Prentice,  said  Armstrong  did  not  have  any  interest  in  land  in 
said  St.  Louis  county,  Minnesota  Territory,  except  what  he  was  entitled 
to  under  the  Buffalo  selection  and  appointment  referred  to  in  the  third 
paragraph  hereof,  and  under  the  assignment  from  the  other  appointees 
of  Buffalo. 

And  the  court  found  the  following  conclusions  of  law  thereupon: 

(1)  That  the  appointment  of  persons  to  whom  the  United  States  were 
to  convey  the  section  of  land  reserved  by  the  said  provision  of  said 
treaty,  made  by  the  said  Chief  Buffalo  on  the  30th  day  of  September, 
1854,  was  a  valid  and  sufficient  appointment  under  said  provision,  and, 
upon  the  ratification  of  said  treaty,  vested  in  the  said  Benjamin  G.  Arm- 
strong, and  the  other  appointees  named,  such  an  interest  as  tl|e  treaty 
gave  to  the  land  so  reserved. 

(2)  That  the  patent  of  the  United  States  to  Armstrong,  ani  his  ac- 
ceptance of  it,  is  a  valid  execution  of  the  treaty  on  that  subjec  , 

(3)  That  the  deed  from  said  Armstrong  to  plaintiff  of  daU  of  Sep- 
tember 11,  1856,  is  in  its  execution,  acknowledgment,  and  re<  arding  a 


valid  and  suflicient  deed,  and  its  record  is  constructive  notice  oj 
tents. 
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(4)  That  the  description  in  the  deed  of  sai^  Armstrong  to  plaintiff  of 
September  11,  1856,  is  insufficient  to  convey  his  interest  in  or  title  to 
any  other  or  different  tract  of  land  to  which  he  might  have  been  entitled 
under  said  treaty  than  the  tract  dascribed  therein,  and  that  said  deed  is 
ineffectual  as  a  conveyance  to  plaintiff  of  any  interest  or  title,  except 
such  as  said  Armstrong  had  in  or  to  the  land  therein  described,  and  that 
plaintiff  thereunder  took  no  title  to  the  land  for  the  possession  of  which 
this  action  is  brought. 

(5)  That  the  quitclaim  deed  from  said  Armstrong  to  said  John  M. 
Oilman  of  August  31,  1864,  conveyed  to  the  said  Oilman  such  interest, 
and  no  more,  as  said  Armstrong  had  in  the  land  therein  described  at  the 
date  of  said  deed. 

,  (6)  That  the  plaintiff  is  not  entitled  to  recover  in  this  action,  and 

judgment  is  ordered  for  the  defendants  for  their  costs  and  disbursements. 

Root  &  Clarke^  DHHon  &  Swayne,  and  Kitchd^  Cohen  <k  ShaWf  for  plaintiff. 

Cash  &  William,  John  C.  BuUUt,  Jr.,  Frank- B.  Kellogg,  and   Wm.  H. 

Bliss,  for  defendants. 

Miller,  Justice.  Although  this  action  of  ejectment  brought  by  Fred- 
erick Prentice  is,  against  other  defendants,  and  his  claim  is  for  a  different 
piece  of  land,  the  title  under  which  he  and  the  defendants  claim  was 
the  subject  of  consideration  in  a  former  suit  in  this  court,  which  was  re- 
ported as  Prentice  v.  Steams,  20  Fed.  Rep.  819.  That  case  went  to  the 
supreme  court  of  the  United  States,  where  the  judgment  of  this  court 
was  affirmed,  and  is  reported  in  118  U.  S.  435,  5  Sup.  Ct.  Rep.  547. 
There  was  in  that  case  a  very  elaborate  finding  of  facts  by  this  court, 
which  is  found  at  length  in  the  report  of  the  case  in  113  U.  S.  and  5 
Sup.  Ct.  Rep.  As  the  suit  before  us  is  not  between  the  same  parties  as 
the  former  suit,  what  was  decided  in  that  case  in  the  supreme  court  is 
only  binding  in  the  consideration  of  the  present  case,  as  far  as  it  estab- 
lishes the  law  applicable  to  such  case.  As  the  case  is  submitted  to  us 
without  the  intervention  of  a  jury,  we  have  made  a  new  finding  of  fact, 
in  some  respects  differing  from  that  which  we  made  in  the  former  case. 
These  difierences  may  become  material  in  the  formation  of  the  judg- 
ment on  the  title. 

The  principal  question  before  us  in  the  former  case,  which  was  decided 
against  the  plaintiff,  is  reargued  before  us  at  this  time  with  much  ear- 
nestness and  fullness.  We  held  at  that  time  that  the  deed  from  Arm- 
strong to  Prentice,  under  which  alone  plaintiff  can  assert  a  title  to  the 
land  in  controversy,  was  an  instrument  designed  to  convey  a  defined 
tract  or  parcel  of  land,  and  was  not,  as  contended  for  by  counsel  for 
plaintiff,  intended  to  convey  any  possible  interest  which  existed  in  Arm- 
strong under  the  treaty  with  the  Chippewas,  referred  to  in  the  findings 
of  fact,  and  under  the  selection  of  Buffalo  Chief,  according  to  the  pro- 
vision of  that  treaty,  and  the  appointment  by  Buffalo  Chief  that  the 
lands  selected  by  him  should  by.  the  United  States  be  conveyed  to  Arm- 
strong and  three  other  parties,  relatives  of  Buffalo.  That  principle,  as 
this  court  decided  it,  was  affirmed  by  the  supreme  court  of  the  United 
v.43F.no.4— 18 
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States.  After  a  full  recoi^pideration  of  the  subject,  in  the  light  of  such 
new  facts  as  the  counsel  for  the  plaintiff  supposed  they  have  produced 
on  the  present  hearing,  we  remain  of  the  opinion  we  were  on  the  former 
trial.  The  first  descriptive  clause  of  the  deed  from  Armstrong  to  Pren- 
tice is  of  a  tract  of  land  a  mile  square,  beginning  at  a  large  stone  or 
rock,  which,  as  a  matter  of  fact,  we  find  in  the  present  case  is  now 
identified,  and  was  well  known  at  the  time  the  deed  was  made.  The 
description  proceeds  with  the  points  of  the  compass  one  mile  east,  one 
mile  north,  one  mile  west,  one  mile  south,  to  the  place  of  beginning. 
It  would  be  diflScult,  the  beginning  point  being  well  ascertained,  to  im- 
agine that  Armstrong  intended  to  convey  any  other  land,  or  any  other 
interest  in  land,  or  interest  in  any  other  land,  than  that  so  clearly  de- 
scribed. And,  if  that  description  is  to  stand  as  a  part  of  the  deed 
made  by  Armstrong  to  Prentice,  it  leaves  no  doubt  where  the  land  was; 
and  there  is  no  occasion  to  resort  to  any  inference  that  he  meant  any 
other  land  than  that.  It  is  now  found  as  a  fact  that  this  boundary 
would  include  a  surface  from  one-half  to  three-fourths  of  which  is  land 
and  the  remainder  is  water  of  Lake  Superior.  For  that  reason,  and  for 
others  which  may  be  hereafter  considered,  counsel  for  plaintiff  reject 
totally  this  part  of  the  description  of  the  land  found  in  the  conveyance, 
and  proceed  to  consider  the  remaining  part,  which  says: 

"Being  the  land  set  off  to  the  Indian  Chief  Buffalo  at  the  Indian  treaty  of 
September  30,  A.  D.  1854,  and  was  afterwards  disposed  of  by  said  Buffalo  to 
said  Armstrong,  and  is  now  recorded  with  the  fcovernnient  documents.  *' 

If  we  could  reject  the  first  description  as  incorrect  and  erroneous,  and 
come  to  the  latter  part  of  it,  we  are  constrained  to  hold  that  this  alone 
is  not  sufficiently  certain  to  convey  any  definite  tract  of  land  one  mile 
square,  or  nearly  so.  No  person  taking  the  treaty  and  the  selection  of 
Buffalo,  and  all  that  was  known  about  that  selection  that  was  to  be  found 
in  the  records  of  the  government  documents  upon  that  subject,  could 
proceed  to  survey  a  mile  square,  or  a  section  of  640  acres  in  a  square 
form,  so  as  to  comply  with  the  terms  of  the  deed.  Nevertheless  it  is 
made  quite  evident,  both  by  the  first  clause  of  the  description,  and  by 
the  referen.ce  to  the  selection  made  by  Buffalo,  and  to  the  recorded  doc- 
uments with  the  government,  that  the  grantor  in  that  deed  supposed 
that  he  was  describing  a  specific  piece  of  land,  and  that  both  the  de- 
scription by  metes  and  bounds  and  the  description  with  reference  to  the 
Buffalo  selection  were  the  same,  and  were  identical.  If  this  deed  is  void 
because  that  description  is  either  erroneous,  as  is  alleged  in  the  first 
clause,  or  is  so  uncertain,  as  regards  the  second  clause,  that  it  cannot  be 
identified  or  found  out  or  surveyed,  then  the  deed  is  simply  a  void  in- 
strument. To  avoid  this  difficulty,  counsel  insists  that  the  object  of  the 
grantor  and  the  grantee  in  this  deed  was  another  and  a  difterent  object 
than  the  sale  and  conveyance  of  a  specific  and  definite  piece  of  land. 
They  say  that  the  reference  to  the  land  set  off  to  the  Indian  Chief  Buffalo 
at  the  treaty  of  1864  meant,  not  any  definite  piece  of  land,  but  any  land 
which  might  come  to  Buffalo  or  to  his  appointees,  of  whom  Armstrong 
is  one,  by  the  future  proceedings  of  the  government  of  the  United  States 
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in  that  case;  and  that,  no  matter  where  such  land  was  found,  provided 
it  was  within  the  limits  of  the  land  granted  by  the  Chippewa  treaty,  then 
the  deed  from  Armstrong  to  Prentice  was  intended  to  convey  such  after- 
acquired  interests  when  it  was  patented  to  the  parties  by.  the  United 
States.  We  do  not  see  anything  in  the  whole  deed  or  transaction  be- 
tween Armstrong  and  Prentice  that  points  to  or  indicates  any  such  con- 
struction of  it.  Both  clauses  of  the  description  are  definite  as  to  the 
land  conveyed,  and  treat  it  as  a  piece  of  land  well  described,  well  known, 
and  well  defined.  Of  course,  any  man  endeavoring  to  ascertain  what 
land  was  conveyed  under  that  grant  would  suppose  that,  when  he  found 
the  stone  or  rock,  which  we  now  as  a  matter  of  fact  find  to  have  an  ex- 
istence, and  can  be  well  identified,  he  had  bought  a  mile-  square  ac- 
cording to  the  points  of  the  compass,  the  south-west  comer  of  which 
comnienced  on  that  rock.  He  would  not  suppose  that  he  had  bought 
something  that  might  be  substituted  in  lieu  of  that  mile  square  by  future 
proceedings  of  the  government  of  the  United  States.  And  so,  with  re- 
gard to  the  other  description,  Buffalo  had  made  his  selection,  had  de- 
ecnbed  the  land  which  he  designed  to  go  by  that  treaty,  not  to  him,  but 
to  his  relatives,  whose  names  are  given,  and  it  was  an  undivided  half  of 
this  land  thus  selected  by  the  Buffalo  Chief,  and  not  other  land  or  dif- 
ferent land  which  might  come  to  Armstrong,  that  he  conveyed  and  in- 
tended to  convey  to  Prentice. 

Much  stress  is  laid  upon  cases  found  in  the  supreme  court  of  the 
United  States,  referred  to  in  the  case  of  Prentice  v.  Steams,  already  de- 
cided. Between  the  cases  of  Doe  v.  Wilsoii  and  Orewa  v.  Burcham  ^nd 
this  a  broad  difference  exists.  The  lands  reserved  by  treaty  in  those 
cases  to  the  parties  who  conveyed  their  interests  to  others  never  had 
been  described,  never  had  been  selected,  and  it  was  only  known  that 
they  would  be  entitled  to  a  certain  amount  of  land  afterwards  to  be  se- 
lected by  the  president  under  that  treaty.  In  the  case  of  Doe  v.  WiUon^ 
23  How.  457,  the  language  of  the  court  is  that  the  reservation  created 
an  equitable  interest  in  the  land  to  be  selected  under  the  treaty;  that  it 
was  the  subject  of  sale  and  conveyance;  that  Pet-chi-co  was  competent 
to  convey  it;' and  that  his  deed,  upon  the  selection  of  the  land,  and  the 
issue  of  the  patent,  operated  to  vest  the  title  in  his  grantee.  In  that 
case  Pet-chi-co  could  not  have  conveyed  anything  more  specific  than  his 
general  right  to  such  congressional  subdivision  of  land  as  the  president 
might  afterwards  allot  to  him.  In  conveying  his  interest  he  conveyed 
the  equitable  interest  which  he  had  in  such  allotment  when  it  should  be 
made.  Such  was  also  the  case  of  Orewsv,  Burcham,  1  Black,  352.  The 
deed  there  recites  a  reservation  to  the  grantors  of  a  half  section  under 
the  treaty,  which  is  to  be  located  by  the  president  after  the  land  was 
surveyed,  and  then  for  a  valuable  consideration  the  grantor  conveys  all 
his  right.  In  that  case  no  description  of  land  could  be  given,  because 
none  was  supposed  to  exist;  the  president  had  yet  to  select  and  identify 
it.  But  in  the  case  before  us,  not  only  had  Buffalo  made  his  selection, 
and  designated  the  parties  to  whom  the  land  should  go,  but  the  selection 
had  defiuiteness  about  it  to  a  certain  extent;  it  was  a  thing  which  could 
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be  conveyed  specifically,  and  which  Armstrong  undertook  to  convey 
specifically.  It  is  not  necessary  that  we  resort  to  the  supposition  that 
Armstrong  was  talking  about  some  vague  and  uncertain  right, — uncer- 
tain, at  least,  as  to  locality,  and  as  to  its  relation  to  the  surveys  of  the 
United  States, — which  he  was  intending  to  convey  to  Prentice,  instead 
of  the  definite  land  which  he  described  or  attempted  to  describe.  If 
such  were  his  purpose  in  this  conveyance,  it  is  remarkable  that  he  did 
not  say  so  in  the  very  few  words  necessary  to  express  that  idea,  instead 
of  resorting  to  two  distinct  descriptive  clauses,  neither  of  which  had  that 
idea  in  it,  one  of  which  is  rejected  absolutely  by  plaintiff's  counsel  as 
wholly  a  mistake,  and  the  other  is  too  vague  in  its  language  to  convey 
even  what  plaintiff  claimed  for  it.  We  are  not  able,  therefore,  to  hold 
with  counsel  for  plaintiff  that,  if  this  conveyance  does  not  carry  the  title 
to  any  lands  which  can  be  ascertained  by  that  description  in  the  deed, 
resort  can  be  had  to  the  alternative,  that  the  deed  was  intended  to 
convey  any  land  that  might  ultimately  come  to  Armstrong  under  the 
treaty,  and  under  the  selection,  and  under  the  assignment  to  Buffalo. 
There  is  a  view  of  this  subject  which  has  given  us  considerable  embar- 
rassment. If  the  east  and  west  courses  of  the  first  clause  of  the  descrip- 
tion in  the  Armstrong  deed  to  Prentice  were  exactly  reversed,  the  land 
described  in  it  would  be  found  on  St.  Louis  bay,  somewhere  along  the 
shores  of  that  bay,  adjacent  to  and  above  Minnesota  point,  and  would 
include  much  of  the  land  which  was  patented  by  the  United  States  to 
Armstrong  and  his  associates  in  satisfaction  of  the  treaty  grant  to  Buf- 
falq;  and  we  should  find  ourselves  called  upon  to  decide  whether,  under' 
all  the  circumstances,  we  would  not  be  compelled  to  regard  these  two 
east  and  west  lines  as  mistakes,  and  reverse  them  in  seeking  for  the  land, 
because  in  that  case  we  should  certainly  fall  upon  some  of  the  land  which 
Buffalo  intended  to  select,  and  which  the  government  of  the  United 
States  has  patented  in  satisfaction  of  that  selection.  But  we  are  not 
called  upon  in  this  case  to  decide  upon  that  subject,  because  all  the  land 
sued  for  in  this  case  lies  south  of  the  southern  section  line  of  such  a 
survey,  and  is  excluded  from  it.     Judgment  for  defendants. 


Howard  v.  Bates  County. 
idrcuU  Court,  W.  D.  Missouri,  W.  P.    September  1, 1890.) 

Circuit  Courts—Jurisdiotional  Amount^Intbrbst. 

In  an  action  on  county  bonds  and  the  interest  coupons  thereto  attached,  the  ooa- 
pona  constitute  ** interest'*  within  Act  Cong.  March  8, 1887,  as  amended  August  18, 
l»88f  providing  that  the  United  titates  circuit  courts  shall  have  jurisdiction  in  cer- 
tain cases  where  the  amount  in  dispute  exceeds  $2,000  exclusive  of  '^iatareal"  and 
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r.  K.  SHfJcer,  for  plaintiflF. 

OcOee  &  Wallace  and  John  F.  Smithy  for  defendant. 

Philips,  J.  The  petition  counts  on  two  bonds  of  $1,000  each,  past 
due,  issued  by  the  defendant  county  on  behalf  of  Mount  Pleasant  town- 
ship in  said  county,  in  part  payment  of  a  subscription  by  said  township 
to  the  capital  stock  of  the  Lexington,  Chillicothe  <k  Gulf  Railroad  Com- 
l^any.  The  petition  alleges  that  said  bonds  provided  for  interest  from 
the  18th  day  of  January,  1871,  at  the  rate  of  10  per  cent,  per  annum, 
said  interest  to  be  payable  annually  on  the  presentation  and  delivery  at 
the  designated  bank  of  the  coupons  to  said  bonds  attached;  '^that  at- 
tached to  each  of  said  bonds  were  coupons  for  interest,  to  accrue  as  afore- 
said, by  each  of  which  said  coupons  the  said  county  acknowledged  to 
owe  and  promised  to  pay  to  bearer  the  sum  of  $100  on  the  18th  day  of 
January  of  the  year  named  in  said  coupon."  The  petition  alleges  that 
plaintiff  is  the  holder  and  owner  of  said  two  bonds  and  the  coupons 
thereto  attached,  and  prays  judgment  thereon.  To  this  petition  the  de- 
fendant demurs,  on  the  ground  that  this  court  has  not  jurisdiction  of  the 
subject-matter  of  the  action  for  the  reason  that  it  appears  from  the  peti- 
tion that  the  matter  in  dispute  does  not  exceed,  exclusive  of  interest 
and  costs,  the  sum  of  $2,000.  By  the  act  of  congress  of  March  3, 1887, 
amended  August  13, 1888,  io  give  this  court  jurisdiction,  the  subject-mat- 
ter in  dispute-must  exceed,  "exclusive  of  interest  and  costs,  the  sum  or 
value  of  two  thousand  dollars."  As  the  principal  of  the  bonds  amounts  to 
only  $2,000,  it  is  apparent  that  to  give  the  court  jurisdiction  the  amount 
of  the  interest  coupons  must  be  added  to  the  principal  of  the  bonds. 
The  question  presented  is,  is  there  anything  in  the  character  of  the  cou* 
pons  to  except  them  from  the  designation  of  "interest"  as  employed  in 
the  statute?  "Interest  is  compensation  for  the  use  of  money  for  its  de- 
tention." Borders  v.  Barber^  81  Mo.  646.  "It  is  the  compensation 
which  is  paid  by  the  borrower  of  money  to  the  lender  for  its  use,  and 
generally  by  the  debtor  to  his  creditor  in  recompense  for  his  detention 
of  the  debt."  Bouvier.  Without  some  special  reason  appearing  to  the 
contrary,  we  must  assume  that  the  legislature  employed  the  term  "in- 
terest" in  its  usual  acceptation.  The  petition  declares  that  bonds — the 
principal  debt — were  to  bear  interest  at  the  rate  of  10  per  cent,  per  an- 
num. Instead  of  being  expressed  in  the  ordinary  way  in  the  face  of  the 
bond  or  note,  the  interest  here  is  in  the  form  of  coupons  attached  to  the 
bond.  Nq  question,  presumably,  would  be  made  that,  if  the  bond  had 
•contained  the  usual  recitation,  "with  interest  at  the  rate  of  ten  percent., 
payable  annually,"  etc.,  the  interest  could  be  added  to  the  principal  of 
the  debt  in  order  to  bring  the  matter  in  dispute  above  $2,000.  In  that 
case  jurisdiction  would  arise  upon  the  principal  sum  of  the  bond  or  note. 
Is  it  any  less  interest  because  it  takes  the  form  of  a  coupon?  "The 
term  *  coupon'  is  derived  from  the  French, — ^couper^^  to  cut;  and  it  is 
defined  by  Worcester  to  signify  one  of  the  interest  certificates  attached 
to  transferable  bonds,  and  of  which  there  are  usually  as  many  as  there 
are  payments  to  be  made;  so  called  because  it  is  cut  off  when  it  is  pre- 
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sen  ted  for  payment."  2  Daniel,  Neg.  Inst.  §  1489^.  And  in  the  pre- 
ceding section  this  same  author  says:  *'The  contract  between  the  payor 
and  the  holder  is  contained  in  the  bond,  but  the  coupons  are  furnished 
as  convenient  instruments  to  enable  the  holder  to  collect  interest  without 
presenting  the  bond  by  separating  and  presenting  the  proper  coupon." 
So  in  Everetsen  v.  Bank^  4  Hun,  692,  it  is  said:  "CJoupons  are  substan- 
tially a  minute  repetition  of  what  is  containe(^  in  some  concise  terms  in 
the  bond."  It  is  in  recognition  of  the  idea  that  coupons  are  the  inci- 
dent to  the  principal  debt,  and  still  adhere  to  it  as  interest,  that  the 
court  holds  the  same  statute  of  limitation  applies  to  the  coupon  as  to 
the  bond  itself.    In  Oity  v.  LamsoUy  9  Wall.  483,  Mr.  Justice  Nelson  said: 

"The  coupon  is  not  an  independent  instrument,  like  a  promissory  note  for 
a  sum  of  money,  but  is  given  for  interest  thereafter  to  become  due  upon  the 
bond,  which  interest  is  parcel  of  the  bond,  and  partakes  of  Its  nature;  and 
the  bond,  being  of  a  higher  security  than  a  simple  contract  debt,  is  not  barred 
by  lapse  ot  time  short  of  twenty  years;  and,  as  we  have  seen,  this  contempo- 
raneous coupon  does  not  operate  as  an  extinguishment  of  the  interest,  unless 
there  has  been  an  express  agreement  to  that  effect.  Tliese  coupons  are  sub- 
stantially but  copies  from  the  body  of  the  bond,  in  respect  to  the  interest,  and, 
as  is  well  known,  are  given  to  the  holder  of  the  bond  for  the  purpose — FirsU 
of  enabling  him  to  collect  the  interest  at  the  time  and  place  mentioned  without 
the  trouble  of  presenting  the  bond  every  time  it  becomes  due;  and,  second, 
to  enable  the  holder  to  realize  the  interest  due,  or  to  become  due,  by  negotiat- 
ing the  coupons  to  the  bearer  in  business  transactions,  on  whom  the  duty  of 
collecting  them  devolves.  ♦  •  ♦  There  was  but  one  contract,  and  that 
evidenced  by  the  bond,  which  covenanted  to  pay  the  bearer  five  hundred  dol- 
lars in  twenty  years,  with  semi-annual  interest  at  the  rate  of  ten  percent, 
per  annum.  The  bearer  has  the  same  security  for  the  interest  that  he  has 
for  the  principal.  The  coupon  is  simply  a  mode  agreed  on  between  the  par- 
ties for  the  convenience  of  the  holder  in  collecting  the  interest  as  it  becomes 
due." 

While,  therefore,  to  meet  the  constantly  widening  demands  of  com- 
merce and  municipal  development,  such  coupons  perform  new  and  im- 
portant functions  in  commercial  transactions,  they  are  in  their  legal  es- 
sence no  less  interest,  the  product  of  the  use  for  money  borrowed,  than 
if  incorporated  alone  in  the  body  of  the  bond  itself. 

So  far  from  discovering  anything  connected  with  the  history  of  the 
act  of  March  3,  1887,  indicating  that  congress  did  not  employ  the  word 
"interest"  as  a  generic  term  in  its  most  comprehensive  sense,  the  design 
of  the  judiciary  act  in  question,  in  contradistinction  of  its  predecessors, 
is  to  restrict  the  jurisdiction  of  the  federal  courts.  In  Dillon^s  Removal 
of  Causes,  (6th  Ed.)  §  94,  p.  104,  he  says: 

'* Under  tlie  act  of  1875  it  was  held  that  it  was  sufficient  if  the  amount  in 
dispute  exceeded  five  hundred  dollars  at  the  time  when  the  right  of  removal 
accrued  and  was  applied  for,  and  that  interest — when  the  right  thereto  ex- 
isted and  was  claimed — might  be  regarded  in  determining  the  amount  or  value 
in  controversy.  To  remedy  this  the  act  of  1887  specifically  provides  that  the 
amount  in  dispute  must  exceed  two  thousand  dollars  'exclusive  of  interest 
and  costs.'  So  that  Interest  can  no  longer  be  computed  in  making  up  the 
necessary  amount." 
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It  is  the  duty  of  courts,  in  applying  such  a  statute,  even  where  the 
language  is  inexplicit,  to  give  it  such  construction  as  will  effectuate  the 
legislative  will. 

The  fact  that  the  coupon  after  maturity  may  or  may  not  bear  inter- 
est, or  the  further  fact  that  the  coupon  may  be  cut  from  the  bond,  and, 
after  maturity,  be  sued  upon  separately  as  a  negotiable  instrument,  can- 
not affect  its  character  as  interest  when  sued  upon  in  connection  with 
the  bond  to  which  it  is  attached.  In  the  instance  of  a  simple  promis- 
sory note  providing  for  annual  payments  of  interest  an  action  will 
lie  for  the  recovery  of  each  annual  accrued  interest,  independent  of  the 
right  to  sue  for  the  principal  debt.  Stoner  v.  EvanSj  38  Mo.  461.  But 
if  the  holder  of  such  a  note  should  not  sue  thereon  until  the  maturity  of 
the  principal  debt,  there  could  be  heard  no  debate  on  the  proposition 
that  under  the  federal  statute  in  question  the  jurisdiction  of  the  court 
should  not  be  determined  by  the  amount  of  the  principal  debt.  It  is  a 
non  BeqaUwTy  as  contended  by  the  learned  counsel  for  plaintiff,  that  if 
this  demurrer  be  sustained  it  results  "that  no  decision  on  the  validity  of 
municipal  bonds  could  ever  be  had  in  a  federal  court  until  the  bonds 
themselves  had  matured;  and  in  many  cases  a  large  part  of  the  coupons 
would  in  the  mean  time  be  barred  by  limitation."  The  position  main- 
tained upon  the  opinion  in  (My  v.  Lam»any  mpra^  that  the  coupons  "are 
substantially  but  copies  from  the  body  of  the  bond  in  respect  to  the  in- 
terest,"— that  there  is  "but  one  contract  *  *  *  evidenced  by  the 
bond," — necessarily  contains  the  further. proposition  that,  in  an  action 
concerning  the  validity  of  the  coupon,  the  validity  of  the  bond  itself  is 
involved.  And,  of  consequence,  an  adjudication  on  the  coupon  would 
conclude  any  controversy  as  to  the  validity  or  invalidity  of  the  bond,  in 
an  action  between  the  same  parties  on  the  same  issues  of  fact.  CromxoeO 
V.  County  of  SaCj  94  U.  S.  859.  Nothing  said  or  decided  here  has  any 
reference  to  the  right  to  supplement  the  principal  amount  of  the  bond 
with  coupons  owned  by  the  suitor  representing  interest  on  some  other 
bond  in  order  to  give  .jurisdiction  to  the  federal  courts.  It  follows  that 
the  demurrer  is  sustained. 


Standard  Sugar  Refinery  v.  Castano  et  ol. 
{CH/rouil  Courtt  D.  MaaaachvsetU.    August  26, 1S90.) 

Sale— CoNSTBUCTiON  of  Contract. 

A  contract  for  the  sale  of  a  cargo  of  from  700  to  800  tons  of  sngar,  to  be  shipped 
from  a  certain  port,  is  fulfilled  by  the  delivery  of  only  700  tons,  though  shipped 
from  said  port  as  part  of  a  cargo  of  841  tons. 

At  Law. 

From  the  agreed  statement  of  facts,  it  appears  that  the  plaintiff  is  a 
corporation  engaged  in  the  business  of  refining  sugar  at  Boston,  and  that 
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the  defendants  are  merchants  carrying  on  business  at  Cienfuegos,  in  the 
island  of  Cuba,  under  the  name  of  Castano  &  Intriago.  On  March  28, 
1889,  a  contract  was  made  at  Boston,  on  behalf  of  the  defendants,  by 
their  agent,  duly  authorized,  for  the  sale  to  the  plaintiff  of  a  cargo  of 
sugar,  a  copy  of  which  contract  here  follows: 

"Boston,  March  28.  1889. 
"Sold  for  account  of  Messrs.  Castano  &  Intriago,  to  Standard  Sugar  Refin- 
ery, cargo  700-800  tons  of  Centrifugal  sugar,  April  clearance  by  sail  from 
Cienfuegos  for  Boston,  at  4}  cts.  per  lb.,  cost  and  freight  basis,  96  test,  add- 
ing 1-82  ct.  per  lb.  per  degree  for  each  degree  above,  or  deducting  1-20  ct. 
per  lb.  per  degree  for  each  degree  below  96  test,  fractions  in  proportion.  In- 
voice weight,  marine  insurance,  to  be  provided  by  purchasers.  Payment  by 
three-days  sight  drafts  against  documents,  to  be  sampled  on  landing,  as 
usual,  by  buyer's  and  seller's  samples,  and  *  the  average  of  two  Boston  chem- 
ists '  tests,  these  samples  to  be  the  basis  of  settlement.  Shipment  by  first- 
class  vessel. 

"James  H.  Shapleigh  &  Co.,  Brokers,  82  Central  Street," 

The  defendants,  upon  being  advised  at  Cienfuegos  of  the  making  of 
this  contract,  proceeded  to  make  inquiry  for  a  vessel  suitable  for  the 
shipment  of  the  sugars  sold.  There  was  at  the  time  no  disengaged  ves- 
sel in  port,  and  he  was  informed  that  vessels  were  very  diflScult  to  ob- 
tain at  the  Windward  islands,  and,  not  finding  upon  this  inquiry  a  suit- 
able vessel  of  a  capacity  of  between  700  and  800  tons  of  sugar,  he,  on 
April  2,  1889,  rechartered  from  one  Fred  de  Mazarudo,  of  Cienfuegos, 
the  brigantine  Motley,  which  .was  of  a  capacity  greater  than  800  tons. 
Soon  after  the  making  of  the  contract,  the  price  of  sugar  began  to  rise. 
The  defendant  put  on  board  of  the  Motley  5,979  bags  of  sugar,  weigh- 
ing 1,884,121  pounds  net,  or  over  841  tons  of  2,240  pounds,  the  gross 
weight  of  which  exceeded  849  tons  of  2,240  pounds;  and  on  the  26th 
day  of  April,  188&,  took  from  the  master  a  bill  of  lading,  in  which 
Messrs.  Perkins  &  Welsh,  a  firm  of  commission  merchants  doing  busi- 
ness in  New  York,  his  agents  in  the  United  States,  were  named  as  con- 
signees, at  Boston,  of  said  sugar.  In  the  letter  of  May  7,  1889,  from 
Perkins  &  Welsh  to  the  plaintiff,  they  say  that,  owing  to  the  scarcity  of 
tonnage,  it  was  found  impossible  to  secure  a  vessel  conveying  between 
700  and  800  tons,  and  they  tender  700  tons  at  the  contract  price  in  ful- 
fillment of  the  contract.  This  offer  was  declined  by  the  plaintiff,  and 
considerable  correspondence  passed  between  the  parties.  Subsequently 
Mr.  Perkins  came  to  Boston,  and  there  received  the  cargo  of  the  Motley. 
Interviews  took  place  between  him  and  the  representatives  of  the  plain- 
tiff, but  no  settlement  of  the  matter  was  reached  between  them;  Mr. 
Perkins,  in  accordance  with  the  defendants'  instructions,  insisting  upon 
his  tender  of  700  tons  of  the  sugar  at  the  contract  price,  in  full  settle- 
ment of  the  defendants'  liability  under  the  contract  of  March  28th,  and 
the  plaintiff*  declining  so  to  receive  it.  It  was  finally  arranged  between 
them  that  the  plaintiff  should  accept  the  700  tons  offered,  without  prej- 
udice to  its  right,  if  an}',  to  demand  the  delivery  of  the  remainder  of 
the  cargo,  or  any  part  of  it,  at  the  price  named  in  said  contract,  and 
said  700  tons  were  so  received  and  paid  for  by  the  plaintiff*;  and  there* 
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upon  the  plaintifif  brought  this  action.  The  remainder  of  the  cargo, 
amounting  to  816,122  pounds,  was  sold  by  Perkins  &  Welsh,  acting  for 
the  defendants,  to  a  third  party,  at  5  cents  per  pound,  which  was  the 
market  price  of  the  sugar  in  Boston  at  the  time  the  plaintiff  claims  it 
was  entitled  to  receive  the  same. 

Benjamin  Wadleigh,  for  plaintiff. 

MelvWe  M.  Weston^  for  defendants. 

Colt,  J.,  (after  stating  the  facta  as  above.)  The  only  question  in  this 
case  is  whether  the  plaintiff  is  entitied  to  recover  any  damages  for  breach 
of  the  contract  which  was  made.  The  contract  called  for  a  cargo  of 
from  700  to  800  tons  of  sugar.  It  appears  that  700  tons  of  sugar  were 
delivered  to  the  plaintiff  at  the  contract  price.  If  the  defendants  had 
chartered  a  smaller  vessel,  and  delivered  a  cargo  of  700  tons  to  the  plain- 
tiff, there  can  be  no  doubt  but  that  they  had  fulfilled  their  contract. 
Are  the  defendants  obliged,  under  the  circumstances,  to  do  more  than 
this?  If  the  price  of  sugar  had  fallen  instead  of  advanced,  the  plaintiff 
might  have  declined  to  receive  any  part  of  the  cargo,  on  the  principle 
that  a  cargo  means  the  entire  load  of  the  ship  which  carries  it,  and  that 
a  contract  for  a  cargo  of  from  700  to  800  tons  is  not  performed  if  more 
or  less  than  that  quantity  is  delivered.  But,  the  price  of  sugar  having 
advanced,  does  this  circumstance  permit  the  plaintiff  to  call  upon  the 
defendants  for  800  tons  of  sugar  at  the  contract  price?  I  am  of  opinion, 
as  the  defendants  might  have  performed  their  contract  by  shipping  a 
cargo  of  700  tons,  that  in  assessing  damages  for  a  breach  of  the  contract 
they  may  select  that  alternative  which  is  the  least  burdensome  to  them- 
selves.    Let  judgment  be  entered  for  the  defendants. 


Stuabt  v.  Barnes. 
(Circuit  C(mf%  B,  D,  Pennsylvania,    April  4, 1890.) 

ISTESSAL  Rbvenux— Distilled  Spirits— Bxobssivb  Tax— Bbooybbt. 

Spirits  were  manufactured  and  placed  in  bond  prior  to  July  SO,  1868.  Upon  with- 
drawal, on  July  36,  1869,  plaintiff  was  required  to  pay  taxes  on  IS^Sd  gallons  more 
than  the  number  of  proof  gallons,  through  the  reckoning  by  thei  collector  of  each 
fraction  of  a  gallon  left  over  in  each  package,  after  the  number  of  whole  gallons 
therein  had  been  counted,  as  a  whole  gallon.  Held,  in  view  of  Act  July  20, 1868,  (15 
8t.  125,)  plaintiff  could  not  recover  the  amount  of  the  taxes  collected  on  these  extra 
gallons.  ■ 

SaHB— ALLOWAITCE  BT  AOT  of  C0270RB8S— Intebbst. 

An  amount  awarded  by  act  of  congress  to  reimburse  a  claimant  for  excess  of 
taxes  paid  does  not,  unless  especially  so  stated,  give  claimant  a  right  to  recover  in- 
terest from  the  time  of  the  Illegal  exaction. 

BaMB— LlMFTATIONS. 

A  suit  was  brought  more  than  18  years  afterwards  to  recover  excess  of  tax  paid 
through  the  collector's  rating  certain  fractional  parts  of  gallons  of  spirits  as  whole 
gallons.  Prior  to  suit  brought,  plaintiff  had  made  a  claim  for  tax  charged  on  spir- 
its lost  by  evaporation  while  in  the  warehouse,  but  not  for  this  alleged  excess. 
Heldj  plaintiff  had  not  complied  with  provisions  of  Rev.  St.  §§  3226-8228,  aud  his 
claim  was  barred. 
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i.  Same— Eppbot  of  Payment  under  Act  of  Conorrss. 

AmouDtB  paid  through  Act  Con^.  July  26, 1886, were  not  paymeiitB  on  aooonnt, 
but  were  in  Batisfaction  of  the  claims  presented. 

At  Law. 

This  was  a  suit  brought  for. the  recovery  of  $250.40,  with  interest 
from  June  26,  1869,  alleged  to  have  been  illegally  collected  by  the  de- 
fendant's testator,  who  had  been  during  his  life-time  a  collector  of  in- 
ternal revenue  for  the  eastern  district  of  Pennsylvania.  It  appeared 
upon  the  trial  that  the  plaintiflf  was  a  dealer  in  distilled  spirits,  some  of 
which,  in  the  United  States  bonded  warehouse,  were  owned  by  him  prior 
to  April  14,  1869,  and  were  withdrawn  for  sale  and  consumption  by 
him  on  June  26,  1869.  They  had  been  manufactured  and  placed  in 
bond  prior  to  July  20,  1868,  and  upon  withdrawal  the  plaintiff  was  re- 
quired to  pay  a  tax  upon  an  amount  of  spirits  in  excess  of  the  amount 
withdrawn  as  shown  by  actual  gauge  at  the  time  of  the  withdrawal. 
The  number  of  packages  withdrawn  was  460,  as  it  was  proved  upon  the 
trial,  and  the  whole  quantity  of  spirits  withdrawn  was  1,819.14  proof 
gallons,  or  1,833  package  or  taxable  gallons.  The  sum  of  62  7-30  cents 
per  gallon,  reckoning  each  fraction  of  a  gallon  in  each  package  as  a  whole 
gallon,  was  levied;  and  the  total  amo\int  of  tax  exacted  and  collected 
was  $1,382.51,  which  amount  was  made  up  of  the  following  items: 

Of  actual  spirits  withdrawn,  1,819.14  gallons,  at  62  7-30  cents,    $1,132  11 

On  increased  fractious  computed  as  wholes,  13.86  gallons,  at 
62  7-30  cents,    -  -  -  -  -  -  -  8  62 

On  spirits  alleged  to  have  been  lost  in  United  States  ware- 
house. 888.54  gallons,  at  62  7-30  cents,         -  -  -        241  78 

Total,  -  -         •-  -  -  .    $1,882  61 

It  appeared  in  evidence  that  the  original  claim  for  the  alleged  illegal 
collection  was  made  August  3,  1871,  for  $241.78;  and  upon  October  3, 
1871,  it  was  returned  to  the  collector  of  internal  revenue  for  this  district 
at  the  request  of  the  plaintiff,  and  an  amended  claim  for  $241.78  was 
thereupon  filed  upon  March  20,  1878,  which  upon  February  24,  1883, 
was  rejected,  and  the  collector  notified.  Subsequently,  upon  April  30, 
1883,  at  the  request  of  the  plaintiff's  attorney,  the  claim  was  reopened, 
and  upon  December,  1884,  again  rejected.  Upon  March  18, 1885,  how- 
ever, it  was  again  reopened,  and  upon  April  28,  1886,  again  rejected. 
Upon  the  trial,  also,  the  act  of  congress  dated  July  26,  1886,  (24  St.  at 
Large,  c.  783,)  was  put  in  evidence,  showing  that  the  plaintiff 's  claim  for 
$241.78  was  favorably  considered,  and  a  receipt  by  his  attorney  for  that 
amount  was  also  proved,  dated  August  17,  1886,  and  that  thisf  uit  was 
brought.  April  25,  1887.  It  appeared,  also,  that  the  claim  file  I  March 
.20,  1878,  for  $241.78,  was  upon  form  known  as  "Series  6,  No.  14,"  for 
taxes  improperly  paid,  and  set  out  the  facts  hereinbefore  ii  dicated, 
and  claimed  that  the  tax  was  illegal  to  the  amount  stated  bee  luse  tho 
plaintiff  had  been  taxed  for  a  quantity  which  was  not  actua  ly  with- 
drawn, but  which  was  lost  by  evaporation  or  leakage  while  in  1  le  ware- 
house.    It  was  shown,  also,  that  this  was  the  only  claim  pres  nted  by 
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the  plaintiflf  to  the  internal  revenue  department  in  pursuance  of  the  pro- 
visiona  of  Rev.  Bt.  §§  3226-3228;  and  upon  the  trial  a  special  plea  was 
filed  on  behalf  of  the  defendant,  that,  to  entitle  the  above  plaintiff  to 
maintain  the  above  suit,  appeal  was  not  duly  made  to  the  commissioner 
of  internal  revenue  according  to  law,  and  that  it  was  not  duly  brought 
within  the  period  of  time  allowed  thereby. 

On  behalf  of  the  plaintiff  the  following  points  were  submitted: 

"(1)  That  the  spirits  withdrawn  by  the  plaintiff  June  26, 1868.  were  man- 
ufactured and  placed  in  the  United  States  bonded  warehouse  prior  to  July  20, 
1868,  and  plaintiff  was  only  liable  to  pay  a  tax  on  the  number  of  gallons  of 
spirits  then  actually  withdrawn  by  him  from  bonded  warehouse,  to- wit, 
1,819.14  proof  gallons,  on  which  the  tax  was  Sl»dl2.11,  and  that  defendant's 
testator  unlawfully  exacted  in  excess  thereof  the  sum  of  $250.40  as  a  tax  on 
spirits  which  bad  originally  been  bonded,  but  which  had  disappeared  by  leak- 
age, evaporation,  or  otherwise."     Affirmed. 

'^(2)  That  at  common  law  the  plaintiff  became  forthwith  entitled  to  bring 
an  action  against  the  defendant's  testator  in  his  individual  capacity,  and  not  as 
a  United  States  collector  of  internal  revenue,  which  right  was  suspended  by 
the  act  of  congress  until  plaintiff  had  appealed  from  the  illegal  tax  to  the  com- 
missioner of  internal  revenue,  and  his  appeal  was  tinally  rejected  by  the  com- 
niissloner  of  internal  revenue  April  28,  1886."     Refused. 

"(3)  That,  upon  the  Anal  rejection  of  the  plaintiff's  claim  by  the  commis- 
sioner of  internal  revenue,  the  plaintiff's  right  of  action  against  the  d^Rnd- 
ant's  testator  in  his  individual  capacity  revived,  and  his  action  must  be  com- 
menced within  one  year  thereafter,  and  this  action  was  brought  within  the 
statutory  time."     Refused. 

"(4)  That  the  measure  of  the  liability  of  the  defendant's  testator  is  eth 
amount  of  the  tax  illegally  exacted  by  him  from  the  plaintiff,  to- wit,  8240.50, 
with  interest  at  six  per  centum  from  June  26, 1869,  to  the  date  of  the  verdict, 
subject  to  a  credit  of  $241.78. "     Refused. 

"(5)  That  the  sum  of  8241.78  paid  p>laintiff  on  the  17th  day  of  August,  A. 
D.  1886,  was  not  a  payment  of  his  claim  made  by  the  appeal  to  the  commis- 
sioner of  internal  revenue  under  the  acts  aforesaid,  and  that  the  said  claim 
had  previously  been  rejected;  and  was  not  pending  in  the  treasury  department 
at  that  lime.  The  same  was  a  voluntary  payment  by  the  United  States, 
without  any  conditions,  of  a  part  of  a  sum  of  money  then  due  to  the  plaintiff, 
not  from  the  United  States,  or  in  recognition  of  the  plaintiff's  rejected  claim, 
but  from  the  defijndant's  testator  in  his  individual  capacity.  This  sum  was 
paid  and  received  expressly  on  account."     Refused. 

"(6)  The  plaintiff  may  and  has  elected  to  apply  this  sum  as  a  payment  on 
account  of  the  sum  of  $507.83.  to-wit,  $250.40,  the  excess  of  tax,  and  $257.48, 
interest  thereon  from  June  26,  1869,  to  August  17,  1886,  which  was  upon 
that  day  due  to  plaintiff  by  defendant's  testator,  and  the  plaintiff  is  entitled 
to  a  verdict  for  the  balance  then  due,  to-wlt,  $266.05,  with  interest  there- 
on to  date. "     Refused, 

"(7)  The  present  action  is  not  against  the  United  States,  nor  is  it  an  action 
against  the  defendant's  testator  in  his  capacity  of  a  United  States  collector 
of  internal  revenue;  but  the  same  is  an  action  against  him  in  his  individual 
capacity,  and  is  to  be  governed  by  the  same  rules  as  other  actions  between 
private  citizens."     Refused. 

"(8)  That  the  plaintiff's  claim  against  the  United  States  was  not  reopened 
and  allowed  after  April  28,  1886."     Affirmed. 

**(9)  That  the  commissioner  of  internal  revenue  had  no  judicial  functions 
to  perform  under  the  private  act  of  July  26,  1886,  and  his  duty  thereunder 
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was  purely  miniBterial,  and  was  limited  to  ascertaining  what  excessive  tax  bad 
been  exacted  from  the  plaintiff ;  and  this  inquiry,  and  the  payment  of  ^1241.78 
to  the  plaintiff,  were  solely  by  virtue  of  the  provisions  of  this  said  private  act 
of  congress."     Affirmed. 

Od  behalf  of  the  defendant  the  following  points  were  submitted: 

"(1)  From  the  p]aintiff*s  claim,  as  set  out  in  the  bill  of  particulars,  of 
6250.40,  you  must  deduct  the  amount  of  $241.78  paid  him  upon  August  17, 
1886,  under  the  act  of  July  26, 1886,  (24  St.  c.  783;)  and  in  this  suit  he  cannot 
recover  any  interest  whatever  upon  the  said  amount  of  8241.78. 

"(2)  The  act  of  July  26, 1886.  under  which  the  payment  of  •241.78  was 

made  to  the  plaintiff,  states  that  it  was  a  refund  of  taxes  exacted  and  paid  on 

'  distilled  spirits  in  excess  of  the  quantity  withdrawn  from  the  warehouse,  and 

the  act  dkl  not  provide  for  the  payment  of  interest;  and  your  verdict  in  this 

case  should  be  for  the  defendant. 

"(8)  The  plaintiff  cannot  recover  an  amount  of  taxes  alleged  by  him  to 
have  been  illegally  assessed  by  counting  fractions  of  gallons  as  whole  gallons. 
The  act  of  congress  of  July  20, 1868,  (15  St.  125,)  provides  that  a  fractional 
part  of  a  gallon  in  excess  of  the  number  of  gallons  in  a  cask  or  package  should 
be  taxed  as  a  gallon;  and  3'our  verdict  upon  that  part  of  the  plaintiff's  claim 
in  this  suit  should  be  for  the  defendant. 

"(4)  The  plaintiff  failed  to  present  his  claim  to  the  commissioner  of  inter* 
nal  revenue  for  refunding  the  alleged  excess  of  taxes  upon  fractions  of  gal- 
lons Jn  the  manner,  and  within  the  period  of  time,  required  by  law,  and  there- 
fore^e  cannot  recover  in  this  suit. 

"(5)  The  claim  presented  by  the  plaintiff  in  this  suit  was  included  in  the 
payment  made  to  him  under  the  provisions  of  the  act  of  July  26,  1886,  (24 
St.  c.  783.)  and  therefore  he  cannot  recover;  and  your  verdict  should  be  for  the 
defendant. 

"(6)  Your  verdict  should  be  for  the  defendant.*' 

J.  W.  M.  NeioHuj  for  plaintiflF. 

William  WUkins  Oarr^  Asst.  U.  S.  Atty.,  and  John  R.  Read^  U.  S. 
Atty.,  for  defendant. 

McKennan,  J. ,  (charging  jury,)  Although  I  do  not  give  you  any  bind- 
ing instructions  to  that  effect,  yet,  in  the  judgment  of  the  court,  under 
all  the  evidence  in  the  case,  the  defendant  here  is  entitled  to  a  verdict. 
As  the  case  is  presented  to  you,  in  the  judgment  of  the  court,  yon  could 
only  find  a  verdict  properly  in  favor  of  the  defendant. 

The  jury  thereupon  rendered  a  verdict  for  the  defendant. 
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D'EsTRiNoz  V.  Gerker,  Collector. 
{CiTCuU  Couf%  E.  D.  Pennsylvania.    April  8, 18M.) 

CUBTOMS  DUTXSS— CULSSIFIOATION— MAirUTAOTURBD  TOBACOO. 

A  cigar-ahaped  bundle  of  tobaoco  of  an  eztremelj  large  alze  was  dassifled  aa 
manufactured  tobaooo.  It  was  in  evidence  that  it  was  used  as  an  ornament  in 
cigar  dealers'  windowa,  but  that  it  could  be  smoked  as  a  cigar.  .  Held^  that  the  fact 
of  Its  capability  of  being  smoked  does  not  altogether  determine  its  character,  and, 
if  the  principal  utility  of  the  article  Is  for  some  other  purpose,  the  article  is  to  be 
classed  as  m'anufactured  tobacco,  if  for  the  ordinary  purposes  of  a  dgar,  as  such. 

At  Law. 

This  is  a  suit  brought  by  Francisco  R.  D'Estrinoz  to  recover  the  sum 
of  $525.35,  alleged  to  have  been  illegally  exacted  by  the  defendant  as  a 
tax  upon  6,565i  pounds  of  tobacco,  at  eight  cents  a  pound,  durinjj  the 
year  1886.  It  was  sliown  that  the  plaintiff  was  not  a  manufacturer  of 
tobacco,  and  did  not  have  a  license  therefor,  but  was  a  manufacturer  of 
cigai-s.  The  tax  was  levied  at  the  rate  of  eight  cents  a  pound  as  upon 
manufactured  tobacco,  under  the  provisions  of  sections  8362  and  3371, 
Rev.  St.,  as  amended.  It  was  also  shown  on  behalf  of  the  plaintiff 
that  the  article  was  known  as  a  "  Jumbo  "cigar,  and  bought,  sold,  and 
used  in  trade  under  that  name.  It  appeared  that  it  could  be  smoked 
as  other  cigars  of  smaller  size,  as  the  tobacco  was  laid  without  twist; 
that  the  grade  was  inferior  to  that  known  as  manufactured  tobacco;  and 
that  they  were  not  sold  as  such,  but  generally  for  the  purpose  of  orna- 
ment or  as  a  novelty.  Testimony  was  produced  on  the  part  of  the  de- 
fendant that  the  highest  quantity  of  tobacco  used  in  the  manufacture  of 
the  ordinary  cigar,  as  shown  from  the  reports  of  the  internal  revenue 
department,  is  less  than  twenty-five  pounds  of  tobacco  to  the  thousand, 
and  that  the  highest  quantity  of  tobacco  used  was  from  35  to  55  pounds 
per  thousand,  and  that  the  quantity  of  tobacco  used  in  the  article  in 
question  was  much  higher. 

John  A.  Ward^  for  plaintiff. 

Wm.  WHkina  Carr^  Asst.  U.  S.  Atty.,  and  John  R.  Ready  U.  S.  Atty., 
for  defendant. 

McKennan,  J.,  (charging  jwry.)  There  is  but  a  single  question  in 
this  case,  and  it  is  not  a  very  broad  one,  and,  as  yon  will  determine  the 
one  question  of  fact  involved  in  the  case,  the  result  of  the  cause  will  be 
determined  by  you.  The  plaintiff  here  is  a  manufacturer  of  cigars, 
and  obtained  a  license  from  the  government  to  deal  in  cigars.  He  was 
charged  by  the  collector  of  the  district  a  certain  sum  of  money  on 
cigars  manufactured  by  him,  at  the  rate  of  eight  cents  per  pound  upon 
the  certain  number  of  pounds  contained  in  an  article  which  the  col- 
lector classifies  as  manufactured  tobacco,  and  which  were  claimed  by 
the  plaintiff  to  be  cigars,  within  the  meaning  of  that  term.  The  ques- 
tion is,  were  they  cigars,  as  claimed  by  the  plaintiff?  If  they  were, 
then  the  tax  was  erroneously  assessed,  and  the  plaintiff  is  entitled  to  re- 
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cover  the  amopnt  of  his  claim.  By  the  act  of  congress,  a  tax  on  all 
cigars  made  of  tobacco,  or  any  substitute  therefor,  of  three  dollars  per 
thousand,  is  charged.  You  are  to  determine  whether  the  articles  upon 
which  this  tax  was  charged  were  "cigars,"  within  the  meaning  of  the 
term  employed  in  the  act  of  congress.  That  is  the  only  question  for 
you. 

You  have  seen  the  article  before  you;  you  have  beard  the  evidence 
of  a  number  of  witnesses  as  to  what  that  article  is.  Is  it  a  "cigar," 
within  the  meaning  of  the  act  of  congress,  or  is  it  tobacco  in  «ome  other 
form?  That  it  is  manufactured  and  subjected  to  a  process  of  manufact- 
ure is  evident.  It  is  tobacco  used  for  the  purpose  of  putting  the  article 
in  the  form  in  which  it  is  presented  before  you.  Is  it  a  "cigar,"  within 
the  meaning  of  the  act  of  congress?  because,  if  it  is,  then  the  collector 
was  in  error  in  classifying  it  as  something  else.  The  ordinary  rule  ia 
that  words  employed  in  the  act  of  congress  are  employed  accordnig  to 
their  usual  and  accepted  meaning,  unless  they  have  some  special  trade 
designation, — some  special  definition  by  the  trade  in  which  they  are 
used.  That  is  hardly  the  case  here,  because  it  appears  that  in  the  trade 
the  word  is  used  in  the.  sense  in  which  it  must  have  been  used  all  over. 
We  all  know  what  cigars  are,  and  it  does  not  require  any  great  astute- 
ness or  any  great  knowledge  to  enable  one  to  determine  what  a  cigar  is 
when  he  sees  it.  It  is  a  bunch  of  tobacco  rolled  together  and  put  into 
shape  for  smoking,  and  intended  for  that  use.  We  all  know.  It  is 
hardly  necessary  to  produce  witnesses  to  give  any  definition  of  what  a 
"cigar"  is,  because  it  is  a  matter  of  common  and  universal  knowledge, 
for  the  reason  that  the  article  is  in  common  and  universal  use.  You 
have  the  testimony  of  a  number  of  witnesses  on  the  part  of  the  plain- 
tiff, all  of  which  I  believe  are  engaged  in  the  manufacture  and  sale  of 
tobacco  in  some  form  or  another,  and  they  all  say  that  this  article  is 
called  a  "cigar"  in  the  trade.  Whether  it  has  any  peculiar  or  excep- 
tional meaning  does  not  appear  in  the  evidence.  It  seems  to  have  been 
spoken  of  in  the  trade,  as  spoken  of  by  everybody  else-,  as  a  bunch  of 
tobacco  rolled  up,  and  adapted  for  use  and  used  for  the  purpose  of 
smoking.  That  it  may  be  smoked  does  not  altogether  determine  its 
character.  It  may  have  some  adaptibility  for  such  use,  but  it  may  or 
may  not  be  principally  used  for  that  purpose.  If  that  is  not  the  prin- 
cipal use  of  it,  but  if  it  is  used  for  some  other  purpose,  it  is  not  to  be 
taken  as  a  cigar  meant  by  the  act  of  congress,  and  you  will  be  guided 
somewhat  by  your  own  judgment  as  to  the  category  in  which  this  arti- 
cle is  to  be  placed  by  your  examination  of  it. 

It  appears  in  evidence  here  that  this  article  was  not  made  at  all  until 


some  time  after  the  passage  of  the  act.     Presumably,  therefore, 
was  used  in  the  sense  in  which  it  was  understood  at  the  time  of 


sage  of  the  act  of  congress.     It  applied  only  to  such  articles  as  v  ere  com- 


monly known  as  "cigars."     Besides  that,  it  appears  from  the 


evidence 


of  the  revenue  officer,  Mr.  Truell,  that,  taking  all  the  cigars  mam  factured 
in  the  United  States  to  which  the  term  was  used,  which  the  de  >artment 
was  to  consider,  not  exceeding  about  30  pounds  of  tobacco  Ivas  em- 
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ployed  in  the  radnufacture  of  the  articles  which  were  known  and  called  as 
cigars.  Cigars  in  which  three  pounds  of  tobacco  made  a  thousand,  were 
known  and  considered  throughout  the  whole  trade  in  the  United  States 
as  cigars,  and  presumably,  therefore,  as  cigars  referred  to  in  the  act  of 
congress,  and  so  designated.  It  appears,  further,  that  this  article  is  not 
in  common  used  for  the  purpose  of  smoking;  its  use  may  be  regarded  as 
an  exceptional  use. 

Taking  this  evidence,  and  all  the  other  evidence  in  the  case,  the  wit- 
nesses on  both  sides,  and  guided  to  some  extent  by  your  own  judgment 
and  by  your  knowledge  of  what  a  cigar  is,  it  is  for  you  to  determine 
whether  this  is  a  cigar  which  congress  intended  to  classify  as  such,  and 
imposed  a  duty  of  three  dollars  a  thousand  upon.  That  is  the  simple 
narrow  question.  If  you  find,  under  all  the  evidence,  that  this  is  a  cigar, 
then  the  plaintiff  is  entitled  to  recover  the  amount  which  he  claims,  four 
hundred  and  sixty  odd  dollars.  If  you  find  it  is  not,  then  your  verdict 
must  be  for  the  defendant.  It  is  apparently  a  very  small  question, — 
certainly  a  very  narrow  one, — and,  as  you  will  determine  the  classifica- 
tion in  this  way,  you  will  decide  this  case.  If  it  is  not  a  cigar,  then  it 
seems  to  me  that  it  must  be  classed  as  manufactured  tobacco  in  some 
form,  and  within  the  meaning  of  another  clause. 

The  plaintiff  presents  the  following  points: 

"(1)  If  the  jury  find  that  the  'Jumbo  Cigars'  were  really  cigars  manu- 
factured, sold,  and  consumed  as  such,  then  your  verdict  must  be  for  the  plain- 
tiff." 

I  affirm  that  point. 

"(2)  If  the  jury  find  that  the  ordinary  and  common  use  of  the»Jurabo 
Cigars,'  as  tobacco,  was  as  a  cigar,  to  be  smoked  from  the  mouth,  your  ver* 
diet  must  be  for  the  plaintiff." 

I  affirm  that  point. 

"(3)  If  the  jury  find  that  the  plaintiff  committed  no  fraud  upon  the  gov- 
ernment of  the  United  States  in  the  manufacture  and  sale  of  the  'Jumbo 
Cigars,'  your  verdict  must  be  for  the  plainiiff." 

There  is  no  such  point  involved  in  this  case,  and  I  therefore  disaffirm 
it.  There  is  no  reason  to  believe  that  the  plaintiff  did  not  think,  as  he 
defines  it,  this  article  was  a  cigar,  and  therefore  it  was  taxable  only  under 
the  clause  which  applies  to  cigars;  but  it  is  immaterial,  and  therefore 
I  refuse  the  point. 

"(4)  Your  verdict  must  be  for  the  plaintiff.** 
I  disaffirm  that  point. 

The  defendant  presents  the  following  points: 

'*(!)  If  you  believe  that  tlie  rolls  of  tobacco  commonly  called  <  Jumbo 
Cigars '  are  not  bought,  sold,  and  used  for  the  purpose  of  smoking  the  tobacco, 
then  they  are  not  cigars,  within  the  meaning  of  the  internal  revenue  act  of 
March  8,  1883,  and  the  plaintiff  is  entitled  to  recover." 

In  addition  to  what  I  have  already  said,  I  may  say  that  they  may  be 
adapted  to  smoking;  they  may  be  put  in  such  form  that  a  person  may 
put  one  of  them  in  his  mouth  and  smoke  it;  but,  if  that  is  not  the  prin- 
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cipal  use  to  which  they  are  devoted,  that  would  not  change  any  under- 
standing and  designation  of  them;  they  would  still  be  something  else 
than  cigars,  and  subject  to  a  tax  under  another  clause  of  the  act. 

"(2)  If  you  believe  that  the  rolls  of  tobacco,  commonly  called  <  Jumbo 
Cigars,*  are  made  of  smoking  tobacco  of  any  description,  and  are  composed  of 
tobacco  reduced  into  a  condition  to  be  consumed,  then  they  are  manufactured 
tobacco,  within  the  meaning  of  section  4  of  the  act  of  March  8, 1883,  and  the 
tax  is  eight  cents  per  pound,  and  the  plaintiff  is  not  entitled  to  recover." 

I  am  inclined  to  think  that  that  is  the  proper  classification.  If  they 
are  not  cigars,  they  are  manufactured  tobacco,  according  to  the  act  of 
congress,  reduced  in  a  condition  to  be  consumed,  and  are  therefore  subject 
to  taxation  under  another  clause. 

"(3)  Your  verdict  in  this  case  should  be  for  the  defendant." 
I  disaffirm  that  point.  This  whole  question  is  the  single  and  simple 
question,  is  this  a  cigar,  within  the  meaning  of  the  act  of  congress  as  it 
was  used  by  congress  framing  this  law?  If  they  are,  the  plaintiff  is 
entitled  to  your  verdict  for  $.436.03;  if  they  are  not,  then  he  is  entitled 
to  recover  back  only  the  amount  which  was  paid  by  mistake  under  the 
assessment  of  the  tax,  $161.78.  Take  a  box  of  these  things  out  with 
you,  look  at  them,  and  exercise,  to  some  extent,  your  own  judgment 
as  to  what  they  are. 


Jessup  &  Moore  Paper  Co.  v.  Cadwalader,  Ck)Uector. 

{Circuit  CourU  E,  JD.  Pennsylvaniti.    AprU  2, 1890.) 

Customs  Duties— Classification— Old  Rubbbr  Shoes. 

If  tbo  commercial  value  of  old  rubber  shoes  is  due  solely  to  the  rubber  which  they 
contain,  and  not  to  the  preparation  or  manufacture  which  they  had  undergone,  they 
are  exempt  from  duty  as  crude  rubber. 

At  Law, 

This  was  a  suit  brought  by  the  Jessup  4  Moore  Paper  Company  to 
recover  certain  customs  duties  jiJleged  to  have  been  unlawfully  exacted 
in  an  importation  of  old  India-rubber  shoes,  entered  by  the  importers 
as  scrap  rubber.  A  duty  was  estimated  as  upon  manufactures  of  India 
rubber  at  25  per  cent,  ad  valorem,  and  protest  made  that  the  merchandise 
was  entitled  to  free  entry  under  Tariff  Index,  (New,)  par.  724,  and  sec- 
tion 2499,  Rev.  St.,  inasmuch  as  it  was  in  a  condition  suitable  only  to 
be  remanufactured,  and  therefore  similar  in  material,  quality,  and  text- 
ure and  use  to  crude  rubber,  and  unenumerated.  It  was  shown  on  be- 
half of  the  plaintiff  that  the  rubber,  which  was  one  of  the  constituent 
parts  of  the  article  in  question,  was  by  chemical  process  reclaimed,  and 
that  the  product  assimilated  in  material,  characteristics,  and  uses  to 
crude  rubber.  The  article  as  imported  was  first  ground  into  a  powder, 
and  then  put  into  a  vulcanizer  and  subjected  to  a  high  temperature  to 
drive  off  the  sulphur  used   in  the  original  vulcanization,   and   then 
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sheeted  out  and  manipulated  like  crude  rubber,  and  when  reclaimed  was 
worth  more  than  some  qualities  of  pure  rubber.  The  verdict  was  di- 
rected in  favor  of  the  plaintiff,  subject  to  a  point  reserved,  and  subse- 
quently the  defendant  moved  for  judgment  non  obstmtte  veredicto,  but  the 
motion  was  refused,  and  judgment  entered  in  favor  of  the  plaintiff. 

James  CMin8  Jones  and  Edward  L.  Perkins^  for  plaintiff. 

WHliam  WiUdns  Oarr,  Asst.  U.  S.  Atty.,  and  John  R.  Read,  U.  S.  Atty., 
for  defendant. 

McK^NNAN,  J.,  (charging  jury.)  The  plaintiffs  have  presented  the 
following  points:  (1)  "Articles  composed  of  India  rubber,  within  the 
meaning  of  the  existing  tariff  laws,  (section  2502,  Rev.  St.,  schedule  N,) 
are  articles  prepared  or  manufactured  from  India-rubber,  of  which  the 
preparation  or  manufacture  constitutes  some  portion  of  their  commercial 
value.  If,  therefore,  you  find  that  the  commercial  value  possessed  by 
the  old  rubber  shoes,  upon  which  the  plaintiffs  in  .this  case  allege  that 
the  duty  in  this  instance  was  improperly  imposed,  was  due  solely  to  the 
rubber  they  contained,  and  not  to  the  preparation  or  manufacture  which 
they  had  undergone,  they  were  not  *  articles  composed  of  rubber,'  within 
the  meaning  of  the  tariff  law,  as  at  present  in  force."  This  I  affirm. 
(2)  "If  you  find  that  the  *old  rubber  shoes'  in  question  in  this  suit  were 
not  composed  of  India-rubber,  within  the  meaning  of  the  tariff  law,  and 
if  you  find  that  said  *old  rubber  shoes'  were  similar  in  material,  qual- 
ity, texture,  and  the  use  to  which  they  can  be  applied,  to  crude  rubber, 
your  verdict  must  be  for  the  plaintiffs."  This  point  is  affirmed.  (3) 
"Under  all  the  evidence  your  verdict  must  be  for  the  plaintiffs."  This 
point  is  affirmed. 

The  defendant  haa  presented  the  following  points:  (1)  "If  you  be- 
lieve that  the  importation  in  suit  is  composed  of  India-rubber,  not  spe- 
cially enumerated  or  provided  for  in  the  act  of  March  3,  1883,  your  ver- 
dict should  be  for  the  defendant."  Refused,  (2)  "If  you  believe  that 
the  importation  in  suit  bears  a  similitude  in  material,  quality,  texture, 
or  the  use  to  which  it  may  be  applied,  to  an  article  composed  of  India- 
rubber,  then  your  verdict  should  be  for  the  defendant."  Refused.  (3) 
"Even  if  the  importation  in  suit  be  used  for  the  purpose  of  reclaiming, 
by  chemical  process,  the  rubber  contained  therein,  yet,  if  the  product  is 
inferior  in  material,  quality,  and  texture  to  crude  rubber,  then  it  is  not 
such  a  similitude  to  crude  rubber  as  it  is  necessary,  under  section  2499, 
for  the  plaintiff  to  prove  to  entitle  him  to  recover,  and  your  verdict 
should  be  for  the  defendant."  Refused.  (4)  "Your  verdict  in  this  case 
should  be  for  the  defendant."     Refused. 

If  the  plaintiffs'  first  point  is  sound,  they  aie  entitled  to  recover.  I 
will  instruct  the  jury  proforrruL,  for  the  purpose  of  enabling  them  to  find  a 
verdict,  that  the  law  is  correct,  as  stated  in  their  first  point,  and  that  the 
plaintiffs  are  entitled  to  recover,  but  reserving  the  right  to  enter  a  ver- 
dict for  the  defendant  if  it  should  be  found  that  the  law  is  not  correctly 
stated  in  that  point.  This  action  turns  altogether  upon  a  question  of 
law  on  the  constructions  which  are  given  to  the  act  of  congress,  and,  as 
v.43F.no.4— 19 


Digitized  by 


Google 


290  FEDERAL  BEPORTER,  Vol.  43. 

we  wish  to  give  further  time  to  the  consideration  of  this  question,  and 
to  have  argument  before  the  full  bench  upon  the  subject,  I  instruct  you 
that  the  law,  as  stated  in  the  plaintiffs'  first  point,  is  a  correct  statement 
of  the  law,  and  in  that  view  under  the  facts  here,  the  plaintiffs  are  en- 
titled to  a  verdict  for  the  amount  of  duty  exacted  in  excess  of  what 
should  have  been  charged.  This  will  be  subject  to  consideration  by  the 
court  hereafter,  and  the  court  reserves  the  right  to  enter  a  verdict  for  the 
defendant  in  case  it  should  be  satisfied  that  the  law  is  not  as  stated  in 
this  point. 


ScHXJLTZ  V.  Cadwalader,  CoUectoF. 

(Circuit  Courty  E,  D.  Pennsylvania.    April  14, 1890.) 

1.  Customs  Duties— Classification— -Sulphate  of  Potash. 

Whether  an  importation  of  sulphate  of  potash  is  to  be  used  expressly  for  manura 
or  not,  determines  whether  it  is  free,  or  subject  to  20  per  cent.  duty. 
8.  Bame— Fertilizers. 

All  imported  substances,  whether  especially  provided  for  eo  nomine,  or  covered 
by  any  language  descriptive  of  their  origin  or  qualities,  which  subserve  the  pur- 
pose of  enriching  the  soil,  are  free,  under  paragraph  505  of  the  free-list. 
8.  Same — Construction  of  X-a^ws. 

In  relation  to  each  other,  paragraph  70  of  Schedule  A,  Act  1888,  is  general, 
and  paragraph  505  is  specific,  as  differentiating  from  the  larger  class  of  articles,  de- 
nominated ^sulphate  of  potash,)  "the  smaller  portion,  ^expressly  used  as  manure.  ** 

At  Law. 

This  suit  arose  with  reference  to  Schedule  A,  par.  70,  Tariff  Index, 
(New,)  of  the  tariff  act  of  1883,  whereby  a  duty  of  20  percent,  ad  w- 
lorem  is  imposed  upon  sulphate  of  potash,  while,  in  the  free-list,  guano, 
manure,  and  all  substances  expressly  used  for  manure,  are  free  from 
duty  under  paragraph  605,  Id.,  and  was  brought  by  Henry  R.  Schultz 
to  recover  certain  customs  duties  alleged  to  have  been  unlawfully  ex- 
acted upon  an  importation  of  so-called  "manure  salt"  per  ship  Cuba, 
entered  May  4,  1888.  It  was  contended  by  the  government  that  it 
was  sulphate  of  potash,  and  liable  to  a  duty  of  20  per  cent,  ad  valorem. 
The  testimony  produced  upon  the  trial  showed  that  the  article  was  in 
fact  bought,  sold,  and  used  in  trade  under  that  name,  but  that  the  im* 
portation  in  suit  was  sold  to  a  manufacturer  of  fertilizers;  and  the  ver- 
dict was  in  favor  of  the  plaintiff. 

Edward  L,  Perkins  and  James  CoOins  Joiies^  for  plaintiff, 

William  WUkins  Carr,  Asst.  U.  S.  Atty.,  and  John  R.  Ready  U.  S.  Atty., 
for  defendant. 

McKennan,  J.,  (charging  jury,)  This  suit  is  brought  to  i  >cover  du- 
ties exacted  upon  an  importation  of  goods,  as  is  alleged,  \^  ithout  au- 
thority in  law.  A  cargo  of  sulphate  of  potash  was  dischai  ;ed  at  this 
port,  and  duties  assessed  upon  it,  and  paid  to  the  coUectc  r,  without 
any  authority,  as  is  claimed,  on  his  part  to  exact  the  duti  s  so  paid. 
A  similar  case  was  before  the  circuit  court  of  the  United  Si  ites  in  the 
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district  of  New  York.  HeUer  v.  Mag<me,  38  Fed.  Rep.  908.  The  por- 
tion  of  the  tariff  act  which  is  in  controversy  here  wag  before  that  court, 
and  that  case  was  determined  by  the  court  under  circumstances  which 
made  it  strikingly  similar  to  the  case  now  before  you;  and,  as  there 
ought  to  be  uniformity  of  decisions,  of  course,  on  questions,  especially 
under  the  tariff  law,  and  as.it  is  just  and  right,  so  far  as  possible,  they 
ought  to  be  decided  the  same  way.  I  am  disposed,  therefore,  to  adopt 
the  view  of  the  judge  who  tried  the  case  in  New  York,  in  order  that  a 
similar  result  shall  be  reached  in  this  case,  if  the  facts  in  the  case  ren- 
der such  decision  proper  and  right. 

I  do  not  know  the  quantity  of  goods  in  the  present  suit,  but  it  is 
stated  on  papers  submitted  to  you.  The  collector,  determining  that 
the  cargo  fell  within  a  certain  section  of  the  act  of  congress,  assessed 
the  duty  of  20  per  cent.,  whereas,  on  the  part  of  the  importer,  it  is 
claimed  that,  under  another  section  of  the  tariff  law,  they  were  not  sub- 
ject to  any  duty  at  all;  they  were  free.  That  this  article  is  sulphate 
of  potash  is  beyond  all  question.  It  is  so  designated  by  the  witnesses 
on  both  sides,  and  is  so  regarded  in  the  trade-  Whether,  then,  the  du- 
ties claimed  were  chargeable  under  that  portion  of  the  tariff  act  which 
imposed  a  duty  of  20  per  cent.,  or  whether  they  are  free,  is  the  question 
to  be  determined  in  this  case.  By  paragraph  70  of  the  tariff  act. 
Schedule  A,  20  per  cent,  duty  ad  valorem  is  imposed  upon  sulphate  of 
potash;  and,  in  the  free-list,  guano,  manures,  and  all  substances  ex- 
pressly used  for  manure,  are  free  from  duty.  So  that  whether  this  ar- 
ticle comes  within  the  scope  of  either  of  these  sections  is  the  question  for 
you  to  determine.  That  this  article  is  sulphate  of  potash  is  beyond  all 
question;  and  under  ordinary  circumstances,  therefore,  a  duty  of  20 
per  cent,  would  be  chargeable.  Whether  it  is  relieved  or  not  from  any 
duty  is  to  be  determined  by  the  construction  of  paragraph  505,  Tariff 
Act,  which  relieves  guano,  manure,  and  all  substances  expressly  used  for 
manure,  free  from  duty.  I  do  not  regard  the  two  sections  as  irreconcil- 
ably inconsistent.  In  the  first  place,  sulphate  of  potash  is  subject  to  a 
duty  of  20  per  cent.;  and,  in  the  next  place,  sulphate  of  patash  used 
for  manure  or  as  a  fertilizer  is  free  from  duty.  So  that  it  may  be  r^ 
garded  as  properly  understood  by  this  act  of  congress  that,  while  sul- 
phate of  potash  is  subject  to  a  duty  of  20  per  cent.,  yet,  if  it  is  used 
for  the  purposes  of  manure,  it  is  free  from  duty.  (It  depends  there- 
fore, upon  the  use  to  which  the  article  is  to  be  applied  whether  it  is  sub- 
ject to  duty,  or  falls  within  the  purview  of  the  free-list.)  Exception  for 
defendant. 

As  I  have  already  said,  all  the  witnesses  on  both  sides  speak  of  an 
article  of  sulphate  of  potash,  which  is  subject  to  a  duty  of  20  per 
cent.,  (and  it  is  to  be  determined  now  whether  the  use  to  which  this 
article  is  applicable,  or  for  which  it  is  to  be  expressly  used,  takes  it  out 
of  the  operation  of  the  portion  of  the  act  which  subjects  it  to  a  duty  of 
20  per  cent.)  Exception  for  defendant.  In  the  case  in  New  York  the 
article  was  sulphate  of  potash,  upon  which  duty  was  imposed;  but,  as 
it  was  held  by  the  judge  to  have  been  proved  by  the  evidence  that  it 
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was  to  be  expressly  used  for  manure,  it  was  held  by  him  U  was  not  sub- 
ject to  the  duty  imposed  in  the  body  of  the  act. 

As  I  said  before,  this  article  was  imported  as  sulphate  of  potash,  and 
was  therefore  apparently  subject  to  a  duty  of  20  per  cent.;  but  for 
what  purpose  was  it  used?  What  is  the  meaning  of  that  portion  of  the 
tariff  act  which  relieves  from  duty  all  substances  used  for  manure?  I 
do  not  see  what  other  construction  can  be  given  to  the  act  of  congress 
than  this:  that  dutiable  articles,  if  they  are  intended  for  nse,  or  are 
imported  for  the  purpose  of  being  used,  in  manure,  are  relieved  from 
the  duty  of  20  per  cent.  In  the  language  of  Judge  Lacombe,  who 
tried  the  case  in  New  York: 

"The  clause  here,  paragj*aph  505  in  the  free  list,  reading  •  guano,  manures, 
and  all  substances  expressly  used  for  manure,*  very  clearly  expresses,  and  there 
seeins  no  doubt  that,  by  the  use  of  this  phrase,  cone^ress  has  plainly  said,  that 
all  imported  substances,  whether  es()eciHlly  provided  for  eo  nomine,  or  cov- 
ered by  any  general  language  descriptive  of  their  origin  or  qualities,  which 
subserve  the  purpose  of  enriching  the  soil,  and  thus  increasing  the  crops  to 
be  raised  upon  it,  should  be  free.  That  is  the  plain  meaning  of  the  paragraph 
as  it  stands.  I  tiiink  we  should  err,  if,  from  some  strained  and  over-elabo- 
rate examination  of  a  great  many  other  paragraphs  in  the  act,  we  should  seek 
to  spell  out  some  understanding  or  conception  of  what  we  might  possibly  in- 
fer was  the  intent  of  congress.  We  are  entitled  to  take  their  intent  as  ex- 
pressed by  the  plain  language  they  have  used.  It  is  very  true  that  the  use  of 
the  word  •  expressly h'  may  make  this  paragraph  difficult  of  application  in  very 
many  cases,  in  fact  in  all  cases,  so  far  as  the  collector  is  concerned;  but  it 
^ives  us  no  trouble  in  this  particular  action,  because  there  is  abundant  evi- 
dence here  to  warrant  the  holding  that  these  particular  importations  were  ex- 
pressly used  for  nuinure.  They  have  been  traced  from  their  importer  into  the 
hands  of  individuals  whose  sole  business  is  the  preparation  of  « fertilizers ' 
which  word  is  a  mere  synonym  for  'manure;*  and,  should  the  jury  draw 
frpm  the  testimony  any  other  inference  than  that  the  articles  were  expressly 
used  for  manure,  I  should  be  inclined  to  set  aside  the  verdict.  Tlierefore,  I 
think  it  is  unnecessary  to  send  the  question  to  them.  The  defendant  refers  to 
the  well-settled  rule  of  interpretation  that  a  specific  designation  will  prevail 
over  a  general  one;  butthechiuse  which  lie  contends  to  be  a  general  one  (par- 
agraph 505,  sup7'a,)  is  in  reality  more  specific  than  the  paragraph  under  which 
he  insists  these  imports  should  be  classed,  (paragraph  70,  •  Sulphate  of  Potash,') 
because,  from  the  general  class  of  articles  properly  classified  as  sulphate  of  pot- 
ash, it  differentiates  that  smaller  jx^rtion  which  are  <  expressly  used  for  ma- 
nure.' " 

So  here,  while  the  article  which  is  the  subject  of  importation  is  gen- 
erically  sulphate  of  potash,  its  dutiable  character  is  to  be  determined  by 
the  use  for  which  it  was  imported,  or  to  which  it  is  applied.  It  un- 
doubtedly subjects  the  classification  and  dutiability  of  articles  felling 
within  the  general  scope  of  the  act  by  the  collector;  but  the  qi  estion  is 
whether,  under  the  act  of  congress,  the  article  is  subject  to  dul  r  or  not, 
and  that  is  to  be  determined  by  the  purpose  for  which  it  is  u  led  or  to 
be  used.  Was  it  for  manure?  (If  so,  under  the  view  Judge  jAcombe 
takes  of  the  law,  it  is  not  subject  to  duty,  and  in  that  decision  I  am  in- 
clined to  concur.)     Exception  for  defendant. 

You  have  then  here  this  article,,  which  is  described  as  sn  phate  of 
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potasb,  shown  by  the  testimony  to  have  been  imported  by  a  person  who 
is  engaged  in  the  manufacture  of  fertilizers,  of  which  the  sulphate  of 
potash  is  the  principal  constituent.  It  was  therefore  intended,  so  far  as 
he  was  concerned,  to  be  used  as  manure,  and  we  must  so  conclude.  It 
then  passed  by  sale  by  him  to  a  person  who  was  engaged  in  the  manu- 
facture of  fertilizers,  and  was  used  in  the  preparation  of  that  article  of 
merchandise.  If  that  be  so,  then  you  will  be  justified  in  finding  that 
this  sulphate  of  potash  was,  within  the  meaning  of  the  act  of  congress, 
expressly  used  for  manure;  and,  if  so,  it  was  not  subject  to  any  duty. 
If  you  are  satisfied  upon  that  subject,  then  you  would  be  justified  in 
finding,  and  you  would  be  bound  to  find,  that  the  collector  was  in  error 
in  imposing  any  duty  whatever  upon  this  article.  However  difficult  it 
might  have  been  for  him  to  ascertain  that  fact,  yet  it  would  seem  to  be 
necessary  to  the  effectuation  of  the  attempt  of  congress  in  relieving  such 
articles  from  duty  altogether  to  inquire  into  the  use  to  which  this  article 
was  applied  after  it  passed  into  the  hands  of  the  manufacturer.  (I 
therefore  instruct  you,  if  you  find  that  this  article  was  used  in  the  man- 
ufacture of  manure,  or  was  used  as  manure,  tha*  it  is  not  subject  to  a 
duty,  and  your  verdict  should  be  for  the  plaintiff.)  Exception  for  de- 
fendant. 

The  plaintiff  and  defendant  have  both  submitted  to  me  certain  points 
upon  which  they  ask  me  to  instruct  you;  but,  taking  the  view  that  was 
taken  by  the  judge  of  the  circuit  court  of  the  United  States  at  New  York, 
and  desiring  that  there  should  be  uniformity  of  opinion  upon  the  coa- 
struction  of  the  act  of  congress  as  far  as  possible,  I  instruct  you  as  I 
have  done,  and  decline  to  instruct  you  as  asked  by  the  counsel  for  the 
plaintiff  or  defendant.  If  you  find  as  I  have  stated,  then  your  simple 
duty  is  to  ascertain  the  amount  of  duties  paid  by  the  plaintiff  here,  and 
find  a  verdict  in  his  favor  for  the  amount  so  paid.  Of  course,  I  mean 
this  importation,  which  is  the  subject  before  you. 

plaintiff's  points. 

"(1)  If  you  find  that  the  article  constituting  the  subject  of  this  suit  is  not 
commercially  known  as  *  sulphate  of  potash,'  and  that  it  is  expressly  used  for 
« manure/  your  verdict  must  be  for  the  plaintiff. 

"(2)  Even  if  you  find  that  the  article  in  question  is  sometimes  known  com- 
mercially as  *  sulphate  of  potash,'  if  you  also  find  that  there  are  other  varie- 
ties of  sulphate  of  potash  used  for  purposes  other  than  as  manure,  and  that 
the  article  in  question  is  used  expressly  for  manure,  then  your  verdict  must 
be  for  the  plaintiff. 

'*(2^)  If,  upon  all  the  facts  in  this  case,  there  exists  in  your  minds  a  doubt, 
your  verdict  must  be  for  the  plaintiff,  as  duties  are  never  to  be  Imposed  on 
the  citizen  upon  vague  or  doubtful  interpretations. 

**(3)  Under  all  the  evidence  in  this  case,  your  verdict  must  be  for  the  plain- 
tiff." 

defendant's  points. 

"(1)  It  having  been  shown  that  the  aiticle  in  suit  is  bought,  sold,  and 
used  in  trade  as  sulphate  of  potasti,  it  is  provided  for  in  the  tariff  act  of  1883 
under  that  name;  and  your  verdict  should  be  for  the  defendant." 

Refused.     Exception  for  defendant. 
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"(2)  The  article  in  suit  is  not  provided  for  in  the  provisions  of  the  tariff 
act  of  paragraph  505,  TariflP  Index,  (New,)  of  the  free-list,  'all  substances 
used  for  manure,'  inasmuch  as  tlie  evidence  shows  that  the  substance  in  suit 
is  not  so  used,  *  in  tlie  manufacture  of  manure  or  fertilizers  only;'  and  your 
verdift  should  be  for  the  defendant " 

Refused.     Exception  for  defendant. 

"(3)  The  article  in  suit  is  sulphate  of  potash,  and  the  tariff  thereon  is  pro- 
vided for,  for  that  article  sped Ocally,  and  will  not  be  assessed  under  the  more 
general  expression  contained  in  paragraph  505,  Id.,  *all  substances  used  for 
manure,  *  and  your  verdict  should  be  for  the  defendant." 

Refused.     Exception  for  defendant. 

"(4)  Your  verdict  in  this  case  should  be  for  the  defendant* 

Refused.     Exception  for  defendant. 

The  jury  rendered  a  verdict  in  favor  of  plaintifE. 


^ 


Bailey  et  al.  v.  Cadwalader,  Collector. 
(Circuit  Cour%  E.  D.  Pennsylvania.    April  1, 1890.) 

Customs  Dutibs—Clabsivjoation—Tradb-Namb— Bombay  Hbmp. 

An  article  known  in  tbo  trade  as  "East  India  Bombay  hemp, "  invoiced  and  en- 
tered as  such  in  the  custom-house,  will  be  held  dutiable  as  hemp;  and  testimony 
that  it  is  in  effect  a  species  of  Sisal-grass  will  not  cause  it  to  be  dutiable  at  the  rate 
of  that  articla 

At  Law. 

This  suit  arose  concerning  the  classification  of  East  India  Bombay 
hemp,  under  Tariff  Index,  (New,)  par.  331,  and  was  brought  by  John 
T.  Bailey  to  recover  certain  customs  duties  alleged  to  have  been  improp- 
erly exacted  in  an  importation  which  was  invoiced  as  East  India  Bom- 
bay hemp,  whereon  a  duty  at  $25  per  ton  was  assessed  under  paragraph 
331,  Id.,  relating  to  hemp,  raanilla,  and  other  lilce  substances  for  hemp, 
not  specially  enumerated  or  provided  for.  Protest  and  appeal  was  made 
that  it  was  not  the  hemp  of  commerce,  nor  commercially  Icnown  as  such, 
and  that  it  should  be  entered  at  $15  per  ton  as  a  vegetable  substance  not 
specially  enumerated  or  provided  for  in  paragraph  333,  Id.  Upon  the 
trial  it  was  shown  from  the  papers  upon  tile  in  the  collector's  office  that 
it  was  designated  as  hemp  upon  the  bill  of  lading,  invoice,  and  entry; 
but  the  testimony  of  the  plaintiff  tended  to  show  that  it  could  not  be 
used  as  hemp,  and  that  it  was  not  in  fact  that  article,  and  did  not  grow 
in  the  same  way,  and  could  not  be  used  as  a  substitute.  It  appeared, 
however,  that  it  was  bought,  sold,  and  used  in  trade  under  that  commer- 
cial designation,  but  the  testimony  of  the  plaintiff  tended  to  show  that 
it  was  in  fact  a  species  of  Sisal-grass.  The  verdict  was  in  favor  of  the 
defendant. 

Henry  T.  Kingston^  for  plaintiflf. 
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Wiaiam  PFiBKtw  Giit,  Asst.  U.  S.  Atty.,  and  John  R.  Read,  U.  S.  Atty., 
for  defendant. 

McKennan,  J.,  (charging  jury,)  This  suit  is  brought  by  the  Importer 
of  an  article,  a  sample  of  which  you  have  had  before  you,  to  recover 
what  is  claimed  by  him  to  have  been  an  excess  of  duties  charged  by  the 
custom-house  of  Philadelphia  on  that  article,  upon  the  hypothesis  that 
a  duty  was  imposed  upon  this  article  of  $25  a  ton  as  hemp,  whereas  it 
should  have  been  charged  with  a  duty  only  of  S15  a  ton  under  another 
clause  of  the  act  of  congress.  The  duty  was  paid  under  protest,  and  the 
plaintiff  here  has  qualified  himself  to  bring  this  suit  to  recover  this  ex- 
action by  the  custom-house  if  the  duty  was  erroneously  assessed.  The 
whole  question  turns  upon  the  identity  of  the  subject-matter  of  this  im- 
portation. Is  it  hemp  within  the  meaning  of  the  act  of  congress,  or  does 
it  fall  within  the  description  of  another  clause  of  the  act  of  congress?  If 
it  is  hemp,  the  duty  is  properly  assessed.  If  it 'is  not  hemp,  the  duty  is 
erroneously  assessed  by  the  government.  The  term  employed  in  the  act 
of  congress  is  "hemp;"  and  therefore  it  is  employed  in  the  sense  in  which 
that  term  is  generally  understood  in  commerce  and  trade,  and  no  other 
test  is  furnished  of  the  meaning  of  the  term.  It  might  be  congress  de- 
fined this  term  with  reference  to  something  else.  In  the  mere  commer- 
cial designation  of  the  term  they  might  have  defined  it  with  reference  to 
the  issue  to  which  the  article  is  employed;  but  no  such  test  is  indicated 
by  the  act  of  congress.  It  is  used  here  simply  as  hemp,  termed  ''hemp," 
and  therefore  it  means  what  is  understood  to  be  hemp  in  the  sense  in  which 
the  article  is  denominated  in  commerce.  It  does  not  make  any  difier- 
ence  what  the  quality  of  the  article  is.  If  it  is  hemp  generically,  it 
means  hemp  as  used  in  the  act  of  congress,  and  is  subject  to  the  duty 
imposed  upon  it  under  that  designation.  You  have  had  before  you  a 
numberof  samples  of  substances  which  are  called  "hemp,"  and  they  vary 
in  quality,  value,  and  in  the  uses  to  which  they  are  employed,  but  they 
are  all  species  of  hemp,  as  the  term  is  employed  here.  Except  when 
•they  are  specifically  referred  to  in  the  act  of  congress,  all  species  of  hemp 
are  subject  to  the  duty  imposed  upon  hemp  under  its  general  designation. 
All  of  the  witnesses  on  the  part  of  the  plaintifi^  describe  this  article  as 
hemp  without  exception,  I  believe.  That  is  a  matter  you'  will  remem- 
ber. They  all  describe  it  as  hemp,  and  the  proof  is  that  it  is  known  in 
commerce  as  "East  India  Bombay  hemp;"  that  is,  hemp  grown  in  Bom- 
bay in  the  East  Indies;  hemp,  with  reference  to  the  place  at  which  it  is 
produced.  If  it  is  so,  it  is  within  the  category  of  hemp,  and  is  subject 
to  the  duty  imposed  by  the  act  of  congress  upon  that  article.  That  is  the 
only  inquiry  for  you  to  make  and  determine.  Is  this  article  hemp,  as 
known  by  the  name  which  it  is  called?  If  it  is,  the  duty  was  properly 
assessed  at  $25  a  ton. 

The  plaintiff  asked  me  to  instruct  you  as  follows:  (1)  "That  if  the 
jury  find  the  subject  of  importation  is  a  vegetable  substance;  that  unless 
they  find  it  to  be  hemp, — the  plaintiff  is  entitled  to  recover."  That  point 
I  affirm,  with  the  qualification  that  if  the  article  in  question  is  known 


Digitized  by 


Google 


296  FEDERA.L  REPORTER,  Vol.  43. 

and  designated  oommercially  as  "East  India  Bombay  hemp,"  and  is  a 
species  of  hemp,  it  is  within  that  clause  of  the  act  of  congress  which  im- 
poses the  duty  of  $25.  (2)  "That  unless  the  jury  find  the  subject  of  the 
importation  to  be  hemp,  manilla,  or  other  like  substitute  for  hemp,  not 
specially  enumerated  or  provided  for,  the  plaintiflF  is  entitled  to  recover." 
I  affirm  that  point.  (3)  "That  if  the  jury  find  the  subject  of  the  im- 
portation to  be  a  vegetable  substance,  and  not  specially  enumerated  or 
provided  for  in  the  act  of  congress,  the  plaintiflf  is  entitled  to  recover." 
I  affirm  that  point. 

I  am  requested  by  the  defendants  to  charge  you  as  follows:  (1)  "If 
you  believe  that  the  article  imported  is  hemp,  or  a  like  substitute  for 
hemp,  not  specially  enumerated  or  provided  for  in  this  act,  your  verdict 
should  be  for  the  defendant."  I  affirm  that  point.  (2)  "If  you  believe 
that  the  article  imported  is  not  sunn,  Sisal-grass,  nor  a  vegetable  sub- 
stance, not  specially  enumerated  or  provided  for  in  the  tariff  act,  your 
verdict  should  be  for  the  .defendant."  I  affirm  that  point.  So  thai  the 
only  question  for  you  to  determine  is,  what  is  the  article?  How  is  it 
known  in  commerce?  Is  it  a  species  of  hemp,  and  is  it  known  as  de- 
scriptive of  hemp, — East  India  Bombay  hemp?  If  it  is,  the  defendant 
is  entitled  to  a  verdict.  Though  the  question  is  for  you,  the  testimon}' 
seems  to  be  all  in  one  direction.  All  the  witnesses  say  that  this  article 
is  a  species  of  hemp,  and  that  it  is  known  and  designated  generally.  It 
is  called  "East  India  Bombay  hemp."  That  is  a  species  of  hemp  which 
is  grown  in  Bombay,  in  the  East  Indies.  If  it  be  so,  then  the  duty  was 
properly  assessed  at  S25  a  ton.  It  may  be  that  it  may  not  have  been  a 
very  reasonable  provision  to  assess  a  duty  of  $25  a  ton  upon  an  article 
which  is  inferior  in  quality  to  other  species  of  hemp  on  which  a  duty  of 
$15  only  is  assessed.  That  is  a  matter  entirely  for  congress.  We  are  to 
find  what  congress  meant  by  its  enactment,  and  to  administer  the  law 
accordingly,  and  they  have  said  that  upon  all  species  of  hemp  the  duty 
shall  be  $25,  except  such  as  are  excepted  here,  and  this  is  not  one  of 
them.  Jute,  sunn,  and  Sisal-grass  are  species  of  hemp  to  which  a 
special  provision  applies,  but  this  East  India  Bombay  hemp  is  not  one 
of  the  articles  to  which  the  application  of  the  term  "hemp"  is  qualified 
in  any  way;  so  that,  as  the  act  of  congress  is  to  be  construed,  all  sub- 
stances which  fall  under  the  category  of  hemp,  whatever  the  quality  may 
be,  except  jute,  sunn,  and  Sisal-grass,  are  to  be  subject  to  a  duty  of  $25. 
That  being  so,  the  government  officers  properly  subjected  this  article, 
which  is  the  subject  of  this  controversy,  to  a  duty  of  $25  a  ton.  The 
plaintiff  himself  entered  this  as  hemp,  and  there  does  not  seem  to  have 
been  any  controversy  on  either  side  as  to  the  proper  designation|Of  it  put 
upon  the  invoices,  and  it  was  so  taken  by  the  government  offic<  rs«  The 
jury  rendered  a  yerdict  for  the  defendant. 
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Laidlaw  V.  Abbaham,  Collector* 
iOinwU  Cowrtt  D.  Oregon,    August  18, 180a) 

h  T6KKAGB  DtTTIKH- AOnOM  TO  REOOYSR. 

The  Act  of  July  5, 1S84,  (28  Bt.  118,)  which  makes  the  decision  of  the  oommis- 
sioner  of  navigation  on  the  qnestion  of  refunding  a  tonnage  tax  erroneously  im« 
posed  **final,'' does  not  take  away  the  right  of  action  Irom  the  person  who  paid 
said  tax,  but  the  purpose  and  eflect  of  the  act  is  that  such  decision  shall  be  *^final** 
in  the  department,  so  that  the  secretary  of  the  treasury  shall  not  be  burdened  with 
the  duty  of  reviewing  It. 

8l  Same— Plsabino. 

An  allegation  that  a  collector  **  exacted  **  certain  tonnage  duties  is  equivalent  to 
saying  they  were  "ascertained  and  liquidated"  by  him,  as  provided  in  section 2081, 
Rev.  St. :  and  an  allegation  that  the  grounds  of  the  objection  to.  the  collector's  de- 
cision exacting  such  duties  were  specified  in  the  notice  to  him  *^  clearly  and  dis- 
tinctly "is  equivalent  to  saying  they  were  ** distinctly  and  specifically*^ set  forth 
therein,  as  required  in  said  section. 

8.  Same— Coastwise  Teadx—Fosbion  Vessel. 

A  vessel  belonging  in  whole  or  in  part  to  an  alien  may,  under  section  4847,  Rev. 
St.,  pass  from  one  district  of  the  United  States  to  another,  with  cargo  brought  from 
a  foreign  port,  and  not  "unladen,"  without  thereby  becoming  liable  to  a  tonnage 
tax  under  section  4219,  Rev.  St.;  and  merchandise  is  not  "unladen"  or  "taken" 
within  the  meaning  of  these  terms,  as  used  in  these  sections,  unless  there  is  an  act- 
ual, physical  removal  of  the  same  from  or  to  the  vesseL 

{SyllabiLS  tyy  the  Court) 

At  Law.     On  demurrer  to  the  second  amended  complaint*     U  \     \ 
Mr,  John  C.  Flanders^  for  plaintiff. 
Mr.  Ifh'anklin  P,  Mays,  for  defendant. 

Deady,  J.  The  plaintiff,  James  LaidlaW,  doing  business  as  "James 
Laidlaw  &  Co.,"  brings  this  action  against  Hyman  Abraham,  collector 
of  customs  at  the  port  of  Portland,  in  the  district  of  Wallamet,  to  recover 
the  sum  of  $793.50,  alleged  to  have  been  wrongfully  exacted  by  the  de- 
fendant from  the  British  ship  Largo  Law,  as  a  tonnage  tax. 

It  appears  from  the  second  amended  complaint  that  the  Largo  Law,  on 
October  6,  1889,  entered  the  port  of  San  Diego,  Gal.,  in  the  customs  dis- 
trict of  that  name,  with  a  cargo  from  London,  England,  consisting  partly 
of  cement,  which  was  invoiced  and  destined  for  and  discharged  at  said 
port,  except  3,360  barrels  of  the  cement,  which  were  invoiced  and  des- 
tined for  Portland,  Or.,  or  San  Francisco,  Cal.  That  the  duty  on  the 
whole  cargo  was  paid  in  good  faith  to  the  collector  at  the  port  of  San 
Diego,  who  indorsed  on  the  manifest  a  statement  thereof,  and  cleared  the 
vessel  for  Portland,  with  the  cement  on  board,  first  taking  a  bond  from 
the  agent  of  the  vessel,  conditioned  for  the  delivery  of  the  cement  at 
Portland,  where  it  was  unladen  for  the  first  time  since  leaving  London. 

On  arriving  here  the  defendant  refused  to  allow  the  vessel  to  enter  at 
the  port,  and  "exacted"  from  the  consignee  thereof  a  tonnage  tax  of  50 
cents  a  ton  on  her  registered  tonnage,  amounting  to  $793.50,  which  sum 
the  plaintiff",  as  such  consignee,  paid  to  the  defendant  under  protest. 
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The  Largo  Law  did  not  take  on  any  cargo  at  San  Diego,  or  elsewhere  in 
the  United  States,  for  delivery  at  Portland  or  elsewhere. 

That  on  November  7th,  and  within  10  days  from  the  "exaction"  of 
said  tax,  plaintiff  gave  notice  in  writing  to  the  defendant  of  his  dissat- 
isfaction with  said  decision,  specifying  therein  clearly  and  distinctly 
the  grounds  of  his  objection  thereto,  and  of  his  intention  to  appeal 
to  the  secretary  of  the  treasury  therefrom;  and  within  30  days  from  the 
^'exaction"  of  said  tax  and  the  date  of  said  decision  the  plaintiff  took 
such  appeal,  which  was  dismissed  on  March  11,  1890,  when  this  action 
was  commenced  within  90  days  thereafter. 

The  district  attorney  filed  a  general  demurrer  to  the  complaint,  to  the 
effect  that  it  does  not  state  a  cause  of  action,  and  the  court  is  without  ju- 
risdiction. 

On  the  hearing,  the  point  was  made  that  the  aUegation  in  the  com- 
plaint that  the  notice  to  the  collector  was  given  within  10  days  from  the 
"exaction"  of  the  duties  is  not  the  equivalent  of  the  language  of  the  stat- 
ute, (section  2931,  Rev.  St.,)  which  provides  that  it  must  be  given  within 
10  days  from  the  "ascertainment  and  liquidation"  of  the  same. 

The  "exaction"  of  this  tax  consists  in  ascertaining  the  amount  of  it 
and  demanding  and  receiving  the  same,  which  necessarily  implies  the 
payment  thereof. 

The  "ascertainment  and  liquidation  "  of  the  tax  implies  the  same  thing. 
The  term  "liquidation,"  as  used  in  the  statute  and  in  the  law  generally, 
signifies  "to  clear  up;  as,  by  settlement  and  payment."  Worcest.  Diet, 
"Liquidation." 

Another  point  of  the  same  character  was  made,  to  the  effect  that  it  is 
not  alleged  in  the  complaint,  in  the  language  of  the  statute,  (section  2931 , 
Rev.  St.,)  that  the  grounds  of  the  objection  to  the  collector's  decision 
were  "distinctly  and  specifically"  set  forth  in  the  notice  to  him,  but  only 
that  they  were  "specified  therein  clearly  and  distinctly." 

Though  it  is  generally  better  to  follow  the  language  of  the  statute  in 
such  cases,  the  words  used  are  sufficient  for  the  purpose. 

Section  3011,  Rev.  St.,  gives  any  person  an  action  to  recover  money 
paid  to  any  collector  "as  duties,"  not  authorized  bylaw,  for  the  purpose 
of  obtaining  "possession  of  merchandise  imported  for  him,"  provided  a 
protest  and  appeal  have  been  had  as  prescribed  in  section  2931. 

In  Re  LaidlaWy  42  Fed.  Rep.  401,  the  question  whether  the  Largo  Law 
was  liable  to  the  payment  of  a  tonnage  tax  or  duty,  on  this  occasion,  was 
carefully  considered  by  me.  The  inquiry  involved  the  consideration  and 
construction  of  sections  2779,  4219,  4347,  Rev.  St.,  and  the  conclusion 
reached  was  stated  as  follows: 

"Taking  this  legislation  as  a  whole,  it  appears  to  me  that  the  duties  paid 
at  San  Diego  on  the  cement  destined  to  Portland  were  improperly  paid,  and 
that  the  collector  should  have  required  the  payment  of  the  duties  thereon  at 
til  is  port,  and  that  the  vessel  was  not  liable  for  the  tonnage  tax  imposed 
on  it." 

Section  4347  permits  merchandise  brought  from  a  foreign  port  in  a 
vessel  belonging  in  whole  or  part  to  a  foreigner,  and  not  "unladen,"  to 
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be  transported  therein  from  one  port  of  the  United  States  to  another; 
and  section  4219  provides: 

"Upon  every  vessel  not  of  the  United  States,  which  sjiall  be  entered  in 
one  district  from  another  district,  having  on  board  *  *  *  merchandise 
taken  in  one  district,  to  be  delivered  in  another  district,  duties  shall  be  paid 
at  the  rat^  of  fifty  cents  per  ton." 

The  mere  fact  that  the  duty  on  this  cement  was  paid  or  attempted  to 
be  paid  at  San  Diego,  as  a  matter  of  convenience  or  otherwise,  did  not 
amount  to  an  unlading  of  it  there;  and,  unless  it  was  unladen  as  a  mat- 
ter of  fact,  it  could  not  have  been  taken  on  there  within  the  purview  of 
section  4219.  The"unlading"  and  "taking"  mentioned  in  the  statute 
is  real,  physical  unlading  and  taking,  and  not  a  constructive  or  fictitious 
one.  N 

The  only  other  point  made  in  support  of  the  demurrer  is  that  the  de- 
cision on  the  appeal  to  the  secretary  was,  under  the  Act  of  July  5,  1884, 
(23  St.  118,)  in  fact  made  by  the  commissioner  of  navigation,  and  is 
by  said  act  made  final,  and  is  therefore  a  bar  to  this  action. 

This  act  is  entitled  "An  act  to  constitute  a  bqreau  of  navigation  in  the 
treasury  department."  The  commissioner  created  by  it  is  charged,  "un- 
der the  direction  of  the  secretary  of  the  treasury"  with  many  duties  con- 
cerning "the  commercial,  marine,  and  merchant  seamen  of  the  United 
States;"  and,  by  section  3  thereof,  "with  the  supervision  of  the  laws  re- 
lating to  the  admeasurement  of  vessels  and  the  assigning  of  signal  let- 
ters thereto,  and  of  designating  their  official  number;  and  on  all  ques- 
tions of  interpretation  growing  out  of  the  execution  of  the  laws  relating 
to  these  subjects,  and  relating  to  the  collection  of  tonnage  tax,  and  to 
the  refund  of  such  tax  when  collected  erroneously  or  illegally,  his  de- 
cision shall  be  final." 

At  first  blush  it  may  appear  that  this  provision  in  the  act  of  1884 
repealed  so  much  of  sections  2931,  3011,  Rev.  St.,  as  gives  the  person 
paying  such  illegal  tax  the  right  of  redress  in  the  courts,  after  an  un- 
successful appeal  to  the  department. 

But,  on  reflection,  I  am  satisfied  that  the  word  "final"  is  used  in  this 
connection  with  reference  to  the  department,  of  which  the  commissioner 
is  generally  a  subordinate  part. 

In  my  judgment,  the  purpose  of  the  provision  is  to  relieve  the  head 
of  the  department  from  the  labor  of  reviewing  the  action  of  the  commis- 
sioner in  these  matters,  to  side  track  into  the  bureau  of  navigation  the 
business  of  rating  vessels  for  tonnage  duties,,  and  deciding  questions 
arising  on  appeals  from  the  exaction  of  tlie  same  by  collectors. 

The  appeal  is  still  taken  to  the  secretary  of  the  treasury,  as  provided 
in  section  2931,  but  goes  to  the  commissioner  for  decision,  whose  action 
is  "final"  in  the  department,  as  it  would  not  be  but  for  this  provision 
of  the  statute. 

This  being  so,  and  nothing  appearing  to  the  contrary,  it  follows  that 
the  right  of  action  given  to  the  unsuccessful  appellant  in  such  cases  is 
not  taken  away. 
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The  appeal  to  the  department  has  simply  been  decided  by  the  com- 
missioner, rather  than  the  secretary,  and,  that  having  been  adverse 
to  the  plaintiff,  his  right  of  action  against  the  collector  attaches  at 
once. 

And,  even  if  it  were  plain  that  congress  in  the  passage  of  this  act 
intended  to  deprive  the  plaintiff  of  all  redress  in  the  courts,  might  he 
not  in  good  reason  claim  that  the  act  is  so  far  unconstitutional  and 
void,  as  being  contrary  to  the  fifth  amendment,  which  declares  that  no 
person  shall  be  deprived  of  his  "property  without  due  process  of  law?" 

The  demurrer  is  overruled. 


McCall  v.  Ellimger  et  at. 
(ClfrcuU  Court,  N.  D.  JUinois.    Julj  82, 1890.) 

1.  Patbntb  pob  Inventions— Novelty. 

Letters  patent  No.  233,426,  issued  October  19, 1880,  to  Jobn  A.  MeOaU,  for  a  "flam- 
beau "  consisting  of  an  oil-pot  with  a  wick  tube  extending  up  from  it,  and  beneath 
the  oil-pot  a  chamber  containing  powder  to  be  blown  into  the  flame  through  a  tube 
with  a  valve  at  its  upper  end,  are  void  for  want  of  novelty. 

2,  Same— -Infringement. 

Said  patent  is  not  infringed  by  a  flambeau  containing  a  valve  in  the  powder  tube, 
Instead  of  in  the  tube  through  which  the  operator  blows. 

In  Equity. 

M.  R.  Powers,  for  complainant. 

Poole  &  Browih  for  defendant  Cragin  Manufacturing  Company. 

Hofheimer  &  Zeider,  for  defendant  Ellinger. 

Blodgett,  J.  The  bill  in  this  case  charges  the  infringement  hy  de- 
fendants of  letters  patent  No.  233,425,  granted  October  19,  1880,  to  the 
complainant,  John  A.  McCall,  for  a  "flambeau," and  seeks  an  injunction 
and  accounting.  The  suit  was  disposed  of  by  stipulation  between  the 
parties  as  to  the  defendant  EUinger  several  months  since,  and  has  been 
brought  to  hearing  on  pleadings  and  proofs  only  as  to  the  defendant  the 
Cragin  Manufacturing  Company.  The  device  covered  by  the  patent  is 
a  flambeau,  or  torch,  to  be  used  in  processions,  and  on  other  occasions 
when  light  and  exhibitions  of  fire-works  are  desired,  and  consists,  briefly, 
in  an  oil-pot,  with  a  wick-tube  projecting  upwardly  therefrom,  and  un- 
ilerneath  the  oil-pot  a  receptacle  for  the  introduction  of  powder,  usually 
lycopodium,  to  be  blown  through  a  tube,  projecting  upwardly  through 
the  oil-pot  80  as  to  bring  the  powder  in  contact  with  the  flame,  and  pro- 
duce an  increased  flame  and  colored  light.  Infringement  is  charged 
only  as  to  the  first  claim,  which  is: 

"(1)  A  flambeaa,  or  torch,  composed  of  the  casing  inclosing  an  oll-cbamber 
at  its  upper  end,  and  a  powder-cbamber  below  at  its  lower  end,  the  central 
tube  disposed  with  its  lower  end  near  to  the  lower  end  of  the  powder-cham- 
ber, and  with  its  upper  end  extended  through  the  oil-chaiDber^  and  having 
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its  open  mouth  arranged  between  and  about  on  the  same  plane  with  the 
mouths  of  the  wick-tubes,  the  blow-pipe  furnished  with  a  mouth-piece  on  its 
lower  end,  and  having  its  upper  end  carried  into  tiie  powder-chamber  and 
connected  with  the  central  tube,  and  the  valve  seated  in  the  upper  end  of  the 
blow-pipe,  substantially  as  and  for  the  purposes  set  forth." 

The  defenses  relied  upon  are:  (1)  That  the  patent  is  void  for  want 
of  novelty;  (2)  that  defendant  does  not  infringe.  It  appears  abun- 
dantly from  the  proof  introduced  in  the  ease  that  this  patentee  was  by 
no  means  the  first  in  this  field  of  invention.  Many  devices  seem  to 
have  been  patented  in  this  country  and  elsewhere  having  substantially 
the  same  objects  as  sought  by  the  patent  now  in  question.  The  claim 
under  consideration  is  a  combination  claim,  and  is  for  (1)  a  casing  in- 
closing an  oil-pot  with  a  powder-chamber. below  the  oil-pot;  (2)  a  cen-- 
tral  tube  passing  downward  through  the  oil-pot  into  the  lower  portion 
of  the  powder-chamber,  so  arranged  that  the  powder,  when  expelled 
from  the  powder-chamber  through  the  tube,  will  be  delivered  into  the 
flame  produced  by  the  burning  wick;  (3)  a  blow-pipe  furnished  with 
a  mouth-piece  on  its  lower  end,  and  having  its  upper  end  carried  into 
a  powder-ehamber,  and  connected  with  the  central  powder-tube,  so  that 
the  blast  of  air  through  the  blow-pipe  will  expel  a  portion  of  the  pow- 
der through  the  powder-pipe  into  contact  with  the  flame;  (4)  a  valve 
seated  in  the  upper  end  of  the  blow-pipe.  In  the  English  patent  to 
Colomb  &  Bolton,  of  September  24,  1867,  a  torch,  or  flambeau,  is  shown, 
having  an  oil-pot,  not  mounted  exactly  upon  or  over  the  powder-cham- 
ber, but  the  oil-pot  is  attached  to  one  side  and  reaches  partly  over  the 
top  of  the  powder-chamber.  There  is  also  a  pipe  extending  downward 
from  the  oil- pot  into  the  powder-chamber,  and  a  blow-pipe  extending 
upward  through  the  staflf  or  handle  of  the  torch  into  the  powder-cham- 
ber, which  is  provided  to  be  supplied  with  air  by  small  bellows  at- 
tached to  the  staff  or  handle  of  the  torch.  I  find  in  this  patent,  there- 
fore, substantially  all  the  elements  of  the  complainant's  patent, — a  pow- 
der-chamber; an  oil-pot  mounted  -upon  one  side  or  near  the  shoulder,  as 
it  might  be  said,  of  the  powder-chamber,  with  a  wick  extending  upward 
from  the  oil-pot,  centrally  over  the  powder-chamber;  a  powder-pipe  ex- 
tending upward  from  the  powder-chamber  so  as  to  deliver  the  powder 
at  the  base  of  the  burning  wick;  a  blo^y-pipe  extending  into  the  powder- 
chamber  so  arranged  that  a  blast  of  air  shall  expel  the  powder  in  the 
powder-chamber  through  the  powder-pipe  into  the  flame,  and  with  a 
valve  in  the  blow-pipe.  It  is  true,  as  I  have  already  said,  that  the  oil- 
pot  is  not  exactly  mounted  on  the  top  of  the  powder-chamber,  but  it  is 
above  the  powder-chamber,  or  rather  above  one  side  of  the  powder- 
chamber,  and  it  would  require  only  mechanical  skill  to  cover  the  entire 
upper  part  of  the  powder-chamber  with  the  oil-pot,  if  that  were  deemed 
desirable,  rather  than  to  cover  only  a  portion  with  the  same.  So,  too, 
the  air  to  be  forced  into  the  powder-chamber  to  expel  the  powder  into 
«;he  flame,  is  supplied  by  a  bellows  instead  of  the  lungs  of  the  operator; 
but  these  are  only  immaterial  changes,  and  do  not  affect  the  principle 
upon  which  the  English  device  operates,  and,  in  the  light  of  this  patent 
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alone,  I  do  not  see  how  any  c^im  for  novelty  can  be  maintained  in 
favor  of  the  complainant's  patent.  The  proof  also  shows  the  American 
patent  of  April  11,  1876,  to  George  W.  Aldrich  and  Emil  Laas,  which 
shows  a  powder-box  with  an  oil-pot  surrounding  the  powder-box.  Sev- 
eral other  devices  are  also  shown;  notably,  the  Shaler  patent  of  August 
1,  1876,  where  the  oil-chamber  is  located  above  the  powder-chamber. 

But,  if  there  were  room  for  doubt  in  regard  to  the  want  of  novelty  in 
the  complainant's  device  in  view  of  the  English  patent  to  which  I  have 
referred,  I  think  there  can  be  no  doubt  that  defendant's  device  does  not 
infringe  this  first  claim  of  the  complainant's  patent,  or  either  of  the 
claims.  The  defendant  has,  to  some  extent,  manufactured  flambeaux, 
or  torches,  made  in  accordance  with  a  patent  granted  August  26,  1884, 
to  W.  M.  Bristol,  in  which  the  oil-pot  surrounds  the  upper  portion  of 
the  powder-chamber.  There  is  in  the  defendants'  device  a  blow-pipe 
extending  upward  through  the  handle  of  the  torch  into  the  powder- 
chamber,  by  means  of  which  a  blast  of  air  can  be  driven  from  the  lungs 
of  the  operator,  through  the  powder-tube,  to  the  base  of  the  burning 
wick,  but  there  is  no  valve  in  the  blow-pipe  of  the  defendant's  torch; 
the  valve  in  the  defendant's  device  being  located  in  the  powder-pipe  in- 
stead of  the  blow-pipe,  a  change  in  the  arrangement,  which,  according 
to  the  testimony  in  the  case,  is  substantial  in  its  character,  and  produces 
a  much  safer  and  more  reliable  torch.  The  complainant,  it  seems  to 
me,  is  by  the  first  claim  of  the  patent  limited  to  a  torch  in  which  the 
valve  shall  be  found  in  the  blow-pipe,  iusstead  of  the  powder-pipe,  and 
hence,  I  think,  the  defense  of  non-infringement  is  well  taken  in  the 
case.    For  these  reasons  the  bill  will  be  dismissed  for  want  of  equity. 


IfARKS  Adjustable  Folding  GHAm  Co.,  Limited,  f,  Wilson  €C  oL 
{CiflTCuU  Cawrt,  8.  D.  New  Tfn-K    July  SS,  lS9a) 

1.  Patents  pob  Ikventionb— Infringements— IiffVALiD  Chaibs. 

Claim  1  of  letters  patent  No.  178,071,  issued  February  1, 1S76,  to  CL  V.  Sbetdoo  for 
improvements  in  invalid  chairs,  is'neoessarllv  limited  bv  the  specifications  to  a 
chair  in  which  the  pawls,  a,  are  located  near  the  center  of  gravity  of  arms,  B,  and 
in  which  the  bar,  S,  is  below  the  point  of  suspension  of  the  pawls:  and  said  pat- 
ent is  not  infringed  by  the  Bohsert  chair,  in  which  the  endB  of  the  rod  engage 
racks  below  the  seat,  and  the  pawls,  a,  above  the  rod,  8,  are  omitted. 
t.  Same— pRioE  State  of  the  Abt. 

Claim  2,  which  is  for  the  pawl  plate,  K,  on  the  foot-reat.  L  in  oombinatioa  with 
ratchet  bars,  L,  attached  to  the  chair  legs,  is  not,  in  view  of  the  limited  interpreta- 
tion required  by  the  prior  state  of  the  art,  infringed  by  the  Bohsert  chair, 
a.  Same— Costs. 

Where  complainant  fails  upon  the  main  issues,  and  succeeds  only  upon  an  iasua 
of  trivial  importance,  costs  will  not  be  allowed. 

In  Equity. 

This  suit  is  brought  by  the  Marks  Adjustable  FoMing  Chair  Company^ 
Limited,  for  an  alleged  infringement  by  John  M.  Wikon  and  Andrew  M« 
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Wilson  of  the  first  and  second  claims  of  United  States  letters  patent  No. 
173,071,  granted  February  1,  1876,  to  Cevedra  B.  Sheldon,  for  an  im- 
provement in  invalid  chairs  and  lounges.     The  patent  recites: 

"My  invention  relates  to  that  class  of  easy  chairs  which  have  an  adjusta- 
ble foot-rest  arranged  to  be  raised  upon  its  pivots  to  a  horizontal  position,  and 
a  back  to  fall  down  on  a  level  with  the  seat,  to  form  a  bed  or  lounge,  *  *  * 
and  the  invention  consists  of  an  improved  contrivance  of  the  adjusting  back 
support,  and  also  improved  contrivance  of  the  adjusting  foot  support." 

The  first  and  second  claims  of  the  patent  in  issue  herein  are  as  fol- 
lows: 

"(1)  The  arms,  E,  pivoted  to  the  front  standard,  C,  and  having  pawls,  a, 
upon  their  inner  sides,  in  combination  with  the  ratchet  bars,  F,  placed  below 
the  upper  edge  of  the  seat  bars  and  the  connecting  rods,  S,  beneath  the  seat, 
rigidly  attached  to  the  pendent  extremities  of  the  arms,  substantially  as  set 
forth.  (2)  The  pawl  plate,  K,  on  the  foot-rest  braces,  I,  in  combination  with 
ratchet  bars,  L,  attached  to  the  chair  legs,  substantially  as  specified." 

Concerning  the  first  claim  the  patent  states: 

"My  improvement  of  this  part  of  the  chair  consists  of  the  ratchet  bars,  F, 
attached  to  the  sides  of  the  seat  frame,  in  combination  with  tlie  arms,  E,  rig- 
idly attached  to  and  connected  by  a  rod,  S,  passing  beneath  the  seat,  the  said 
arms  carrying  upon  their  inner  sides  pawls,  a,  which  engage  with  the  ratchet- 
bars. 

"The  arms,  £,  are  pivoted  to  the  standards,  C,  so  as  to  allow  the  pawls,  a, 
to  rest  from  their  own  gravity,  and  that  of  the  hanging-rod,  8,  naturally 
upon  the  ratchets,  for  holding  the  back  up.  *  *  *  The  arms,  £•  extend 
some  distance  below  the  seat,  and  thereby  bring  the  pawls  near  the  center  of 
gravity  of  the  said  arras,  thus'  diminsiiing  the  chances  of  accidental  displace- 
ment. 

"The  baY-,  S,  connecting  the  arms,  holds  the  pawls  in  proper  lateral  posi- 
tion, makes  them  both  operate  simultaneously,  and  its  weight,  being  below 
the  point  of  suspension,  gives  steadiness  to  the  devices,  and  insures  the  au- 
tomatic engagement  of  the  pawls  with  the  ratchet." 

And  concerning  the  second  claim  the  patent  recites: 
"G  is  the  foot-rest  frame,  which  is  pivoted  to  the  chair-seat  in  the  ordinary 
way  at  H,  and  has  legs,  I,  to  hold  it  up  for  a  bed,  and  also  to  hold  it  at  different 
inclinations  fora  foot-rest  to  the  chair.  Commonly,  these  legs  have  had  a  series 
of  notches  in  the  under  side  to  catch  on  the  cross-bar,  J,  to  hold  the  rest  up 
more  or  less;  but  the  arrangement  is  unsatisfactory,  as  the  notches  have  to  be 
a  certain  width  for  the  thickness  of  the  bars,  and  a  certain  distance  apart  for 
strength,  which,  together,  prevent  making  the  adjustment  as  fine  as  it  is  de- 
sired. I  therefore  attach  a  thin  pawl  blade,  K,  to  the  ends  of  these  leg?,  and 
attach  firmly-notched  ratchet  bars,  L,  to  the  chair  legs^  to  receive  the  same, 
and  thus  obtain  the  fine  adjustment  desired." 

In  the  Bohsert  chair,  which  is  claimed  to  be  an  infringement  of  the 
patent,  the  ends  of  the  rod  engage  racks  below  the  seat;  and  the  pawls, 
a,  above  the  rod,  S,  are  omitted. 

Andrew  J,  Todd,  for  complainant. 

Jeroloman  &  Arrowsmith^  (Cluirlea  0.  Gill,  of  counsel,)  for  defendants. 

Wallace,  J.  At  the  hearing  of  this  cause,  I  decided  that  the  de- 
fendants had  not  infringed  the  second  claim  of  the  patent  in  suit,  in 
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view  of  the  limited  interpretation  of  that  daim  required  by  the  prior 
state  of  the  art,  and  reserved  for  further  consideration  the  question  of 
the  validity  of  the  first  claim,  and  its  infringement  by  the  defendants. 
After  an  examination  of  the  record,  I  am  of  the  opinion  that  the  first 
claim  is  not  destitute  of  novelty,  or  otherwise  invalid,  but  that  it  is  nec- 
essarily limited  by  the  language  of  the  specification  to  a  chair  in  which 
the  pawls,  a,  are  located  near  the  center  of  gravity  of  the  arms,  E,  and 
in  which  the  bar,  S,  is  below  the  point  of  suspension  of  the  pawls.  Upon 
this  construction  the  claim  is  not  infringed  by  the  Bohsert  chair.  The 
defendants  have  infringed  the  claim  by  the  sale  of  three  chairs,  part  of 
a  lot  of  four  or  five  that  they  purchased  with  the  stock  in  trade  of  their 
predecessor  in  business.  The  complainant  is  consequently  entitled  to  a 
decree;  but  as  it  has  failed  upon  the  main  issues  in  controversy,  and  has 
succeeded  only  upon  an  issue  of  trivial  importance,  costs  will  not  be  al- 
lowed. 


Standard  Paint  Co.  v.  Reynolds  et  aU 
(Circuit  Courtj  D.  New  Jersey.    Augrust  20, 1890.) 

Patents  for  IifVENTioys— Action  por  Inprinokment— Injunction. 

Where  the  answer  denies  the  charge  of  infriDgemeat,  and  shows  that  the  novelty 
of  plaintiff's  invention  is  doubtful,  a  preliminary  injunction  should  not  bo  granted. 

In  Equity. 

Felix  Jellinik  and  Willard  Parker  BvJUer^  for  complainant. 

r.  B.  Wakeman^  for  defendants. 

Green,  J.  This  matter  is  brought  before  the  court  npon  a  motion 
for  a  preliminary  injunction  based  upon  the  bill  of  complaint,  the  an- 
swer of  the  defenrlants,  and  the  accompanying  affidavits.  The  com- 
plainant, in  its  bill,  charges  the  infringement  of  certain  letters  patent 
granted  to  its  assignor,  Pearce  &  Beardsley,  for  "an  improvement  in 
the  production  and  manufacture  of  paper,  having  water-proof,  non-con- 
ducting, and  other  valuable  properties  and  qualities,"  which  letters 
patent  are  numbered  "No.  378,520,"  and  bear  date  February  28,  1888. 
The  invention  protected  by  these  letters  patent  consists  in  the  coating, 
impregnating,  or  saturation  of  paper  with  a  product  or  substance  known 
as  "maltha,"  which  is  defined  to  be  "the  solid  residuum  obtained  in  the 
distillation  of  the  heavier  grades  of  petroleum."  The  bill  charles  that 
the  defendants  are  manufacturing  and  putting  upon  the  market 
which  is  identical,  practically,  with  the  paper  which  the  com  lainant 
manufactures  under  the  letters  patent  referred  to,  and  is  render  d  iden- 
tical by  being  coated,  impregnated,  or  saturated  with  "maltha" 
able  and  direct  infringement  of  the  complainant's  rights,  and  to 
pecuniary  loss,  and  hence  they  invoke  the  remedial  power  of  th  5  court. 
The  defendants  have  answered  under  oath,  fully  denying  every    material 
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allegation  of  the  bill.  Especially  emphatic  is  their  denial  of  infringe- 
meat.  Thej'  admit  the  manufacture  of  a  paper  possessing  in  a  high  de- 
gree the  qualities,  virtues,  and  characteristies  of  the  paper  manufactured 
by  the  complainant  under  its  letters  patent,  but  they  positively  deny  the 
use  of  "maltha,"  or  any  equivalent  of  "maltha,"  in  such  manufacture. 
They  claim  to  have  invented  a  new  compound,  never  before  known, 
which  applied  to  paper,  produces  the  result  they  seek,  and  for  which 
compound  thej'  have  applied  for  letters  patent,  which  letters  have  been 
granted  since  the  ansv/er  was  filed.  They  give  frankly  the  formula  of  this 
compound.  Apparently  maltha  does  not  form  a  part  of  it.  Beyond 
this  denial  of  the  chief  allegations  and  charges  of  the  bill  the  answer  goes 
still  further.  The  defendants  boldly  charge  and  assert  that  the  patent 
of  the  complainant  is  wholly  invalid  because  of  lack  of  novelty  in,  and  the 
prior  use  of,  the  alleged  invention,  and  both  American  and  English  patents 
are  annexed  to  the  answer,  antedating  by  several  years  the  patent  of  the 
complainant,  in  which  the  coating  of  paper,  by  the  residuum  of  the  dis- 
tillation of  petroleum,  is  claimed  by  the  respective  patentees.  The  af- 
tidavits  annexed  to  the  bill  and  answer  are  strongly  corroborative  of  the 
charges,  allegations,  and  statement  made  in  each,  respectively,  and  are, 
of  necessity,  therefore,  very  contradictory. 

It  is  a  well-settled  practice  when  the  material  allegations  of  a  bill  are 
fully  denied  in  the  answer,  under  oath,  that  no  injunction  will  issue  be- 
fore final  hearing.  And  this  is  quite  strictly  adhered  to,  although  the 
bill  discloses  grounds  of  equitable  relief.  In  the  case  under  consider- 
ation there  are  clear,  explicit,  and  circumstantial  denials  by  the  defend- 
ants, under  oath,  of  every  allegation  made  and  put  forward  by  the  com- 
plainant as  a  basis  for  the  granting  of  the  preliminary  injunction.  Such 
denials  must  be  a  bar  to  the  complainant's  present  right  to  the  writ.  As 
the  case  is  now  presented  to  the  court  upon  the  pleadings,  the  equities 
of  the  bill  are  fully  answered.  Of  course,  under  these  circumstances, 
there  can  be  no  preliminary  injunction  at  this  stage  of  the  cause.  But 
were  this  not  so,  there  is  another  feature  in  the  cause  which  must  defeat 
the  complainant's  motion.  The  answer  not  only  denies  the  alleged  in- 
fringement, but  as  well  calls  in  question  the  validity  and  force  of  the 
letters  patent  in  question.  The  defendants  charge  want  of  novelty  and 
prior  use,  and  they  produce  before  the  court,  in  support  of  these  allega- 
tions, affidavits  of  reputable  witnesses  testifying  thereto,  as  well  as  let-  , 
ters  patent,  both  English  and  American,  which  certainly  antedate  the 
patent  of  Pearce  &  Beardsley,  and  appear,  to  some  extent,  at  least,  to 
cover  or  comprise  identical  or  strongly  similar  inventions  to  that  claimed 
in  this  cause.  A  very  serious  question  is  thus  raised,  and  one  which 
ought  not  to  be  determined  or  disposed  of  on  a  motion  for  a  preliminary 
injunction.  In  lllivgwoiih  v.  Spaulding,  9  Fed.  Rep.  154,  a  case  very 
similar  to  the  one  under  consideration.  Judge  Nixon,  in  this  court,  used 
this  terse  language: 

"This  is  an  application  for  a  preliminary  Injunction.    None  should  ever  be 
granted  where  the  answering  aftidavits  show  a  reasonable  doubt  about  the 
novelty  or  validity  of  the  coinplainant's  patent.     The  complainant,  in  such 
v.43F.no.4— 20 
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case,  must  wait  for  his  injunction  until  the  final  hearing,  when  the  court  will 
be  better  able,  upon  the  proofs,  to  ascertain  the  facts." 

I  think  the  practice,  8o  approved  by  Judge  Nixon,  is  sound,  and  I 
shall  follow  it.     The  motion  for  preliminary  injunction  is  denied. 


Stbiner  Fire-Extinguisher  Co.  v.  Holloway. 

(CircuU  CourU  D.  Maryland.    June  27, 1890.) 

Patents  for  Inventions— Novelty—Chemical  Fire-Extinguishers. 

The  fourth  claim  of  patent  No.  172,442,  February  10, 1874,  to  John  BL  Stelner,  for 
improvement  in  chemical  fire-extinguishers,  held  valid,  the  defendant  having  ad- 
mitted the  infringement,  and  all  the  testimony  adduced  tending  to  support  the  nov- 
elty and  patentability  of  the  combination. 

In  Equity. 

J.  J.  Al^nder  and  John  P.  AdatriSj  for  complainants. 

-R.  W.  Appkgarthf  for  defendant. 

Morris,  J.  This  is  a  bill  in  equity  for  an  injunction  and  an  account, 
alleging  infringement  by  the  defendant  of  letters  patent  No.  172,442, 
dated  February  10,  1874,  on  application  filed  January  5, 1874,  granted 
to  John  H.  Stelner  for  improvement  in  chemical  fire-extinguishers.  The 
infringement  charged  relates  solely  to  the  fourth  claim  of  the  patent, 
which  is  for  the  following  combination: 

'*(4)  A  cbemiciil  fire-engine,  consisting  of  a  wheeled  frame  provided  with 
a  generator  or  extinguisher,  and  with  a  hollo w-journaled  reel,  N,  the  latter 
having  its  journal  connected  permanently  to  the  generator  by  a  pipe,  M,  and 
provided  with  a  hose,  O,  coupled  to  it  as  shown  and  described." 

The  patentee  disclaims  any  novelty  in  the  hollow-journaled  reel  itself, 
and  in  his  specifications  states: 

'*!  am  aware  that  a  hollo w-journaled  reel,  such  as  used  by  me  in  this  en- 
gine, is  not  new,  and  therefore  I  lay  no  claim  thereto  except  in  connection 
with  the  generator  and  connecting  pipe  as  shown." 

Although  by  the  defendant's  answer  almost  every  possible  defense  is 
pleaded,  no  proof  was  introduced  to  support  any  one  of  them  except  that 
of  prior  invention,  and  in  support  of  that  only  four  prior  patents  were 
filed,  and  no  other  proof  of  prior  publication  or  known  use  was  pro- 
duced. The  defendant,  who  has  been  a  leading  manufacturer  of  chem- 
ical fire-extinguishers  since  1872,  in  his  own  testimony  admitted  the  in- 
fringement, and  substantially  admitted  the  novelty  and  patentability  of 
Steiner's  fourth  claim.  It  is  proven  that  the  defendant  has  desired  to 
obtain  a  license  from  the  complainant,  and  the  admissions  in  his  testi- 
mony and  the  weakness  of  his  defense  cast  some  doubt  upon  the  serious- 
ness of  this  contest. 

Some  difficulties  with  regard  to  the  Steiner  fourth  claim  suggest  them- 
selves upon  an  inspection  of  the  claim.     They  arise  from  apparent  want 
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of  novelty  and  patentability.  It  was  not  new  to  use  ordinary  hose  wound 
on  an  ordinary  reel,  mounted  upon  the  same  wheeled  carriage  with  the 
generators  of  a  chemical  fire-extinguisher.  This  is  shown  in  patent  No. 
131,414,  to  Stillson  &  Kley,  September  17,  1872.  It  is  admitted  that 
the  hoDow-journaled  reel  of  itself  was  not  new;  and  upon  first  impres- 
sion it  would  seem  that  there  was  no  invention  in  substituting  the  hol- 
low-journaled  reel  for  the  ordinary  reel.  There  is  no  doubt,  however, 
that  the  proof  shows  that  this  substitution  is  a  very  great  improvement 
in  the  usefulness  and  efficiency  of  the  machine  for  the  purpose  for  which 
it  is  designed.  -The  hollow  journal  of  the  reel  is  permanently  connected 
with  the  generator,  or  with  the  receiver  of  the  generator,  by  a  metal  pipe 
controlled  by  a  stop-cock,  so  as  to  be  always  ready  for  instant  use,  and 
so  tlmt  any  required  length  of  hose  can  be  uncoiled  and  used  without 
severing  the  permanent  connection  between  it  and  the  generator,  and 
without  doubt,  this  is  a  great  advantage  in  a  machine  which  depends 
for  its  usefulness  upon  the  quickness  with  which  it  can  be  put  to  work. 

Anotherdifficulty  which  suggests  itself  upon  first  impression  iswhether, 
after  the  reel  and  the  generator  are  permanently  connected,  they  do  not 
each  operate  just  as  before,  remaining  simply  an  aggregation  of  separate 
elements,  without  any  new  result  produced  by  their  union.  But,  con- 
trary to  this  first  impression,  all  the  proof  which  has  been  produced, 
including  the  testimony  of  the  defendant  himself,  tends  to  show  that  not 
only  is  the  efficiency  of  the  machine  as  to  its  readiness  for  instant  use 
greatly  improved  by  having  the  connection  between  the  hose  and  the 
generator  permanent,  and  the  hose  so  attached  that  it  can  be  used  with- 
out uncoiling  more  than  is  actually  required,  but  that  the  hollow  journal 
itself  acts  as  a  revolving  receiver  for  the  gas  and  water,  and  effects  a  more 
permanent  commingling  of  them,  and  also  more  perfectly  neutralizes  any 
free  acid  which  may  be  forced  from  the  generator,  and  that  it  eliminates 
the  risk  of  the  escape  of  the  gas  without  the  water.  Thus  it  is  claimed 
that  the  hollow  journal  performs  a  new  function,  and  avoids  a  difficulty 
encountered  in  other  contrivances  in  which  there  was  a  liability  of  alter- 
nate discharges  of  gas  and  water,  the  two  not  being  properly  commingled, 
and  also  avoiding  the  risk  of  a  discharge  of  free  acid  which  had  not  been 
entirely  neutralized  by  thorough  mixing.  This,  if  true,  is  a  new  and 
beneficial  result,  due  to  the  patented  combination,  quite  apart  from  the 
mere  mechanical  convenience  of  having  the  hose  and  the  generator  per- 
manently attached  one  to  the  other,  and  it  relieves  the  claim  from  the 
objection  which  was  fatal  in  Hailea  v.  Van  Wonner,  20  Wall.  353,  and 
Thatcher  Heating  Co.  v.  BuHia,  121  U.  S.  280,  7  Sup.  Ct.  Rep.  1034. 

As  showing  the  utility  of  the  Steiner  combination,  it  is  testified  that 
since  it  has  come  into  use  it  has  become  an  essential  part  of  all  chemical 
fire-extinguishers  of  the  class  on  which  the  defendant  uses  it,  and  that 
there  is  no  market  for  those  which  do  not  have  it;  and  as  evidence  that 
it  did  require  invention  to  contrive  it,  there  is  proof  that,  although  the 
difficulties  which  it  is  said  to  meet  were  well  known  to  many  manufact- 
urers, who  were  all  trying  to  improve  their  machines,  no  one  discovered 
its  advantages  until  Steiner  introduced  it,  since  which  it  has  been  ac- 
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knowledged  to  be  an  essential  feature  of  a  good  wheeled  chemical  fire- 
extinguisher.  With  all  the  testimony  in  the  case  tending  in  one  way, 
and  with  the  legal  presumption  in  favor  of  the  validity  of  the  patent  to 
support  it,  it  must  be  held,  for  the  purposes  of  this  case  at  least,  that 
the  Steiner  fourth  claim  is  valid,  unless  the  four  patents  put  in  evidence 
as  anticipations  defeat  it.  These  four  patents  are:  (1)  No.  131,414, 
September  17,  1872,  to  Stillson  &  Kley.  This  patent  shows  only  the 
ordinary  solid  spindle  hose-reel,  and  not  the  hoUow-joumaled  reel,  which 
is  the  only  element  in  controversy  in  the  present  case.  (2)  No.  142,488, 
September  2, 1873,  to  O.  R.  Mason,  for  improvement  in-devioes  for  thaw- 
ing ice  from  water  or  gas  pipes.  This  shows  the  hollow-journaled  reel, 
in  connection  with  a  force-pump,  but  suggests  nothing  which  the  hollow- 
journaled  reel  alone  would  not  as  well  suggest.  (3)  No.  142,637,  Sep- 
tember 9,  1873,  to  Finley  Latta,  for  improvement  in  chemical  fire-ex- 
tinguishers. It  shows  a  rotary  generator,  around  which  the  hose  is 
wound,  so  that  the  generator  itself  serves  as  a  hollow  journal.  The  de- 
fects of  this  apparatus  are  quite  obvious,  and  the  testimony  shows  that 
it  was  practically  useless,  and  never  could  work,  and  it  does  not  seem 
to  me  to  be  a  step  in  the  direction  of  what  was  accomplished  by  Steiner. 
(4)  No.  146,386,  January  13,  1874,  to  John  Dillon,  for  an  improve- 
ment in  fire-extinguishers.  This  shows  a  hollow-journaled  reel  for  a 
hose-pipe,  to  be  connected  with  the  ordinary  water  supply,  and  to  be 
affixed  to  the  wall  of  a  building.  It  does  not  seem  to  me  to  suggest 
anything  in  the  direction  of  the  complainant's  device  which  the  hollow- 
journaled  reel  would  not  itself  suggest.  I  do  not  find  any  one  of  these 
four  patents  to  be  an  anticipation.  I  will  sign  a  decree  in  usual  form 
in  favor  of  the  complainant. 


Dederick  v.  Wilmon. 
(Circuit  Court,  E.  D.  Pennsyloanicu    April  38, 1890.) 

Patbnts  for  Inventions— Prior  State  of  the  Art—Infrinobmbnt. 

The  first  claim  of  letters  patent  No.  170,997,  to  Peter  El  Dederick,  dated  Deoem* 
ber  14, 1875,  reading  as  follows:  "In  a  bailing-press,  the  combination  of  the  beater 
or  feeder,  E,  with  the  lever,  L,  and  the  rod,  e-2,  for  the  parposes  herein  set  forth, " 
—is  not  invalid  in  view  of  the  prior  ntate  of  the  art. 

This  was  a  bill  in  equity  to  recover  for  the  infringement  of  letters  pat- 
ent No.  170,997,  granted  to  Peter  K.  Dederick,  the  complainant,  dated 
December  14, 1875,  for  improvements  in  bailing-presses.  The  first  claim 
only  of  the  patent,  covering  a  peculiar  kind  of  automatic  feeding  appli- 
ance, was  put  in  issue.  It  reads  as  follows:  "In  a  bailing-press,  the 
combination  of  the  beater  or  feeder,  E,  with  the  lever,  L,  and  rod  e-2,^ 
for  the  purposes  herein  set  forth."  The  defense  relied  upon  was  want  of 
invention,  in  view  of  the  following  patents :  Walker,  No.  27,584;  Moore, 
No.  83,080;  Cooper,  No.  28,970;  and  Dederick,  No.  152,084. 
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Ohurch  &  Churchy  for  complainant. 

Oeorge  H.  Knight  and  Lyaander  HUl,  for  defendant. 

Before  McKennan  and  Butler,  J  J. 

Per  Curiam.  We  do  not  find  anything  in  the  state  of  the  art  that 
would  justify  us  in  declaring  the  patent  in  suit  invalid.  It  is  therefore 
sustained.  The  infringement  is  dear.  A  decree  will  therefore  be  entered 
for  the  complainant,  with  costs. 


The  Miranda. 

The  Joggins  Ravt. 

Leary  v.  The  Miranda. 

New  York,  N.  F.  &  H.  S.  S.  Co.,  Limited,  v.  Leabt. 

{Circuit  Court,  E.  D,  New  Tork.   June  26, 1800.) 

Towag»—Raft--Costiu.ct— Storm— Negligenojs. 

The  owner  of  the  steamer  Miranda  contractecL  by  a  written  charter-party,  to  tow 
a  large  raft  of  logs  bv  sea  from  Port  Joggins,  Nova  Scotia,  to  New  Tork.  The  tow 
left  Port  Joggins  on  the  6th  of  December,  1887.  On  the  Idtb,  in  the  midst  of  a  heavy 
gale,  the  towing  hawsers  parted.  The  steamer  \aj  by  the  raft  for  « time,  and  then 
started  for  New  York,  arriving  there  on  the  22d.  The  raft  became  a  total  loss.  Suit 
was  brought  to  recover  for  the  loss  of  the  raft,  and  a  cross-action  to  recover  the  tow- 
age money  under  the  contract.  The  raft-owner  claimed  various  faults  in  the  Mi- 
randa: (1)  That  the  original  contract  had  been  modified  by  an  agreement  that  the 
raft  should  be  towed  to  £astport  for  orders,  and  not  directly  to  New  Tork,  which 
modification  had  been-  violated.  Held,  that  such  agreement  was  not  proved.  (2) 
That  the  tow  was  taken  to  sea  against  the  protest  of  a  representative  of  the  raft- 
owner  aboard  the  Miranda.  Held,  that  the  charter-party  contained  no  provision 
which  gave  any  one  power  to  direct  the  master  of  the  Miranda  where  to  go,  and, 
on  the  evidence,  the  master  committed  no  breach  of  duty  in  going  as  he  did,  for  at 
the  time  he  made  such  determination  the  weather  was  fine  and  the  danger  or  a  voy- 
age to  New  York  was  not  so  obvious  as  to  make  the  attempt  negligence.  (8)  That 
the  contract  was  violated  when  the  master  determined  to  go  outside  Nantucket 
shoals,  instead  of  through  Vineyard  sound.  Held  that  under  the  then  known  facts 
of  the  availability  of  Vineyard  sound  for  the  passage  of  such  a  tow,  it  was  no  breach 
of  the  master's  duty  to  omit  to  go  through  that  sound.  (4)  That  the  master's 
failure  to  keep  near  ports  of  safety  caused  the  loss.  Held  tnat,  under  the  condi- 
tion of  weather  which  existed  when  the  master  determined  to  go  outside,  such 
failure  was  no  breach  of  duty.  (5)  That  the  Miranda  had  insufficient  hawsers  and 
stores.  Held,  that  such  insufBciency  was  not  proved.  (6)  That  there  was  fault  in 
not  sooner  sending  the  Miranda  out  again  to  look  for  the  raft  after  arrival  of  the 
steamer  at  New  York.  Held,  that  this  was  no  fault,  as  by  the  time  the  steamer's 
necedsary  repairs  were  finished  it  had  become  evident  that  further  search  was  use- 
less. The  libel  for  the  loss  of  the  raft  was  therefore  dismissed,  and  the  cross-libel 
for  the  towage  money  sustained.    Affirming  40  Fed.  Bep.  533. 

In  Admiralty.  On  appeal  from  district  court.  See  40  Fed.  Rep. 
533. 

Action  by  Leary,  owner  of  a  raft  known  as  the  "Joggins  Raft," 
against  the  steamer  Miranda  for  negligence  in  towage,  resulting  in  the 
loss  of  the  raft.  Cross-action  by  the  owner  of  the  Miranda  for  towage 
money.  , 

On  appeal  to  the  circuit  court  in  the  case  of  Leary  v.  The  Miranda, 
the  findings  of  the  circuit  justice  were  as  follows: 
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"In  this  case  I  find  the  following  facts: 

"First.  During  the  spring,  summer,  and  autumn  of  1887,  a  log  raft  was 
constructed  at  Port  Joggins,  Nova  Scotia,  on  the  shore  of  the  Bay  of  Fundy, 
for  the  libelant,  James  I).  Leary,  under  the  superintendence  of  one  Robertson, 
who  had  an  interest  in  the  profits  of  the  enterprise.  The  raft  consisted  of 
21,000  round  timbers  ranging  from  10  to  30  incnes  in  diameter  and  from  35 
to  70feet  in  length,  and  contained  in  all  3,000,000  feet  of  timber.  It  weighed 
6,500  tons.  It  was  525  feet  long,  about  33  feet  high  and  50  feet  beam,  ta- 
pering to  a  diameter  of  15  feet  at  each  end.  The  raft  was  bnilt  in  a  cradle 
on  the  shore  under  a  patent  owned  by  Robertson,  and  was  designed  to  be 
towed  to  New  Yori?  and  there  to  be  brolien  up.  as  an  economical  method  of 
transporting  the  timber  of  which  it  was  constructed.  Tiirough  the  center 
length  of  the  raft  was  a  chain,  from  wliich  at  stated  intervals  smaller  chains 
radiated  to  the  circumference,  and  at  the  circumference  each  set  of  radiating 
chains  was  bound  together  by  another  chain  encircling  the  raft.^  These  sets 
of  radiating  chains  were  about  15  feet  apart.  The  design  was  that  the  raft 
should  be  towed  by  the  center  chain.  Any  strain  put  upon  the  center  chain, 
eitiier  at  the  forward  end  or  the  after  end,  was  transmitted  through  the  radi- 
ating chaius  to  the  outside  chains,  and  so  served  to  bind  the  raft  together. 
The  heavier  the  strain  upon  the  center  chain,  the  more  closely  bound  was  the 
raft. 

*' Second,  The  Miranda  is  an  iron  steamer  of  a  registered  tonnage  of  734. 
tons,  her  length  is  220  feet,  her  beam  32  feet,  her  clepth  24  feet.  She  was 
built  in  England  in  1884,  and  thereafter  was  maintained  as  a  freight  and 
passenger  steamer  between  New  York,  Newfoundland,  and  Nova  Scotia. 
Her  agents  in^New  York  were  Bo  wring  &  Archibald. 

"Third,  The  raft  was  launched  on  the  15th  of  November,  1887.  On  the 
9th  of  November,  the  libelant  applied,  through  a  broker,  to  Bowring  &  Arch- 
ibald, to  consider  a  proposition  for  towing  the  raft  from  Two  Rivers  or  St. 
.Johns,  New  Brunswick,  to  New  York,  and  after  that  date  there  was  some 
negotiation  between  the  libelant  and  Messrs.  Bowring  &  Archibald,  looking 
to  the  employment  of  the  steamer  Miranda,  then  at  Halifax,  for  the  service, 
m  the  event  of  the  proposed  launch  being  a  success.  These  negotiations 
failed,  and,  after  the  launching  of  the  raft,  and  on  the  16th  of  November, 
1887,  a  charter-party  was  made  in  the  terms  following,  to- wit:    . 

"  •  This  contract  made  the  16th  day  of  Nov.,  1887,  between  Bowring  & 
Archibald,  agts.  of  the  Br.  str.  Miranda,  of  731  tons  reg.,  and  J.  D.  Leary, 
of  N.  Y.,  owner  or  agent  of  the  log  raft  recently  launched  in  Nova  Scotia, 
witnesseth,  that  the  said  Bowring  &  Archibald  hereby  agree  to  charter  the 
said  str.  Miranda  to  tow  said  log  raft  from  St.  Johns,  N.  B.,  or  other  safe 
port  in  N.  B.  or  Nova  Scotia  where  the  str.  can  always  lie  afloat,  to  the  port 
of  New  York,  on  the  following  terms  and  conditions:  That  the  said  J.  D. 
Leary  shall  pay  to  the  said  Bowring  &  Archibald  for  the  use  of  the  str.  Mi- 
randa the  sum  of  three  thousand  dollars  ($3,000)  U.  S.  currency  for  towage 
of  said  log  raft  from  said  safe  port  in  N.  B.  or  N.  S.  to  the  port  of  New  York, 
payable  in  New  York  on  delivery  of  said  log  raft.  Should  the  log  raft  get 
adrift,  str.  Miranda  to  search  for  raft  until  she  finds  her  and  again  takesJier  in 
tow.  or  until  she  is  ordered  to  desist  by  chaiterers'  representatives  on  board 
said  str.,  or,  in  the  event  of  no  such  representative  being  on  board,  ur  til  the 
captain  thinks  it  advisable  to  desist.  In  case  the  steamer  finds  the  raft,  tie  str. 
is  to  be  paid  at  the  rate  of  three  hundred  dollars  ($300)  per  day  additi  nal  or 
proportional  for  any  part  of  a  day  while  searching.  Should  raft  be  lo  t,  str. 
shall  i\ot  receive  amount  named  for  towage,  but  shall  be  paid  at  the  ate  of 
three  hundred  dollars  ($300)  per  day  for  each  day,  and  proportiona  ly  for 
every  part  of  a  day,  from  the  time  she  leaves  said  port  in  N.  B.  or  ^  ,  S.  as 
above,  until  she  arrives  at  New  York.    It  is  agreed  that  charterer  ma  r  have 
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a  representative  on  board  said  atr.,  whose  passage  will  be  free,  and  the  offi- 
cers and  crew  shall  render  all  the  assistance  and  facilities  that  may  be  required 
for  the  safety  of  the  said  log  raft.  Steamer  to  pay  all  her  own  port  charges, 
and  to  provide  towing  lines  only.  Demurrage,  two  hundred  and  fifty  dollars 
($250)  per  day,  should  steamer  be  detained  at  said  port  in  N.  B.  or  K.  S. 
waiting  for  raft.  It  is  understood  and  hereby  agreed  that  this  contract  is 
completed  on  the  part  of  Bowring  &  Archibald  when  said  log  raft  has  been 
delivered  in  any  part  of  the  port  of  New  York.  Steamer  to  have  a  lien  on 
said  log  raft  for  towages  and  other  services  as  above,  and  for  demurrage  if 
incurred.  Penalty  for  non-performance  of  this  contract,  estimated  amount 
of  damages.' 

*'Mr.  Leary  was  at  the  time  absent  from  New  York,  but  after  his  return, 
and  before  the  steamer  sailed  from  New  York,  the  clause,  *  It  is  agreed  that 
charterer  may  have  a  representative  on  board  said  str.,  whose  passage  will 
be  free,'  was  altered  to  read,  *  It  is  agreed  that  charterer  may  have  repre- 
sentatives on  board  said  steamer,  but  not  exceeding  three,  whose  passage 
will  be  free.* 

^Fourth.  At  the  time  the  charter  was  made  the  Miranda  was  on  a  voyage 
from  Halifax  to  New  York.  She  arrived  in  New  York  on  tlie  21st  of  Novem- 
ber, and  at  once  commenced  taking  on  board  special  equipment  for  the  towing 
of  the  raft.  This  equipment  was  furnished  by  Bowring  &  Archibald  upon 
consultation  with  Leary  and  one  Litllefield,  who  was  introduced  to  Bowring 
&  Archibald  by  Leary  as  his  representative  who  would  accompany  the  raft. 
Later,  upon  Leary's  suggestion  that  he  might  desire  to  have  one  or  two  men 
accompany  Littleheld,  the  charter  was  modified  as  above  noted.  Bowring  & 
Archibald  complied  in  all  particulars  with  the  suggestions  made  by  Leary  and 
Litllefield.  The  equipment  for  towing  consisted  of  a  14-inch  manilla  liawser, 
200  fathoms  long,  not  entirely  new ;  a  10-inch  manilla  hawser,  1,000  feet  long, 
whicli  was  new;  a  5-inch  wire  hawser,  450  feet  long, — all  of  which  were  pro- 
cured by  hire  from  the  Merritt  Wrecking  Company;  a  new  10-inch  manilla 
hawser,  600  feet  long,  purchased  by  Bowring  &  Archibald  in  New  York;  the 
ship's  9-inch  manilla  hawser,  540  feet  long,  which  had  never  before  been 
used;  and  the  ship's  S^-inch  wire  hawser*  which  had  never  before  been 
used.  Besides  these,  there  was  a  suppl}'  of  shackles  and  chains,  selected  by 
Littlefield  at  the  expense  of  the  ship.  The  size  and  number  of  hawsers  was 
far  in  excess  of  that  originally  proposed  by  Leary,  and  every  requirement  or 
.suggestion  made  by  him  in  respect  to  increasing  the  equipment  was  accepted 
by  Bowring  &  Archibald.  The  steamer's  equipment  was  complete  and  sufii- 
cient. 

"  Fifth.  Littlefield  had  been  a  ship-master,  and  had  superintended  other 
towing  operations  for  Leary.  Littlefield  proposed  that  the  towing  should  be 
done  by  three  hawsers,  one  running  from  a  bridle  over  the  stern  of  the  Mi- 
randa to  the  forward  end  of  the  raft,  and  one  running  from  each  quarter  of  the 
Miranda  to  the  sides  of  the  raft.  With  this  system  of  towing  in  view,  certain 
timbers  were  taken  on  board  at  New  York  to  strengthen  the  after-chocks  of 
the  steamer.  It  was  arranged  that  the  steamer  should  proceed  from  New 
York  to  the  Bay  of  Fundy  in  ballast,  but,  upon  Leary 's  suggestion  that  she 
would  not  tow  well  unless  she  was  fully  three-quarters  loaded,  it  was  arranged 
that  she  should  there  take  cargo  or  ballast,  to  give  her  the  requisite  stability 
for  towing,  before  proceeding  to  the  raft.  To  that  end  a  charter  was  made 
with  King  &  Co.  for  a  cargo  of  plaster  to  be  taken  on  board  at  Windsor,  pro- 
vided the  master  of  the  Miranda  should  find  Windsor  a  proper  place  for  bis 
vessel  to  enter.  To  provide  against  the  contingency  that  the  plaster  charter 
might  fail,  Leary  gave  to  Bowring  &  Archibald  letters  of  introduction  to  Rob- 
ertson and  one  Barnhill,. requesting  them  to  assist  the  master  in  procuring 
a  cargo  of  coal  or  lumber,  if  such  should  be  needed. 
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"Sixth.  The  steamer  left  New  York  in  the  morning  of  November  23d,  Lit- 
tlefield  being  on  board,  and,  after  a  voyage  made  long  bj  bad  weather  and 
heavy  fogs,  reached  Hantsport  in  the  Bay  of  Fundy  on  November  28th.  There 
the  master  found  that  he  could  not  procure  a  cargo  of  plaster  within  a  reason- 
able time,  and,  after  making  inquiries  by  telegraph  for  other  cargo,  proceeded 
to  West  Bay,  Parrsboro,  to  take  coal.  He  arrived  at  West  Bay,  Wednes- 
day, November  30th,  and  there  took  on  board  450  tons  of  coal,  which  were 
lightered  to  him  by  the  schooner  Davida,  there  not  being  sufficient  depth  of 
water  to  permit  the  steamer  to  go  up  the  river  to  the  coal  wharf.  The  coal- 
ing was  completed  at  midnight  of  Monday,  December  5th.  While  the  steamer 
was  lying  in  West  Bay  the  master  procureil  other  timbera  from  shore  and 
service  from  shore,  to  still  further  strengthen  the  stern  chocks. 

"Seventh.  On  Sunday,  December  4th,  Robertson  came  on  board  thesteamert 
and,  upon  examining  the  plans  that  had  been  made  for  towing  the  raft,  an- 
nounced that,  owing  to  the  peculiar  construction  of  the  raft,  the  proposed 
side  hawsers  would  have  an  Injurious  effect,  and  would  assist  in  tearing  the 
raft  to  pieces,  and  that  the  towage  must  be  entirely  by  the  center  chain. 
After  some  conference  with  LittleHeld,  this  system  of  towing  was  adopted; 
and,  considering  the  peculiar  construction  of  the  raft,  it  was  the  proper  sys- 
tem. 

"Eighth.  The  Miranda  left  West  Bay  at  1  a.  m.  of  December  5th,  and 
reached  Port  Joggins  at  7  a.  m.  The  raft  was  then  lying  at  anchor,  drawing 
nineteen  feet.  The  work  of  getting  up  the  raft^s  anchor  and  fastening  the 
tow-lines  occupied  all  of  the  6th  and  the  7th,  and  was  not  completed  until 
Thursday  morning,  December  8th.  The  making  fast  of  the  raft  to  the  steamer 
was  done  under  Littlefield's  and  Robertson's  orders  and  directions,  the  work 
being  performed  by  the  crew  of  the  steamer  and  by  men  employed  from  the 
shore  by  Robertson.  As  made  up  for  towing,  the  14-inch  hawser  was  sliack- 
led  to  the  forward  end  of  the  raft^s  center  chain  and  carried  to  the  port  quar- 
ter of  the  Miranda,  and  thence  made  fast  around  her  mainmast.  This  hawser 
carried  the  weight  of  the  raft.  The  after-end  of  the  raft's  center  chain  was 
led  over  the  top  of  the  raft,  and  was  shackled  by  means  of  intermediate  steel 
hawsers  and  chains  to  the  10-inch  manilla  hawser  which  led  to  the  Miranda's 
starboard  quarter.  This  hawser  was  carried  black,  and  was  intended  to  take 
a  strain  only  in  the  event  of  the  principal  hawser's  breaking.  The  raft  had 
no  rudder  or  steering  apparatus,  and  carried  no  crew.  At  night  it  carried 
no  lights. 

"Ninth.  On  the  8th  of  December  the  steamer  set  sail  from  Port  Joggins 
with  the  raft  in  tow,  and  on  Friday  morning,  December  9th,  was  off  St. 
John.  At  that  point  the  hawsers  fouled,  and  Robertson  then  suggested  that 
the  raft  be  taken  into  Eastport  and  the  voyage  to  New  York  be  abandoned 
for  a  time,  but,  after  consultation  with  Littlefield,  and  on  the  hawsers  being 
cleared,  approved  the  prosecution  of  the  voyage  to  New  York,  The  steamer 
continued  down  the  Bay  of  Fundy.  and  at  the  close  of  the  day,  the  weather 
being  fair,  her  master  selected  the  course  to  sea  outside  of  Grand  Manan,  in- 
stead of  passing  between  Grand  Manan  and  the  main-land.  Two  days  later 
bad  weather  came  on,  with  strong  winds  from  the  southward,  making  a  sea 
in  which  the  raft  labored  heavily,  and  the  raft  dragged  the  steamer,  during 
the  continuance  of  this  storm,  ten  miles  back  on  her  course.  On  Monday, 
the  12th,  the  weather  moderated,  but  on  Tuesday,  the  13th,  there  was  a  strong 
north-west  wind  and  a  high  cross-sea.  On  Thursday,  the  15th,  the  weather 
grew  heavy,  and  at  midnight  it  was  blowing  a  gale,  which  continued  on 
Friday,  the  16th,  the  steamer  roiling  rails  under  and  the  sea  breaking  over 
the  raft.  On  Friday  morning,  and  before  the  height  of  the  gale,  the  steamet 
and  raft  had  reached  a  point  within  sixty  miles  of  Block  island,  but  then 
were  driven  more  than  eighty  miles  further  out  to  sea,  the  steamer  being 
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powerless  to  control  the  raft.  On  Saturday,  ttie  17th.  the  wind  moderated 
somewhat*  and  at  noon  the  steamer  resumed  her  courfie  to  New  York;  but 
later  in  the  day  she  was  struck  by  another  gale,  which,  by  the  morning  of 
Monday,  the  18th,  had  grown  to  a  hurricane,  the  wind  blowing  at  times  at 
the  rate  of  over  seventy  miles  an  hour.  On  this  morning  Captain  Leseman, 
her  master,  was  on  the  bridge,  and  the  storm  was  at  its  height;  the  wind  was 
from  soutli-south-west;  and  the  sea  was  running  completely  over  the  steamer 
and  raft  most  of  the  time.  About  half -past  seven  the  steamer's  engines 
were  slowed,  and  a  few  minutes  later  the  port  hawser  broke.  The  strain 
then  fell  on  the  starboard  hawser,  and  that  strain  tore  out  the  bitts  of  the 
vessel,  to  which  it  was  fastened,  and  tore  away  certain  portions  of  the  deck 
of  the  vessel,  and  the  raft  was  free.  A  small  portion  of  the  starboard  hawser 
was  saved  by  cutting  it  as  it  was  running  out  after  the  bitts  were  torn  out. 
All  through  that  day  the  storm  continued  with  such  severity  that  the  steamer 
could  not  resume  a  course,  but  lay  hove  to.  Her  crew  was  exhausted;  her 
hawsers  were  gone ;  her  bitts  and  decks  were  torn ;  her  mainmast  was  strained. 
It  was  determined  by  all  on  board  the  Miranda,  including  Robertson  and 
Littlefield,  that  the  steamer  should  go  to  New  York.  She  arrived  at  White- 
stone,  Long  Island  sound,  on  December  20th,  and  came  up  to  New  York  two 
days  later,  and  then  underwent  repairs,  which  occupied  a  week  or  ten  days. 
She  was  not  in  condition  to  go  to  sea  or  to  search  for  the  raft  until  these  re- 
pairs were  completed,  but  on  tlie  21st  of  December  the  United  States  govern- 
ment sent  out  their  ship  Enterprise,  under  command  of  Captain  McCalla,  to 
search  for  the  raft,  and  to  bring  it  into  port,  or  to  lie  by  the  raft  and  warn 
vessels  of  it  as  an  obstruction  to  navigation.  The  Enterprise  sailed  from 
Brooklyn  at  6  P.  M.  of  December  21st,  went  out  through  Long  Island  sound, 
and  on  the  24th  of  December  found  sufficient  floating  logs  to  assure  her  that 
the  raft  was  broken  up.  On  the  25th  of  December  the  steamer  Missouri, 
bound  on  a  voyage  from  BHltimore  to  London,  fell  in  with  a  field  of  logs 
from  the  raft,  extending  as  far  as  the  eye  could  reach,  and  her  course  lay 
through  this  field  for  five  miles.  The  libelant  also  sent  out  the  steamer 
Morse,  but  she  found  nothing  but  drifting  logs. 

** Tenth.  The  Miranda  was  tight,  stauncli,  and  strong,  was  fully  manned 
and  equipped  for  tbe  service  which  she  undertook,  and  was  fully  provisioned. 
She  prepared  for  and  prosecuted  the  voyage  with  due  dispatch.  The  service 
was  a  novel  one.  The  enterprise  on  the  part  of  the  libelant  was  experimental 
and  speculative,  and  without  precedent.  In  performing  the  service  the  master 
of  the  Miranda  exercised  his  best  judgment,  and  he,  with  his  ofiicers  and  crew, 
were  at  all  times  diligent  and  attentive  to  the  requirements  of  the  situation. 

"Eleventh.  In  taking  a  course  to  sea,  on  leaving  the  Bay  of  Fundy,  instead 
of  following  the  coast,  the  master  of  the  Miranda  acted  upon  his  own  best 
judgment,  after  consultation  with  Littlefield,  who  agreed  with  him  that  such 
was  the  better  course;  and,  considering  the  size  and  weight  of  the  raft,  and 
its  infiuence  upon  the  steamer  in  case  of  storm,  it  was  prudent  and  proper  to 
proceed  to  sea  instead  of  hugging  the  shore. 

*' Twelfth,  In  not  going  through  Vineyard  sound  with  the  raft  the  master 
acted  upon  his  own  best  judgment,  formed  after  consultation  with  Leary  and 
Littlefield  and  Bo  wring,  in  New  York,  before  leaving  for  Nova  Scotia,  all  of 
whom  agreed  with  him.  And,  considering  the  draught  of  the  raft,  its  weight, 
and  the  fact  that  it  carried  no  lights,  and  the  prevalence  of  fog  in  Vineyard 
sound,  it  would  not  have  been  prudent  or  proper  to  attempt  to  take  the  raft 
through  those  narrow  waters. 

*' Thirteenth,  The  raft  was  lost  through  the  perils  of  the  sea  and  the  in- 
herent difficulties  of  the  enterprise,  and  without  any  fault  or  negligence  or 
omission  on  the  part  of  the  claimant  in  the  performance  of  its  duties. 

"On  the  foregoing  facts  I  find  the  following  conclusions  of  law: 
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** First,  The  libelant,  having  failed  to  prove  that  the  loss  of  the  raft  was 
the  direct  and  natural  result  of  any  want  of  reasonable  care  and  skill  on  the 
part  of  the  Miranda,  is  not  entitled  to  recover  damages  in  this  action. 

*^ Second.  The  claimant  is  entitled  to  a  decree  of  this  court  dismissing  the 
libel,  and  for  its  costs  in  the  district  court  taxed  at  $814.72,  and  for  its  costs 
in  this  court,  to  be  taxed." 

On  appeal  to  the  circuit  court  in  the  case  of  New  Yorh^  N.  F*  &  H.  S. 
S.  Co. ,  LimUedj  v.  Leary  the  findings  of  the  circuit  justice  were  as  follows: 

**In  this  case  I  find  the  following  facts: 

'* First.  During  the  spring,  summer,  and  autumn  of  1887,  a  log  raft  was 
constructed  at  Port  Joggins,  Nova  Scotia,  on  the  shore  of  the  Bay  of  Fundy, 
for  the  appellant,  James  D.  Leary,  under  the  superintendence  of  one  Robert- 
son, who  had  an  interest  in  the  prolits  of  the  enterprise.  The  raft  consisted 
of  21,000  round  timbers  ranging  from  10  to  30  inches  in  diameter  and  from 
35  to  70  feet  in  length,  and  contained  in  all  3,000,000  feet  of  timber.  It 
weighed  6,500  tons.  It  was  525  feet  long,  about  33  feet  high,  and  50  feet 
beam,  tapering  to  a  diameter  of  15  feet  at  each  end.  The  raft  was  built  in  a 
cradle  on  the  shore  under  a  patent  owned  by  Robertson,  and  was  designed  to 
be  towed  to  New  York  and  there  to  be  broken  up,  as  an  economical  method 
of  transporting  the  timber  of  which  it  was  constructed.  Through  the  center 
length  of  the  raft  was  a  chain,  from  which  at  stated  intervals  smaller  chains 
radiated  to  the  circumference,  and  at  the  circumference  each  set  of  radiating 
chains  was  bound  together  by  another  chain  encircling  the  raft.  These  sets 
of  radiating  chains  were  about  15  feet  apart.  The  design  was  that  the  raft 
should  be  towed  by  the  center  chain.  Any  strain  put  upon  the  center  chain, 
either  at  the  forward  end  or  the  after  end,  was  transmitted  through  the  radi- 
ating chains  to  the  outside  chains,  and  so  served  to  bind  the  raft  together. 
The  heavier  the  strain  upon  the  center  chain,  the  more  closely  bound  was  the 
raft. 

"Second.  The  Miranda  is  an  iron  steamer  of  a  registered  tonnage  of  734 
tons;  her  length  is  220  feet,  her  beam  32  feet,  her  depth  24  feet.  She  was 
built  in  England  in  1884,  and  thereafter  was  owned  and  maintained  as  a 
freight  and  passenger  steamer  between  New  York,  Newfoundland,  and  Nova 
Scotia  by  the  libelant,  a  British  corporation  duly  authorized  to  carry  on  audi 
business.     Her  agents  in  New  York  were  Bowring  &  Archibald. 

''Third.  The  raft  was  launched  on  the  15th  of  November,  1887.  On  the 
9th  of  November  the  appellant  applied  through  a  broker  to  Bowring  A  Archi- 
bald, to  consider  a  proposition  for  towing  the  raft  from  Tw*o  Rivers  or  St. 
Johns,  New  Brunswick,  to  New  York,  and  after  that  date  there  was  some 
negotiation  between  Leary  and  Bowring  &  Arcliibald  looking  to  the  employ- 
ment of  the  steamer  Miranda,  then  at  Halifax,  for  the  service,  In  the  event  of 
the  proposed  launch  being  a  success.  These  negotiations  failed,  and  after  the 
launching  of  the  raft,  and  on  the  16th  of  November,  1887,  a  charter-party 
was  made  in  the  terms  following,  to- wit: 

"•This  contract  made  the  16th  day  of  Nov.,  1887,  between  Bowring  & 
Archibald,  agts.  of  the  Br.  str.  Miranda,  of  734  tons  reg.,  and  J.  D.  Leary, 
of  N.  Y.,  owner  or  agent  of  the  log  raft  recently  launched  in  Nova  Scotiti, 
witnesseth,  that  the  said  Bowring  &  Archibald  hereby  agree  to  charter  the 
said  str.  Miranda  to  tow  said  log  raft  from  St.  Johns,  N.  B.,  or  other.safe  port 
in  N.  B.  or  Nova  Scotia  where  the  str.  can  always  lie  afloat,  to  the  port  of 
New  York,  on  the  following  terms  and  conditions:  That  the  said  J.  D.  Leary 
shall  pay  to  the  said  Bowring  &  Archibald  for  the  use  of  the  str.  Miranda  the 
sum  of  three  thousand  dollars  (83,000)  U.  S.  currency  for  towage  of  said  log 
raft  from  said  safe  port  in  N.  B.  or  N.  S.  to  the  port  of  New  York,  payable 
in  New  York  on  delivery  of  said  log  raft.    Should  the  log  raft  get  adrift,  str. 
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Miranda  to  search  for  raft  until  she  finds  her  and  again  tikes  her  in  tow,  or 
until  she  is  ordered  to  desist  by  charterers*  representatives  on  board  said  str., 
or  in  the  event  of  no  such  representative  being  on  board,  until  the  captain 
thinks  it  advisable  to  desist.  In  case  tlie  steamer  finds  the  raft  the  str.  is  to  be 
paid  at  the  rate  of  three  hundred  dollars  (;^00)  per  day  additional  or  pro- 
portional for  any  part  of  a  day  while  searching.  Should  raft  be  lost,  str.  shall 
not  receive  amount  named  for  towage,  but  shall  be  paid  at  the  rate  of  three 
hundred  dollars  ($300)  per  day  for  each  day,  and  proportionally  for  every  part 
of  a  day,  from  the  time  she  leaves  said  port  in  N.  B.  or  N.  S.  as  above,  until 
she  aiTives  at  New  York.  It  is  agreed  tliat  charterer  may  have  a  represent- 
ative on  board  said  str.,  whose  passage  will  be  free,  and  the  officers  and  crew 
shall  render  all  the  assistance  and  facilities  that  may  be  required  for  the  safety 
of  the  said  log  raft.  Steamer  to  pay  all  her  own  port  charges,  and  to  provide 
towing  lines  only.  Demurrage,  two  hundred  and  fifty  dollars  ($250)  per  day, 
should  steamer  be  detained  at  said  port  in  N.  B.  or  K.  S.  waiting  for  raft.  It 
is  understood  and  hereby  agreed  that  this  contract  is  completed  on  the  part  of 
Bow  ring  &  Archibald,  when  said  log  raft  has  been  delivered  in  any  part  of 
the  port  of  New  York.  Steamer  to  have  a  lien  on  said  log  raft  for  towages  and 
other  services  as  above,  and  for  demurrage  if  incurred.  Penalty  for  non-per- 
formance of  this  contract,  estimated  amount  of  damages. ' 

"Leary  was  at  the  time  absent  from  New  York,  but  after  his  return,  and 
before  the  steamer  sailed  from  New  York,  the  clause,  <It  is  agreed  that  char- 
terer may  have  a  representative  on  board  said  str.,  whose  passage  will  be  free,* 
was  altered  to  read,  *It  is  agreed  that  charterer  may  have  representatives  on 
board  said  steamer,  but  not  exceeding  three,  whose  passage  will  be  free.* 

^^ Fourth.  At  the  time  the  charter  was  made  the  Miranda  was  on  a  voyage 
from  Halifax  to  New  York.  She  arrived  in  New  York  on  the  21st  of  Novem- 
ber, and  at  once  commenced  taking  on  board  special  equipment  for  the  tow- 
ing of  the  raft.  This  equipment  was  furnished  by  Bowring  &  Archibald 
upon  consultation  with  Leary  and  one  Littlefield,  who  was  introduced  to  Bow- 
ring  &  Archibald  by  Leary  as  his  representative  who  would  accompany  the 
raft.  Later,  upon  Leary's  suggestion  that  he  might  desire  to  have  one  or  two 
men  accompany  Littlefield,  the  charter  was  modified  as  above  noted.  Bow- 
ring  &  Archibald  complied  in  all  particulars  with  the  suggestions  made  by 
Leary  and  Littlefield.  The  equipment  for  towing  consisted  of  a  14-inch  ma- 
nilla  hawser,  200  fathoms  long,  not  entirely  new;  a  10-inch  manilla  hawser, 
1,000  feet  long,  which  was  new;  a  5-inch  wire  hawser,  450  feet  long,— all 
of  which  were  procured  by  hire  from  the  Merritt  Wrecking  Company;  a  new 
10-inch  manilla  hawser,  600  feet  long,  purchased  by  Bowring  &,  Archibald  in 
New  York;  the  ship's  9-inch  manilla  hawser,  540  feet  long,  which  had  never 
before  been  used;  and  the  ship's  3J-inch  wire  hawser,  which  had  never  before 
been  used.  Besides  these  there  was  a  supply  of  shackles  and  chains,  selected 
by  Littlefield  at  the  expense  of  the  ship.  The  size  and  number  of  hawsers  was 
far  in  excess  of  that  originally  proposed  by  Leary,  and  every  requirement  or 
suggestion  made  by  him  in  respect  to  increasing  the  equipment  was  accepted 
by  Bowring  &  Archibald.  The  steamer's  equipment  was  complete  and  suffi- 
cient. 

** Fifth.  Littlefield  had  been  a  ship-master,  and  had  superintended  other 
towing  operations  for  Leary.  Littlefield  proposed  that  the  towing  should  be 
done  by  three  hawsers,  one  running  from  a  bridle  over  the  stern  of  the  Mi- 
randa to  the  forward  end  of  the  raft,  and  one  running  from  each  quarter  of 
the  Miranda  to  the  sides  of  the  raft.  With  this  system  of  towing  in  view, 
certain  timbers  were  taken  on  board  at  New  York  to  strengthen  the  after- 
chocks  of  the  steamer.  It  was  arranged  that  the  steamer  should  proceed  from 
New  York  to  the  Bay  of  Tundy  in  ballast,  but,  upon  Leary *s  suggestion  that 
she  would  not  tow  well  unless  she  was  fully  three-quarters  lo^ed,  it  was 
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arranged  that  she  should  there  take  cargo  or  ballast,  to  give  her  the  requisite 
stability  for  towing,  before  proceeding  to  the  raft.  To  that  end  a  charter  waa 
made  with  King  &  Co.  for  a  cargo  of  plaster  to  be  taken  on  board  at  Windsor, 
provided  the  master  of  the  Miranda  should  find  Windsor  a  proper  place  for  his 
vessel  to  enter.  To  provide  against  the  contingency  that  the  plaster  charter 
might  fail,  Leary  gave  to  Bowring  &  Archibald  letters  of  introduction  to  Rob- 
ertson and  one  BarnhilU  requesting  them  to  assist  the  master  in  procuring  a 
cargo  of  coal  or  lumber,  if  such  should  be  needed. 

''cilxth.  The  steamer  left  New  York  in  the  morning  of  Kovember  23d,  Lit- 
tlefield  being  on  board,  and,  after  a  voyage  made  long  by  bad  weather  and 
heavy  fogs,  reached  Uantsport  in  the  Bay  of  Fundy  on  November  28th.  There 
the  master  found  tliat  he  could  not  procure  a  cargo  of  plaster  within  a  reason- 
able time,  and,  after  making  inquiries  by  telegraph  for  other  cargo,  proceeded 
to  West  Bay,  Parrsboro,  to  take  coal.  He  arrived  at  West  Bay,  VVednesday, 
November  30th.  and  there  took  on  board  450  tons  of  coal,  which  were  light- 
ered to  him  by  the  schooner  Davida,  there  not  being  sufficient  depth  of  water 
to  permit  the  steamer  to  go  up  the  river  to  the  coal  wharf.  The  coaling  was 
completed  at  midnight  of  Monday »  December  5th.  While  the  steamer  was 
lying  in  West  Bay  the  master  procured  other  timbers  from  shore  and  service 
from  shore,  to  still  further  strengthen  the  stern  chocks. 

"Seventh.  On  Sunday,  December  4th,  Robertson  came  on  board  the  steamer, 
and,  upon  examining  the  plans  that  had  been  made  for  towing  the  raft,  an- 
nounced that,  owing  to  the  peculiar  construction  of  the  raft,  the  proposed  side 
hawsers  would  have  an  injurious  effect,  and  would  assist  in  tearing  the  raft 
to  pieces,  and  that  the  towage  must  be  entirely  by  the  center  chain.  After 
some  conference  with  Littletield,  this  system  of  towing  was  adopted;  and, 
considering  the  peculiar  construction  of  the  raft,  it  was  the  proper  system. 

"Eighth.  The  Miranda  left  West  Bay  at  1  ▲.  li.  of  December  5th,  and 
reached  Port  Joggins  at  7  a.  m.  The  raft  was  then  lying  at  anchor,  drawing 
nineteen  feet.  The  work  of  getting  up  the  raft's  anchor  and  fastening  the 
tow  lines  occupied  all  of  the  6th  and  7th,  and  was  not  completed  until  Thurs- 
day morning,  December  bth.  The  making  fast  of  the  raft  to  the  steamer  was 
done  under  Littiefield's  and  Robertson's  orders  and  directions,  the  work  being 
performed  by  the  crew  of  the  steamer  and  by  men  employed  from  the  shore 
by  Robeitson.  As  made  up  for  towing,  the  14-inch  hawser  was  shackled  to 
the  forward  end  of  the  raft's  center  chain  and  carried  to  the  port  quarter  of 
the  Miranda  and  thence  made  fast  round  her  mainmast.  This  hawser  carried 
the  weight  of  the  raft.  The  after-end  of  the  raft's  center  chain  was  led  over 
the  top  of  the  raft,  and  was  shackled  by  means  of  intermediate  steel  hawsers 
and  chains  to  the  10-inch  manilla  hawser  wiiich  led  to  the  Miranda's  starboard 
quarter.  This  hawser  was  carried  slack,  and  was  intended  to  take  a  strain 
only  in  the  event  of  the  principal  hawser's  breaking.  The  raft  had  no  rudder 
or  steering  apparatus,  and  carried  no  crew.     At  night  it  carried  no  lights. 

"Ninth.  On  the  8th  of  December  the  steamer  set  sail  from  Port  Joggins 
with  the  raft  in  tow,  and  on  Friday  morning,  December  9th,  was  off  St.  John. 
At  that  point  the  hawsers  fouled,  and  Robertson  then  suggested  that  the  raft 
be  taken  into  Eastport  and  the  voyage  to  New  York  be  abandoned  for  a  time, 
but,  after  consultation  with  Littlefield,  and  on  the  hawsers  being  cleardi,  ap- 
proved the  prosecution  of  the  voyage  to  New  York.  The  steamer  c  ntin- 
ued  down  the  Bay  of  Fundy,  and  at  the  close  of  the  day,  the  weather  >eing 
fair,  her  master  selected  the  course  to  sea  outside  of  Grand  Manan,  ii  stead 
of  passing  between  Grand  Manan  and  the  main-land.  Two  days  Iat(  r  bad 
weather  came  on,  with  strong  winds  from  the. southward,  making  a  ea  io 
which  the  raft  labored  heavily,  and  the  raft  dragged  the  steamer,  duri  g  the 
continuance  of  this  storm,  ten  miles  back  on  her  course.  On  Monde  ^,  the 
12th,  the  weather  moderated,  but  on  Tuesday,  the  13th,  there  was  a  i  trong 
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north- west  wind  and  a  high  cross-sea.  On  Thursday,  the  15th,  the  weather 
grew  heavy,  <ind  at  midnight  it  was  blowin|j  a  gale,  which  continued  on  Fri- 
day, the  16th,  the  steamer  rolling  rails  under  and  the  sea  breaking  over  the 
raft.  On  Friday  morning,  and  before  the  height  of  the  gale,  the  steamer  and 
raft  had  reached  a  point  within  sixty  miles  of  Block  island,  but  then  were 
driven  more  than  eighty  miles  further  out  to  sea,  the  steamer  being  powerless 
to  control  the  raft.  On  Saturday,  the  17th,  the  wind  moderated  somewhat, 
and  at  noon  the  steamer  resumed  her  course  to  New  York;  but  later  in  the 
day  she  was  struck  by  another  gale,  which,  by  the  morning  of  Sunday,  the 
18th,  had  grown  to  a  hurricane,  the  wind  blowing  at  times  at  the  rate  of  over 
seventy  miles  an  hour.  On  this  morning  Captain  Leseman,  her  master,  was 
on  the  bridge,  and  the  storm  was  at  its  height;  the  wind  was  from  south- 
south-west;  and  the  sea  was  running  completely  over  the  steamer  and  raft 
moat  of  the  time.  About  half-past  seven  the  steamer*s  engines  were  slowed, 
and  a  few  minutes  later  tlie  port  hawser  broke.  The  strain  then  fell  on  the 
starboard  hawser,  and  that  strain  tore  out  the  bitts  of  the  vessel,  to  which  it 
was  fastened,  and  tore  away  certain  portions  of  the  deck  of  the  vessel,  and 
the  raft  was  free.  A  small  portion  of  the  starboard  hawser  was  saved  by  cut- 
ting it  as  it  was  running  out  after  the  bitts  were  torn  out.  All  through  that 
day  the  storm  continued  with  such  severity  that  the  steamer  could  not  re* 
sume  a  course,  but  lay  hove  to.  Her  crew  was  exhausted;  her  hawsers  were 
gone;  her  bitts  and  decks  were  torn;  her  mainmast  was  strained.  It  was  de- 
termined by  all  on  bo:ird  the  Miranda,  including  Robertson  and  Littlefleld, 
that  the  steamer  should  go  to  New  York.  She  arrived  at  Whitestone.  Long 
Island  sound,  on  December  20th.  and  came  up  to  New  York  two  days  hiter, 
and  then  underwent  repairs,  which  occupied  a  week  or  ten  days.  She  was 
not  in  condition  to  go  to  sea  or  to  search  for  the  raft  until  these  repairs  were 
completed,  but  on  the  21st  of  December  the  United  States  government  sent 
out  their  ship  Enterprise,  under  command  of  Captain  McCalla,  to  search  for 
the  raft,  and  to  bring  it  into  port,  or  to  lie  by  the  raft  and  warn  vessels  of  it 
as  an  obstruction  to  navigation.  The  Enterprise  sailed  from  Brooklyn  at  6 
p.  M.  of  December  21st,  went  out  through  Long  Island  sound,  and  on  the 
24th  of  December  found  sufficient  floating  logs  to  assure  her  that  the  raft  was 
broken  up.  On  the  25th  of  December  the  steamer  Missouri,  bound  on  a  voy* 
age  from  Baltimore  to  London,  fell  in  with  a  field  of  logs  from  the  raft  ex- 
tending as  far  as  the  eye  could  reach,  and  her  course  lay  through  this  field 
for  five  miles.  Leary  also  sent  out  the  steamer  Morse,  but  she  found  nothing 
but  drifting  logs. 

^Tenth,  The  Miranda  was  fight,  staunch,  and  strong,  was  fully  manned 
and  equipped  for  the  service  which  she  undertook,  and  was  fully  provisioned. 
She  prepared  for  and  prosecuted  the  voyage  with  due  dispatch.  The  service 
was  a  novel  one.  The  enterprise  on  the  part  of  Leary  was  experimental  and 
speculative,  and  without  precedent.  In  performing  the  service  the  master  of 
the  Miranda  exercised  his  best  judgment,  and  he,  with  his  officers  and  crew, 
were  at  all  times  diligent  and  attentive  to  the  requireroenta  of  the  situation. 

''Eleventh,  In  taking  a  course  to  sea  on  leaving  the  Bay  of  Fundy  instead 
of  following  the  coast,  the  master  of  the  Miranda  acted  upon  his  own  best 
judgment,  after  consultation  with  Littletield,  who  agreed  with  him  that  such 
was  the  better  course;  and,  considering  the  size  and  weight  of  the  raft,  and 
its  infiuenoe  upon  the  steamer  in  case  of  storm,  it  was  prudent  and  proper  to 
proceed  to  sea,  instead  of  hugging  the  shore. 

''Twelfth,  In  not  going  through  Vineyard  sound  with  the  raft  the  master 
acted  upon  his  own  best  judgment,  formed  after  consultation  with  Leary  and 
Littlefield  and  Bo  wring,  in  Xew  York,  before  leaving  for  Nova  Scotia,  all  of 
whom  agreed  with  him.  And,  considering  the  draught  of  the  raft,  its  weight, 
and  the  fact  that  It  carried  no  lights,  and  the  prevalence  of  fog  in  Vineyard 


Digitized  by 


Google 


318  FEDERAL  REPORTER,  VOl.  43. 

sound,  it  would  not  have  been  prudent  or  proper  to  attempt  to  take  the  raft 
througli  those  narrow  waters. 

''Thirteenth.  The  raft  was  lost  through  the  perils  of  the  sea  and  the  inher- 
ent difficulties  of  the  enterprise,  and  without  any  fault  or  negligence  or  omis- 
sion on  the  part  of  the  libelant  in  the  performance  of  its  duties. 

"On  the  foregoing  facts  I  find  the  following  conclusions  of  law: 

** First,  The  libelant,  having  performed  its  contract,  is  entitled  to  payment, 
under  the  terms  of  the  charter,  for  twelve  days,  at  $300  per  day. 

''Second,  The  libelant  is  entitled  to  a  decree  of  this  court,  for  S3,600,  with 
interest  thereon  from  the  27th  of  December,  1887,  and  for  its  costs  in  the  dis- 
trict court,  taxed  at  $98.10,  and  for  its  costs  in  this  court,  to  be  taxed." 

John  Berryj  for  James  D.  Leary. 

BuOer,  SmTnan  &  Hubbard,  for  New  York,  N.  F.  &  H.  S.  S.  Co. 

Blatchford,  Circuit  Justice.  I  concur  entirely  with  the  views  ex- 
pressed by  Judge  Benedict,  the  district  judge,  in  his  opinion  in  these 
cases,  reported  in  40  Fed.  Rep.  533,  and  decrees  will  be  entered  in  ac- 
cordance with  the  findings  which  I  have  signed. 


Campbell  v.  The  Frank  Gilmorb* 
{2Ji8trict  Court,  W.  D.  Pennsylvania,    July  19, 189a) 

Shipping— Liability  op  Owner— Injury  to  Employs. 

The  libelant,  a  deck-band,  wbile  at  work  on  a  steam-boat,  aocidentaUy  feU  and 
injured  his  leg.  Tbe  steward  examined  the  limb,  and  thought  the  hurt  was  not 
serious,  and  applied  simple  remedies.  All  tbe  officers  of  tbe  boat  supposed  it  was 
a  sprain.  Two  davs  afterwards  tbe  boat  reached  Cincinnati.  The  libelant  did  not 
ask  to  be  sent  to  tbe  marine  hospital  there,  nor  for  a  surgeon.  On  tbe  up-trip,  by 
orders,  be  did  some  light  work,  but  without  compulsion.  Eleven  days  after  the 
accident  he  entered  the  marine  hospital  at  Pittsburgh,  and  it  turned  out  that  he 
bad  sustained  a  partial  lateral  dislocation  of  the  knee-joint,  and  be  is  likely  to  be 
permanently  disabled.  There  was  evidence  that  he  did  not  receive  proper  atten- 
tion at  tbe  hospitaL  Held^  that  he  had  no  cause  of  action  against  the  owners  of  the 
boat. 

In  Admiralty. 

S.  A.  Will  and  Charles  A.  SuUivan,  for  libelant, 

Knox  d:  Reedy  for  respondents. 

AcHFisoN,  J.  After  the  most  careful  consideration  of  the  proofs,  I  am 
not  able  to  see  that  tbe  owners  of  the  tow-boat  Frank  Gilmore  are  justly 
answerable  in  damages  to  the  libelant.  Certainly  tbe  accident  which  be- 
fell the  libelant  was  not  caused  by  any  fault  attributable  to  thei  i,  and 
on  that  score  the  libelant  has  not  the  shadow  of  a  case  against  be  re- 
spondents. Neither  are  they  at  all  responsible  for  the  treatment  which 
the  libelant's  injured  leg  received  at  the  marine  hospital.  Was  there, 
then,  any  wrongful  act  or  culpable  negligence  on  the  part  of  the  fficers 
or  owners  of  the  boat  between  the  time  of  the  accident  on  July  6  h  and 
the  libelant's  entrance  into  the  hospital  on  July  17th,  upon  whic  i  a  re- 
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covery  in  this  suit  could  be  rightfully  based?  I  think  not.  Undoubt- 
edly, very  soon  after  the  accident  the  fact  came  to  the  knowledge  of  the 
master  and  mate  of  the  boat,  although,  under  all  the  evidence,  it  is  by 
no  means  clear  that  the  libelant  himself  gave  them  the  information,  or 
made  any  special  complaint  to  either  of  them  as  to  his  condition.  It 
appears,  however,  that  the  steward  of  the  boat  looked  after  the  libelant, 
and  I  think  it  is  satisfactorily  shown  that  he  gave  the  libelant  reasonable 
attention.  The  steward  examined  the  injured  leg,  and  his  judgment 
was  that  the  injury  was  not  at  all  serious,  and  simple  remedies  were  ap- 
plied with  beneficial  results.  All  the  officers  believed  that  the  hurt  was 
nothing  but  a  simple  sprain.  True,  when  the  marine  surgeon  at  Pitts- 
burgh came  to  examine  the  libelant's  leg,  he  found  that  he  had  sustained 
a  partial  lateral  dislocation  of  the  knee-joint, — but  this  was  not  apparent 
to  unprofessional  persons,  and  the  officers  of  the  boat  had  no  reason  to 
suspect  that  the  accident  was  so  serious.  The  libelant's  own  conduct  at 
the  time  indicated  that  he  did  not  regard  the  injury  as  a  serious  affair. 
In  about  two  days  after  the  accident  the  boat  reached  Cincinnati,  where 
there  was  a  marine  hospital,  which  the  libelant  could  have  entered  for 
treatment  free  of  charge,  yet  he  did  not  ask  to  be  sent  there,  nor  did  he 
request  the  services  of  a  surgeon.  The  only  thing  he  asked  for  at 
Cincinnati  was  a  bottle  of  arnica  to  apply  to  his  leg,  and  this  the  steward 
procured.  Now,  the  libelant  was  a  man  of  mature  age,  of  considerable 
experience,  and  of  at  least  average  intelligence,  and,  if  he  did  not  under- 
stand the  serious  nature  of  his  injury,  how  can  fault  fairly  be  imputed 
to  the  officers  for  their  want  of  knowledge  as  to  the  gravity  of  the  case? 
As  to  whether  the  libelant  was  relieved  altogether  from  work  during  the 
remainder  of  the  trip  to  Cincinnati,  after  he  was  hurt,  the  testimony  is 
conflicting,  but  I  think  the  weight  of  the  evidence  upon  this  point  is 
with  the  respondents.  It  is  conceded  that  for  two  days  on  the  return 
trip  from  Cincinnati  the  libelant  was  wholly  off  duty.  During  the  rest 
of  the  trip  up  he  did  some  work,  but  it  was  light  work,  at  least  in  the 
main.  I  am  not  convinced  that  he  was  constrained  to  do  any  work. 
When  the  trip  to  Pittsburgh  was  completed  the  libelant  left  the  boat 
without  requesting  to  be  sent  to  the  marine  hospital.  He  was  in  liquor 
the  next  day  when  he  applied  to  Mr.  Jenkins,  and  the  latter  did  not 
know  him.  I  think  the  respondents  were  not  to  blame  for  the  delay  in 
the  libelant's  entrance  into  the  hospital  after  his  arrival  at  Pittsburgh. 
And  upon  the  whole  I  am  of  the  opinion  that  the  libelant  has  failed  to 
establish  any  good  cause  of  action  against  the  tow-boat  or  her  owners,  and 
therefore  the  libel  must  be  dismissed. 
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RussHtL  et  al.  v,  Th«  Twiwght 
(Dtotrlet  CfAurt^  W.  D,  PenntyVmnia,   July  19,  t89a) 

8BA.MBN~DISCHAB0B— FORFBITUKB  OF  WaOBS. 

Libelants,  deck-hands  on  an  Ohio  river  tow-boat,  were  ordered  by  the  mate,  dar- 
ing a  voyage,  to  draw  asbes  from  the  famace.  They  refused,  on  the  ff round  that 
it  was  a  fireman's  work.  Persisting  in  the  refusal,  they  were  put  ashore  at  the 
next  port.  HeldL,  that  the  master  or  the  boat  was  justified  in  discharging  them, 
but  that  the  libelants  had  not  incurred  a  forfeiture  of  their  wages  for  past  serv- 
ices rendered  on  the  trip. 

In  Admiralty. 

Suit  for  wages,  etc.  Libelants,  deck-hands  on  a  tow-boat  on  the  Ohio 
river,  when  ordered  by  the  mate  to  draw  ashes  from  the  furnace  re^ 
fused,  alleging  it  was  a  fireman's  work.  After  warning,  they  were  put 
ashore  at  the  next  port.  There  was  evidence  that  on  that  boat  it  was 
work  to  be  done  by  deck-hands,  but  when  hired  nothing  was  said  to  the 
libelants  on  the  subject.  There  was  evidence  also  that  this  was  not  the 
customary  work  of  deck-hands  on  tow-boats  generally. 

Barton  &  Barton ^  for  libelants. 

Knoz  &  Reedj  for  respondents. 

AcHESoN,  J.  1.  In  any  view  that  can  be  taken  of  the  case  under  the 
proofs,  the  master  of  the  Twilight  was  justified  in  discharging  the  libel- 
ants upon  their  refusal  to  "pull  ashes"  from  the  furnace  when  ordered  to 
do  so  by  their  superior  officer.  The  service  was  not  an  onerous  one, 
and,  even  if  usually,  on  this  class  of  vessels,  it  is  the  work  of  the  fire- 
men, and  does  not  come  strictly  within  the  scope  of  a  deck-hand's  em- 
ployment, still  the  master  here,  under  the  circumstances,  was  well  war- 
ranted in  dismissing  the  libelants. 

2.  But  I  am  not  prepared  to  say  that  the  libelants  forfeited  their 
wages  for  past  services  on  the  trip.  This  was  not  a  case  of  insubordina- 
tion pure  and  simple,  but  the  refusal  of  the  libelants  to  perform  this 
particular  work  was  based,  avowedly,  upon  their  supposed  rights  under 
the  contract  of  hiring.  Moreover,  the  Twilight  sustained  no  loss  or  det- 
riment by  reason  of  the  conduct  of  the  libelants,  and  to  enforce  a  for- 
feiture of  wages  already  earned  would  be  harsh. 

3.  I  am,  however,  of  the  opinion  that  the  decree  in  favor  of  the  libel- 
ants should  be  without  an  allowance  of  any  costs  to  them.  Their  be- 
havior in  this  matter  was  not  commendable,  and,  besides,  they  have  sued 
for  more  than  they  are  justly  entitled  to.  As  the  respondents  never  of- 
fered to  pay  anything,  they  ought  to  be  charged  with  the  fees  of  the 
marshal  and  clerk.  No  other  costs  will  be  allowed.  Let  a  decree  be 
drawn  in  accordance  with  these  views. 
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AiiDERsoN  et  al.  v.  Bowers  et  al. 
(Circuit  C(mr%  N.  A  Iowa,  W.  Z>.    August  29, 1890.) 

RBMOYAji  ov  Causes — Local  Pbejudicb. 

Under  Act  Cong.  Aijg.  18, 1888,  amending  Act  MArob  8, 1887,  S  2,  cl.  4,  providing 
that  in  actions  **in  which  there  is  a  controversy  between  a  citizen  of  the  state  in 
which  the  suit  is  brought  and  a  citizen  of  another  state,  any  defendant,  being  such 
citizen  of  another  state,  **  may  remove  the  action  on  the  ground  of  locai  prejudice, 
the  right  of  removal  does  not  exist  where  the  controversy  is  between  a  citizeii  of 
the  state  wherein  the  suit  is  pending  on  the  one  side,  and  a  citizen  of  the  same  state 
and  a  citizen  of  another  state  on  the  other  side. 

Motion  to  Remand  to  State  Court. 

Van  Wagenen  <k  McMillan  and  Kauffman  &  QuerMey^  for  complainants. 

Henderson,  Danids,  Hurd  &  Kmd,  for  Orient  Fire  Iiisurance  Company. 

Shirab,  J.  The  motion  to  remand  in  this  case  presents  the  question 
whether,  under  the  local  prejudice  clause  of  the  act  of  congress  of  1888,* 
the  right  of  removal  is  confined  to  cases  wherein  all  the  defendants  are 
citizens  of  a  state  other  than  that  in  which  the  suit  is  pending.  The  com- 
plainants in  the  cause  are  citizens  of  Iowa.  The  Orient  Fire  Insurance 
Company,  a  corporation  created  under  the  laws  of  the  state  of  Connecti- 
cut, and  Greorge  Provost,  are  defendants,  the  latter  heing  a  citizen  of 
Iowa.  The  insurance  company  .filed  its  petition  for  a  removal  of  the  case 
on  the  ground  of  local  prejudice,  and  the  petition  was  granted,  following 
the  ruling  made  by  Judge  Jackson  in  Whelan  v.  Railroad  Co,,  35  Fed. 
Rep.  863.  The  motion  to  remand  was  filed  for  the  purpose  of  re-pre- 
senting the  question  of  the  true  construction  of  the  statute  in  this  partic- 
ular. 

The  original  local  prejudice  act  of  1867  provided  "that  where  a  suit 
is  now  pending,  or  may  be  hereafter  brought,  in  any  state  court,  in  which 
there  is  a  controversy  between  a  citizen  of  the  state  in  which  the  suit  is 
brought  and  a  citizen  of  another  state,  whether  he  be  plaintiflFor  defend- 
ant, if  he  will  file  an  affidavit, "  etc.  The  clause  deals  with  two  subjects: 
(1)  It  defines  the  class  of  controversies  that  are  removable  under  its  pro- 
visions; (2)  it  declares  by  whom  the  right  of  removal  may  be  exercised. 
To  be  removable,  there  must  be  in  the  suit  a  controversy  between  a 
citizen  of  the  state  wherein  the  suit  is  brought  and  a  citizen  of  another 
state.  Such  a  controversy  existing,  then,  upon  the  showing  of  the  exist- 
ence of  local  influence  or  prejudice,  the  citizen  of  another  state,  whether 
plaintiff  or  defendant,  could  remove  the  case.  In  cases  wherein  there 
was  more  than  one  plaintiff  or  defendant,  it  was  held  by  the  supreme 
court  that  all  interested  in  one  side  of  the  controversy  must  be  citizens 
of  the  state  in  which  the  suit  was  brought,  and  all  interested  adversely 
must  be  citizens  of  other  states,  and  furthermore  that  all  the  citizens  of 
the  state,  or  states,  other  than  that  in  which  the  suit  was  pending,  must 
unite  in  the  application  for  removal.     Sewing-Mach.  Case,  18  Wall.  563; 

>  Act  of  August  18, 188S,  amending  act  of  March  8^  1887,  S  2,  cL  i. 
v.43F.no.5— 21 
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Vannevar  v.  Bryant,  21  WalK  41.  The  same  construction  was  applied, 
when  the  local  prejudice  clause  was  carried  into  the  Revised  Statutes,  be- 
becoming  subsection  3  of  section  639  thereof.  Society  v.  PricCy  110  U. 
S.  61,  3  Sup.  Ct.  Rep.  440;  Hancock  v.  Hofhrook,  119  U.  S.  586,  7  Sup. 
Ct.  Rep.  341.  In  other  words,  the  class  of  cases  to  which  the  local 
prej  udice  clause  was  applicable  u  nder  the  act  of  1 867  and  section  639  of  the 
Revised  Statutes  was  that  wherein  one  side  of  the  controversy  was  rep- 
resented by  a  citizen  or  citizens  of  the  state  wherein  the  suit  was  pend- 
ing, and  the  other  by  a  citizen  or  citizens  of  other  states.  The  clause 
did  not  include  cases  wherein  the  controversy  was  partly  between  citizens 
of  the  same  state.  This  was  the  settled  construction  of  the  language  used 
in  the  act  of  1867  and  the  Revised  Statutes,  and  therefore,  when  congress 
enacted  the  statute  of  1888,  and  used  therein  the  same  definition  of  the 
class  of  cases  removable  on  the  grounds  of  local  influence  or  prejudice, 
is  there  any  escape  from  the  conclusion  that  it  was  the  intent  of  congress 
that  the  same  construction  should  be  applied  thereto?  It  is  well  settled 
that  where  the  terms  used  in  a  statute  have  acquired  a  well-understood 
meaning,  through  judicial  interpretation,  and  the  same  terms  are  used 
in  a  subsequent  statute  upon  the  same  subject,  the  presumption  is  that 
it  was  the  legislative  intent  that  the  same  interpretation  should  be  given 
thereto,  unless  by  qualifyingor  explanatory  additions  the  contrary  intent 
is  made  to  appear.  The  Abbotsford^  98  U.  S.  440;  Clafiin  v.  Insurance 
Co.,  110  U.  S.  81,  3  Sup.  a.  Rep.  507.  Are  such  qualifying  words 
to  be  found  in  the  act  of  1888?  In  describing  the  class  of  suits  removable 
on  the  grounds  of  prejudice  or  local  influence,  the  language  is  identical 
with  that  found  in  the  act  of  1867.  Both  acts  define  the  class  to  be 
suits  "in  which  there  is  acontroversy  between  a  citizen  of  the  state  in 
which  the  suit  is  brought  and  a  citizen  of  another  state."  When,  how- 
ever, we  reach  the  part  of  the  clause  which  declares  who  may  exercise 
the  right  of  removal,  we  find  a  wide  divergence  between  the  two  acts. 
Under  the  act  of  1867,  the  right  was  conferred  upon  the  citizen  or  citizens 
of  the  state  or  states  other  than  that  in  which  xhe  suit  was  pending,  re- 
gardless of  their  position  as  plaintiff  or  defendant.  Und^r  the  act  of 
1888  the  plaintiff  cannot  remove  a  cause,  but  any  defendant,  who  is  a  cit- 
izen of  a  state  other  than  that  in  which  the  suit  is  pending,  may  remove 
the  same  upon  a  proper  showing.  It  is  urged  in  argument  that  the  use 
of  the  words  "any  defenJiant,  being  such  citizen  of  another  state,  may 
remove," etc.,  implies  that  there  may  be  defendants  who  are  not  citizens 
of  another  state,  and  yet  the  cause  may  be  removed,  if  there  is  a  defend- 
ant who  is  a  citizen  of  another  state.  It  cannot  be  gainsaid  that  the 
words  are  susceptible  of  this  construction,  and  if  the  class  of  cases  re- 
movable under  this  clause  had  not  been  previously  defined  and  limited, 
it  might  well  be  that  such  construction  would  be  permissible.  In  view, 
however,  of  the  settled  construction  given  to  the  preceding  portion  of  the 
clause,  I  do  not  think  this  po.ssible  implication  should  be  held  to  show 
that  it  was  intended  to  change  the  meaning  of  the  terms  previously  used. 
It  seems  to  me  to  be  the  true  rule  to  give  the  words,  "in  which  there  is 
a  controversy  between  a  citizen  of  the  state  in  which  the  suit  is  brought 


Digitized  by 


Google 


FOBTRB  LAND  A  WATEB  GO.  9.  BA8EIN.  823 

and  a  citizen  of  another  state,"  the  same  meaning  in  the  act  of  1888,  as 
was  given  them  in  construing  the  act  of  1867,  thus  holding  that  the  class 
of  cases  removable  on  the  ground  of  prejudice  and  local  influence  is  con« 
fined  to  those  in  which  there  is  a  controversy  between  a  citizen  or  citizens 
of  the  state  in  which  the  suit  is  pending,  and  a  citizen  or  citizens  ot  an- 
other or  other  states,  but  not  including  such  in  which  there  is  a  contro- 
versy partly  between  a  citizen  or  citizens  of  the  state  wherein  the  suit  is 
pending,  and  a  citizen  or  citizens  of  other  states,  and  partly  between 
citizens  of  the  same  state.  Admitting  that  there  is  doubt  as  to  the  prop- 
er construction  of  the  act,  it  still  follows  that  this  court  should  not  retain 
the  case,  as  it  is  better  to  leave  the  cause  in  the  court  whose  jurisdiction 
is  undoubted.     The  motion  to  remand  is  sustained. 


Porter  Land  &  Water  Co.  v.  Basein. 

{Circuit  Court,  S.  JD.  Calif omia,    AnffuJi  8, 1890.) 

Writs— Servicb  bt  Publication. 

In  a  suit  to  establish  a  trust  in  real  estate,  senrice  may  be  had  on  a  non-resident^ 
though  the  bill  also  prays  for  an  accounting  and  for  other  relief. 

In  Equity.     On  motion  to  dismiss. 

Graves y  O^Mdveny  <k  ShanUandj  for  complainant. 

Andersouj  Mtzgercdd  <k  Anderson^  for  defendant. 

Ross,  J.  This  action  was  commenced  in  one  of  the  superior  courts  of 
the  state  on  the  7th  of  February,  1889.  Among  other  things,  the  com- 
plaint alleges,  in  substance,  that  during  the  times  therein  mentioned  the 
]ilaintiff  was  and  still  is  a  "corporation  duly  organized  and  existing  un- 
der the  laws  of  the  state  of  California,  for  the  purpose,  among  other  pur- 
poses, of  buying,  selling,  and  otherwise  disposing  of  lands,  waters,  and 
water-rights;  and  that  from  the  time  of  its  organization  until  May  2, 
1888,  the  defendant  was  one  of  its  directors.  That  on  the  29th  of  June, 
1887,  defendant,  while  such  director,  entered  into  a  contract  with  plain- 
tiff by  which  defendant  was  constituted  sole  agent  of  the  corporation 
plaintiff  for  the  selling  of  its  lands,  with  his  compensation  fixed  at  $100 
per  month,  and  6  per  cent,  commissions  on  all  sales,  which  compensa- 
tion, the  complaint  alleges,  "was  an  exorbitant,  unjust,  and  uncon- 
scionable sum."  It  alleges  that  many  sales  of  the  lands  of  the  corpora- 
tion mad^  under  the  agreement  mentioned  were  made  upon  credit,  with- 
out any  payment  being  made  to  the  corporation;  that  many  sales  were 
never  completed,  from  which  no  consideration  was  realized  by  it,  and 
were  afterwards  canceled  or  "treated  as  null  and  void,"  yet  on  all  these 
transactions  defendant  charged  against  the  corporation,  and  was  allowed, 
commissions  to  the  maximum  extent  provided  for  by  the  contract  under 
which  he  acted.     "That,  in  the  capacity  of  agent,  as  aforesaid,  and  dis- 
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regarding  his  duties  as  director,  and  with  a  view  solely  to  bis  personal 
profit,  said  defendant  effected  pretended  sales  to  many  persons,  without 
any  money  coming  therefrom  to  the  treasury  of  the  corporation,  but 
upon  which  he  charged  his  fall  commissions,  and  caused  credit  to  be 
given  himself  therefor  upon  the  books  of  said  corporation."     That,  in 
this  way,  during  a  period  of  less  than  10  months,  defendant  received 
from  the  corporation  plaintifiF,  in  pretended  payment  of  his  services,  un- 
der the  contract  mentioned,  the  sum  of  $15,727.71  in  carh;  "also  a 
promissory  note  executed  by  said  corporation,  dated  April  19, 1888,  pay- 
able in  ninety  days,  bearing  interest  at  the  rate  of  ten  per  cent,  per  an- 
num, upon  which  there  remains  unpaid  $4,379.50,  with  interest;  also 
the  further  sum  of  $2,000,"  which  it  is  alleged  accrued  to  the  defendant 
in  this  wise:     A  certain  tract  of  plaintifif's  land  was  sold  by  defendant 
to  one  Byran  for  $2,000.     No  money  was  in  fact  paid  by  Byran  to  the 
corporation;  nevertheless  defendant  caused  the  corporation  to  be  cred- 
ited upon  its  books  with  $2,000  on  account  of  the  sale,  and  himself 
to  be  charged  with  the  same  amount,  and  took  from  Byran  to  himself 
an  assignment  of  a  mortgage  executed  by  one  Charlotte  E,  Smith  to  By- 
ran on  August  20,  1887,  on  a  certain  lot  of  land  in  Los  Angeles  city,  to 
secure  the  payment  of  two  promissory  notes,  each  for  the  sum  of  $1,000, 
one  payable  one  year,  and  the  other  two  years,  after  date.     That  on 
the  19th  of  April,  1888,  and  while  defendant  was  a  director  of  the  cor- 
poration plaintiff,  he  procured  the  corporation  to  transfer  and  hypothe- 
cate to  him ,  as  security  for  the  payment  of  the  aforesaid  note  of  the  cor- 
poration, certain  notes  of  third  parties,  specifically  described  in  the  com- 
plaint, all  of  which,  it  is  alleged,  were  secured  by  mortgages  recorded  in 
the  office  of  the  recorder  of  Los  Angeles  county.     That  defendant,  while 
a  director  of  the  corporation  plaintiff,  bought  from  the  corporation  cer- 
tain described  lots  of  land  and  water,  situated  in  Los  Angeles  county, 
deeds  for  which  he  caused  to  be  executed  by  the  corporation  to  his  wife, 
Mary  G.  Baskin,  who  paid  no  consideration  therefor,  and  whc  received 
the  title  merely  for  the  accommodation  and  to  the  use  and  benefit  of  the 
defendant,  and  thereafter  transferred  the  same  to  him.     The  complaint 
alleges  that  the  services  rendered  by  defendant  to  the  corporation  plain- 
tiff, beyond  his  duties  as  director,  were  reasonably  worth  $100'per  month, 
which  plaintiffoffers  to  pay,  together  with  any  sum  defendant  nxay  have 
expended  on  plaintiff's  account;  but  beyond  that  it  is  alleged  that  the 
charges  and  commissions  made  and  received  by  defendant  were  false,  sim- 
ulated, and  fictitious.     The  prayer  is  thatthe  agreement  made  by  plaintiff 
and  defendant  be  annulled ;  that  defendant  be  adjudged  to  be  a  trustee  for 
the  plaintiff  of  all  moneys,  promissory  notes,  choses  in  action,  and  real 
property,  including  the  real  property  transferred  by  plaintiff  to  defendant's 
wife,  and  by  her  to  defendant,  and  that  he  be  adjudged  to  convey  the 
same  to  plaintiff,  or,  if  such  transfer  cannot  be  made,  that  he  be  charged 
with  the  value  thereof;  that  an  injunction  be  issued  to  restrain  defendant 
from  transferring  any  of  the  said  property,  or  collecting  or  disposing  ot 
it;  that  the  promissory  note  executed  by  plaintiff  to  defendant  be  can- 
celed, and  the  securities  hypothecated  to  secure  the  same  be  directed  to 
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be  retransferred  to  plaintiff;  that  an  accohnting  be  had  between  the  plain- 
tiff and  defendant,  and  plaintiff  be  given  judgment  against  defendant  for 
such  sum  as  it  may  be  justly  entitled  to,  and  for  such  other  and  fui-ther 
relief  as  in  equity  it  ought  to  have. 

The  defendant  being,  at  the  time  of  the  bringing  of  the  suit,  a  resi- 
dent of  the  state  of  Kentucky,  the  plaintiff  caused  summons  to  be 
served  upon  him  by  publication,  pursuant  to  that  provision  of  the  Code 
of  Civil  Procedure  of  California  providing  for  such  service  in  cases 
where  the  person  on  whom  it  is  to  be  made  resides  out  of  the  state. 
On  the  8th  of  October,  1889,  the  defendant  appeared  in  the  state  court 
for  the  special  and  only  purpose  of  moving  the  court  to  set  aside  the 
attempted  service  of  summons,  on  the  ground  that  the  action  is  one  in 
peraoncimy  and,  the  defendant  being  a  non-resident  of  the  state,  service 
by  publication  is  void.  The  motion  was  overruled  by  the  state  court, 
to  which  action  the  defendant  excepted,  and  tendered  his  bill  of  excep- 
tions, which  was  settled.  Thereupon  the  cause  was,  on  defendant's  mo- 
tion, removed  to  this  court,  and  here  the  defendant,  disclaiming  any 
general  or  voluntary  appearance,  moves  the  court  to  dismiss  the  suit 
upon  the  same  grounds  urged  by  him  in  the  state  court  for  the  quashing 
of  the  service  of  summons.  His  special  appearance  in  the  state  court 
for  the  purpose  of  calling  attention  to  the  alleged  illegality  of  the  serv- 
ice was  in  no  respect  a  waiver  of  such  illegality,  if  it  in  fact  existed. 
Harknesa  v.  Hyde,  98  U.  S.  479;  Powera  v.  Braly,  75  Cal.  238,  17  Pac. 
Rep.  197.  It  is,  however,  contended  for  the  plaintiff  that,  defendant 
having  submitted  to  the  state  court  the  question  of  the  validity  of  the 
service  upon  him,  and  that  court  having  held  it  valid,  the  case  conies 
here  with  that  adjudication  in  force,  and  that  it  must  therefore  be  here 
considered  that  the  state  court  acquired  jurisdiction  of  the  defendant  by 
the  service  in  question,  and  therefore  this  court  will  take  jurisdiction, 
even  though  it  would  not  have  acquired  such  jurisdiction  had  the  case 
been  commenced  here.  In  none  of  the  cases  referred  to  by  counsel  do 
I  find  that  the  precise  point  now  made  was  decided.  In  Brooks  v.  Far- 
wdlj  4  Fed.  Rep.  166,  relied  on  by  the  plaintiff,  the  state  court  having 
ruled  in  effect  that  the  facts  set  up  by  the  defendant  to  defeat  the  serv- 
ice of  summons  could,  under  the  Code  of  the  state,  be  pleaded  by  an- 
swer, the  circuit  court  held  that  it  must  accept  as  correct  and  conclusive 
the  ruling  of  the  state  court  in  respect  to  the  proper  practice  under  the 
state  statutes,  and,  in  accordance  with  that  ruling,  that  the  plea  must  be 
received  in  the  circuit  court.  The  cause  was  doubtless  an  action  at  law, 
in  which  the  rules  of  practice  in  the  state  court  would  prevail  in  the 
circuit  court.  In  Loomis  v.  (Jarrington^  18  Fed.  Rep.  98,  also  relied 
upon  by  the  plaintiff,  it  was  held  that  in  cases  removed  from  a  state 
court  the  circuit  court  will  not  review  an  order  made  prior  to  the  removal, 
if  the  state  court  acted  within  its  jurisdiction,  but  will  take  the  case 
precisely  as  it  finds  it,  accepting  all  prior  decrees  and  orders  as  adjudi- 
cations in  the  cause.  In  Duncan  v.  Gegan,  101  U.  S.  810,  the  supreme 
court  said  that  "the  circuit  court,  when  a  transfer  is  effected,  takes  the 
caae  in  the  condition  it  was  when  the  state  court  was  deprived  of  its 
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jurisdiction.  The  circuit  court'has  no  more  power  over  what  was  done 
hefore  the  removal  than  the  state  court  would  have  had  if  the  suit  had 
remained  there.  It  takes  the  case  up  where  the  state  court  left  it  ofiF." 
This  language  had  reference  to  a  condition  in  which  the  case  had  been 
placed  by  the  positive  decree  of  the  state  court.  In  TTertftew  v.  ThjisL 
Co,,  11  Fed.  Rep.  689,  Judge  Shipman  held  that  where  one  of  the  par- 
ties had,  by  his  non-action  within  the  time  prescribed  by  the  state  court, 
prevented  himself  from  asserting  a  defense  or  an  objection  to  the  juris- 
diction of  the  court,  and  thereafter  in  that  court  such  defense  or  objec- 
tion could  not  be  considered  as  existing,  the  circuit  court  takes  the  case 
in  the  condition  in  which  the  non-action  of  the  party  left  it,  and  ac- 
cordingly refused  to  permit  the  defendant  to  plead  in  abatement  in  the 
circuit  court  the  defective  service  of  the  complaint,  on  the  ground  that 
he  had,  prior  to  the  removal,  lost  by  his  inaction  the  right  to  object  to 
such  defective  service  in  the  state  court.  In  Kauffman  v.  Kennedy^  25 
Fed.  Rep.  785,  before  the  removal  of  the  cause  from  the  state  to  the 
federal  court,  defendant  appeared  specially,  and  moved  the  court  to 
quash'  the  service  of  summons  on  the  ground  that  service  was  obtained 
on  defendant  while  he  was  attending  as  a  witness  in  the  state  in  a  crim- 
inal prosecution  against  the  plaintiff,  defendant  at  the  time  being  a  resi- 
dent of  another  state.  The  case  having  been  subsequently  removed  to 
the  federal  court,  the  motion  was  insisted  upon,  and  by  the  court  granted. 
The  motion  does  not  appear  to  have  been  ruled  upon  by  the  state  court, 
in  which  respect  it  differs  from  the  case  at  bar.  In  a  number  of  casefc 
c^'ted  by  defendant  it  has  been  held  that  the  filing  of  the  petition  and 
bond  lor  removal  of  the  cause  from  the  state  to  the  federal  court  was 
not  such  an* appearance  as  waived  the  question  of  jurisdiction,  and  pre- 
cluded the  defendant  from  moving  in  the  federal  court  to  quash  the 
service  of  process.  In  Atchison  v.  Morris,  11  Fed.  Rep.  582,  Judge 
Drummond,  in  deciding  the  point  there  made  that  defendant,  by  mak- 
ing the  motion  and  givnig  the  bond  for  the  removal  of  the  case,  made 
such  an  appearance  as  admitted  the  sufficiency  of  the  service  upon  him, 
and  that  he  could  not  thereafter  in  the  federal  court  move  to  set  aside 
the  service  of  summons,  said: 

**  There  was,  in  fact,  no  appearance  entered  in  the  state  court,  unless  the 
filing  of  a  petition  and  the  giving  a  bond  constituted  an  appearance;  bat  I 
think  it  was  not,  in  any  event,  such  an  appearance  as  to  deprive  the  defend- 
ant of  the  right  to  make  objections  in  this  court  to  the  service  of  sunamons. 
In  fact,  it  may  have  been,  among  other  reasons,  for  the  very  purpose  of  ob- 
jecting to  tlie  service  of  summons  that  defendant  requested  that  the  cause 
should  be  removed  to  the  federal  court,  because  in  a  proper  case  a  party  has 
the  right  to  the  opinion  of  the  federal  court  on  every  question  that  may  arise 
in  the  case,  not  only  in  relation  to  the  pleading  and  merits,  but  to  the  serv- 
ice of  process  ;  and  It  would  be  contrary  to  the  manifest  intent  of  the  act  of 
congress  to  hold  that  a  party  who  has  a  right  to  remove  a  cause  is  foreclosed 
as  to  any  question  which  the  federal  court  can  be  called  upon  under  the  law 
to  decide;  and  I  have  no  doubt  this  is  such  a  question.*' 

On  the  contrary,  it  was  said  by  Mr.  Justice  Curtis,  in  Sayles  v.  Insure 
ance  Co.^  2  Curt.  212,  and,  it  seems  to  me,  with  great  force,  ti^at  the  de- 
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Bign  of  the  act  of  congress  was  to  enable  citizens  of  other  states  to  re- 
move their  cases  here  for  a  trial  of  their  merits ;  and  that  when  a  defend- 
ant— 

"Appears  in  the  state  court,  files  a  petition  to  remove  the  action,  gives  a 
bond  to  enter  it  in  the  circuit  court,  and  actually  enters  it  there,  he  has  thereby 
waived  any  personal  privilege  he  might  have  had  to  be  sued  in  another  dis- 
trict. If  pleading  to  the  action  amounts  to  a  waiver  of  such  a  privilege,  upon 
the  ground  that  he  ought  not  afterward?  to  be  heard  to  object  to  the  means 
by  which  he  was  brought  into  court,  I  do  not  perceive  why  these  proceedings 
should  not  have  the  same  effect.  The  defendant  comes  in,  becomes  the  actor, 
treats  the  suit  as  one  properly  instituted,  removes  it  to  another  court,  and 
enters  it  there,  and  then  says  he  was  not  obliged  to  appear  at  all,  and  the  state 
court  in  effect  had  no  suit  before  it.  This,  I  am  of  opinion,  he  cannot  do.  I 
consider  that  this  court  will  not  look  back  to  inquire  into  or  try  the  question 
whether  the  state  court  had  jurisdiction.  The  act  of  congress  allows  defend- 
ants to  remove  actual  and  legally  pending  suits  from  the  state  courts.  If  this 
was  not  such  a  suit,  the  defendant  should  not  have  brought  it  here.  By  bring- 
ing it  here  he  voluntarily  treats  it  as  properly  commenced  and  actually  pending 
in  the  state  courts,  and  he  cannot,  after  it  has  been  entered  here,  treat  it  other- 
wise." 

In  answer  to  the  suggestion  that  this  would  prevent  citizens  of  other 
states  from  trying  in  the  federal  court  the  question  whether  the  state  court 
had  jurisdiction,  the  justice  said: 

"Not  so.  If  the  state  court  had  no  jurisdiction,  and  the  defendant  does  not 
appear,  its  proceedings  are  all  void,  and  may  be  shown  to  be  so  in  an  action 
brought  in  this  court  against  any  one  who  meddles  with  the  person  or  prop- 
erty of  the  defendant  under  the  color  of  such  proceedings.  The  only  objec- 
tions which  the  defendant  will  be  precluded  from  trying  here  are  technical 
objections  which  do  not  affect  the  merits;  and  I  see  no  good  reason  why  he 
should  not  be  prevented  from  trying  them  here." 

From  the  view  I  take  of  the  nature  of  the  present  action  it  becomes  un- 
necessary to  decide  whether  the  bringing  and  entering  of  the  suit  here 
by  the  defendant  was  such  an  appearance  as  precluded  the  objection  to 
the  exercise  of  jurisdiction  over  him,  or  whether  the  decision  of  the  state 
court  that  the  service  of  summons  upon  defendant  was  a  valid  service  is 
an  adjudication  of  that  question  binding  upon  this  court.  The  object 
of  the  suit,  in  part,  is  to  reach  and  control  the  title  to  certain  lands  and 
water,  and  certain  interests  in  certain  other  lands  situated  in  this  state 
and  within  this  judicial  district.  To  the  extent,  at  least,  of  determining 
the  title  to  and  interests  in  the  lands  and  water  in  question,  I  think  the 
service  of  summons  on  defendant  by  publication,  concerning  the  regu- 
larity of  which  no  question  is  made,  was  a  valid  service  under  the  stjite 
statutes,  and  sufficient  to  authorize  a  valid  decree  in  the  suit.  Whether, 
should  the  facts  warrant  it,  such  decree  may  also  establish  a  trust  in  re- 
spect to  the  moneys  and  other  property  alleged  to  have  been  unlawfully 
received  by  defendant,  and  include  a  valid  money  judgment  against  him, 
under  the  principle  that,  where  jurisdiction  is  acquired  against  the  per- 
son by  the  service  of  process  or  by  a  voluntary  appearance,  a  court  of 
general  jurisdiction  will  settle  the  matter  in  controversy  between  the 
parties,  need  not  now  be  determined.     In  the  late  case  of  A^Tidt  v.  Griggs^ 
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10  Sup.  Ct.  Bep.  557,  the  supreme  court  held  that  it  is  the  estublished 
doctrine  of  that  court  that  a  state  has  power  by  statute  to  provide  for  the 
adjudication  of  title  to  real  estate  within  its  limits,  as  against  non-resi* 
dents  who  are  brought  into  court  only  by  publication,  and  that  it  was 
not  the  intention  of  the  court  in  the  case  of  Hart  v.  Samomy  110  U.  S. 
151,  3  Sup.  Ct.  Rep.  586,  to  overthrow  the  series  of  cases  aflBrming  that 
power;  on  the  contrary,  that  the  court  in  Hart  v.  Sansom  distinctly  rec- 
ognized it  by  saying,  among  other  things,  that — 

"It  would  doubtless  be  within  the  power  of  the  state  in  which  the  land  lies 
to  provide  by  statute  that  if  the  defendant  is  not  found  within  the  jurisdic- 
tion, or  refuses  to  make  or  to  cancel  a  deed,  this  should  be  done  in  his  behalf 
by  a  trustee  appointed  by  the  court  for  that  purpose." 

And  in  Amdt  v,  Qriggs  it  is  added: 

''Of  course  it  follows  that,  if  a  state  has  power  to  bring  !n  a  non-resident 
by  publication  for  the  purpose  of  appointing  a  trustee,  It  can  in  like  manner 
bring  him  in  and  subject  him  to  a  direct  decree." 

The  court  in  Amdt  v.  Qriggs  cited  and  reviewed  the  cases  upon  the 
subject  at  length;  among  others  that  of  BoswdVs  Lessee  v.  Otis,  9  How. 
336,  where,  said  the  court, — 

"Was  presented  a  case  of  a  bill  for  a  specific  performance  and  an  account- 
ing, and  in  which  was  a  decree  for  specific  performance  and  accounting,  and 
an  adjudication  that  the  amount  due  on  such  accounting  should  operate  as  a 
judgment  at  law.  Service  was  had  by  publication,  the  defendants  being  non- 
residents. The  validity  of  a  sale  under  such  judgment  was  in  question. 
The  court  held  tliat  portion  of  the  decree  and  the  sale  made  under  it  void; 
but,  with  leference  to  jurisdiction  in  a  case  for  speciiic  performance  alone, 
made  these  observations:  Jurisdiction  is  acquired  in  one  of  two  modes: 
Firftt.  as  against  the  person  of  the  defendant,  by  the  service  of  process;  or, 
second,  by  a  procedure  against  the  property  of  the  defendant  within  the  juris- 
diction of  the  court.  In  the  latter  case  the  defendant  is  not  personally  bound 
by  the  judgment  beyond  the  property  in  question,  and  it  is  immaterial  whether 
the  proceeding  against  the  property  be  by  an  attachment  or  by  bill  in  chan- 
cery. It  must  be  substantially  a  proceeding  in  rem,  A  bill  for  the  specific 
execution  of  acontract  to  convey  real  estate  is  not  strictly  a  proceeding  in  rem 
In  ordinary  cases;  but,  where  such  a  procedure  is  authorized  by  statute  on 
publication  without  personal  service  of  process,  it  is  substantially  of  that 
character. " 

If  a  bill  for  the  specific  execution  of  a  contract  to  convey  real  estate  is 
substantially  a  proceeding  in  rem,  where  by  statute  service  of  process  in 
such  suit  may  be  had  by  publication,  surely  a  suit  to  establish  a  trust 
in  real  es^^ate  is  of  the  same  character  in  cases  where  the  statute  authorizes 
a  similar  service.  In  the  case  of  Pennoyer  v.  Neff,  95  U.  S.  714,  727-734, 
in  which  the  question  of  jurisdiction  in  cases  of  service  by  pubkcation 
was  considered  at  length,  the  court,  by  Mr.  Justice  Field,  thu£  stated 
the  law: 


"Such  service  may  also  be  sufficient  in  cases  where  the  object  of  th 
is  to  reach  and  dispose  of  property  in  the  state,  or  of  some  interest 
by  enforcmg  a  contract  or  lien  respecting  the  same,  or  to  parti  lion  it 
different  owners,  or,  where  the  public  is  a  party,  to  comlemn  and  app 


it  for  a  public  purpose.    In  other  words,  such  service  may  answe  '  in  all 
actions  which  are  substantially  proceedings  m  rem*    «    ♦    «    Itistuetbat 
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In  a  strict  sense  a  proceeding  in  rem  is  one  taken  directly  against  property, 
and  has  for  its  object  the  disposition  of  the  property  without  reference  to  the 
title  of  individual  claimants;  but,  in  a  larger  and  more  general  sense*  the 
terms  are  applied  to  actions  between  parties  where  the  direct  object  is  to  reach 
and-  dispose  of  property  owned  by  thera  or  of  some  interest  therein.  Such 
are  cases  commenced  by  attachment  against  the  property  of  debtors,  or  insti- 
tuted to  partition  real  estate,  foreclose  a  mortgage,  or  enforce  a  lien.  So  far 
as  they  affect  property  in  the  state  they  are  substantially  proceedings  in  rem. 
In  the  broader  sense  which  we  have  mentioned." 

The  principle  of  these  cases,  in  my  opinion,  sustains  jurisdiction  here 
to  the  extent,  at  least,  of  settling  the  rights  of  the  parties  in  respect  to 
the  real  property  in  question.  The  motion  to  dismiss  the  suit  is  de- 
nied. 


HosTooMEBY  Palace  Stock-Cab  Co.  v.  Street  Stable-Gab  Linb. 

(Circuit  Court,  N.  D.  Tllinoia.    April  14, 1890.) 

FiEOSRAL  C30URTB— Jurisdiction— PATBNTs—OwNTtRSHip. 

Where  a  suit  is  brought  to  determine  the  ownershit)  of  patents  aaaiffned  to  de- 
fendants, but  which  plaintiff  claims  under  a  contract  oy  the  patentee  that  all  pat- 
ented improrements  on  former  patents  granted  him,  as  those  in  suit  are  alleged  to 
he,  shall  Wong  to  the  corporation  under  wliom  plaintiff  claims,  and  both  parties 
are  citizens  of  the  same  state,  the  United  States  circuit  court  has  no  jurisdiction. 

In  Equity. 

Alfred  Moore ^  for  complainant. 

J.  J.  McCldian  and  West  <k  Bond^  for  defendant. 

Blodgett,  J.  This  case  is  now  before  the  ccurt  on  a  demurrer,  both 
general  and  special,  to  the  bill.  The  essential  facts,  as  stated  in  the 
bill,  are  these:  On  the  25th  of  August,  1870,  one  John  W.  Street  was 
the  owner  of  patents  Nos.  96,362;  and  96,600,  which  had  been  issued 
less  than  a  year  previously  for  improvements  in  stock-cars,  and  on  that 
day  he  made  an  agreement  with  18  othsr  persons  for  the  formation  of  a 
corporation  under  the  laws  of  Illinois  to  be  called  the  "Street  Palace 
Stock-Car  Company,"  to  utilize  the  said  patents  by  the  construction  and 
running  of  card  made  in  accordance  therewith.  The  agreement  related 
mainly  to  the  amount  of  capital  stock  of  the  company,  and  the  distri- 
bution thereof  among  the  parties  to  the  contract  and  otherwise;  but  the 
only  clause  in  the  contract  material  to  the  purposes  of  this  case  is  the 
following: 

"It  is  further  understood  and  agreed  tliat  any  inventions  or  improvements, 
to  be  applied  as  an  Improvement  to  the  above-named  cattle-car,  heretofore  or 
hereafter  originated  or  developed  by  any  mt^raber  of  said  company,  the  same 
being  patentable,  shall  be  patented  in  the  name  and  for  the  benefit  of  the 
aforesaid  company." 

The  bill  avers  the  subsequent  formation  of  the  said  Street  Palace 
^tock-Car  Company  under  the  laws  of  Illinois,  and  its  entry  upon  busi- 
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ness;  the  patents  being  duly  assigned  to  fhe  company.  It  is  farther 
charged  that  in  October,  1872,  said  company  became  financially  embar- 
rassed, and  such  steps  were  subsequently  taken  as  that  all  the  rights, 
property,  franchises,  and  patents  of  the  company  were  assigned  to  the 
McNairy  &  Clafflin  Manufacturing  Company  of  Cleveland,  Ohio,  and, 
by  a  series  of  mesne  conveyances,  these  assets  became  vested  in  the 
complainant,  a  corporation  organized  under  the  laws  of  Illinois.  It  is 
further  charged  that  in  February,  1885,  patents  Nos.  836,372  and  386,- 
373  were  duly  issued  to  the  said  John  W.  Street  and  one  S.  M.  Fischer 
for  improvements  in  stock-cars ;  that,  after  the  issue  of  the  two  last- 
named  patents,  Street  and  Fischer  secured  the  organization  of  the  de- 
fendant corporation  under  the  laws  of  Illinois,  and  ever  since  that  time 
the  defendant  company  has  constructed  and  used  cars  made  in  accord- 
ance with  said  patents  Nos.  96,362  and  96,500,  owned  by  complainant, 
ahd  the  two  last-named  patents,  whereby  the  defendant  company  has 
made  large  profits,  for  which  profits  an  accounting  is  prayed  by  the  bill. 
It  will  be  noticed  that  both  complainant  and  defendant  corporations  are 
organized  under  the  laws  of  Illinois,  and  are  citizens  of  said  state.  This 
court,  therefore,  has  no  jurisdiction,  unless  such  jurisdiction  arises 
from  the  subject-matter  of  the  controversy  stated  in  the  bill. 

As  to  the  claim  for  an  accounting  for  the  alleged  use  of  the  two  pat- 
ents owned  by  Street  in  1870^  those  patents  both  expired, — one  in 
1886,  and  the  other  in  1887;  and,  under  the  ruling  of  the  supreme 
court  in  Root  v.  Railway  Cb.,  105  U,  S.  189,  that  equity  has  no  juris- 
diction in  suits  for  infringement  of  patents  unless  a  case  is  shown  enti- 
tling the  complainant  to  an  injunction  as  part  of  his  remedy,  it  is  mani- 
fest that  there  is  no  case  made  for  equitable  relief  as  to  the  alleged  in- 
fringement of  these  two  old  patents,  as  complainant's  remedy  in  that 
regard  must  be  wholly  in  a  court  of  law.  The  case  made  by  the  bill 
as  to  the  two  patents  of  February,  1885,  is  that,  under  the  clause  I 
have  quoted  from  the  contract  of  August  25,  1870,  between  Street  and 
his  18  associates,  the  complainant,  as  the  owner  of  the  rights,  prop- 
erty, franchises,  and  patents  of  the  Street  Palace  Stock-Car  Company, 
is  entitled  to  the  benefit  of  these  two  patents  as  the  inventions  of 
Street.  The  controversy  in  regard  to  these  two  last-named  patents, 
then,  is  not  a  controversy  as  to  the  construction,  validity,  or  infringe- 
ment of  these  two  patents,  but  is  a  controversy  as  to  the  title  or  owner- 
ship of  them,  depending,  not  upon  any  laws  of  the  United  States,  but 
upon  general  principles  of  equity  growing  out  of  the  contracts  set  out 
in  the  bill  by  virtue  of  which  complainant  claims  title.  In  Wilson  v. 
Sandford,  10  How.  99,  this  question  was  considered,  and  Chief  Justice 
Taney,  speaking  for  the  court,  said: 

"Now  the  dispute  in  this  case  does  not  arise  under  any  act  of  congress* 
nor  does  the  decision  depend  upon  the  construction  of  any  law  in  relation  to 
patents.  It  arises  out  of  the  contract  stated  in  the  bill;  and  tliere  is  no  act 
of  congress  providing  for  or  regulating  coutracts  of  this  kind.  The  rights  of 
the  parties  depend  altogether  upon  common-law  and  equity  principles.  The 
object  of  the  bill  is  to  have  this  contract  set  aside»  and  dedared  to  be  for- 
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feited;  and  the  prayer  is  'that  the  appellant^s  reinvestiture  of  title  to  the 
license  granted  to  the  appellees,  by  reason  of  the  forfeiture  of  the  contract, 
may  be  sanctioned  by  the  court,'  and  for  an  injunction.  But  the  injunction 
he  asks  for  is  to  be  the  consequence  of  the  decree  of  the  court  sanctioning  the 
forfeiture.  He  alleges  no  ground  for  an  injunction  unless  the  contract  is 
set  aside;  and,  if  the  case  made  in  the  bill  was  a  fit  one  for  relief  in  equity,  it  is 
very  clear  that  whether  the  contract  ought  to  be  declared  forfeited  or  not,  in 
a  court  of  chancery,  depended  altogether  upon  the  rules  and  principles  of 
equity,  and  in  no  degree  whatever  upon  any  act  of  congress  concerning  pat- 
ent-riglits." 

This  opinion  has  been  affirmed  in  Haridl  v.  THtghman,  99  U.  S.  547, 
and  in  Albright  v.  Teas,  106  U.  S.  613,  1  Sup.  Ct.  Rep.  550.  See, 
also,  Burr  v.  Gregory^  2  Paine,  426.  This,  then,  being,  as  to  the  two 
patents  of  February,  1885,  a  controversy  wholly  between  parties  who 
are  citizens  of  the  state  of  Illinois,  in  regard  to  the  effect  of  a  contract, 
this  court  has  no  jurisdiction  to  hear  and  determine  it.  Taking  this 
v.iew  of  the  question  of  jurisdiction  it  would  not  be  proper  for  this  court 
to  express  any  opinion  as  to  the  merits  of  the  case,  which  have  been 
elaborately  discussed  in  the  briefs  of  the  counsel.  The  demurrer  is 
sustained,  and  the  bill  dismissed  for  want  of  jurisdiction. 


Johnson  Railroad  Signal  Ck).  v.  Union  Switch  <fe  Signal  Co. 
{CircaiX  Court,  W.  D.  PennayVvania.    June  6, 1890.) 

1.  Equity — ^Pleading — Cross-Bill. 

An  original  bill  was  for  the  infringement  of  letters  patent  relating  to  electric  sig- 
nals granted  to  Frederick  Ghees wnght,  assignee  of  William  R.  Sykes.  In  a  cross- 
bill the  plaintiff  therein  set  up,  among  other  things,  an  exclusiye  right  to  the  term 
**The  Sykes  Svstem'^  as  a  trade  mark  or  name  designating  a  system  of  electrio  sig- 
nals, and  sought  protection  for  that  righ  t.  Held,  that  this  was  new  and  distinct  mat- 
ter not  within  the  scope  of  the  original  bUl,  and  must  be  stricken  out. 

2.  Same— Berticib  of  Cross-Bill— Non-Resident  Plaintiff. 

When  the  plaintiff  in  the  original  biU  is  a  corporation  of  another  state,  and  has  no 
agent  or  representative  in  the  judicial  district  where  the  suit  is  pending  other  than 
its  solicitor  in  the  suit,  an  order  will  be  made  for  substituted  service,  as  respects 
the  crosa-bill,  upon  such  solicitor. 

In  Equity.  Motion  for  leave  to  file  cross-bill,  and  for  an  order  for  sub- 
stituted service. 

Oearge  H.  Christy y  for  the  motion. 
WiUiam  S»  Pier^  contra, 

AcHEsoN,  J.  1.  I  am  of  the  opinion  that  the  cross-bill,  as  presented 
to  the  court,  offends  against  the  well-settled  rule  which  forbids  the  intro- 
duction into  such  a  bill  of  any  new  and  distinct  matter  not  within  the 
scope  of  the  original  bill.  Cross  v.  De  VaUe,  1  Wall.  1,  14.  Here,  the 
subject-matter  of  the  original  bill  is  the  patent  No.  241,246  granted  to 
Frederick  Cheeswright,  assignee  of  William  R,  Sykes,  with  the  infringe- 
ment of  which  the  bill  charges  the  defendant.     But  the  cross-bill,  among 
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other  things,  sets  up  the  right  of  the  plaintiff  therein  (the  defendant  in 
the  original  bill)  to  the  exclusive  use  of  the  term  "The  Sykes  Systeni" 
as  a  trade  mark  or  name  designating  a  system  of  electric  signals,  and 
seeks  protection  for  that  right.  This,  however,  goes  far  beyond  the  case 
of  the  plaintiff  in  the  original  bill,  is  not  necessary  as  a  defense  to  that 
bill,  and  is,  indeed,  matter  entirely  foreign  to  the  primary  controversy. 
Therefore,  everything  relating  to  this  alleged  trade  mark  or  name  must 
be  stricken  out  before  the  court  will  grant  leave  to  file  the  cross-bill. 

2.  The  defendant  in  the  cross-bill  (plaintiff  in  the  original)  being  a 
corporation  of  the  state  of  New  Jersey,  and  having  no  agent  or  repre- 
sentative in  this  judicial  district  other  than  its  solicitor  in  this  suit,  an 
order  for  substituted  service  as  respects  the  cross-bill  upon  him  is  sought. 
The  application  is  resisted  upon  the  ground  of  the  alleged  invalidity  of 
such  service,  and  several  English  decisions  are  produced  to  sustain  the 
objection. '  But  I  find  it  laid  down  in  Conkling's  Treatise  on  U.  S.  Courts 
that  where  a  non-resident  has  instituted  a  suit  in  equity,  and  a  cross- 
bill is  filed  by  the  defendant  in  the  suit,  the  court,  upon  motion,  will 
order  that  service  of  the  subpoena  upon  the  solicitor  of  such  non-resident 
party  shall  be  sufficient.  Page  143.  Certainly,  this  practice  had  the 
sanction  of  Judge  Washington.  Ward  v.  Sebring^  4  Wash.  C.  C,  472. 
And  in  Rubber  Co.  v.  Goodyear^  9  Wall.  807,  such  substituted  service  is 
impliedly  recognized  as  good,  in  a  proper  case.  Why  should  it  not  be 
so  held?  A  cross-bill  is  a  mere  auxiliary  proceeding,  either  for  discovery 
in  aid  of  the  defense  against  the  original  bill  or  to  procure  a  more  com- 
plete determination  of  the  matter  already  in  litigation  in  the  court,  or 
for  both  these  purposes.  Daniell,  Ch.  Pr.  1653.  In  Ayrea  v.  Carver^  17 
How.  691,  595,  the  court  quotes  with  approval  the  declaration  of  Jjord 
Hardwicke,  that  "both  the  original  and  the  cross-bill  constitute  but  one 
suit,  so  intimately  are  they  connected  together."  I  have  not  been  re- 
ferred to  any  American  decision  adverse  to  this  motion,  and  such  in- 
vestigation of  the  subject  as  I  have  been  able  to  make  leads  me  to  the 
conclusion  that  the  substituted  service  here  asked  for  is  in  accordance 
with  precedents  of  long  standing  in  the  English  courts  of  chancery. 
Gdedneki  v.  Chamock,  6  Ves.  171 ;  Hobhouse  v.  Courtney,  12  Sim.  140; 
Cooper  V.  Wood,  5  Beav.  391 ;  Hope  v.  Hope,  4  De  Gex,  M.  &  G.  328 ; 
Hope  V.  Carnegie,  L.  R.  1  Eq.  126.  If  the  cross-bill  is  made  to  conform 
to  the  views  expressed  in  this  opinion  leave  to  file  it  will  be  granted, 
and  the  motion  for  substituted  service  upon  the  solicitor  of  the  Johnson 
Railroad  Signal  Company  will  be  allowed. 
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SOUTHEEN  PaC.  R.  Co.  V.  WlQGS  et  oZ. 
[CircuU  C(Airty  N.  D.  California.    Jime;28. 1800.) 

,  1  PfTBLIO  LAin>8~RAILBOiJ>  GRANTS. 

The  act  of  congress  of  July  27, 1866,  granting  lands  to  the  Southern  Pacific  Rail- 
road (Company,  was  a  graut  of  quantity ;  and  the  grantee,  upon  accepting  the  grant, 
filing  its  map  of  locatton  and  building  and  equipping  Ite  road  In  the  time  and  man- 
ner prescribed  by  the  act,  was  entitled  to  its  full  complement  of  land  to  the  amount 
of  10  alternate  sections  per  mile  on  each  side  of  the  road  so  constructed,  provided 
the  same  could  be  found  either  within  the  specified  present  grant,  or  indemnity 
limits. 
^  Same— Location. 

The  Southern  Pacific  Railroad  Company  filed  its  map  of  definite  location  on  the 
8d  of  January,  1867,  in  the  office  of  the  commissioner  of  the  general  land-office, 
showing  the  present  granted  and  indemnity  limits  thereon,  which  granted  and  in- 
demnity limits  are  clearly  defined  in  the  act  of  congress;  and  the  indemnity  belt  is 
particularly  limited  to  specified  boundaries  outside  of  the  granted  limits.  Held, 
that  upon  filing  the  map  of  definite  location,  and  upon  the  secretary  of  the  interior 
issuing  his  order  withdrawing  all  the  lands  within  40  miles  of  the  line  of  the  road, 
the  odd-numbered  sections  both  within  the  present  granted  and  indemnity  limits 
were  withdrawn  from  pre-emption,  homestead  entry  or  any  other  disposition  by 
the  government.  Furthermore  held,  that  the  statute  itself  in  termi  provides  that 
the  odd  sections  shall  not  be  liable  to  sale  or  entry  or  pre-emption  other  than  to  the 
company.  Congress  intended  to  withdraw  from  sale,  entry  or  pre-emption  all  those 
lands  set  apart  within  specifically  defined  limits,  as  well  those  authorized  to  be  se- 
lected as  lieu  lands,  as  those  absolutely  granted,  in  which  the  title  itself  presently 
vested.  The  right  of  selection  indefeasible  by  pre-emptioners  vested  upon  filing 
the  map  of  definite  location,  and  withdrawal,  as  provided  by  the  statute,  although 
the  title  to  the  land  itself  did  not  vest  till  the  selection. 
Z,  Sake— Right  op  Sbl^ction. 

The  secretary  of  the  interior  had  no  authority,  while  a  deficiency  existed^  to  al- 
low a  pre-emption  to  be  made  upon  an  odd  section  within  these  indemnity  limits. 
While  such  deficiency  existed,  the  secretary  could  not  throw  open  the  odd  sections 
within  the  indemnity  limits  to  pre-emption,  or  homestead  entry.  The  right  of  se- 
lection,  in  the  company,  to  these  lands,  is  given  in  the  statute  itself,  and  the  secre- 
tary cannot  revoke  it. 
4  Bahb. 

This  joint  resolution  of  1870  (16  St.  88S)  conferred  no  new  rights  upon  a  pre- 
emptor  going  upon  these  lands  subsequent  to  the  order  of  withdrawaL    It  only 
saved,  and  reserved,  such  rights  as  he  had  already  acquired  before  its  passage. 
4  Samb— Cloud  on  Title. 

A  patent  issued  in  the  name  of  the  United  States  to  a  pre-emptor,  entering  upon 
these  lands  subsequent  to  the  order  of  withdrawal,  is,  erroneously,  issued,  without 
authority  of  law,  and  is  void.  The  existence  of  such  a  patent  is  a  doud  upon  the 
complainant's  title.  It  embarrasses  the  assertion  of  complainant's  rights,  and  pre- 
vents it  getting  a  patent  to  the  same  land  to  which  it  is  entitled.  These  circum- 
stances constitute  ground  for  equitable  relief.  A  patent  so  Issued  to  a  pre-emptor 
is  void,  and  the  using  of  it  should  be  perpetually  enjoined. 
6.  Bamb— Sbobetabt  of  Intebiob.  • 

Where  the  secreta^  of  the  interior,  acting  upon  a  known  and  recognized  state 
of  facts,  draws  therefrom  an  erroneous  conclusion  of  law,  and,  in  pursuance  of  such 
erroneous  conclusion,  issues  a  patent  to  a  party  not  entitled  thereto,  his  action  is 
not  conclusive,  but,  is  subject  to  review  and  reversal  by  the  courts. 
(Syllabus  hy  the  Court,) 

This  is  a  bill  in,  equity  seeking  a  decree  declaring  void  and  annulling 
a  patent  of  the  United  States  to  a  quarter  section  of  land  claimed  by  the 
complainant,  as  a  part  of  the  land  granted  to  it  to  aid  in  the  construc- 
tion of  its  railroad  under  the  act  of  congress  of  July  27,  1866,  found  in 
14  St.  292.  The  land  lies  outside  of  the  20*mile  limit,  and  within  the 
30-mile  limit  fixed  by  the  statute,  and  being  a  portion  of  the  land  which 
the  complainant  was  authorized  to  select  to  make  up  for  any  deficiency 
that  might  be  found  in  the  odd  sections  within  the  20-mile  limit  by 
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reason  of  a  prior  disposition  thereof,  or  the  acquisition  of  prior  rights 
therein. 

The  complainant  filed  its  map  of  definite  location  in  the  proper  ofBce 
on  January  3,  1867,  and  a  subsequent  map  on  September  3,  1871,  cov- 
ering substantially  the  same  lines.  A  letter  of  the  secretary  of  the  in- 
terior, accompanied  by  a  plat  showing  the  30-mile  limit,  withdrawing 
the  lands  from  sale,  entry  or  pre-emption,  and  so  forth,  in  accordance 
with  the  statute,  within  the  said  30-mile  limits,  was  filed  in  the  Stock- 
ton land-office  on  May  3,  1867,  which  plat  and  withdrawal  included 
the  lands  in  question.  This  withdrawal  does  not  appear  to  have  ever 
been  revoked,  or  attempted  to  be  revoked,  either  by  congress  or  the  in- 
terior department.  The  plat  of  the  township  embracing  the  land  in  dis- 
pute was  filed  in  the  proper  land-office  on  March  19,  1881. 

On  May  19,  1881,  the  respondent,  Wiggs,  filed  in  the  said  land-office 
at  Stockton,  his  pre-emption  declaratory  statement  for  the  said  land, 
claiming  a  settlement  thereon  on  May  16,  1868,  which  date  is  more 
than  a  year  after  complainant  filed  its  map  of  definite  location.  He 
made  final  proofs  of  said  pre-emption  on  February  19,  1884,  and  re- 
ceived the  patent  therefor,  now  in  question,  on  June  12,  1885.  There 
was  a  contest  in  the  land-office  from  the  beginning,  between  the  com- 
plainant and  defendant  Wiggs,  over  the  latter's  right  to  pre-empt  the 
land,  which  being  decided  in  favor  of  respondent  was  taken  before  the 
department  at  Washington  on  appeal;  and  in  a  decision  rendered  by  the 
commissioner  on  January  28,  1882,  respondent's  right  to  pre-empt  was 
affirmed. 

This  decision  was  affirmed  by  the  secretary  of  the  interior  on  Novem- 
ber 27,  1883;  and,  in  accordance  with  the  determination  of  the  secre- 
tary, the  patent  in  question  was  issued  to  resp<5ndent  on  June  12,  1885. 
On  July  9,  1885,  the  duly-authorized  agent  of  complainant,  having  se- 
lected the  lands  so  far  as  it  could  make  a  selection,  without  the  concur- 
rence of  the  department,  J)resented  in  the  Stockton  land-office  list  No.  7 
of  lands  selected  by  the  Southern  Pacific  Railroad  Company  to  make  up 
deficiency,  under  and  in  pursuance  of  said  statute  of  July  27, 1866,  and 
tendered  the  full  amount  of  fees  receivable  thereon,  the  full  costs  and  ex- 
penses of  survey  having  been  paid,  said  list  being  in  the  usual  form  in 
use  in  such  cases;  and  the  register  and  receiver  of  said  land-office  re- 
jected said  list  and  selection,  not  on  the  ground  that  there  was  no  de- 
^ciency,  or  of  any  irregularity  in  the  form  of  proceeding,  or  in  the  selec- 
tion, or  that  they  were  not  otherwise  subject  to  selection,  but  "for  the 
reason  that,  as  appears  by  the  records  of  this  office,  said  land  was  pat- 
ented to  Walter  Wiggs,  June  12, 1886  "  This  was  the  sole  objection  as- 
signed. Said  list  of  said  selected  land  embraced  the  land  in  question; 
The  said  patent  is  the  patent  issued  as  hereinbefore  stated. 

The  complainant  had,  before  said  selection,  built  and  completed  its 
line  of  road  opposite  and  beyond  the  said  lands  within  the  time,  and  in 
all  respects  in  the  manner,  as  required  by  law,  and  it  had  been  accepted 
by  the  proper  officers  of  the  government. 

Joeeph  D.  Redding^  for  complainant. 
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Joseph  H,  Buddy  for  defendants. 
Before  Sawyer,  Circuit  Judge. 

Sawyer,  J.  ,(fltf«^  stating  the  facts  as  above.)  Upon  the  facts  stated,  the 
question  arises,  whether  the  lands,  under  the  statute,  were  open  to  pre- 
emption by  the  respondent,  at  the  time  he  settled  upon  them,  for  the 
purpose  of  acquiring  a  pre-emption  right,  and  whether  the  patent,  upon 
fulfilling  the  other  conditions,  was  lawfully  issued  to  him;  or  whether, 
on  the  contrary,  the  complainant,  by  the  acceptance  of  the  land  grant, 
filing  its  map  of  definite  location  and  building  the  road  in  all  respects 
in  accordance  with  the  requirements  of  the  act  of  congress,  did  not  from 
the  date  of  filing  its  map  of  location  acquire  a  right  indefeasible  by  pre- 
emption claimants  under  the  existing  laws,  to  select  this  land  in  lieu  of 
lands  within  the  20-mile  limit,  lost  by  reason  of  any  of  the  causes  enu- 
merated in  the  statute.  In  Ryan  v.  Railroad  Co.,  5  Sawy.  261,  af- 
firmed in  99  U.  S.  382,  it  was  held  that,  in  a  similar  grant,  the  grant 
attached  and  title  vested  to  the  specific  alternate  sections  designated  by 
odd  numbers  within  the  40-mile  limit  of  that  grant,  on  the  filing  of  the 
plat  of  the  surveyed  line  of  the  road  with  the  secretary  of  the  interior; 
and  the  withdrawal  of  the  land  from  sale  by  him;  but  that  the  title  did 
not  vest  in  any  particular  division  of  land  that  might  be  selected  out- 
side the  limit  to  make  up  a  deficiency  until  said  deficiency  had  been 
ascertained,  and  the  selection  in  lieu  thereof  had  been  actually  made. 
This  decision  has  been  repeatedly  recognized  since. 

It  is  insisted  on  the  part  of  the  respondent  that  these  decisions  must 
control  the  case,  as  the  lauds  are  in  the  belt  of  lands  liable  to  be  selected 
as  lieu  lands  only,  and  were  not  selected  to  supply  a  deficiency  till  after 
the  settlement  for  the  purpose  of  pre-empting,  at  which  time  the  title  un- 
der the  decision  had  not  vested.  But  I  am  of  the  opinion,  that  those 
decisions  are  not  broad  enough  to  reach  this  case.  The  ultimate  ques- 
tion in  those  cases  was  quite  different.  In  this  case,  the  right  to  select, 
in  the  future,  this  land,  in  the  part  limited  for  that  purpose,  vested, 
should  there  turn  out  to  be  a  deficiency,  on  filing  the  map  of  definite 
location,  thereby  fixing  the  limit  of  the  district  for  selection,  although 
no  title  to  the  land  vested  till  selection.  The  precise  question  now  in- 
volved is  not,  so  far  as  I  am  aware,  presented  in  any  other  case.  The 
statute  itself  makes  a  specific  grant  of  every  alternate  section  within  cer- 
tain specified  limits,  to  which  no  other  right  has  attached  at  the  time 
when  the  line  of  the  road  becomes  definitely  fixed;  and  in  case  some  of 
the  lands  are  lost  by  reason  of  prior  interests  having  attached,  it  gives  a 
right  to  select  an  amount  equal  to  that  so  lost  out  of  any  odd  sections  of 
public  lands  free  from  other  prior  claims  within  other  specified  limits  of 
no  great  extent.  The  right  to  select,  at  once  vests,  though  the  title  to 
specific  lands  does  not,  till  selection  is  made.  And,  to  preserve  that 
right  of  selection,  the  statute  itself,  in  terms,  provides,  that  said  odd  sec- 
tions shall  not  be  liable  to  sale,  or  entry,  or  pre-emption  other  than  to  the 
company;  that  no  pre-emption  right  shall  be  allowed  in  those  lands  speci- 
fied.    The  language  of  the  statute  is, 
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**That  there  be  and  hereby  is  granted**— to  the  railroad  company — "every 
alternate  section  of  public  land  not  mineral,  designated  by  odd  numbers,  to 
the  amount  of  twenty  alternate  sections  per  mile,  on  each  side  of  said  railro;id 
line  as  said  company  may  adopt  through  the  territories  of  the  United  States, 
and  ten  alternate  sections  of  land  per  mile  on  each  side  of  said  railroad  when- 
ever it  passes  through  any  state,  and  whenever,  on  the  line  of  the  route,  the 
United  States  have  full  title,  and  free  from  pre-emption  or  other  claims  or 
rights  at  the  time  the  line  of  said  road  is  designated  by  a  plat  thereof  filed  ia 
the  office  of  the  commissioner  of  the  general  land-office." 

And  section  6  provides  as  follows: 

"And  be  it  further  enacted,  that  the  president  of  the  United  States  shall 
cause  the  lands  to  be  surveyed  for  forty  miles  in  width  on  both  sides  of  the 
entire  line  of  said  road  after  the  general  route  shall  be  fixed,  and  as  fast  as 
may  be  required  by  the  construction  of  said  railroad;  and  the  odd  sections  of 
land  hereby  granted  shall  not  be  liable  to  sale  or  entry  or  pre-emption  before 
or  after  they  are  surveyed,  except  by  said  company,  as  provided  in  this  act; 
but  the  provisions  of  the  act  of  September,  eighteen  hundred  and  forty-one, 
granting  pre-emption  rights,  and  the  acts  amendatory  thereof,  and  of  the  act 
entitled,  *  An  act  to  secure  homesteads  to  actual  settlers  on  the  public  domain,* 
approved  May  twenty,  eighteen  hundred  and  sixty-two,  shall  be  and  the  same 
are  hereon  extended  to  all  other  lands  on  the  said  line  of  said  road  when  sur- 
veyed, excepting  those  hereby  granted  to  said  company."  14  St.  p.  294,  §  3; 
page  296,  §  6. 

Thus,  in  express  terms,  it  is  provided,  that  the  odd  sections  thus 
granted  within  the  whole  boundaries  shall  not  be  subject  to  sale,  entry 
or  pre-emption  before,  or  after,  they  are  surveyed,  except  by  said  com- 
pany, as  provided  in  this  act.  It  is  apparent  that  congress  intended  U> 
preserve  all  these  odd  sections,  within  the  space  limited,  till  it  could  be 
ascertained  what  deficiency  there  would  be;  and  the  company  could  sup- 
ply them  by  selections  within  the  prescribed  limits.  It  permitted  sales 
and  pre-emptions,  within  the  prescribed  limits,  of  even  sections  only. 
Congress  intended  that  the  grants  should  be  substantial.  This  case  af- 
fords an  illustration  of  the  injustice  of  any  other  view.  This  map  of 
definite  location  was  filed  on  January  3,  1867,  whereby  the  limits  be- 
came fixed,  and  the  right  of  selection  upon  the  arising  of  the  conditions, 
vested.  The  government  did  not  file  its  plat  of  the  survey  till  March 
17, 1881,  14  years  afterwards,  and  long  after  the  completion  of  the  road 
opposite  the  lands.  Until  this  time  it  could  not  be  ascerttiined  whether 
any,  or  if  any,  what,  deficiency  would  exist;  and  if  it  could  be  known, 
there  could  be  no  selection  of  odd  sections  to  supply  the  deficiency 
until  it  could  be  known  where  the  odd  sections  would  fall,  and  this 
would  require  a  survey.  But  if  during  all  this  time  the  lands  were 
open  to  pre-emption  the  lands  could  all  be  taken  up,  while  the  hailiB  of 
the  complainant  were  tied.  In  this  very  case  the  respondent  ini  iated 
his  pre-emption  claim  by  settlement  in  1868,  but  did  not,  beam  je  he 
could  not,  file  his  declaratory  statement  till  a  short  time  after  the  iling 
of  the  plat  in  1881,  immediately  after  which  the  contest  betweer  him 
and  the  company,  as  to  which  had  the  right,  commenced  before  tl  e  de- 
partment, and  it  was  followed  up  till  finally  decided,  a  short  tin  e  be- 
fore the  patent  issued.      If  one  pre-emptor  can  enter  upon  the  land 
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wanted,  and  wait  10  years  or  more  for  a  survey,  and  thereby  acquire  a 
right,  while  the  railroad  company  must  wait  for  a  survey  before  it  can 
make  its  selection  and  acquire  a  right  thereby,  all  the  lands  can  be  in 
that  manner  wrested  from  the  company;  and  of  what  use  to  it,  under 
such  conditions,  would  be  the  right  to  select  given  by  the  statute? 

If  such  a  right  of  pre-emption  exists,  while  the  company  cannot  act, 
all  the  lands  which  derive  their  greatest  value  from  the  very  construc- 
tion of  the  road,  or  its  contemplated  construction,  could  be  wrested  from 
the  company,  even  after  the  road  is  constructed,  by  a  failure  of  the  gov- 
ernment to  make  the  survey. 

Manifestly,  I  think,  congress  intended  to  withdraw  from  sale,  entry 
qr  pre-emption,  by  parties  other  than  the  company,  all  those  lands  set 
apart  within  fixed  limits,  as  well  those  authorized  to  be  selected  as  lieu 
lands,  and  thereby  preserve  the  right  of  selection,  till  selection  was  pos- 
sible to  be  made,  as  those  absolutely  granted  in  which  the  title  itself 
presently  vested.  No  time  was  limited  by  the  act  for  selection,  or  lim- 
itation of  time  put  upon  the  express  withdrawal,  either  by  the  act  or  the 
secretary  of  the  interior.  A  right  to  select  which  could  be  cut  off  at  the 
sole  discretion  of  any  pre-emptioner  without  any  fault  of  the  company, 
and  without  any  power  on  its  part  to  prevent  it,  would  be  illusory,  and 
no  right  at  all.  By  the  statute  the  president  was  required  to  ''cause  the 
lands  to  be  surveyed  for  forty  miles  in  width," — the  whole  40  miles. 
And  the-  odd  sections  granted  within  the  whole  40  miles  "shall  not  be 
liable  to  sale,  entry  or  pre-emption  before  or  after  they  are  surveyed,  ex- 
cept by  said  company,  as  provided  in  this  act."  It  does  not  appear  to 
me  that  this  language  is  susceptible  of  more  than  one  construction,  and 
that  is,  that  no  pre-emption  right  could  be  perfected  or  initiated  in  the 
face  of  that  prohibition  till  congress  sees  fit  to  withdraw  it,  while  still  in 
its  power  to  do  so,  or  till  the  whole  claim  of  the  company  for  defi- 
ciency is  both  ascertained  and  satisfied.  As  congress  did  not  see  fit  to 
put  any  limitation  upon  the  time  for  selection,  neither  the  secretary  of 
the  interior,  nor  the  courts,  are  authorized  to  prescribe  such  limitation. 

In  U.  S.  V.  Gurtner,  38  Fed.  Rep.  1,  and  14  Sawy. ,  this  court 

held,  the  circuit  justice  and  circuit  judge  concurring,  that,  under  a  sim- 
ilar grant,  no  other  right  than  that  of  the  railroad  company  could  be  ac- 
quired or  initiated  in  any  of  the  odd  sections  within  the  limits  of  the 
grant,  after  the  tiling  in  the  proper  office  of  the  map  of  the  general  route 
of  the  road,  and  the  withdrawal  of  the  lands  by  the  secretary  of  the  in- 
terior ;  that  the  filing  of  such  map  of  the  general  route  and  the  with- 
drawal protected  the  lands  from  the  acquisition  of  any  right  by  any  other 
parties  till  the  routes  should  be  definitely  fixed,  when  the  title  would 

definitely  vest  in  the  odd  sections  of  the  specific  grant  (14  Sawy. , 

and  38  Fed.  Rep.  1.)  It  was,  also,  held,  that  no  pre-emption  right, 
could  be  acquired,  or  even  initiated,  on  any  lands  except  those  as  to 
which  such  rights  were  expressly  authorized  by  statute  to  be  acquired, 
and  a  fortiori  none  caq  be  acquired  or  initiated  when  there  is,  as  in  this 
case,  an  topress  statutory  inhibition.  In  that  case  the  lands  were  thus 
protected  and  withdrawn  in  a  tract  10  miles  wider  than  was  necessary 
v.43F.no.5— 22 
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for  the  grant  after  the  line  of  the  road  became  definitely  fixed.  The 
same  rule  was  held  with  respect  to  pre-emption  claims  in  Railroad  Cb.  v, 
Orton,  6  Sawy/  198 ;  Butiz  v.  RaUroad  Cb.,  119  U.  S.  55, 7  Sup.  Ci.  Rep. 
100;  Denny  v.Dodson,  13  Sawy.  68,  32  Fed.  Rep.  899;  Schtdenberg  v. 
Harriman^  21  Wall.  44 ;  Missouri,  K. &  T,  Ry,  Co.  v.  Kansas  Pac.  Ry,  Go.y 
97  U.  S.  491.  The  principles  thus  established  in  my  judgment  cover 
and  control  this  case. 

The  joint  resolution  of  congress  of  June  28,  1870,  (16  St.  382,)  '.'sav- 
ing and  reserving  all  the  rights  of  actual  settlers,"  conferred  no  new  rights 
upon  respondent.  It  only  saved  and  reserved  such  rights  as  he  had  al- 
ready acquired  under  prior  laws  before  its  passage.  But  he  had  ac- 
quired no  rights  under  prior  laws  at  that  time  to  protect,  as  the  land,  as 
we  have  seen,  was  not  subject  to  pre-emption ;  and  when  he  entered  he 
was  a  mere  trespasser  against  the  express  law  of  the  land,  and  the  rights 
of  the  complainant  were  in  no  wise  limited  by  this  resolution.  CJongress 
did  not  attempt  to  limit  them ;  and  it  could  not  limit  sujch  rights  as  had 
already  fully  vested  had  it  desired  to  do  so.  Railroad  Co.  v.  Orton,  6 
Sawy.  197  et  seq. 

The  land,  in  the  present  case,  was  awarded  by  the  department  and 
patented  to  respondent  expressly  upon  the  authority  of  a  decision  of  the 
secretary  of  the  interior  rendered  in  1878,  before  the  decision  in  OrimCs 
Case,  cited.  Orion's  Case,  and  those  cited  in  the  opinion  of  the  court, 
and  especially  those  cases  since  decided  by  the  supreme  court  and  cited  in 
the  present  opinion,  established  a  rule  wholly  inconsistent  with  that 
adopted  by  the  secretary  of  the  interior  relied  on,  and  necessarily  over- 
ruled it. 

Altliough  the  selection  of  the  lieu  lands  were  to  be  "  made  under  the 
direction  of  the  secretary  of  the  interior,"  they  were  to  be  "selected  by 
said  company,"  not  by  him;  nor  was  the  selection  required  to  be  ap- 
proved by  him  as  is  required  by  some  other  acts;  and  when  there  was  a 
deficiency,  and  the  company  selected  lands  open  to  selection,  there  was 
no  authority  vested  in  the  secretary  to  arbitrarily  refuse  to  recognize  and 
allow  such  selection.  This  would  deprive  the  company  of  the  right  of 
selection  expressly  given  by  the  statute,  and  vest  it  in  the  secretary, 
whereas  the  statute  says  in  express  terms,  "other  lands  shall  be  selected 
by  said  company  in  lieu  thereof." 

It  is  urged  that  the  matter  of  determining  the  rights  of  these  parties 
was  vested  in  the  secretary,  and  that  his  action  cannot  be  reviewed  by 
the  court,  but  is  conclusive.  I  do  not  so  read  the  decisions  of  the  su- 
preme court.  There  is  no  dispute  about  the  facts  here.  The  secretary 
acted  upon  a  known  and  recognized  state  of  facts,  and  on  that  state  of 
facts  drew  an  erroneous  conclusion  of  law,  and  on  those  recognized  facts 
gave  the  land  to  the  respondent,  whereas  he  should  have  awarded  it  to 
the  complainant.  He  issued  a  patent  to  the  respondent  to  land  in  which 
he  had  no  legal  right;  a  patent  which,  upon  the  known  and  recognized 
state  of  facts,  he  had  no  authority  of  law  to  issue. 

It  is.urged,  that  if  the  claim  of  the  complainant  be  established,  it  has 
the  legal  title,  and  an  adequate  and  complete  remedy  at  law,  and  that 
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fbere  is  no  ground  for  equitable  relief  or  jurisdiction.  Bat  this  patent 
is  a  doud  upon  the  complainant^B  title,  which  it  is  entitled  to  have  re- 
moved. The  existence  of  the  patent  gives  color  of  title  and  is  recognized 
by  the  land  department.  Its  existence  embarrasses  the  assertion  of  com- 
plainant's right,  and  j)revents  it  from  getting  a  patent  to  the  same  land, 
to  which  it  is  entitled.  These  circumstances  constitute  ground  for  equi- 
table relief.  The  remedy  at  law  is  not  equally  adequate  and  coi^plete. 
Van  Wyck  v.  Knevals,  106  U.  S.  870,  1  Sup.  Ct.  Rep.  836;  Pidey  v. 
Huggins,  15  Cal.  128. 

Let  there  be  a  decree  for  complainant,  in  pursuance  of  the  prayer  of 
the  bill,  adjudging  respondent's  title  to  be  void  and  annulling  it;  that 
there  be  a  perpetual  injunction  against  his  using  it,  or  setting  up  any 
claim  of  title  or  right  under  it,  and  that  he  convey  to  the  complainant 
any  right  he  may  have,  or  claim  to  have,  under  it* 


McCONNAUGHT  V.  PsNNOYER  d  oL 

iXHstriot  Court,  D.  OreQon.    Angnst  18, 189a) 

1.  CLoxm  OK  TiTLa. 

A  resale  and  oonveyanoe  of  a  tract  of  swamp  land  under  the  aet  of  1878.  before 
sold  by  the  sute,  under  the  act  of  1870,  on  the  ground  that  it  had  reverted  to  tha 
state  for  the  f  aUure  to  pay  the  10  per  centum  of  the  purchase  price  within  the  Ume 
required  by  law,  would  oast  a  doud  on  the  title  of  the  puroluMer  or  his  assigneet 
under  the  act  of  1870. 
S.  HcLTiPLiciTT  or  Burrs.  ' 

The  prevention  of  a  multiplicity  of  suits  is  an  acknowledged  head  of  equity  jo- 
risdictfon,  and  this  suit  is  clearly  maintainable  on  that  ground. 

t.   ACTTOV  AOAIVST  StaTB. 

This  is  not  a  suit  against  the  state  of  Oregon  or  its  authorized  agents  or  repre- 
sentatives, but  against  the  defendants,  claiming  to  act  as  such,  but  without  author- 
ity of  law.  The  cases  of  In  Re  Avers.  128  U.  S.  44S.  8  Sup.  Ct.  Rep.  151,  and  Hans 
V.  Louisiana,  184  U.  S.  1, 10  Sup.  Ck  Rep.  604,  oonsidered  and  distinguished  from 
this. 
{9yUahUi  hy  the  Cotvrt,) 

In  Equity.     Bill  for  injunction. 
Mr.  Charles  B.  Bdlingerj  for  plaintifll 
Mr,  Ead  0*  Branaughj  for  defendants. 

Deady,  J.  On  the  application  of  the  defendants  a  rehearing  was  al- 
lowed in  this  case. 

On  the  argument  the  case  of  Hans  ▼.  Louirianaj  184  U.  8. 1, 10  Sup. 
Ct.  Rep.  504,  was  cited  by  counsel  for  defendant  as  a  case  not  referred 
iOy  because  not  at  hand,  on  the  former  hearing. 

On  examination,  the  decision  was  found  not  to  be  at  all  in  point,  and 
it  was  so  admitted  by  counsel. 

Briefly,  the  case  was  this:  A  citizen  of  Louisiana  sued  the  state  to 
recover  the  amount  of  certain  coupons  annexed  to  the  bonds  thereof. 
These  bonds  were  issued  in  1874,  and  by  an  amendment  to  the  constitu- 
tion of  that  year  they  were  declared  valid  contracts  between  the  state, 
and  the  holders  thereofy  and  by  the  constitution  of  1879  payment  of 
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the  same  was  repudiated.  The  eleventh  amendment  does  not  prohibit 
a  suit  in  the  national  courts  against  a  state  by  a  citizen  thereof,  and  the 
judicial  powers  of  the  United  States  extend  to  all  cases  arising  under 
the  constitution  or  laws  of  the  United  States,  (Const,  art.  3,  §  2,)  which 
jurisdiction  is  conferred  upon  the  circuit  courts  by  section  1  of  the  Act 
of  1875,  (18  St.  470.) 

So.the  plaintiff  brought  his  action  against  the  state,  as  one  arising 
under  the  constitution  of  the  United  States,  which  forbids  a  state  to  "pass 
a  law  impairing  the  obligation  of  contracts." 

The  case  was  a  new  one,  the  question  involved  never  having  been  be- 
fore the  court.  It  was  held  that  a  suit  arising  under  the  constitution 
of  the  United  States  cannot  be  maintained  against  a  state  by  a  citizen 
thereof,  without  its  consent. 

This  conclusion  rests,  in  the  opinion  of  the  court,  on  the  general  doc- 
trine that  a  state  is  not  suable',  except  with  its  own  consent,  and  there- 
fore the  grant  of  judicial  power  to  the  United  States,  though  in  language 
extending  to  all  cases  arising  under  the  constitution  thereof,  must  be 
construed  as  not  including  a  case  against  a  non-consenting  state. 

But  Mr.  Justice  Bradley,  who  delivered  the  opinion  of  the  court,  in 
conclusion  took  care  to  say,  (page  20,  134  U.  S.,  and  page  509,  10  Sup. 
Ct.  Rep.:) 

"To  avoid  rnisapprehension  it  may  be  proper  to  add  that,  although  the  ob- 
ligations of  a  state  rest  for  their  performance  upon  its  honor  and  good  faith, 
and  cannot  bo  made  the  subject  of  judicial  cognizance  unless  the  state  con- 
sents lo  be  sued,  or  comes  itself  Into  court,  yet,  where  property  or  rights  are 
enjoyed  under  a  grant  or  contract  made  by  a  state,  they  cannot  be  wantonly 
invaded.  Whilst  the  state  cannot  be  compelled  by  suit  to  perform  its  con- 
tracts, any  attempt  on  its  part  to  violate  property  or  rights  acquired  under 
its  contracts  may  be  judicially  resisted;  and  any  law  impairing  tlie  obligation 
of  contracts  under  which  such  property  or  rights  are  held  is  void,  and  power- 
less  to  affect  their  enjoyment. " 

Now,  the  case  under  consideration  is  clearly  within  this  category. 
While  the  purchaser  of  this  property  may  not  be  able  to  sue  the  state 
to  compel  a  specific  performance  of  its  contract  to  convey  the  same  to 
him  when  he  is  entitled  thereto  on  "reclamation"  and  payment  of  the 
balance  of  the  purchase  price,  because  a  "state,"  in  the  language  of  the 
court,  "cannot  be  compelled  to  perform  its  contracts,"  yet  the  purchaser 
has  already  acquired  an  interest  in  this  land  under  his  contract  with  the 
state,  and  a  right  to  the  possession  and  enjoyment  of  the  same  in  the 
mean  time;  and  any  attempt  by  the  state  or  its  agents  to  deprive  him 
of  such  interest  or  right,  or  to  impair  the  value  of  the  same,  contrary  to 
such  contract,  may  be  judicially  resisted.  And  that  is  what  the  plain- 
tiff seeks  to  do  by  this  suit. 

On  the  argument  counsel  for  the  defendants  endeavored  to  show  that 
this  case  came  within  the  ruling  in  Re  Ayera^  123  U.  S.  443,  8  Sup.  Ot. 
Rep.  164. 

But  the  cases  are  really  just  the  antipodes  of  each  other.  The  court, 
in  that  case,  after  stating  the  general  rule  as  laid  down  in  Hagood  v. 
Stmthem,  137  U.  S.  52,  6  Sup.  Ct.  Rep.  608,  that  a  suit  against  the  offi- 
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cers  of  a  state  to  compel  them  to  do  and  perform  certain  acts,  which, 
when  done  and  performed,  constitute  a  performance  of  an  allied  con- 
tract by  such  state,  is  a  suit  against  the  state,  say,  (page  602,  123  U. 
S.,  and  page  181,  8  Sup.  Ct.  Rep.:) 

"The  converse  of  this  proposition  must  be  equally  true,  because  it  is  con- 
tained in  it;  that  is,  h  bill,  the  object  of  which  is  by  injunction  indirectly 
to  compel  the  specific  performance  of  the  contract,  by  forbidding  all  those 
acts  and  doings  which  constitute  breaches  of  the  contract,  must  also  neces- 
sarily be  a  suit  against  the  state." 

Now,  the  plaintiff  in  this  case  is  not  seeking  by  this  suit  to  compel 
the  performance,  directly  or  indirectly,  of  any  contract  with  the  state. 

On  the  sale  of  this  land  under  the  act  of  1870  the  purchaser  or  his 
assignee  became  entitled,  on  payment  of  the  purchase  price  and  proof 
of  reclamation  within  the  time  prescribed,  to  a,  conveyance  from  the 
state. 

If  this  were  a  suit  to  compel  the  specific  performance  of  so  much  of 
that  contract  as  remains  unperformed  by  the  state, — that  is,  the  execu- 
tion by  these  defendants  of  a  conveyance  of  the  land  to  the  plaintiff, — it 
would  be  a  suit  against  the  state,  although  not  named  in  the  record. 

A  decree  for  the  plaintiff  in  such  a  case  would  require  the  defendants 
to  do  and  perform  an  act  which  they  could  only  do  as  the  agents  and 
representatives  of  the  state,  and  therefore  the  court  would  be  without  ju- 
risdiction. 

By  this  suit  the  plaintiff  is  not  seeking  to  compel  the  defendants  to  do 
or  perform  any  act,  but  rather  to  prevent  their  doing  an  act  injurious  to 
his  right  and  interest  in  this  property,  without  authority  of  law  or  the 
state,  and  contrary  to  its  express  contract. 

If  the  legislature  had  authorized  the  defendants  to  cause  suit  to  be 
bfought  against  the  purchasers  under  the  act  of  1870  to  declare  the  con- 
tracts of  sale  void  for  want  of  compliance  with  the  conditions  subsequent, 
and  the  plaintifif  should  bring  a  suit  to  enjoin  the  defendants  from  bring- 
ing any  suit  against  him,  alleging  that  he  was  not  in  default  as  to  any 
of  said  conditions,  the  case  would  be  parallel  with  In  re  Ayers^  and  the 
answer  would  be  the  same  in  each  case;  this  is  a  suit  against  the  defend- 
antSy  as  agents  and  representatives  of  the  state,  to  prevent  the  state  from 
doing  a  lawful  act,  namely,  to  bring  a  suit  to  set  aside  a  sale  of  its  lands, 
which  it  claims  has  become  forfeit  for  want  of  compliance  with  the  terms 
of  the  sale,  and  in  which  the  plaintiff  may  allege  and  show  a  compliance 
with  the  contract,  and  thereby  defeat  the  suit. 

On  the  rehearing  no  question  was  made  but  that  the  legislation  under 
which  the  defendants  are  acting  in  making  sales  of  the  plaintiff's  land 
is  unconstitutional  and  void,  and  therefore  furnishes  no  justification  for 
their  conduct. 

On  the  hearing  it  was  not  seriously  questioned  that  equity  would  grant 
the  relief  sought  by  the  plaintiff  in  this  case  if  the  suit  was  not  one 
against  the  state,  on  the  ground  of  preventing  a  cloud  being  cast  on  his 
title,  and  also  of  preventing  a  multiplicity  of  suits. 

On  this  point  counsel  at  the  rehearing  contended  himself  with  saying 
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that  if  the  defendants  were  not  authorized  to  sell  this  land  their  deeds 
thereto  would  be  void  on  their  face,  and  therefore  would  not  cast  a  cloud 
on  anything. 

But  the  case  assumed  by  counsel  is  not  this  case  by  any  means,  for  the 
invalidity  of  the  defendants'  deeds  would  not  necessarily  appear  on  their 
face,  if  at  all. 

The  defendants  have  the  general  and  exclusive  authority  to  dispose  of 
the  swamp  lands  of  the  state,  including  those  which  may  have  reverted 
thereto  for  delinquency  untier  section  9  of  the  Act  of  1878.  The  plain- 
tifi',  to  overcome  the  apparent  legal  title  which  the  sale  and  conveyance 
of  bis  land  would  vest  in  the  defendants'  grantee,  would  be  obliged  to 
resort  to  extrinsic  evidence  to  show  that  this  land  had  been  duly  bar- 
gained and  sold  to  his  grantor,  and  had  not  reverted  to  the  state  under 
section  9  of  the  Act  of  1878,  and  therefore  the  second  sale  was  unau- 
thorized and  wrongful. 

This  constitutes  a  cloud  on  title  within  all  the  authorities;  and  partic- 
ularly where,  as  in  this  case,  the  plaintiff's  interest  is  equitable  in  its 
nature.  Pom.  Eq.  Jur.  §§  1398,  1399;  Ootdson  v.  PorOand,  1  Deady, 
489.  And  an  injunction  will  issue  to  prevent  acts  which  would  create 
a  cloud  upon  title,  under  the  same  rules  that  control  in  a  suit  to  remove 
such  cloud.     Id.  §  1345. 

The  prevention  of  a  multiplicity  of  suits  is  a  recognized  head  of  equity 
jurisdiction.     Id.  §  243  ei  seq. 

The  defendants  are  not  now  authorized  to  dispose  of  swamp  land  in 
larger,  quantities  than  320  acres  to  any  one  person,  and  thatma}^  be  sold 
outright,  and  a  conveyance  made  to  the  purchaser  at  once.  The  dis- 
position of  this  large  tract  of  land  in  this  manner  may  involve  at  least 
150  sales,  to  as  many  different  persons.  If  such  sales  are  allowe<l  to  be 
made,  the  plaintiff  will  be  compelled,  in  the  assertion  and  maintenance 
of  his  right,  to  bring  a  separate  suit  in  equity  against  each  of  such  pur- 
chasers to  quiet  title  or  to  charge  him  as  a  trustee  of  the  legal  title  for  the 
benefit  of  the  plaintiff,  the  owner  of  the  equitable  estate. 

This  presents  a  very  strong  case  of  a  multiplicity  of  suite,  that  may 
be  prevented  by  this  suit,  in  which  the  whole  matter  may  be  considered 
and  determined  at  once,  and  thus  save  expense  and  delay  to  all  persons 
concerned. 

This  suit  is  very  properly  brought  in  this  court,  independent  of  the 
diverse  citizenship  of  th^  parties,  as  it  turns  altogether  on  federal  ques- 
tions, which  must  ultimately  be  settled  by  the  judgment  of  the  supreme 
court  of  the  United  States. 

These  questions  are:  (1)  Does  the  legislation  under  which  thi  de- 
fendants are  proceeding  to  sell  the  plaintiff's  land  impair  the  oblig  ition 
of  his  contract  with  the  state?  and  (2)  Is  this  a  suit  against  the  defen  lants 
as  individual  wrong-doers,  claiming  to  represent  the  state,  but  wi  hout 
authority  therefrom,  or  against  them  as  the  authorized  represent!  lives 
of  the  state? 

And  my  judgment  still  is  that  said  legislation  does  impair  the  o  liga- 
tion of  the  state's  contract;  and  that  this  is  not  a  suit  against  the  d(  fend- 
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ants  acting  as  the  authorized  agents  and  representatives  of  the  state,  but 
as  individual  wrong-doers,  acting  under  an  unconstitutional  act  of  the 
legislature,  which  is  not  and  cannot  be  a  law  of  the  state,  and  therefore 
is  no  justification  for  the  conduct  complained  of. 


Marshall  v.  Whitkey  et  oL 
(Circuit  CourU  D,  Indiana.    July  80, 1S90.) 

1.  Fbauduleitt  Conveyances-— Husband  and  Wipe. 

Where  a  debtor  buys  land  which  he  causes  to  be  conveyed  to  bis  wife  in  alleged 
satisfaction  of  a  debt  dne  from  him  to  her,  but  with  the  intention  of  putting  nis 
property  beyond  reach  of  his  creditors,  and  she  agrees  at  the  time  to  mortgage  the 
lana  for  his  benefit,  the  transaction  is  frandulent  as  to  his  creditors. 

2b  Husband  and  Wife— Do  web— Fraudulent  Conyetances. 

Rev.  St.  Ind.  1881,  §  2508,  which  provides  that  in  all  cases  of  judicial  sales  of  land 
in  which  any  married  woman  has  an  inchoate  interest  by  virtue  of  her  marriage, 
such  inchoate  interest  shall,  unless  the  judgment  otherwise  direct,  immediately  be- 
come vested  as  if  her  husband  were  dead,  does  not  apply  to  land  to  which  the  hus- 
band never  had  title,  and  which  has  been  sold  on  Qzecution  against  him  only  be- 
cause it  was  bought  with  his  money  and  oonveyed  to  his  wif o  to  defraud  his  cred- 
'iters. 

In  Equity.     Bill  to  quiet  title. 

McDcniald,  BiUler  &  Snow  and  T.  W.  Harper,  for  complainant 

Rhoades  &  WiUiams,  for  defendant. 

Woods,  J.  Whitney  and  Currier  recovered  in  this  court  a  judgment 
in  attachment  against  James  A.  Marshall,  on  the  ground  that  he  had 
fraudulently  disposed  of  his  property  with  intent  to  hinder  and  delay 
his  creditors.  Mrs.  Marshall  prosecutes  this  suit  to  quiet  her  title  in 
certain  real  estate,  upon  which  the  attachment  was  levied,  against  the 
the  judgment  rendered,  on  the  ground  that  she  was  a  good-faith  pur- 
chaser for  value  of  the  property,  which  she  asserts  was  purchased  by 
her  husband,  and  upon  his  procurement  conveyed  to  her  in  pay- 
ment and  discharge  of  a  debt  which  he  owed  her.  The  master, 
speaking  to  this  point,  concedes  the  right  of  a  husband  to  pay  an  in- 
debtedness to  his  wife  in  preference  to  other  creditors,  but  says:  "While 
the  law  allows  this,  it  requires,  in  fairness  to  other  creditors  of  the  hus- 
band, that  transactions  between  husband  and  wife,  when  she  claims  a 
preference,  should  be  viewed  with  suspicion,  and  that  her  claim  as  a 
creditor  *  *  *  should  be  made  perfectly  clear;"  and  to  this  state- 
ment of  the  rule  of  evidence  exception  is  taken,  counsel  insisting  that  in 
respect  to  the  transactions  of  husband  and  wife,  as  in  respect  to  the  deal- 
ings of  others,  the  presumptions  are  in  favor  of  honesty  and  fairness. 
Whether  the  proposition  of  the  master  is  precisely  accurate  I  do  not  find 
it  necessary  to  decide.  In  his  support,  see  Wait,  Fraud.  Conv.  |§  300, 
301,  and  cases  cited.  In  this  case  it  is  shown,  and  not  seriously  or  di- 
rectly denied,  that  the  intention  of  the  debtor  in  disposing  of  his  prop- 
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erty,  and  in  taking  the  title  to  that  in  question-in  the  name  of  the  plain- 
tiff, was  to  put  his  leviable  goinls  beyond  the  reach  of  creditors;  and,  this 
being  so,  it  was  certainly  proper  that  any  claim  asserted  by  or  in  behalf 
of  the  wife,  in  hostility  to  the  creditors  whom  the  husband  was  seeking 
to  defraud,  should  have  been  received  by  the  master  with  a  degree  of 
caution  and  hesitation  amounting  to  suspicion.  In  respect  to  the  ques- 
tion whether  the  plaintiff  was  a  creditor  of  her  husband  to  the  extent  as- 
serted, the  master  has  reported  against  her,  and  that,  when  she  accepted 
the  conveyance  made  to  her,  "she  was  cognizant  of  the  fraud  which  the 
court  adjudged  her  husband  guilty  of  in  procuring  this  conveyance  to  be 
made  lo  her;"  and  the  circumstances  in  evidence  tending  to  the  support 
of  this  conclusion  are  such  as  to  forbid  interference  by  the  court  to  set 
it  aside.  If  in  fact  there  was  as  much  due  her  as  claimed,  it  was  re- 
markable and  extraordinary.  The  extraordinary  sometimes  happens, 
but  in  this  instance  the  proof  of  it  was  not  such  as  to  make  belief  com- 
pulsory. 

But  if  it  were  conceded  that  the  debt  was  as  large  as  stated,  there  is 
one  fact  in  proof,  testified  to  by  both  Mr.  and  Mrs.  Marshall,  which 
shows  that  the  property  was  conveyed  to  her,  not  in  final  and  effective 
discharge  of  the  liability,  butonly  in  colorable  payment, — to  the  extent  at 
least  of  one-half  of  the  indebtedness.  In  answer  to  the  question  wheth- 
er she  -'had  any  intention  at  the  time  of  hindering,  cheating,  or  defrauding 
any  creditors  of  Mr.  Marshall  in  taking  this  conveyance,"  she  said:  "No, 
sir;  there  wasn't  anything  of  the  kind  ever  thought  of,  or  ever  mentioned, 
because  I  agreed  with  him  that,  if  he  would  deed  me  this  property,  that  in 
case  he  could  not  get  through  with  his  indebtedness  I  would  allow  him 
him  to  take  a  mortgage  upon  this  vacant  lot  [a  part  of  the  property  in 
question]  of  $1,000:  and  Mr.  Balue  had  already  negotiated  a  loan  on 
this  lot,  and  knew  where  be  could  get  this  money;  and,  of  course,  if  it 
had  not  been  attached,  in  a  few  days  a  loan  would  have  been  made  on 
this  lot.  Of  course  there  was  a  mortgage  on  the  other  [part  of  the]  prop- 
erty, and  there  could  not  be  anything  done  with  it,  and  I  was  willing  to 
do  that  in  order  to  get  through."  And  when  asked  on  cross-examination 
if  she  did  not  know  that  she  could  not  make  a  loan  on  her  property  to 
apply  on  her  husband's  debts,  she  answered:  "I  could  make  the  loan, 
and  turn  the  money  over  to  him  to  pay  his  debts.  That  was  the  agree- 
ment." The  testimony  of  Mr.  Marshall  is  to  the  same  effect,  and  they 
both  represent  that  the  $1,000  which  it  was  proposed  to  raise  he  intend- 
ed in  a  certain  contingency  to  pr  y  to  Whitney  and  Currier;  but  whether 
he  would  have  done  that  or  not  would  have  been  a  matter  of  mere  choice 
on  his  part.  The  essential  feature  of  the  transaction  to  be  considered 
here  is  that  the  plaintiff's  right  to  hold  this  pro  pert}''  against  the  cred- 
itors of  her  husband  depends  on  the  truth  of  the  assertion  that  she  re- 
ceived it  in  payment  of  what  was  due  her;  but,  instead  of  that  being  the 
fact,  a  mere  shuffle  was  made,  by  which,  to  the  extent  of  $1,000,  at 
least,  she  took  title,  not  for  her  own  benefit,  but  for  the  benefit  of  her 
husband,  to  do  with  it  as  he  should  please;  and  that  his  purpose  was 
fraudulent,  if  not  conceded,  is  not  to  be  denied. 
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Another  question  remains.  The  statutes  of  Indiana  allow  a  dehtor  who 
is  a  resident  householder  an  exemption  of  property  from  sale  upon  exe- 
cution or  attachment  to  the  amount  of  $600  in  value,  and  to  the  wife  of 
one  whose  real  estate,  whether  his  title  be  legal  or  equitable,  is  sold  at 
judicial  sale,  the  interest  which  had  before  been  only  inchoate  becomes 
absolute  and  vested,  (Revision  1881,  §§704-715,  2491,  2508;)  and  on 
the  strength  of  these  provisions,  as  construed  and  interpreted  by  the  su- 
preme court  of  the  state,  it  is  contended  that,  if  the  property  in  suit 
should  be  declared  subject  to  sale  on  the  attachment  as  the  property  of 
her  husband,  she  will  be  entitled,  in  any  view  of  the  facts  or  law,  to  one- 
third  of  the  property  in  her  own  right  as  wife,  and  out  of  the  proceeds 
of  the  sale  to  the  sum  of  $600,  exempted  to  the  debtor,  and  that,  the  re- 
mainder of  the  x>roperty  being  fully  covered  by  incumbrances  which 
were  upon  it  when  purchased  by  her  husband,  and  subject  to  which  the 
conveyance  to  her  was  made,  there  remains  nothing  of  value  which  cred- 
itors can  reach,  and  consequently,  as  was  decided  in  Brigham  v.  Hubbard^ 
115  Ind.  474,  17  N.  E.  Rep.  920,  there  is  no  ground  for  equitable  in- 
terference in  behalf  of  creditors.  If  this  were  conceded,  it  would  not 
follow  that  the  plaintiff  should  have  the  active  aid  of  a  court  of  equity 
to  confirm  a  title  obtained  as  hers  was.  The  proposition,  however,  is 
not  conceded.  Mr.  Marshall  is  not  now  a  resident  householder,  but 
dwells  in  another  state,  and  connot  claim  an  exemption;  and,  if  the 
question  is  referable  to  the  date  of  the  conveyance,  (which  seems  to  me 
not  allowable  under  the  circumstances,)  it  does  not  appear  that  he  did 
not  then  have  money  or  other  valuables,  not  subject  to  seizure  on  exe- 
cution, exceeding  the  exemption  allowed  by  law. 

Whether  or  not  the  plaintiff  can  claim  one-third  of  this  property,  as 
wife  of  the  debtor,  if  it  shall  be  sold  upon  the  attachment  against  him, 
under  section  2508  of  the  Revision,  is  a  more  important  and  perhaps 
more  difficult  question.  The  language  of  the  provision,  so  far  as  im- 
portant here,,  is: 

"That  in  all  eases  of  judicial  sales  of  real  property,  In  which  any  married 
woman  has  an  inchoate  interest  by  virtue  of  her  marriage,  where  the  inchoate 
interest  is  Dot  directed  by  the  judgment  to  be  sold,  or  barred  by  vii-tue  of 
such  salct  such  interest  shall  become  absolute  and  vested  in  the  wife  in  the 
same  manner  and  to  the  same  extent  as  such  inchoate  interest  of  a  married 
woman  now  becomes  absolute  upon  the  death  of  her  husband,  whenever-  by 
virtue  of  said  sale  the  legal  title  of  the  husband  in  and  to  such  property  shall 
become  absolute  and  vested  in  the  purchaser  thereof." 

The  inchoate  right  as  declared  and  granted  by  another  statute,  (section 
2491,)  is  given  in  lands  in  which  the  husband  has  only  equitable  inter- 
ests, as  well  as  those  of  which  he  has  held  the  legal  title,  and  in  the  con- 
veyance of  which  the  wife  has  not  joined.  The  supreme  court,  as  the 
cases  cited  below  will  show,  has  put  upon  these  statutes  a  broad  and  lib- 
eral construction,  treating  as  within  their  spirit  cases  which  are  plainly 
enough  not  within  their  letter.  Ketchumv,  Schicketanzy  73  Ind.  137;  Law- 
son  V.  De  Bolt,  78- Ind.  568;  Leary  v.  Shaffer,  79  Ind.  567;  Hiidscm  v. . 
Evans,  81  Ind.  596;  Keck  v.  JVbWe,  86  Ind.  1;  Straughan  v.  WhUCf  88 
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Ind.  242;  Mattill  v.  Baas,  89  Ind.  220;  SMton  v.  Shdton,  94  Ind.  113; 
Manmr  v.  Hinkson,  Id.  395;  Rupe  v.  Hadley,  113  Ind.  416,  16  N.  E. 
Rep.  391;  OUizens'  Bank  v.  Bden,  121  Ind.  301,  23  N.  E.  Rep.  146. 
Some  of  these  cases  go  to  the  extent  of  holding  that  where  a  conveyance 
of  the  husband  in  which  the  wife  has  joined  is  set  aside  as  fraudulent, 
and  the  land  sold  on  execution  against  the  husband,  the  wife  takes  an 
interest,  and  in  some  of  them  it  is  so  held  in  respect  to  lands  in  which 
the  husband  had  only  an  equitable,  and  not  the  legal,  title;  but  in  no 
case  like  the  one  in  hand  has  it  been  held  that  the  wife  can,  upon  sale 
of  the  property,  assert  a  right  under  this  statute  against  a  creditor  who 
by  attachment  or  execution  or  by  means  of  a  creditors'  bill  seizes  upon 
and  subjects  to  sale  in  satisfaction  of  the  husband's  liability  property  of 
which  he  never  had  title,  and  in  which  the  wife  never  had  an  inchoate 
right,  and  which  is  subject  to  such  sale  only  because  it  was  purchased 
with  his  means,  and  the  title  conveyed  to  another  for  the  purpose  of  de- 
frauding his  creditors.  There  are  expressions  in  some  of  the  cases  to  the 
effect  that,  if  a  creditor  elects  to  treat  a  conveyance  as  void,  he  cannot 
say  it  is  valid  for  any  purpose;  and  if  he  elects  to  have  property  sold  as 
the  property  of  his  debtor,  he  cannot  dispute  the  legal  consequences  of 
the  fact;  and  in  legal  parlance  it  is  quite  common  to  speak  of  setting 
aside  fraudulent  conveyances,  and  to  treat  the  remedy  granted  to  cred- 
itors as  given  upon  the  theory  that  the  conveyance  was  never  made,  or 
that  the  title  wrongfully  transferred  had  been  reinvested  in  the  debtor; 
and  in  cases  where  he  had  once  held  the  title,  this  theory  will  ordinarily 
subserve  the  ends  of  justice,  but,  if  applied  to  this  case,  and  others  read- 
ily conceivable,  it  will  lead  to  consequences  too  plainly  wrong  to  admit 
of  approval  by  a  court  of  conscience.  A  better  and  more  effective  the- 
ory of  relief  is  well  recognized  in  the  books  and  opinions  of  the  courts. 
That  theory  recognizes  the  validity  of  such  conveyances  as  between  the 
immediate  parties;  and  the  creditor,  by  seeking  his  remedy  against  the 
property,  instead  of  estopping  himself  to  deny,  is  compelled  to  con- 
cede, that  fact,  and  to  take  his  relief  accordingly.  In  Stout  v.  Stout,  77 
Ind.  537,  a  case  in  which  there  had  been  mesne  conveyances  between 
the  fraudulent  grantor  and  the  defendant  holder  of  the  title,  it  is  said : 

"The  theory  of  the  action  is  not  to  annul  the  deeds  and  revest  the  title  in 
the  original  grantor,  but  to  convert  the  fraudulent  grantee  into  a  trustee  hold- 
ing* for  the  benefit  of  the  injured  creditors.  Except  as  to  creditor3,  the  con- 
veyance is  valid,  and  it  will  not  be  interfered  with  further  than  necessary  to 
secure  their  rights." 

To  the  same  effect,  see  Lippincott  v.  Carriage  Co,,  34  Fed.  Rep.  570. 
To  hold  the  wife,  in  a  case  like  this,  entitled  to  take  an  interest  as  against 
attaching  creditors,  would  be  to  make  of  the  law  itself  an  invitation  to 
fraud.  The  embarrassed  and  dishonest  debtor  would  need  only  to  ex- 
change all  his  possessions  for  real  estate  incumbered  already  for  two- 
thirds  or  three-fourths  of  its  value,  take  the  title  in  the  name  of  his  wife, 
and  bid  defiance  to  his  creditors.  Perhaps  it  will  be  said  he  can,  with- 
out question,  do  the  same  thing  by  taking  the  incumbered  title  in  his 
own  name,  and,  when  the  creditor  levies  upon  and  sells  the  property, 
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have  the  wife  assert  her  right,  and  leave  the  creditor  nothing  of  value 
beyond  the  incumbrances.  I  am  not  ready  to  concede  that  the  courts 
are  powerless  to  give  relief  in  such  a  case,  upon  proof  that  the  invest- 
ment was  made  in  that  way  for  the  purpose  of  defrauding  creditors. 
The  case  in  hand,  however,  is  not  like  the  one  supposed,  in  which,  the 
title  having  been  in  the  husband,  the  wife's  assertion  of  right  would  have 
support  in  the  letter  of  the  law,  if  not  in  its  spirit,  while  in  this  case  the 
claim  is  entirely  outside  the  letter  of  the  statute,  and  has  no  support  in 
its  spirit  or  in  considerations  of  justice  and  £Edr  dealing.  Exceptions 
overruled. 


Moore  v.  Miller  et  cd. 
(dreuU  Court,  &  D.  Calif  &mia..    August  8, 189a) 

LaoTATioH  OF  AcnoH»--RuNNiNo  OP  Statittb. 

The  statute  of  limitations  beglDs  to  run  against  a  suit  to  quiet  title  from  the 
time  the  defendant  takes  possession  of  the  land. 

In  Equity. 

F,  8,  Stratum  and  MnlayBon  &  Mrdayson^  *for  complainant. 

Mastickj  Bdcher  &  Mastick,  for  defendants. 

Ross,  J.  This  i?.  a  bill  in  equity  to  quiet  title  to  a  certain  tract  of 
land  under  the  provisions  of  section  738  of  the  Code  of  Civil  Procedure 
of  California,  and  by  stipulation  of  counsel  the  sole  point  for  decision  is 
whether  or  not  the  suit  is  barred  by  the  statute  of  limitations.  The 
facts  in  relation  to  that  question  are  conceded  to  be  truly  set  out  in  the 
amended  answer,  and  are,  in  substance,  as  follows:  The  land  is  a  thirty- 
sixth  section,  and  was  granted  to  the  state  of  California  by  the  act  of 
congress  of  March  3, 1853,  and  the  title  of  the  state  thereto  became  com- 
plete and  absolute  August  6,  1855.  On  the  7th  of  April,  1874,  the 
state  issued  its  patents  for  the  land  to  one  Hewlett,  and  on  April  17, 
1874,  Hewlett  conveyed  his  interest  therein  to  defendants,  who  there- 
upon and  on  that  day  entered  into  possession  of  the  premises  under 
claim  of  title,  exclusive  of  other  right,  founding  their  claim  upon  the 
patents  to  Hewlett  and  the  conveyance  from  him,  and  without  any 
knowledge  of  any  defect  in  that  title;  and  at  all  times  since  they  have 
had  and  maintained,  and  now  have  and  maintain,  actual,  continuous, 
open,  and  notorious  possession  of  the  premises,  claiming  title  thereto  in 
good  faith  under  said  patents  and  conveyance,  adversely  to  the  state  of 
California  and  to  complainant  and  his  grantors  and  predecessors  in  inter- 
est, and  to  the  whole  world;  and  during  all  of  that  time  defendants  had, 
and  now  have,  the  premises  protected  by  a  substantial  inclosure,  and 
have  used,  and  still  use,  the  same  for  pasturage.  Complainant  claims  title 
under  certain  certificates  of  purchase  issued  by  the  state  June  16,  1869, 
to  one  Porch  and  one  Mardis,  whose  title,  if  any,  is  vested  in  complaiQ- 
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ant.  These  certificates  were  duly  and  regularly  issued,  and  the  pur- 
chasers paid  to  the  state  thereon  20  per  cent,  of  the  purchase  price,  and 
one  year's  interest  on  the  balance;  but  no  further  payments  have  been 
made.  Neither  the  state  of  California,  nor  complainant,  nor  any  of  his 
grantors  or  predecessors  in  interest,  have  received  the  rents  or  profits  of 
the  premises,  or  of  any  part  thereof,  at  any  time  within  the  space  of  10 
years  preceding  the  commencement  of  this  suit^  and  said  state  has  never 
since  issuing  the  patents  to  Hewlett  asserted  or  claimed  any  title  to  or 
interest  in  the  premises.  The  amended  answer  sets  up  these  facts,  and 
also  alleges  that  the  right  or  title  claimed  by  complainant  did  not  accrue 
to  the  state,  or  to  complainant,  or  to  any  of  his  grantors  or  predecessors 
in  interest  within  10  years  before  the  commencement  of  the  suit,  and 
also  pleads  in  bar  of  the  action  sections  315  and  316  of  the  Code  of  Civil 
Procedure  of  California,  which  read  as  follows: 

"Sec.  815.  The  people  of  this  state  will  not  sue  any  person  for  or  in  respect 
to  any  real  property,  or  the  issues  or  profits  thereof,  by  reason  of  the  right  or 
title  of  the  people  to  the  same,  unless  (1)  such  right  or  title  shall  have  ao> 
crued  within  ten  years  before  any  action  or  other  proceeding  for  the  same  i» 
commenced;  or  (2)  the  people,  or  those  from  whom  they  claim,  shall  have  re- 
ceived tlie  rents  and  profits  of  such  real  property,  or  of  some  part  thereof, 
within  the  space  of  ten  years.  Sec.  316.  No  action  can  be  brought  for  or 
in  respect  to  real  property  by  any  person  claiming  under  letters  patents  or 
grants  from  this  state,  unless  tlie  same  might  have  been  commenced  by  the 
people,  as  herein  specified  in  case  such  patent  had  not  been  issued  or  grant 
made. " 

Applying  these  provisions  of  the  statute  to  the  conceded  facts  of  the 
case,  it  does  not  seem  to  me  to  admit  of  doubt  that  the  suit  is  barred. 
Unless  the  state  could  have  commenced  the  suit  had  no  grant  been  made 
by  it,  the  complainant  is  barred  by  the  provisions  of  section  316,  and 
whether  or  not  the  stiite  could  have  done  so  must  be  determined  by  ref- 
erence to  section  315.  By  that  section  the  legislature  declared  that  the 
people  should  not  sue  any  person  for  or  in  respect  to  any  real  property 
by  reason  of  their  right  or  title  to  the  same  unless  such  right  or  title 
shall  have  accrued  within  10  years  before  the  commencement  of  the  suit, 
or  the  people,  or  those  from  whom  they  claim,  Shall  have  received  the 
rents  and  profits  of  such  real  property,  or  of  some  part  thereof,  within 
the  space  of  10  years.  It  is  a  conceded  fact  that  neither  the  people  of 
the  state  nor  those  from  whom  they  claim  have  received  the  rents  or 
profits  of  the  land  in  controversy,  or  of  any  part  of  it,  within  the  space  of 
10  years  next  preceding  the  bringing  of  this  suit.  Did  their  right  or 
title  accrue  within  10  years  next  before  its  commencement?  Manifestly, 
the  right  and  title  of  the  people  to  the  property  accrued  at  least  as  early 
as  the  grant  from  the  general  government  became  complete  and  absolute, 
which  is  conceded  to  have  been  August  6,  1855.  But,  of  course,  until 
there  was  some  interference  with  that  right  or  title  no  cause  of  action 
could  accrue.  The  complainant  contends  that  the  suit  in  question  is  not 
within  the  statute  because  it  is  not  brought  by  reason  of  his  right  or  title 
to  the  property,  but  by  reason  of  the  adverse  claim  of  the  defendants. 
Clearly  this  is  not  so.     Neither  of  those  things  alone,  in  this  case  or  in 
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any  other  case,  could  constitute  a  cause  of  action.  In  every  case  that 
must  necessarily  consist  of  at  least  two  things:  the  right  of  the  complain- 
ing party,  and  the  wrong  committed  against  that  right  by  the  other 
party.  In  this  case  the  cause  of  action  arose  upon  the  entry  of  the  de> 
fendants  upon  the  premises  April  17,  1874,  which  was  an  invasion  of 
the  right  flowing  irom  the  title  to  the  property,  and  the  suit,  not  hav- 
ing been  commenced  within  10  years  from  that  time,  is  barred  by  the 
pmvisions  of  the  section  in  question.  Weber  v.  Commissioners,  18  Wall. 
70,  71;  People  v.  Center ,  66  Cal.  564,  5  Pac.  Rep.  268,  and  6  Pao.  Rep. 
481;  People  v.  Arnold,  4  N.  Y.  508,  There  must  be  judgment  for  de- 
fendants dismissing  the  bill^  with  costs. 


Doyle  v.  San  Diego  Land  &  Town  Oo. 

(Circuit  CourU  S.  D.  CaWomicu    August  8, 189a) 

Tquitt— Partibs. 
In  an 
the  cor] 
parties. 


In  an  action  against  a  corporation  and  its  officers,  in  which  relief  is  songht  against 
the  corporation  and  discovery  from,  the  officers,  the  latter  are  not  merely  nominal 


In  Equity.     On  demurrer  to  bill. 

DeaJcin  A:  Story,  for  complainant. 

Luce,  McDonald  &  Torrance,  for  defendants. 

Ross,  J.  The  defendants  to  the  bill  in  this  case  are  a  corporation  or- 
ganized and  existing  under  the  laws  of  the  state  of  Kansas  and  four  indi- 
viduals, two  of  whom  are  alleged  to  be  officers,  and  the  other  two  stock- 
holders, of  the  corporation.  The  complainant  and  the  individual  de- 
fendants are  all  citizens  and  residents  of  this  state.  If  it  be  true,  as 
contended  by  counsel  for  complainant,  that  the  individual  defendants 
are  merely  nominal  parties,  the  fact  that  they  are  made  defendants  to 
the  bill  would  not  oust  the  court  of  jurisdiction .  Rut  are  they  nominal 
parties  only?  The  bill  is*  one  for  relief  against  the  corporation,  and, 
as  incidental  to  that  relief,  for  discovery  against  the  individual  defend- 
ants. To  such  a  bill  I  do  not  see  how  the  parties  from  whom  the  dis- 
covery is.  sought  can  be  said  to  be  nominal  defendants.  If  the  whole 
scope  of  the  suit  was  against  the  corporation  alone  the  mere  fact  that  the 
officers  of  the  corporation  were  made  parties  would  be  unimportant,  be- 
cause a  corporation  acts  and  is  made  to  act  through  its  officers,  and  they 
are  therefore  bound  in  their  official  capacity  by  any  valid  judgment 
against  it.  To  such  a  suit  such  officers  would  not  only  not  be  necessary, 
but  they  would  not  be  proper,  parties;  and,  if  made  such,  would  not  be 
real,  but  nominal,  parties  only.  Hatch  v.  Railroad  Co.,  6  Blatchf. 
114,  115.  But,  as  said  by  Judge  Blatchpord  in  the  case  cited,  where 
the  officer  is  "made  a  party  defendant,  jointly  with  the  corporation  of 
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which  he  was  an  officer,  for  the  purpose  of  obtaining  some  specific  relief 
ngainst  him  on  a  personal  liability,  or.  in  order  to  obtain  a  discovery 
froin  him  in  regard  to  matters  peculiarly  within  his  knowledge,"  he  is 
a  real  party  to  the  suit.  I  do  not  see  how  it  can  be  otherwise.  One 
who  is  made  a  defendant  to  a  suit  for  the  purpose  of  obtaining  discov- 
ery from  him  as  incidental  to  the  relief  sought  against  another  defend- 
'ant  is  just  as  much  a  necessary,  and  therefore  a  real,  party  as  though 
made  a  defendant  to  a  bill  for  discovery  alone.  In  either  case  it  is  ob- 
vious that  unless  made  a  party  no  discovery  cptn  be  obtained  from  him, 
and  when  sued  for  that  purpose  it  would  seem  to  be  plain  enough  that 
he  cannot  be  held  to  be  a  nominal  party.  It  results  that  the  second 
ground  of  demurrer  is  well  taken,  and  must  be  sustained,  with  leave  to 
complainant  to  amend  within  the  usual  time,  if  he  shall  be  so  advised. 


Aylbbworth  v.  Gratiot  County, 

(Circuit  Cowrt,  B.  D,  MicMgarL    November  80, 1880.) 

1.  Counties— Action  on  Dbaiv  Wabrants— Jurisdiction. 

An  action  lies  in  the  federal  court  upon  drain  orders  drawn  by  a  cotinty  drain 
commissioner  upon  a  county  treasurer,  though  the  orders  themselves  create  no  debt 
against  the  county,  and  the  sole  duty  of  the  county  officers  is  to  assess  and  collect 
the  cost  of  constructing  the  drain  from  the  owners  of  property  benefited  by  it.  In 
such  case  the  judgment  is  special,  and  is  enforceable  only  by  mandamus  to  compel 
the  collection  of  the  tax. 

2.  Same— Action  by  Assig^'ee. 

Such  orders  are  so  far  negotiable  that  suit  may  be  brought  upon  them  by  the 
holder,  though  the  court  would  have  no  jurisdiction  of  an  action  brought  by  the  as- 
signor of  sucn  holder. 
8.  Same— Evidence. 

Such  orders  are  prima  fade  valid,  and  plaintiff  Is  not  bound  to  prove  the  regu- 
larity of  the  proceedings  for  the  assessment  and  collection  of  the  tax. 
4.  Judgment— Res  Ad  judicata. 

A  decision  of  the  supreme  court  q;t  the  state  denying  relief  to  a  prior  holder  of 
such  orders  is  not  res  adjudicata>, 
{Syllah^ia  by  the  Court,) 

At  Law. 

This  was  an  action  upon  certain  orders  orip^inally  issued  to  one  John 
Scriven  for  work  done  and  materials  furnished  in  the  construction  of 
two  drains  in  the  defendant  county,  such  drains  being  located  in  the 
townships  of  Newark,  New  Haven,  and  Arcada,  and  no  other.  These 
orders  were  issued  in  pursuance  of  Act  43,  Laws  1869,  as  amended  by 
Act  No.  169,  Laws  1871.  To  the  special  count  in  the  declaration  v|ere 
also  attached  the  common  counts,  together  with  copies  of  these  ord  rs, 
which  were  signed  by  the  drain  commissioner  and  countersigned  by  :he 
chairman  and  clerk  of  the  board  of  supervisors.  An  indorsement  u  ion 
such  orders  shows  that  they  were  presented  for  payment  to  the  cou  ity 
treasurer  about  the  time  they  were  issued,  and  that  on  the  31st  of  Mai  sh, 
1883,  all  but  one  of  them  were  again  presented,  and  a  payment  m  ide 
thereon. 
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The  following  is  a  sample  copy  of  the  orders,  with  their  indorsements. 
-No.  257.  ITHAOA,  Michigan.  Nov,  7th,  1872. 

''County  Treasurer^  Gratiot  County :  Pav  to  John  Sciiven  or  bearer  three 
hundred  and  seventy-six  dollars  out  of  the  drain  tax  assessed  in  the  township 
of  Areada  for  construction  of  Newark  and  Arcada  ditch  in  said  township. 
Act  number  169,  Laws  1871.  D.  W.  Attenburg, 

••Drain  Commissioner  of  Gratiot  County. 
•*Countersiirned:    H.  T.  Baknaby. 

'*  Chairman  Board  of  Supervisors. 
*'N.  Chubch,  Clerk." 
Indorsed 
•^Presented  for  payment  this  16tb  day  of  Nov.,  1872. 

•*  W.  S.  Turk,  Treasurer  Gratiot  County,  Michigan. 
"Paid  March  81st,  1883,  on  the  within  order,  $148.46. 

"S.  B.  Haverlo,  County  Treasurer. 
"Beceived  March  Slst.  1883,  of  said  county  treasurer  the  above  9148.46  as 
the  agent  of  Eliza  W.  Brownell,  of  Niagara  county.  New  York. 

[Signed]  ••W.  E.  Winton.** 

The  defendant  pleaded  the  general  issue,  and  gave  notice  of  the  follow- 
ing defenses:  Mrst^  the  statute  of  limitations;  secondj  that  the  orders 
were  payable  out  of  a  special  fund,  which  was  not  supplied  with  funds 
with  which  to  pay  them  on  account  of  the  action  of  the  party  through 
whom  plaintiff  claimed  title;  third,  res  adjudicnta. 

These  drains  were  constructed  by  John  Scriven  under  contract — Mrst^ 
with  the  drain  commissioner  of  Gratiot  county;  sewnd,  under  contract 
with  E.  W.  Kellogg,  special  commissioner  by  Act  445,  Laws  1871,  which 
provided  that  certain  state  lands  in  Gratiot  county  might  be  used  in  the 
payment  for  certain  drains  located  in  said  township.  These  lands  were 
benefited  by  the  construction  of  the  drains,  and  were  assessed  for  the 
same.  Before  the  assessment  was  reported  to  the  commissioner  of  the 
land-ofl5ce,  Scriven  made  his  selection  of  lands  in  payment  of  his  con- 
tract with  Kellogg.  The  commissioner  of  the  land-office  would  not  issue 
patents  to  Scriven  until  these  taxes  were  paid.  In  1879,  Scriven  brought 
a  suit  in  chancery  in  the  circuit  court  for  Gratiot  county  to  set  aside  these 
taxes,  and  compel  the  commissioner  to  issue  patents,  and  had  a  decree 
in  his  favor  as  prayed.  This  decree  was  not  appealed  from,  and  patents 
were  issued.  By  this  means  the  special  fund  from  which  these  orders 
were  to  be  paid  was  diminished  by  about  $2,000.  Had  those  taxes 
been  collected  by  the  land  commissioner,  and  turned  over  to  the  county 
treasurer,  the  orders  would  all  have  been  paid. 

In  1881,  one  Eliza  W,  Brownell,  who  claimed  to  have  received  these 
orders  from  Scriven,  petitioned  the  supreme  court  of  Michigan  for  a  jn/m- 
damns  against  the  board  of  supervisors  compelling  them  to  pay  these  or- 
ders.    Her  petition  was  denied.     49  Mich.  414, 13  N.  W.  Rep.  798. 

Marston  &  Jerome,  for  plaintifif. 

F.  H.  Canjkld  and  (7.  J.  WHleU,  for  defendant. 

Bbown,  J.  While  this  is  nominally  an  action  to  recover  the  amount 
of  these  orders  from  the  county,  the  real  object  is  to  procure  the  issue  of 
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a  writ  of  mandamus  for  the  collection  of  this  tax  from  the  property  bene- 
fited by  the  drain.  Several  defenses  are  interposed,  which  I  will  pro- 
ceed to  consider  in  their  order. 

1.  That  the  orders  created  no  obligation  against  the  county.  If  by 
this  it  is  intended  merely  to  urge  that  the  orders  created  no  debt  against 
the  county  which,  as  a  municipal  corporation,  it  is  bound  to  pay,  the 
position  taken  is  correct.  It  is  well  settled  that,  where  public  improve- 
ments are  by  law  to  be  made  at  the  expense  of  the  adjoining  property, 
no  charge  against  the  corporation  is  created,  and  its  only  duty  is  to  take 
the  necessary  and  legal  steps  to  collect  the  assessment,  and  to  pay  it  to 
the  parties  justly  entitled  thereto.  Thus  it  was  held  in  the  case  of  Lake 
V.  TrusteeSj  4  Denio,  520,  in  an  action  upon  an  order  given  by  the  pres- 
ident of  a  village  upon  the  treasurer  to  pay  the  contractor  a  certain  sum 
out  of  particular  funds,  that  the  corporation  was  the  agent  or  instru- 
ment of  the  land-holder  having  an  interest  in  the  matter,  to  ascertain 
how  much  each  one  ought  to  pay  and  another  to  receive,  and  collect  the 
money  from  those  who  were  benefited,  and  see  that  it  was  properly  ap- 
plied to  the  particular  object,  and  that  this  was  the  extent  of  its  duty. 
It  was  held  that  the  plaintiff  could  not  recover  generally  against  the  cor- 
poration as  for  a  debt,  and  it  was  intimated  that  the  plaintiff  had  a  rem- 
edy by  mandamus,  or  by  an  action  on  the  case  against  the  trustees  for 
neglect  of  duty.  This  is  also  the  intimation  of  the  supreme  court  in  the 
case  of  Ogden  v.  County  of  Daviess^  102  U.  S.  634.  And  I  believe  that 
the  authorities  are  uniform  to  the  effect  that  no  action  will  lie  against  the 
county  upon  these  obligations  as  for  a  debt  chargeable  against  it.  Goodr 
rich  V.  Detrdt,  12  Mich.  279;  Bank  v.  Landrig,  25  Mich.  207  The 
proper  remedy  in  this  class  of  cases  in  the  state  courts  is  by  writ  of  mxinr 
damns  to  compel  the  assessment  and  collection  of  the  tax  by  the  officers 
charjged  with  that  duty,  and  payment  of  the  same  to  the  party  entitled 
thereto. 

As  a  petition  for  a  writ  of  mandamus  in  the  federal  court  will  not  be 
entertained  as  an  original  proceeding,  it  was  at  one  time  supposed  that 
no  action  of  any  kind  would  lie  against  a  municipality.  In  the  case  of 
Bora  V.  Phillips  Co.^  4  Dill.  216,  it  was  held  that  the  failure  or  refusal 
of  the  county  to  discbarge  its  duty  in  such  cases  did  not  make  it  liable 
to  a  general  judgment  for  the  obligations  of  the  particular  district,  and 
could  not  be  made  the  foundation  of  an  action  against  the  county  for  a 
money  judgment.  This  may  be  entirely  true,  and  yet  it  does  not  fol- 
low that  there  is  no  remedy  in  the  federal  court  where  the  plaintiff  is  en- 
titled to  sue  therein  by  reason  of  his  citizenship.  The  general  rule  is 
believed  to  be  without  exception  that,  where  the  plaintiff  is  otherwise 
entitled  to  relief  in  this  court,  he  will  not  be  debarred  therefrom  by  rea- 
son of  the  fact  that  his  remedy  in  the  state  court,  upon  the  same  cause 
of  action,  would  be  of  a  character  which  we  are  not  entitled  to  admin- 
ister here.  Hence  it  was  held  by  Judge  Dillon,  in  the  case  of  Jordan 
V.  Cass  Co.,  3  Dill.  185,  that  the  holder  of  county  bonds  issued  by  a 
county  court  on  behalf  of  a  township  voting  aid  to  a  railway  might  sue 
the  county  in  the  federal  court,  and  recover  judgment  thereon,  although 
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duch  judgment  could  not  be  enforced  against  the  county  or  its  property, 
or  the  tax-payers  of  the  county  at  large,  but  only  by  rtiandamv>8  to  the 
county  court  to  compel  the  levy  and  collection  of  the  special  tax,  ac- 
cording to  the  statute.  This  is  believed  to  be  the  earliest  case  upon 
the  subject,  and  the  opinion  is  a  very  interesting  and  instructive  one. 
This  case  was  approved  in  Ommty  of  Casa  v.  Johnson^  95  U.  S.  360,  and 
was  applied  in  the  case  of  Davenport  v.  County  of  Dodge^  105  U.  S.  237 , 
to  bonds  issued  to  county  commissioners  on  behalf  of  a  precinct  which 
had  no  corporate  existence,  and  could  not  contract  or  be  contracted  with. 
The  court  considered  the  bonds  in  this  case  as  special  bonds,  which  the 
county  commissioners  were  to  issue  for  the  precinct,  and  that  they  were 
in  legal  eflFect  the  special  bonds  of  the  county,  payable  out  of  a  special 
fund,  to  be  raised  in  a  special  way.  Similar  ruling  was  made  in  the 
case  of  Blair  v.  Cvming  Co,,  111  U.  S.  363,  4  Sup.  Ct.  Rep.  449.  This 
case  differs  from  the  others  in  the  fact  that  the  bonds  contained  no  prom- 
ise by  the  county  to  pay ,  but  a  promise  by  a  precinct,  which  had  no 
separate  corporate  existence.  Notwithstanding  this,  the  county  was 
held  liable  to  the  performance  of  the  obligation. 

As  the  authority  of  the  drain  commissioner  to  draw  these  orders  is 
unquestioned,  it  is  evident  that  there  must  be  a  remedy  in  favor  of  the 
payee  or  holder  against  some  one  for  payment.  It  is  an  axiom  of  the 
law  that  for  every  wrong  there  is  a  remedy.  It  is  evident,  however, 
there  can  be  no  remedy  against  the  commissioner,  as  he  has  no  corpo- 
rate powers,  and  as  he  is  required  bylaw  to  draw  these  orders  upon  the 
county  treasurer  in  behalf  of  the  contractor,  but  has  no  power  to  enforce 
the  collection  of  the  tax,  or  to  provide  in  any  other  way  for  their  pay- 
ment. It  is  equally  clear  that  the  county  treasurer  is  not  bound  to  pay 
them  unless  he  has  the  funds,  and  that  no  action  will  lie  against  him  un- 
less he  refuses  to  disburse  moneys  actually  in  his  hands  for  that  purpose. 
An  examination  of  the  statute,  we  think,  demonstrates  that  there  is  an  ob- 
ligation on  the  supervisors  representing  the  county  that  they  can  only  dis- 
charge by  an  assessment  and  collection  of  the  tax.  By  section  1  of 
the  drain  law  of  1869,  as  amended  in  1871,  the  board  of  supervisors 
of  each  county  is  authorized  to  appoint  one  county  drain  commissioner, 
who  is  required  by  section  3  to  execute  the  duties  of  his  office  and  the 
resolutions  and  orders  of  the  board  of  supervisors.  He  is  bound  to  keep 
a  full  record  of  his  oflScial  acts  in  a  book  to  be  furnished  by  the  county, 
to  draw  all  proper  orders  on  each  drain  fund,  to  report  to  the  board  of  su- 
pervisors his  action  in  relation  to  each  drain,  and  file  the  same  with  the 
clerk.  Orders  drawn  by  him  must  be  countersigned  by  the  chairman  and 
clerk  of  the  board.  By  section  4,  on  application  to  him  by  10  or  more 
owners  of  land  in  feach  township,  he  is  required  to  make  examination  by 
surveys,  and  to  determine  the  route  of  any  drain  they  may  require,  and 
may  have  the  assistance  (section  6)  of  a  court  of  record  for  the  appoint- 
ment of  special  commissioners  to  examine  the  property,  and  the  ne- 
cessity for  the  construction  of  such  drain.  By  section  11,  he  shall 
make  a  full  report  of  all  his  doings,  and  present  the  same  to  the  board 
of  supervisors  at  their  next  annual  meeting.  This  board  shall  charge 
V.43F.no.5— 23 
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the  apportioned  sum  against  each  township,  and  direct  the  supervisor  of 
each  township  to  levy  the  same  upon  the  several  parcels  of  land  benefited 
by  the  drain.  By  section  12  the  county  treasurer  is  charged  with  the 
duty  of  returning  all  lands  upon  which  a  tax  shall  be  levied  and  not 
paid  to  the  auditor  general,  and  the  same  shall  be  advertised  and  sold, 
and,  if  bid  oflF  to  the  state,  the  state  treasurer  shall  pay  over  to  the 
county  treasurer  the  amount  of  the  taxes.  By  section  15,  whenever 
such  tax  shall  be  set  aside  by  any  court  of  competent  jurisdiction,  it 
shall  be  lawful  for  the  supervisor  to  reassess  such  tax  on  the  same  land 
where  such  drain  has  been  made,  and,  in  case  of  any  mistake  or  mis- 
apportionment  of  taxes,  the  board  of  supervisors,  upon  the  recommen- 
dation of  the  drain  commissioner,  or  upon  a  review  before  them  had  by 
appeal  from  the  action  of  the  drain  commissioner,  may  reassess  upon 
the  various  lands  or  portions  of  lands  such  amount  of  drainage  taxes  as 
may  be  necessary  to  correct  such  mistake  or  misapportionment.  By 
section  17,  no  money  shall  be  paid  by  any  county  treasurer  except  on  a 
warrant  drawn  by  the  commissioner  and  countersigned  by  the  chairman 
and  clerk  of  the  board  of  supervisors,  and  then  only  from  the  particular 
fund  provided  for  each  ditch.  If  there  be  no  funds  in  his  hands,  the 
county  treasurer  must  indorse  the  date  of  the  presentation  of  the  orders 
with  his  signature  thereto,  and  his  orders  shall  draw  interest  from  and 
after  such  presentation  and  indorsement.  Section  19.  By  section  24 
the  board  of  supervisors  has  full  power  and  authority  to  control  the  ac- 
tion of  the  commissioner,  and  may  order  reassessment  of  the  drain  tax, 
or  any  portion  thereof,  to  correct  errors,  and  may  make  any  other  order 
in  relation  to  such  ditches  or  drains  as  may  be  necessary.  By  section 
33  the  most  ample  powers  are  conferred  upon  courts  to  make  such  or- 
ders as  shall  be  just  and  equitable,  and  ma}'  order  such  tax  to  remain 
on  the  roll  for  collection,  or  order  the  same  to  be  levied,  or  may  enjoin 
the  same,  or  may  order  the  whole,  or  such  part  thereof  as  may  be  just 
and  equitable,  to  be  refunded. 

It  is  evident  that  under  this  act  most  ample  powers  are  conferred  on 
the  board  of  supervisors  with  regard  to  the  assessment  and  collection  of 
these  taxes,  And  in  case  of  any  dereliction  of  duties  on  their  part  there 
ought  to  be  a  remedy  against  the  corporation,  of  which  they  are  the  au- 
thorized expression  and  agent.  As  before  observed,  the  proper  remedy 
in  the  state  court  is  by  writ  of  mandamus.  tAs  this  court  is  incompetent, 
in  the  first  instance,  to  afford  this  relief,  we  think  an  action  may  be 
brought  against  the  county,  and  the  collection  of  the  judgment  enforced 
by  the  same  process  of  mandamus  that  would  be  resorted  to  if  the  pro- 
ceedings had  been  instituted  in  the  state  court. 

My  only  doubt  in  this  connection  is  whether  the  declaration  should 
not  count  upon  the  failure  of  the  board  of  supervisors  to  take  the  proper 
proceedings  for  the  levy  and  collection  of  this  tax.  The  state  courts  have 
repeatedly  held  that  no  action  as  for  a  debt  will  lie  against  the  munici- 
pality upon  these  warrants,  {Goodrich  v.  Detroit,  12  Mich.  279;  Bankv, 
Larmng,  25  Mich.  207;  Whakn  v.  aty  of  La  Crom,  16  Wis.  271;  Finmy 
V.  CUy  of  Oshkosh,  18  Wis.  209;  Fletcher  v.  CUy  of  Oshkosh,  Id.  232;  iMor- 
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gan  v.  CS/y  of  Dubitque^  28  Iowa,  575;)  but  may  not  an  obligation  to  pay 
these  orders  arise  from  a  failure  to  collect  them  from  the  land? 

2.  The  second  defense  in  this  case  is  that  these  orders  are  not  negotia- 
ble, and  hence  that  plaintiff  is  not  authorized  to  bring  suit  upon  the 
same  in  this  court.  By  the  act  of  1887  this  court  cannot  take  cognizance 
of  any  suit,  except  upon  foreign  bills  of  exchange  to  recover  the  contents 
of  any  promissory  note  or  other  chose  in  action  in  favor  of  any  assignee 
or  of  any  subsequent  holder,  if  such  instrument  be  payable  to  bearer, 
and  be  not  made  by  any  corporation  unless  such  suit  might  have  been 
prosecuted  in  such  court,  to  recover  said  contents,  if  no  assignment 
or  transfer  had  been  mad6.  There  is  no  doubt  that  under  the  case  of 
Mayor  v.  Ray^  19  Wall.  468,  instruments  of  this  description  may  be 
transferred  from  hand  to  hand,  but  that  they  are  not  commercial  paper, 
in  the  sense  of  creating  an  absolute  obligation  to  pay  for  them,  free  from 
l^al  and  equitable  defenses,  and  that  the  holder  takes  them  subject  to 
such  defenses. 

We  understand,  however,  that  they  are  negotiable  instruments  in  the 
sense  that  suit  may  be  brought  upon  them  by  the  holder,  though  they 
have  no  validity  unless  issued  for  the  purpose  authorized  by  law,  and 
that,  while  prima  facie  valid,  they  may  be  shown  to  have  been  irregularly 
or  fraudulently  issued.  District  of  Columbia  v.  Cornell^  130  U.  S.  655, 
9  Sup.  Ct.  Rep.  694;  Wall  v.  Cminty  of  Monroe,  103  U.  S.  74;  Claiborne 
County  V.  Brooks,  111  U.  S.  408,  4  Sup.  Ct.  Rep.  489;  Kdleyv.  Mayoi', 
etCy  4  Hill,  263.  They  were  also  held  to  be  negotiable  instruments  in 
BuU  v.  Sims,  23  N.  Y.  570,  and  in  BnU  v.  Tutae,  81  N.  Y.  454.  It  was 
said  that  they  operated  as  an  assignment  of  so  much  of  the  fund  as  the 
amount  of  the  order.  The  act  of  1887  does  not  seem  to  be  limited  to 
negotiable  paper,  but  to  extend  to  any  chose  in  action  if  the  instrument 
be  payable  to  bearer,  and  be  made  by  a  corporation  or  in  behalf  of  a  cor- 
poration; but,  even  assuming  that  it  is  limited  to  negotiable  paper,  we 
think  that  these  instruments  so  far  participate  of  that  character  that  suit 
may  be  brought  upon  them  by  anj'  holder. 

3.  The  third  defense  is  that  the  plaintiff  is  bound  to  prove  the  pro- 
ceedings for  the  assessment  and  collection  of  the  tax  to  have  been  regu- 
lar. Undoubtedly,  the  regularity  of  such  proceedings  may  be  examined 
on  certiorari  to  the  drain  commissioner,  {Kroop  v.  Forman,  31  Mich.  144; 
Whitefard  v.  Probate  Judge,  53  Mich.  130,  18  N.  W.  Rep.  593;)  or  upon 
a  bill  filed  to  restrain  the  collection  of  the  tax,  (^Frost  v.  Leatherman,  55 
Mich.  33,  20  N.  W.  Rep.  705.)  But  in  actions  upon  orders  drawn 
upon  the  county  treasurer  to  pay  for  services  rendered,  it  is  said  by 
the  supreme  court,  in  Wall  v.  County  of  Monroe,  103  U.  S.  77,  the  orders 
established  prima  facie  the  validity  of  the  claims  allowed,  and  authorized 
their  payment.  It  is  further  said  that  the  warrants,  being  in  form 
negotiable,  are  transferable  by  delivery  so  far  as  to  authorize  the  holder 
to  demand  payment  of  them,  and  to  maintain  in  his  own  name  an  ac- 
tion upon  them;  but  they  are  not  negotiable  in  the  sense  of  the  law- 
merchant,  so  that,  when  held  by  a  bona  fide  purchaser,  evidence  of 
their  invalidity,  or  defenses  available  against  the  original  payee,  would 
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be  excluded.     The  transferee  takes  them  subject  to  all  logal  and  equita- 
ble defenses  which  existed  to  them  in  the  hands  of  such  payee. 

4.  It  is  said,  however,  that  the  case  of  Brovmell  v,  Stvpervisora^  49  Mich. 
414,  13  N,  W.  Rep,  798,  is  conclusive  against  the  right  of  recovery  in 
this  case.  That  was  an  application  for  a  writ  of  mandamua  for  the  pa}^- 
ment  of  these  very  orders.  The  court  held  that  the  relator,  Eliza  W. 
Brownell,  had  not  shown  herself  to  be  the  holder  and  legal  owner  of 
these  orders,  and  that  she  was  not  entitled  to  the  writ  unless  her  right 
to  such  orders  was  either  admitted  or  proved.  It  was  further  intimated 
.  in  that  case  that  Scriven,  the  original  holder  of  these  orders,  could  not 
have  recovery  upon  them,  because  he,  havhig  purchased  certain  state 
lands,  against  which  a  portion  of  these  taxes  had  been  assessed,  had  filed 
a  bill  in  chancery  in  the  circuit  court  for  Gratiot  county  against  the  com- 
missioner of  the  state  land-office,  and  procured  a  decree  declaring  the  as- 
sessment on  such  lands  to  be  illegal  and  void.  In  pursuance  of  this  de- 
cree, these  lands  were  patented  by  the  state  to  Scriven  without  the  pay- 
ment of  said  taxes,  or  any  part  thereof.  It  was  said  that,  under  these  cir- 
cumstances, neither  Scriven  nor  any  person  claiming  under  him  could, 
with  a  very  good  grace,  ask  that  a  discretionary  writ  should  be  issued  as 
prayed  for  in  that  case.  We  do  not  understand,  however,  what  there 
is  in  this  opinion  to  create  an  estoppel.  We  are  not  informed  of  the 
grounds  on  which  the  court  set  aside  these  taxes,  nor  do  we  understand 
why  the  board  of  supervisors  had  not  ample  power,  under  the  act, 
to  re-assess  these  taxes  upon  the  same  or  other  lands  benefited  by  the 
drain.  We  know  of  no  reason  why  a  paving  contractor,  for  instance, 
owning  a  lot  upon  a  certain  street  which  he  has  paved,  may  not  insti- 
tute a  bill  to  have  the  taxes  assessed  upon  such  lot  declared  to  be  illegal, 
in  which  case  we  understand  the  tax  would  either  be  reassessed  or  as- 
sessed upon  the  other  lots  upon  the  same  street.  To  say  that  he  is  thereby 
debarred  from  recovering  the  amount  of  his  paving  contract  is  practically 
to  say  that  he  must  pay  a  tax  himself  which  the  court  has  declared  to 
be  illegal  or  iniproperly  assessed.  While  we  should  desire  to  give  full 
force  to  the  opinion  of  the  supreme  court  in  this  case,  the  point  really 
decided  was  that  the  relator  had  not  made  title  to  these  orders.  There 
was  no  such  construction  given  to  the  drain  law  as  would  be  binding 
upon  this  court,  nor  are  there  any  reasons  given  in  this  opinion  why  a 
holder  of  these  orders  might  not  maintain  suit  upon  them.  It  was  said 
to  be  doubtful  whether,  under  this  legislation,  it  was  contemplated  that 
parties  could  purchase  state  lands  against  which  taxes  had  been  entered 
up,  and  have  the  same  set  aside;  but  that  is  precisely  what  Scriven 
appears  to  have  done  in  this  case.  We  do  not  understand  the  cofrt  to 
decide  that  an  action  could  not  be  maintained  against  the  county  upon 
these  orders,  but  only  in  its  discretion  it  would  refuse  a  writ  of  r^iand  ^mtM. 
We  are  not  fully  persuaded  that  the  reason  stated  in  the  latter  p  rt  of 
this  opinion  for  denying  the  writ  is  a  sound  one,  but  in  any  eve  it  we 
hold  that  it  is  not  applicable  to  this  case. 

We  do  not  find  it  necessary  to  discuss  at  length  the  question  as  to 
when  the  statute  of  limitations  begins  to  run  upon  these  orders,  be  ause. 
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88  to  all  but  one  of  them,  it  is  admitted  that  a  payment  was  made  in 
1885,  which,  upon  any  construction,  would  take  them  out  of  the  statute. 
Upon  the  remaining  order  it  is  quite  evident  that  the  statute  is  a  com- 
plete defense.  I  shall  therefore  instruct  the  jury  to  render  a  verdict 
for  the  plaintiff  in  this  case  for  the  sum  of  $4^847.12,  and  interest  from 
November  7th. 

Note.    A  motion  for  a  new  trial,  argued  before  the  circuit  and  district 
judges,  was  denied. 


Peck  et  al.  v.  Pibst  Nat.  Bank. 
(C^cuU  CoxvrU  &  D.  New  Ywh.    May  22,  ISOa) 

Eaitzs  kSTD  Banking— CoLLEOTioNS. 

Plaintiffs  sent  to  a  certain  bank  a  bill  of  exchange  indorsed  to  said  bunk  for  col- 
lection. At  the  time  the  bank  received  the  bill  of  exchange  it  was  insolvent,  to 
the  knowledge  of  the  managing  officer,  and  on  that  day,  or  following  morning,  \i 
failed.  Prior  to  the  failure  it  Indorsed  the  bill  of  exchange  to  defendant  bank, 
which  collected  it,  and  kept  the  proceeds,  crediting  tbe  insolvent  bank,  which 
was  indebted  to  it,  with  the  amount  thereof.  Heid^  that  the  first  bank  acquired  no 
title  because  of  its  fraud  in  not  disclosing  its  insolvency,  and  defendant  had  no 
better  title,  as  plaintiffs'  indorsement  showed  that  the  bank  was  merely  plaintiffs' 
agent  to  collect  the  proceeds. 

At  Law. 

Action  by  John  P.  Peck  and  others,  copartners,  doing  business  as 
"Farmers'  Bank  of  Coshocton,"  against  the  First  National  Bank  of  New 
York  to  recover  the  proceeds  of  a  bill  of  exchange,  which  was  sent  to 
the  Fidelity  National  Bank  of  Cincinnati,  with  the  following  indorsement 
thereon:  "  Pay  to  the  order  of  Ammi  Baldwin,  cashier,  for  collection,  ac- 
count of  Farmers'  Bank  of  Coshocton,  Ohio.  Samuel  Irvine,  Cashier.** 
Said  Samuel  Irvine  was  cashier  for  plaintiffs.  The  Fidelity  Bank  in- 
dorsed the  bill  of  exchange  to  the  .defendant  bank,  and,  after  the  failure 
of  the  Fidelity  Bank,  the  defendant  bank  collected  it,  and  kept  the  pro- 
ceeds, crediting  the  Fidelity  National  Bank,  which  was  indebted  to  de- 
fendant, with  the  amount  thereof. 

Henry  C.  Andrews,  for  plaintiffs. 

Pedbody^  Baker  &  Peabody,  for  defendant. 

Wallace,  J.  At  the  time  when  the  Fidelity  Bank  received  the  draft 
belonging  to  the  plaihtiffs'for  collection,  the  bank  was,  according  to  the 
agreed  statement  of  facts,  "hopelessly  and  irretrievably  insolvent,  as  was 
known  to  E.  L.  Harper,  the  vice-president  of  the  Fidelity  Bank,  who 
was  then  the  managing  officer  of  the  business  of  the  bank."  The  bank 
failed  the  same  day,  or  the  next  morning,  and  never  resumed  business. 
Under  these  circumstances,  it  was  a  fraud  upon  the  plaintiffs,  on  the  part 
of  the  bank,  to  acquire  their  property  upon  the  faith  of  its  apparent 
prosperity,  without  disclosing  the  real  situation.     The  Fidelity  Bank, 
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therefore,  did  not  acquire  any  title  to  the  draft,  or  its  proceeds.  Rail- 
road Co\  V.  Johnston,  10  Sup.  Ct.  Rep.  390.  The  restrictive  indorsement 
upon  the  draft  was  notice  to  the  defendant  that  the  Fidelity  Bank  was 
merely  an  agent  for  the  plaintiffs  to  collect  the  proceeds,  consequently 
the  defendant  did  not  acquire  any  better  title  to  the  draft,  or  its  pro- 
ceeds, than  the  Fidelity  Bank  had.  Judgment  is  ordered  for  the  plain- 
tiff. 


MosiER  et  vx.  V.  Seals. 

{drcuU  Court,  &  D.  CaUfomUu    August  8,  ISOa) 

1.  Injttribs  by  Animals— Plbadino — Scibntbr.  . 

In  an  action  for  personal  injury,  caused  by  defendant's  cow,  it  Is  not  necessary 
to  allege  scienter  \\here  it  is  alleged  that  the  injury  was  committed  while  the  oow 
was  negligently  permitted,  by  defendant,  to  trespass  on  plaintiff's  premises. 
8.  Husband  and  Wipe— Actions— Pleadings— Misjoin deb. 

In  an  action  by  husband  and  wife,  a  complaint  stating  as  the  cause  of  action  a 
personal  injury  done  to  the  wife,  ana  averring  that  by  reason  of  such  injury  both 
plaintiffs  have  been  damaged,  is  demurrable  for  misjoinder  of  causes  of  action, 
since  the  husband,  though  a  proper  party  plaintiff,  cannot  recover  for  such  injury. 

At  Law.     On  demurrer  to  complaint. 

J,  W.  Ahem  and  Dd  VaUe  &  Munday^  for  plaintiffs* 

Stephen  M.  White,  for  defendant. 

Ross,  J.  Two  objections  are  urged  by  the  demurrer  to  the  amended 
coni))laint  in  this  case.  One  is  that  there  is  no  allegation  to  the  effect 
that  the  defendant  had  any  knowledge  of  the  dangerous  character  of  the 
cow  which,  it  is  alleged,  inflicted  the  injuries  complained  of.  But  the 
complaint  alleges  that  the  defendant  negligently  permitted  the  cow  to 
trespass  and  unlawfully  to  be  upon  the  premises  of  the  plaintiffs,  and 
that  while  so  trespassing  the  injuries  were  inflicted.  Under  such  circum- 
stances it  is  not  necessary  to  allege  that  the  owner  had  knowledge  of  the 
vicious  propensity  of  the  animal.  Van  Leuven  v.  Lykey  1  N.  Y.  515; 
Decker  v.  Gammon,  44  Me.  322,  and  authorities  cited  in  note  to  that  case 
in  69  Amer.  Dec.  103.  The  plaintiffs  are  alleged  to  be  husband  and 
wife,  and  the  injuries  to  have  been  inflicted  on  the  wife,  and  by  reason 
of  such  injuries  that  "the  plaintiff  Nellie  L.  Hosier,  and  both  plaintiffs 
herein,  have  been  injured  in  the  sum  of  fifty  thousand  dollars."  Where- 
fore they  pray  judgment  for  that  sum,  with  costs. 

The  ground  of  the  action  being  the  wifes  personal  injuries,  the  cause 
of  action  is  hers.  The  husband  was  properly  joined  as  a  plaintil  ',  be- 
cause the  common-law  rule,  requiring  that  he  do  so,  is  yet  in  foi  ze  in 
this  state.  But  the  husband  cannot  himself  recover  for  the  persoE  J  in- 
juries sustained  by  his  wife.  Matthew  v.  Railroad  Co.,  63  Gal.  451  and 
authorities  there  cited.  Upon  the  ground  that  there  is  a  misjoin*  er  of 
causes  of  action  in  the  amended  complaint,  the  demurrer  is  susti  ined, 
with  leave  to  plaintiffs  to  further  amend  within  10  days. 
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Jh  re  Lee  Sing  et  al 
In  re  Sing  Too  Quan  et  al. 
(d/reuU  Courtt  N.  D.  Calif  omia,    August  26, 189a) 

MuNiciPiL  Oobpobations—Obdisanobs— Constitutional  Law. 

The  ordinance  enacted  by  the  city  of  San  Francisco,  known  as  the  <* Bingham  Or- 
dinance, **  which  requires  all  Chinese  inhabitants  to  remove  from  the  portion  of  the 
city  theretofore  occupied  by  them,  outside  the  city  and  county  of  San  Fran cisco,  or 
to  another  desi^ated  part  of  the  city  and  county,  is  void  as  being  in  direct  conflict 
with  the  constitution,  treaties,  and  statues  of  the  United  States,  particularly  in 
the  sense  that  it  is  discriminating  and  unequal  in  its  operation,  and  an  arbitrary 
confiscation  of  property  without  due  process  of  law. 

At  Law. 

The  ordinance  under  which  the  arrest  was  made  is  as  follows: 

''Order  No.  2190  designating  the- location  and  the  district  in  which  Chi- 
nese shall  reside  and  carry  on  business  in  this  city  and  county. 

*'The  people  of  the  city  and  county  of  San  Francisco  do  hereby  ordain  as 
follows: 

**Set  tion  1.  It  is  hereby  declared  to  be  unlawful  for  any  Chinese  to  locate, 
reside,  or  carry  on  business  within  the  limits  of  the  city  and  county  of  San 
Francisco,  except  in  that  district  of  said  city  and  county  hereinafter  pre- 
scribed for  their  location. 

"Sec.  2.  The  folluw4ng  portions  of  the  city  and  county  of  San  Francisco 
are  hereby  set  apart  for  the  location  of  all  Chinese  who  may  desire  to  reside, 
locate,  or  carry  on  business  within  the  limits  of  said  city  and  county  of  San 
Francisco,  to-wit:  Within  that  tract  of  land  described  as  follows:  Com- 
mencing at  the  intersection  of  the  easterly  line  of  Kentucky  street  with  the 
south-westerly  line  of  First  avenue;  thence  south-easterly  along  the  south- 
westerly line  of  First  avenue  to  the  north-westerly  line  of  I  street;  thence 
south-westerly  along  the  north-westerly  line  of  I  street  to  the  south-westerly 
line  of  Seventh  avenue;  thence  north-westerly  along  the  south-westerly  line 
of  Seventh  avenue  to  the  south-easterly  line  of  Railroad  avenue;  thence 
north-easlerly  along  the  south-easterly  line  of  Railroad  avenue  to  Kentucky 
street;  thence  northerly  along  the  easterly  line  of  Kentucky  street  to  the 
south-westerly  line  of  First  avenue  and  place  of  commencement. 

"Sec.  3.  Within  sixty  days  after  the  passage  of  this  ordinance  allChinese 
now  located,  residing  in  or  carrying  on  business  within  the  limits  of  said  city 
and  county  of  San  Francisco  shall  either  remove  without  the  limits  of  said 
city  and  county  of  San  Francisco  or  remove  and  locate  within  the  district  of 
said  city  and  county  of  San  Francisco  herein  provided  for  their  location. 

''Sec.  4.  Any  Chinese  residing,  locating;  or  carrying  on  business  within 
the  limits  of  the  city  and  county  of  San  Francisco  contrary  to  the  provisions 
of  this  order  shall  be  deemed  guilty  of  a  misdemeanor*  and  upon  conviction 
thereof  sliall  be  punished  by  imprisonment  in  the  county  jail  for  a  term  not  ex- 
ceeding six  months. 

''Sec.  5.  It  is  hereby  made  the  duty  of  the  chief  of  police  and  of  every 
member  of  the  police  department  of  said  city  and  county  of  San  Francisco 
to  strictly  enforce  the  provisions  of  this  order. 

"And  the  clerk  is  hereby  directed  to  advertise  this  order  as  required  by 
law. 

"In  board  of  supervisors,  San  Francisco,  February  17, 1890. 

"Passed  for  printing  by  the  following  vote:    Ayes — Supervisors  Bingham, 
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Wright.  Bovd,  Pescia,  Bush,  EUert,  Wheelan,  Becker,  Pilster,   ElngweUt 
Barry,  Noble." 

Tko8,  D.  Riordan^  for  petitioners. 
John  L  HumphreySy  for  the  City, 
Before  Sawyer,  Circuit  Judge, 

Sawyer,  J.  The  petitioners  are  under  arrest  for  the  violation  of  or- 
der No.  2190,  commonly  called  the  "Bingham  Ordinance,"  requiring  all 
Chinese  inhabitants  to  remove  from  the  portion  of  the  city  heretofore  oc- 
cupied by  them,  outside  the  city  and  county,  or  to  another  designated 
part  of  the  city  and  county. 

Article  14,  §  1,  of  the  constitution  of  the  United  States  reads  as  fol- 
lows: 

''Section  1.  All  persons  born  or  naturalized  in  the  United  States,  and  sub- 
ject to  the  jurisdiction  thereof,  are  citizens  of  the  United  States,  and  of  the 
state  wherein  tliey  reside.  No  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citizens  of  the  United  States; 
nor  sliall  any  state  deprive  any  person  of  life,  liberty,  or  property,  without 
due  process  of  law,  nor  deny  to  any  person  within  its  jurisdiction,  the  equal 
protection  of  the  laws.*' 

Article  6  of  the  Burlingame  treaty  with  China,  provides,  that 
"Chinese  subjects,  visiting^or  residing  in  the  United  States,  shall  enjoy  the 
same  privileges,  immunities  and  exemptipns,  in  respect  to  travel  or  residence, 
as  may  there  be  enjoyed  by  the  citizens  or  subjects  of  the  most  favored  na- 
tion."    16  St.  740. 

Section  1977  of  the  Revised  Statutes  of  the  United  States  provides  as 
follows: 

"All  persons  within  the  jurisdiction  of  the  United  States  shall  have  the 
same  right  in  every  state  and  territory  to  make  and  enforce  contracts,  to  sue, 
be  parties,  give  evidence,  and  to  the  full  and  equal  benefit  of  all  laws  and 
proceedings  for  the  security  of  persons  and  property  as  is  enjoyed  by  white 
citizens,  and  shall  be  subject  to  like  punishment,  pains,  penalties,  taxes, 
licenses,  and  exactions  of  every  kind,  and  to  no  other," 

And  article  6,  siibd.  2,  of  the  national  constitution  provides,  that,  "this 
constitution,  and  the  laws  of  the  United  States  which  shall  be  made  in 
pursuance  thereof,  and  all  treaties  made,  or  which  shall  be  made,  under 
the  authority  of  the  United  States,  shall  be  the  supreme  law  of  the  land; 
and  the  judges  in  every  state  shall  be  bound  thereby,  anything  in  the 
constitution  or  laws  of  any  state  to  the  contrary  notwithstanding." 

The  discrimination  against  Chinese,  and  the  gross  inequality  of  the 
operation  of  this' ordinance  upon  Chinese,  as  compared  with  others,  in 
violation  of  the  constitutional,  treaty,  and  statutory  provisions  cited,  are 
80  manifest  upon  its  face,  that  I  am  unable  to  comprehend  how  thi  dis- 
crimination and  inequality  of  operation,  and  the  consequent  violati  >n  of 
the  express  provisions  of  the  constitution,  treaties  and  statutes  <  f  the 
United  States,  can  fail  to  be  apparent  to  the  mind  of  every  intel  igent 
person,  be  he  lawyer  or  layman. 

The  ordinance  is  not  aimed  at  any  particular  vice,  or  any  part  cular 
unwholesome  or  immoral  occupation,  or  practice,  but  it  declares  t  ^^to 
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be  unlawful  for  any  Chinese  to  locate,  reside  or  carry  on  business  within 
the  limits  of  the  city  and  county  of  San  Francisco,  except  in  that  dis- 
trict of  said  city  and  county  hereinafter  provided  for  their  location.** 

It  further  provides  that  "within  sixty  days  after  the  passage  of  this 
ordinance  all  Chinese  now  located,  residing  or  carrying  on  business  within 
the  limits  of  said  city  and  county  of  San  Francisco,  shall  either  remove 
without  the  limits  of  said  city  and  county  of  San  Francisco,  or  remove 
and  locate  within  the  district  of  the  city  and  county  of  San  Francisco,  . 
herein  provided  for  their  location."  And  again,  section  4  provides  that 
"any  Chinese  residing,  locating,  or  carrying  on  business  within  the  lim- 
its of  the  city  and  county,  contrary  to  the  provisions  of  this  order,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  shall 
be  punished  by  imprisonment  in  the  county  jail  for  a  term  not  exceed- 
ing six  months.  Upon  what  other  people  are  these  requirements,  disa- 
bilities and  punishments  imposed?     Upon  none. 

The  obvious  purpose  of  this  order,  is,  to  forcibly  drive  out  a  whole 
community  of  twenty-odd  thousand  people,  old  and  young,  male  and 
female,  citizens  of  the  United  States,  born  on  the  soil,  and  foreigners  of 
the  Chinese  race,  moral  and  immoral,  good,  bad,  and  indifferent,  and 
without  respect  to  circumstances  or  conditions,  from  a  whole  section  of 
the  city  which  they  have  inhabited,  and  in  which  they  have  carried  on 
all  kinds  of  business  appropriate  to  a  city,  mercantile,  manufacturing, 
and  otherwise,  for  more  than  40  years.  Many  of  them  were  born  there, 
in  their  own  houses,  and  are  citizens  of  the  United  States,  entitled  to  all 
the  rights,  and  privileges  under  the  constitution  and  laws  of  the  United 
States,  that  are  lawfully  enjoyed  by  any  other  citizen  of  the  United 
States.  They  all,  without  distinction  or  exception,  are  to  leave  their 
homes  and  property,  occupied  for  nearly  half  a  century,  and  go,  either 
out  of  the  city  and  county,  or  to  a  section  with  prescribed  limits,  within 
the  city  and  county,  not  owned  by  them,  or  by  the  city,  ^his,  besides 
being  discriminating,  against  the  Chinese,  and  unequal  in  its  operation 
as  between  them  and  all  others,  is  simply  an  arbitrary  confiscation  of 
their  homes  and  property,  a  depriving  them  of  it,  without  due  process 
or  any  process  of  law.  1/  And  what  little  there  would  be  left  after  aban- 
doning their  homes,  and  various  places  of  business  would  again  be  con- 
fiscated in  compulsorily  buying  lands  in  the  only  place  assigned  to  them, 
and  which  they  do  not  oWn,  upon  such  exorbitant  terms  as  the  present 
owners  with  the  advantage  given  them  would  certainly  impose.  It  must 
be  that  or  nothing.  There  would  be  no  room  for  freedom  of  action,  in 
buying  again.  They  would  be  compelled  to  take  any  lands,  upon  any 
terms,  arbitrarily  imposed,  or  get  outside  the  city  and  county  of  San 
Francisco. 

That  this  ordinance  is  a  direct  violation,  of,  not  only,  the  express  pro- 
visions of  the  constitution  of  the  United  States,  in  several  particulars, 
but  also  of  the  express  provisions  of  our  several  treaties  with  China,  and 
of  the  statutes  of  the  United  States,  is  so  obvious,  that  I  shall  not  waste 
more  time,  or  words  in  discussing  the  matter.  To  any  reasonably  intel- 
ligent and  well-balanced  mind,  discussion  or  argument  would  be  wholly 
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unnecessary  and  superfluous.  To  those  minds,  which  are  so  constituted, 
that  the  invalidity  of  this  ordinance  is  not  apparent  upon  inspection, 
and  comparison  with  the  provisions  of  the  constitution,  treaties  and  laws 
cited,  discussion  or  argument  would  be  useless.  The  authority  to  pass 
this  order  is  not  within  any  legitimate  police  power  of  the  state.  See, 
In  re  Tie  Loy,  11  Sawy.  472,  26  Fed.  Rep.  611;  In  re  Ah  Fong,  3  Sawy. 
144;  Chy  Lung  v.  Freeman,  92  U.  S.  275;  In  re  Qumg  Woo,  7  Sawy.  531, 
13  Fed,  Rep.  229;  Yick  Wo  v.  Hopkins,  118  U.  S.  356,  6  Sup.  Ct.  Rep. 
1064;  Ho  Ah  Row  v.  Numan,  5  Sawy.  552. 

Let  the  order  be  adjudged  to  be  void,  as  being  in  direct  conflict  with 
the  constitution,  treaties,  and  statutes,  of  the  United  States,  and  let  the 
petitioners  be  discharged. 


Montgomery  v.  Township  of  St.  Mary's. 

Chadbourne  t;.  Same. 

(CirewU  Court,  D,  Kansas.    August  80, 1890.) 

Towns— Bonds— Execution. 

Oen.  St.  Kan.  %  414,  requires  bonds  issued  by  a  township  to  be  ** signed  by  the 
township  trustee,  and  attested  bv  the  town  clerk. "  Heldy  that  township  bonds 
were  not  invalidated  by  the  fact  that  the  name,  of  the  township  trustee  was  signed 
for  him  by  a  third  person,  in  his  presence,  and  at  his  request,  the  bonds  being  sub- 
sequently duly  delivered  and  certified,  and  the  interest  paid  thereon  by  the  town- 
ship for  10  years. 

At  Law. 

8.  L.  Seabrook,  for  plaintiffs. 

Johnson,  Martin  &  Keder,  for  defendant. 

Foster,  J.  These  are  suits  upon  municipal  bonds  issued  by  the  de- 
fendant township.  The  facts  of  the  case  are  briefly  as  follows:  On  the 
first  day  of  August,.  1871,  the  defendant  township  issued  its  bonds  in 
the  sum  of  $40,000,  due  in  20  years,  at  10  per  cent,  interest,  payable  to 
the  King  Wroughi^-Iron  Bridge  Manufactory  and  Iron  Works,  for  the 
purpose  of  building  a  bridge  over  the  Kansas  river  in  said  township. 
Coupons  were  attached  for  the  semi-annual  interest,  and  these  actions 
are  brought  on  the  coupons.  The  defendant  denies  that  the  bonds  or 
coupons  were  ever  made  or  executed  by  the  defendant  township  or  its 
officers.  The  bonds  and  coupons  bear  the  name  of  J.  D.  Downing,  town- 
ship trustee,  and  Alva  Higbee,  township  clerk.  The  facts  in  reference 
to  the  execution  and  issue  of  the  bonds  are  as  follows:  The  bridge  was 
built  and  accepted  by  the  township,  and  the  bonds  were  prepared,  with 
the  exception  of  the  signature  of  the  officers,  and  taken  to  the  city  of 
Topeka,  in  January,  1882,  where  Mr.  T.  B.  Mills,  president  of  the  bridge 
company,  and  William  H.  Jenkins,  and  James  D.  Downing,  who  was 
trustee  of  said  township,  and  Alva  Higbee,  who  was  clerk  of  said  town- 


Digitized  by 


Google 


MONTGOMERY   V.  TOWNSHIP   OF  ST. 


863 


ship,  met  together  at  an  hotel  in  said  city,  and  Mr.  Highee  signed  said 
bonds  and  coupons,  as  clerk,  and,  at  the  request  of  Mr.  Downing,  who 
was  present,  but  who  said  that  he  was  nervous,  and  a  poor  penman,  Mr. 
William  H.  Jenkins  signed  the  name  of  the  said  Downing  to  the  said 
bonds  and  coupons,  in  the  presence  of  the  said  Downing,  and  the  other 
parties.  After  signing  the  bonds  they  were  delivered  by  Downing  and 
Highee  to  Mills  for  the  bridge  company.  In  July,  1872,  this  issue  of 
bonds  was  certified  by  the  township  trustee,  clerk,  and  treasurer,  as  a 
valid  and  subsisting  indebtedness  against  said  township  of  St.  Mary's; 
and  again,  in  January,  1873,  said  bonds  were  certified  by  the  township 
clerk  as  a  valid  and  subsisting  indebtedness  against  said  township.  The 
township  paid  the  interest  on  said  bonds  for  a  period  of  10  years. 

This  case  turns  on  the  single  question,  whether  the  name  of  the  trustee 
signed  as  it  was,  followed  by  delivery  of  the  bonds,  and  the  subsequent 
acts  of  the  township  officers,  makes  the  indebtedness  a  legal  obligation 
of  the  defendant  township.  Section  414  of  the  General  Statutes  of  Kansas, 
making  provision  for  the  issuing  of  municipal  bonds,  provides  as  fol- 
lows* "And  if  issued  by  a  township  shall  be  signed  by  the  township 
trustee,  and  attested  by  the  township  clerk."  The  doctrine  is  well  set- 
tled that  a  public  officer  cannot  del^ate  to  another  the  exercise  of  his 
official  duties.  It  is  equally  well  settled  that,  in  the  transaction  of 
private  business,  a  person  may  orally  authorize  another  to  sign  his  name 
in  his  presence,  and  such  signature  is  valid.  Can  a  public  officer  dele- 
gate to  another,  not  the  exercise  of  official  discretion,  but  simply  the  per- 
formance of  a  ministerial  act,  such  as  signing  his  name  in  his  presence, 
and  under  his  order?  In  ChapnMn  v.  Limerick,  56  Me.  390,  the  court 
held  that  a  constable's  return  to  a  warrant  calling  a  township  meeting 
must  bear  the  sign-manual  of  the  constable  who  executed  it.  This  con- 
clusion was  largely  induced  by  a  statute  of  the  state  which  provided: 
"When  the  signature  of  a  person  is  required,  he  must  write  it,  or  make 
his  mark."  This  is  the  principal  case  to  which  my  attention  has  been 
called  on  the  part  of  the  defendant.  On  the  other  side  we  find  several 
cases  more  or  less  pertinent.  Ring  v.  Cowniy  of  JohuBoa^  6  Iowa,  272;  Rail- 
road  Co.  v.  Marion  C&unly,  36  Mo.  303;  Just  v.  Wise  Tp.,  42  Mich.  575, 
4  N.  W.  Rep.  298.  In  this  case  the  township  clerk  signed  the  highway 
commissioners'  names  to  an  order  on  the  treasurer  in  the  presence  of,  and 
by  order  of,  the  commissioners,  who  then  indorsed  on  the  order  that  the 
labor  and  material  for  which  the  order  was  given  had  been  performed 
and  furnished,  and  delivered  the  order  to  the  proper  person.  The  court 
held,  if  there  w*as  any  question  as  to  the  validity  of  the  signatures,  that  the 
indorsement  and  delivery  of  the  order  by  the  commissioners  was  an  adop- 
tion and  approval  of  the  signature,  and  the  order  was  valid.  The  court 
uses  this  language: 

"If  either  bad  been  unable  to  sign  his  name,  and  had  directed  another  to 
sign  for  him,  and  this  had  been  done  in  his  presence,  the  act  would  have  been 
g4X>d,  whether  he  made  his  murk  thereto  or  not.'' 

See,  also.  Town  of  Weyauwega  v.  Ayling^  99  U.  S.  118;  Com.  v.  Ham- 
den,  19  Pick.  482;  People  v.  Bank,  76  N.  Y.  555. 
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From  the  cases  above  cited,  I  am  led  to  the  oondusion  that  the  sig- 
nature of  James  D.  Downing,  trustee,  to  the  bqnds  and  coupons  must 
be  held  valid;  but  while  doing  so  I  cannot  forbear  to  condemn  this  prac- 
tice as  reprehensible.  No  cautious  business  man  would  either  issue  or 
receive  bonds  executed  in  this  manner.  It  doubtless  is  susceptible  of 
proof  that  this  is  not  the  writing  of  J.  D.  Downing.  Several  of  the 
parties  to  the  transaction  are  already  dead.  It  is  shameful  that  the 
holders  of  munici  pal  bonds  should  risk  investments  on  the  life  or  mem- 
ory of  a  living  witness,  with  no  other  evidence  of  the  transaction.  Be- 
sides, it  opens  the  door  to  fraud  and  perjury,  and  casts  a  cloud  of  sus- 
picion on  the  transaction.  Judgment  must  go  for  the  plaintifb  for  the 
amount  claimed. 


BoBSON  V.  Mississippi  River  LoooiNa  Co. 

(Circuit  Court,  N.  D.  Iowa,  E.  D,    September  23, 1S90.) 

L  Contract— iNTBBPRBTATioN—DtmATioN. 

Plaintiff  and  defendant  entered  into  a  contract  which,  after  reciting  that  plaintiff 
owned  a  large  quantity  of  pine  land  tributary  to  certain  rivers,  and  then  had  a  large 
quantity  of  logs  and  timber  in  said  streams,  and  expected  to  cut  annually  there- 
after, and  deliver  in  said  streams,  a  large  quantity  oi  logs  and  timber  to  be  driven 
to  market  down  said  streams,  and  that  defendant  was  engaged  in  driving  logs  down 
said  streams,  and  that  differences  bad  arisen  between  the  parties  in  respect  to  the 
driving  of  loss,  provided  that,  ^therefore,  for  the  purpose  of  settling  all  said  dif- 
ferences, and  providing  for  the  future,  it  is  mutually  agreed*^  that  defendant  shall, 
for  a  certain  consideration  to  be  paid  at  the  end  of  each  season ^s  business,  take  pos- 
session and  control  of  all  logs  and  timber,  not  exceeding  a  certain  amount  per  year, 
which  plaintiff  shall  deliver  in  said  streams,  and  shall  drive  and  deliver  them  at  a 
certain  point  Ever  since  the  organization  of  defendant  corporation  it  had  driven 
and  cared  for  plaintiff's  logs.  The  differences  referred  to  In  the  contract  and  over 
which  litigation  was  pending  were  chiefly  in  regard  to  compensation.  Said  streams 
were  the  only  means  by  which  plaintiff's  logs  could  be  got  to  market,  and  defend- 
ant either  directlv  or  by  its  control  over  other  companies  managed  all  the  facilities 
on  said  streams  for  getting  logs  to  market.  Held,  that  the  contract  was  not  rev- 
ocable at  pleasure,  since,  as  applied  to  its  subject-matter,  it  showed  that  it  was  to 
remain  in  force  untU  all  the  logs  on  the  lands  then  owned  by  plaintiff  had  been  oat 
and  delivered  in  said  rivers. 

8.  Same— Consideration. 

Even  if  said  contract  does  not  bind  plaintiff  to  deliver  any  logs  to  defendant  to 
be  driven,  it  is  not  therefore  void  for  want  of  consideration,  as,  if  anv.logs  are  de- 
livered, plaintiff  is  bound  by  the  contract  to  pay  for  driving  them,  and  defendant  is 
not  bound  to  do  anything  until  they  are  delivered. 

8.  Samb. 

As  the  execution  of  the  contract  settled  the  litigation  then  pending  between  tlie 
partiqs,  this  was  a  valuable  executed  consideration  for  entering  into  the  contnot 

At  T^w.     On  demurrer  to  petition. 

Action  by  John  Robson  against  the  Mississippi  River  Logging  Coinl>& 
ny  to  recover  damages  for  breach  of  written  contract  r^arding  driv  ng 
and  delivery  of  logs. 

J.  M.  GUmarty  «/.  A,  Tawney^  and  Hendeiaon^  Hurd^  Danida  &  Ki\A<i 
for  plaintiff. 

E.  S.  Bailey  and  Young  &  Young^  for  defendant. 
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Shiras,  J.  In  the  petition  filed  in  this  cause  it  is  averred  that  plain- 
tiff has  for  many  years  past  been  engaged  in  the  lumber  and  logging 
business  on  the  Chippewa  and  Flambeau  rivers,  in  the  state  of  Wisconsin; 
that  he  still  is  the  owner  of  large  quantities  of  pine  timber  upon  said 
rivers,  and  expects  to  continue  in  such  logging  business,  not  only  until 
the  pine  lumber  upon  the  lands  now  owned  by  him  is  marketed,  but  so 
long  as  there  is  to  be  found,  tributary  to  said  streams,  timber  that  can 
be  purchased  and  put  into  the  market;  that  the  defendant  is  a  corpora- 
tion created  under  the  laws  of  the  state  of  Iowa,  but  since  its  organiza- 
tion, in  1871,  it  has  been  engaged  in  the  business  of  driving  and  running 
for  hire  saw-logs  and  timber  down  the  Chippewa  and  Flambeau  rivers, 
into  the  boom  at  Beef  slough,  near  the  mouth  of  the  Chippewa  river,  and 
there  brailing  the  same  ready  for  transportation  down  the  Mississippi 
river,  and  delivering  them  for  that  purpose  to  the  owners  thereof,  when 
turned  out  of  said  boom  at  Beef  slough,  which  said  boom  was  owned 
and  operated  by  a  corporation  known  as  "the  Beef  Slough  Manufactur- 
ing, Booming,  Log-Driving  &  Transportation  Company,"  but  which  last- 
named  company  was  largely  composed  of  the  members  of  the  defendant 
company,  and  its  business  was  practically  under  the  control  and  manage- 
ment of  the  defendant;  that  from  the  date  of  the  organization  of  the  de- 
fendant company,  in  1871,  up  to  the  year  1882,  the  plaintiff  has  yearly 
cut  large  quantities  of  logs  and  timber  upon  said  Chippewa  and  Flam- 
beau rivers,  all  of  which  were  delivered  to  the  defendant  company  to  be 
driven  and  cared  for  by  it,  while  the  same  were  being  taken  to  the  Beef 
Slough  boom,  to  be  there  prepared  for  transportation  down  the  Missis- 
sippi river;  that  in  the  year  1882,  certain  differences  and  disputes 
touching  said  business  had  arisen  between  the  plaintiff  and  defendant,. 
and  litigation  over  the  same  was  pending  in  the  courts,  when  the  parties, 
for  the  purpose  of  ending  such  litigation,  and  settling  such  past  differ- 
ences, and  providing  in  respect  to  the  driving,  brailing,  booming,  scal- 
ing, and  delivering  plaintiff's  logs  in  the  future,  entered  into  an  agree- 
ment in  writing,  as  follows:  ' 

''Articles  of  agreement  made  and  entered  into  this  23d  day  of  August,  1882, 
by  and  between  the  Mississippi  Biver  Loggihg  Company,  a  corporation  or- 
ganized under  the  laws  of  Iowa,  party  of  the  first  part,  and  John  Robson, 
party  of  the  second  part,  witnesseth:  Whereas,  the  party  of  the  second  part 
owns  a  large  quantity  of  pine  lands  tributary  to  the  Chippewa  and  Flambeau 
rivers  and  their  branches  in  Wisconsin,  and  now  has  a  large  quantity  of  saw- 
logs  and  timber  in  said  streams,  and  expects  to  cut  annually  hereafter,  and 
deliver  in  said  streams,  a  large  quantity  of  saw-logs  and  timber  to  be  driven 
to  market  down  said  streams  to  the  Mississippi  river;  and  whereas,  the  said 
party  of  the  first  part  is  engaged  in  the  business  of  driving  logs  down  said 
streams  to  Beef  slough  for  other  parties;  and  whereas,  differences  having 
arisen  between  said  parties  hereto,  and  between  the  party  of  the  second  part 
and  the  Chippewa  Lumber  &  Boom  Company,  (which  is  controlled  by  the 
party  of  the  first  part,)  in  respect  to  the  running  and  driving  of  logs:  Now, 
therefore,  for  the  purppse  of  settling  all  said  differences  and  providing  for  the 
future,  it  is  mutually  agreed  as  follows:  First.  Said  party  of  the  first  part, 
in  consideration  of  the  premises  and  of  the  promises  of  the  said  party  of  the 
second  part  hereinafter  mentioned,  agrees  to  take  possession  and  control  of 
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all  logs  and  timber  which  the  party  of  the  second  part  shall  ctellver  in  said 
Chippewa  river,  below  the  east  and  west  forks  thereof,  and  all  that  shall  be 
delivered  in  said  Flambeau  river,  at  or  below  the  north  and  south  forks  of 
said  stream,  and  to  drive  the  same  at  its  own  cost,  charges,  and  expense 
down  said  streams  to  and  into  Beel  Slough  boom,  not  exceeding  an  average 
of  twenty-five  millions  of  feet  annually,  said  logs  to  be  driven  each  season 
with  all  reasonable  dispatch,  and  with  as  much  care  and  facility  as  it  shall 
drive  its  own  logs.  Tlie  logs  of  the  party  of  the  second  part  now  in  said 
streams  are  to  be  driven  by  said  first  party  under  this  agreement.  Any 
charges  to  be  paid  the  Chippewa  Lumber  &  Boom  Company,  or  any  other 
company,  person,  or  persons,  on  account  of  said  logs,  or  any  of  the  same,  be- 
tween the  aforesaid  forks  of  said  streams  and  said  Beef  Slough  boom  are  to  be 
paid  by  the  said  party  of  the  first  part.  Second.  And  the  said  party  of  the  first 
part,  in  consideration  of  the  premises,  further  undertakes  and  agrees  that  the 
charges  of  the  said  Beef  Slough  Boom  Company  shall  not  exceed  sixty  cents 
per  thousand  feet  for  booming,  assorting,  and  delivering  in  pockets,  and 
watching  the  said  logs  of  the  said  party  of  the  second  part  at  all  the  mills  on  the 
Chippewa  river.  2'hird,  And  the  party  of  the  first  part,  in  consideration  of  the 
premises,  further  undertakes  and  agrees  to  brail  and  deliver  to  the  said  second 
party,  in  a  proper  and  usual  manner,  his  said  logs,  ready  to  be  taken  in  tow  by 
boat  after  the  same  are  turned  out  into  pockets  by  said  Beef  Slough  Boom 
Company,  and  to  do  the  same  with  all  reasonable  dispatch.  Fourth.  And 
the  said  party  of  the  second  part,  in  consideration  of  the  premises,  promises 
and  agrees  to  pay  to  the  said  first  party  annually,  at  the  close  of  each  season's 
business,  for  taking  the  care,  control,  and  delivering  said  logs  Into  Beef 
Slough  boom  as  agreed,  as  aforesaid,  the  sum  of  two  hundred  and  fifty  dol- 
lars, and  for  brailing  and  delivering  said  logs  ready  for  the  tow-boat  twenty- 
five  cents  per  thousand  feet.  And  said  party  of  the  second  part  also  further 
agrees  to  return  to  the  said  party  of  the  first  part  the  brailing  lines  used  in 
brailing  said  logs,  unless  the  same  shall  have  been  three  times  used.  Fifth. 
In  case  the  said  party  of  the  second  part  associates  any  person  or  persons  with 
him  as  partner  or  partners  in  such  lumbering  business  tins  agreement  is  to 
stand,  apply,  and  operate  in  respect  to  such  partnership.  But  no  logs  are  to 
be  handled  by  said  party  of  the  first  part  under  this  agreement,  except  such 
as  shall  be  owned  by  said  party  of  the  second  part,  or  by  him  and  others  aa 
partners.  The  cost  of  scaling  the  said  logs  as  the  same  are  turned  into  said 
Beef  Slough  boom  is  to  be  paid  equally  by  the  parties  hereto. 
*'  Witness  our  hands  and  seals  this  28d  day  of  August,  1882. 

''Mississippi  Kiyer  LooaiN&  Go* 
**r.  Wyebhauseb,  Pt 
"John  Bobson." 

It  is  further  averred  in  said  petition  that  from  the  date  of  said  con- 
tract down  to  the  spring  of  1889,  all  of  the  logs  belonging  to  plaintiff  de- 
livered into  said  Chippewa  and  Flambeau  rivers  were  driven  and  cared 
for  by  the  defendant  under  the  terms  of  said  contract,  and  said  work  and 
services  were  paid  for  by  plaintiff  in  strict  accordance  with  the  terof  of 
such  contract;  that  however,  in  the  spring  of  1889,  the  defendant,  ^  ith- 
out  cause  or  reason  therefor,  notified  plaintiff  that  it  would  no  lo  iger 
drive,  care  for,  and  brail  his  logs  under  the  terms  of  said  agreemedt,  and 
would  no  longer  abide  by  and  perform  the  same;  that  during  the  w  ater 
season  of  1888-89,  plaintiff  had  cut  and  put  into  the  said  Chippewj  and 
Flambeau  rivers,  to  be  driven  down  the  same  to  said  Beef  slough,  ;  ome 
14,840,136  feet  of  logs  and  timber,  which  defendant  refused  to  <  rive 
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and  care  for  tinder  said  agreement,  and  plaintiff  was  forced  and  com- 
pelled to  employ  other  agencies  in  order  to  drive  said  logs;  that  the  only 
other  company  engaged  in  such  business  is  a  corporation  known  as  the 
"Chippewa  Logging  Company,"  which  is  owned,  controlled,  and  oper- 
ated by  the  same  parties  that  form  the  defendant  company,  and  plain- 
tiff was  compelled  to  employ  the  Chippewa  company  to  do  the  work  at 
an  increased  price;  that  in  addition  to  the  logs  already  cut  plaintiff  owns 
at  least  60,000,000  feet  of  saw-logs  and  timber,  tributary  to  said  Chip- 
pewa and  Flambeau  rivers,  which  he  desires  and  intends  to  cut,  and 
which  can  only  find  a  market  by  being  driven  down  said  streams  into 
the  Beef  Slough  boom;  that  on  said  streams  there  is  a  large  quantity  of 
timber  land  for  sale,  and  a  large  quantity  of  logs  and  timber  are  sold 
each  season;  that  plaintiff  has  heretofore,  and  in  the  ordinary  course  of 
business  will  hereafter,  purchase  logs  and  timber  on  said  streams,  in  ad- 
dition to  those  cut  upon  his  own  land,  which  mu9t  be  driven  down  said 
streams  to  said  Beef  slough,  and  which  it  is  and  will  be  theiduty  of  de- 
fendant under  said  agreeinent  to  drive  and  care- for  as  therein  provided; 
that  in  consequence  of  the  refusal  of  defendant  to  carry  out  said  agree- 
ment, plaintiff  will  be  compelled  in  the  future,  as  he  was  in  1889,  to 
pay,  for  driving  and  caring  for  his  logs,  a  sum  much  larger  than  that 
named  in  said  written  contract,  to  the  damage  of  plaintiff  in  the  sum  of 
$75,000.  To  this  petition  a  demurrer  is  interposed  on  the  grounds:  (1) 
That  it  appears  from  said  petition  that  the  contract  set  out  tlierein  is 
silent  as  to  the  time  during  which  it  should  remain  in  force,  and  the  de- 
fendant had  therefore  the  right  to  terminate  it  at  its  pleasure,  or  upon  giv- 
ing reasonable  notice;  (2)  that  the  contract  is  void  for  want  of  mutual- 
ity, in  that  the  plaintiff  does  not  therein  agree  to  deliver  any  logs  or  tim- 
ber to  defendant  to  be  driven  under  said  contract. 

In  support  of  the  first  ground  of  demurrer,  the  contention  is  that, 
where  a  contract  is  silent  as  to  its  duration,  it  may  be  terminated  at  the 
pleasure  of  either  party,  upon  giving  reasonable  notice  of  the  intent  to 
terminate  the  same.  Counsel  cite  in  their  brief  a  large  list  of  cases  as 
authorities  supporting  this  proposition.  Upon  examination  it  appears 
that  the  majority  thereof  are  instances  of  persons  engaging  in  the  employ 
of  another,  thus  creating  the  ordinary  relation  of  master  and  servant,  or 
principal  and  agent,  and,  as  to  contracts  of  this  nature,  the  rule  is  that — 

''Unless  there  is  a  definite  time  fixed,  do  action  can  be  maintained  for  the 
breach  of  a  contract  to  hire  a  person  at  stipulated  daily  wages.  Such  a  con- 
tract is  determined  at  the  pleasure  of  either  party,  and  no  cause  therefor  need 
be  alleged  or  proved.  It  is  only  when  a  definite  term  is  fixed  that  the  parties 
are  liable  for  a  breach  of  tlie  contract,  except  where  there  is  an  actual  legal 
excuse." '  Wood,  Mast.  &  Serv.  265. 

In  Mechem  on  Agency,  §  210,  it  is  said: 

"Where  no  express  or  implied  agreement  exists  that  the  agent  shall  be  re- 
tained for  a  definite  time,  the  power  and  the  right*  of  revocation  coincide. 
Such  employments  are  deemed  to  be  at  will  merely,  and  may  therefore  be  ter- 
minated at  any  time  by  either  party,  without  violating  contract  obligations, 
or  incurring  liability.    The  law  presumes  that  all  general  employments  are 
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thus  at  will  merely,  and  the  burden  of  proving  an  employment  for  a  definite 
period  rests  upon  him  who  alleges  it/' 

Of  the  cases  cited  by  counsel  for  defendant,  JVilder  v,  J7,  S.,  5  Ct.  CI. 
462;  Irish  v.  Dean,  39  Wis.  562;  and  Coffin  v.  LandiSy  46  Pa.  St.  430, 
are  specially  relied  upon  as  furnishing  the  rule  to  be  applied  to  the 
construction  of  the  contract  declared  on.  Wilder  v.  U,  S.  is  a  case 
wherein  a  contractor,  in  1861,  agreed  to  furnish  transportation  for  all 
public  stores  sent  from  St.  Paul  to  Fort  Abercrombie,  at  a  certain  rate 
named  in  the  contract,  which,  however,  specified  no  period  of  duration. 
In  July,  1863,  the  contractor  refused  to  longer  carry  the  stores,  and 
thereupon  a  parol  contract  was  entered  into  between  the  contractor  and 
the  quartermaster  by  which  it  was  agreed  that  the  contractor  should 
carry  the  stores  at  a  higher  rate  of  compensation.  The  contractor  did 
so,  and  the  court  of  claim?  held  that  he  could  recover  upon  the  parol 
contract.  In  Irish  v.  Deari,  sup-a,  the  facts  were  that  a  written  contract 
was  entered  into  whereby  H.  T.  Jewett  <fe  Co.  agreed  to  sell  to  Mark  H. 
Irish  milk  and  cream  in  suflBcient  quantity  for  his  use  in  the  hotel  kept 
by  said  Irish,  and  known  as  the  "Park  Hotel,"  at  certain  prices  specified 
in  the  contract,  nothing  being  contained  in  the  agreement  which  fixed 
the  time  it  was  to  continue  in  force.  The  supreme  court  of  Wisconsin 
held: 

"Tlie  true  rule,  we  think,  is  this:  In  a  contract  for  personal  services  or 
for  tlie  sale  of  personal  property  to  be  delivered  from  time  to  time,  if  the  con- 
tract Is  silent  as  to  its  duration,  either  party  may  terminate  it  at  pleasure  by 
giving  reasonable  notice  to  the  other  party  of  his  intention  to  terminate  it." 

In  Coffin  v.  Landisy  supra,  is  found  another  case  of  personal  hiring, 
wherein  the  one  party  agreed  to  devote  his  entire*  time  and  energy  to 
making  sales  of  land  for  the  other  party,  his  remuneration  to  consist  in 
one-half  of  the  net  profits  realized  from  sales  made  by  him,  and  the  con- 
tract being  silent  as  to  its  duration;  the  court  held  that  "the  plaintiff 
undertook  not  a  continuous  employment,  but  an  agency  to  sell  land. 
Such  contracts  are  generaUy  revocable  at  pleasure,  unless  the  power  to  re- 
voke is  restrained  by  express  stipulation,  or  unless  given  for  a  valuable 
consideration."  Construing  the  language  of  these  opinions  with  reference 
to  the  contracts  involved  in  each  case,  the  rule  deducible  therefrom  is 
that,  when  a  contract  is  silent  as  to  the  matter  of  its  duration,  then  it  is 
ordinarily  terminable  at  pleasure  of  either  party,  reasonable  notice  being 
given  to  the  other  party.  When  there  is  nothing  in  a  contract,  when 
applied  to  its  subject-matter,  which  either  directly  or  by  fair  implica- 
tion oiin  be  construed  to  fix  a  limit  to  its  duration,  then  the  law  infers 
that  the  parties  intended  that  such  a  contract  is  terminable  at  the  option 
of  either  party,  reasonable  notice  of  the  exercise  of  such  option  being  re- 
quired, when  such  notice  is  needed  for  the  protection  of  the  other  party 
to  the  contract.  Before,  however,  this  rule  for  determining  the  dura- 
tion of  a  contract  can  be  applied,  it  must  appear  that  the  contract  is  silent 
upon  the  subject,  or,  in  other  words,  if  the  contract  fairly  construed 
gives  any  other  means  of  determining  its  duration,  then  the  contract  is  not 
silent  on  the  subject,  and  the  rule  of  revocation  at  pleasure  is  not  appli- 
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cable.  The  real  intent  and  agreement  of  the  parties  on  the  matter  of  du« 
ration^  as  the  same  is  made  to  appear  by  the  contract,  is  to  be  enforced 
just  the  same  as  the  other  provisions  thereof,  so  that  on  this  point,  as 
upon  all  others,  we  look  to  the  contract  in  all  its  parts* and  entirety,  as 
the  evidence  of  the  intent  of  the  parties.  It  is  a  fundamental  and  well- 
recognized  rule  that  in  construing  contracts,  courts  may  look  not  only 
to  the  specific  language  employed,  but  also  to  the  subject-matter  con- 
tracted about,  the  relation  of  the  parties  thereto,  the  circumstances  sur- 
rounding the  transaction;  or,  in  other  words,  may  place  themselves  in 
the  same  position  that  the  parties  occupied  when  the  contract  was  entered 
into,  and  view  the  terms  of  the  agreement  in  the  same  light  in  which  the 
parties  did  when  the  same  were  formulated  and  accepted.  U.  S.  v.  Peck, 
102  U.  S.  64;  Merriam  v.  U.  S.,  107  U.  S.  437,  2  Sup.  Ct.  Rep.  536; 
Canal  Co.  v.  flitf,  15  Wall.  94. 

Especially  is  this  true  when  the  written  contract  itself,  by  way  of  in- 
ducement, refers  to  the  situation  of  the  parties  touching  the  subject-mat- 
ter of  the  contract,  as  the  same  existed  at  and  prior  to  the  date  of  the 
contract.  From  the  averments  of  fact  in  the  petition  contained,  and  the 
recitals  of  the  written  contract  declared  on,  it  appears  that  the  plaintiff 
had  for  many  years  been  engaged  in  the  lumber  business,  on  the  Chip- 
pewa and  Flambeau  rivers,  in  the  state  of  Wisconsin,  and  that  at  the  date 
of  the  contract  he  owned  a  large  quantity  of  timber  land  tributary  to 
the  named  rivers,  and  that  he  proposed  to  continue  in  said  lumber  busi- 
ness upon  said  rivers,  and  to  cut  and  take  to  market  the  timber  upon 
the  lands  owned  by  him,  as  well  as  such  other  tinciber  and  logs  as  he 
might  from  time  to  time  purchase  in  that  vicinity.  It  also  appears  that 
to  market  such  timber  plaintifif  would  be  of  necessity  compelled  to  rely 
upon  the  Flambeau  and  Chippewa  rivers,  and  the  facilities  connected 
therewith,  as  the  means  for  reaching  a  market.  It  also  appears  that  the 
defendant  corporation  was  engaged  in  the  business  of  driving  logs  down 
said  streams  for  the  owners  thereof,  and  preparing  them  for  further  trans- 
portation down  the  Mississippi  river,  receiving  compensation  therefor; 
that  the  Chippewa  Lumber  &  Boom  Company  was  likewise  engaged  in 
the  same  business,  being  a  corporation  under  the  same  control  and  man- 
agement as  the  defendant  company,  and  that  the  Beef  Slough  Company, 
likewise,  under  the  management  and  control  of  the  defendant,  controlled 
the  boom  at  Beef  slough;  that,  in  effect,  the  defendant  directly  and  by 
means  of  its  power  of  control  over  tbe  Chippewa  and  Beef  Slough  Boom 
Companies,  managed  all  the  facilities  found  upon  said  Chippewa  and 
Flambeau  rivers,  for  the  driving,  booming,  taking  care  of,  and  brailing 
logs  and  lumber  sent  down  said  streams;  that  from  the  date  of  the  or- 
ganization of  the  defendant  company,  it  had  received,  driven,  and  cared 
for  all  logs  and  lumber  forwarded  to  market  by  plaintiff;  that  in  1882 
differences  had  arisen  between  the  parties  in  carrying  on  the  business 
named,  which  had  resulted  in  litigation  in  the  courts,  and  that,  for 
the  purpose  of  settling  this  litigation  over  the  past  affairs,  and  provid- 
ing for  the  future  carrying  on  of  the  business  in  question,  the  written 
contract  of  August  23,  1882,  was  entered  into.  This  contract  binds  the 
v.43F.no.5— 24 
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defendant  to  take  possession  and  control  of  all  logs  and  timber,  which 
the  plaintiff  should  deliver  annually  on  each  of  the  rivers  named,  below 
.  certain  specific  points,  and  to  drive  the  same  and  pay  all  the  costs  and 
charges  made  by  the  Chippewa  Lumber  Co.,  and  to  brail  the  same  in  at 
Beef  slough  ready  for  further  transportation  down  the  Mississippi.  Can 
it  be  fairly  inferred  that  the  parties,  in  view  of  the  facts  surrounding 
them,  intended  that  this  contract  should  only  continue  in  force  at  the 
mere  pleasure  of  either  party?  The  main  bone  of  contention  was  the 
compensation  to  be  paid  by  the  plaintiff  for  the  services  in  driving,  car- 
ing for,  and  delivering  the  logs.  The  recitals  in  the  contract  show  that 
it  was  n)utually  understood  that  plaintiff  expected  in  the  future  to  cut  and 
market  the  timber  owned  by  him  on  the  streams  named  in  the  contract, 
which  could  only  be  effected  through  the  co-operation  of  the  defendant, 
and  the  other  companies  controlled  by  it.  Can  there  be  any  question 
that  the  logs  and  timber  that  the  defendant  agreed  to  take  possession  of, 
when  placed  in  the  named  rivers,  and  to  drive  and  care  for,  was  the  tim- 
ber which  the  plaintiff  would  in  the  future,  as  in  the  past,  cut  and  place 
in  the  Chippewa  and  Flambeau  rivers,  with  the  limitation  found  in  the 
contract  that  the  annual  amount  should  not  exceed  an  average  of  25,- 
000,000  feet?  One  of  the  main  purposes  of  the  contract  was  to  settle 
for  the  future  the  compensation  to  be  paid  for  the  work  done  in  driving 
and  caring  for  the  logs  marketed  by  the  plaintiff.  Is  it  possible  that  the 
parties  intended  to  make  a  contract  which  could  be  terminated  by  either 
party  at  any  time,  as  is  the  present  contention  of  defendant?  Such  con- 
tract would  not  go  far  "in  providing  for  the  future,"  which  is  declared 
to  be,  in  connection  with  the  settlenlent  of  the  past  differences,  the  pur- 
pose of  the  written  contract.  The  provision  in  regard  to  the  annual  pay- 
ments and  other  matters  clearly  show  that  it  was  the  contemplation  of 
the  parties  that  the  contract  would  be  in  force  for  years.  Still  it  is  true 
that  if  the  contract,  as  applied  to  its  subjectrmatter,  furnishes  no  rule 
for  determining  its  possible  duration,  it  must  be  held  to  be  terminable 
at  will,  upon  due  notice,  and  the  fact  that  it  appears  that  it  was  the  ex- 
pectation of  the  parties  that  it  would  be  in  force  for  years  does  not  pre- 
vent this  rule  from  governing  the  case.  The  fact,  however,  that  the  pro- 
visions clearly  indicate  that  it  was  the  expectation  of  the  parties  that 
the  contract  would  be  in  force  for  years  may  have  weight  upon  the  ques- 
tion whether  there  cannot  be  found  in  the  contract  and  its  subjectrmat- 
ter a  limitation  upon  its  duration,  thus  taking  the  contract  out  of  the 
class  that  is  held  to  be  terminable  at  will.  The  duration  of  a  contract 
may  be  made  dependent  upon  the  expiration  of  a  period  of  time,  or 
upon  the  completion  of  a  given  undertaking,  or  the  happening  of  s|me 
event,  all  of  which  in  turn  may  be  certain  or  uncertain  as  to  the  <  ate 
when  the  undertaking  may  be  completed,  or  the  event  may  hapj  en. 
This  uncertainty,  however,  does  not  render  the  contract  terminabl  at 
wall.  Thus  contracts  for  driving  all  the  logs  that  might  be  cut  and  pli  csed 
in  the  stream  by  a  given  dale,  or  for  driving  1,000,000  feet  of  log  \  as 
soon  as  it  could  be  reasonably  done,  or  for  driving  all  the  logs  that  c(  uld 
be  cut  from  a  given  quantity  of  land,  would  each,  by  their  terms,  p  unt 
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out  the  event  which  fixed  the  daration  of  the  contract.  In  the  contract 
declared  on  the  exact  numher  of  acres  of  land  owned  by  plaintifii'  is  not 
named,  but  it  was  a  matter  easily  ascertainable.  In  legal  effect  it  does 
refer  to  a  fixed  quantity  of  land,  to-wit,  that  owned  by  plamtiff*  at  the 
date  of  the  contract,  and  the  undertaking  of  the  defendant  was  that  it 
would  take  possession  of,  drive,  care  for,  and  deliver  the  logs  cut  from 
the  premises  owned  by  plaintiff.  The  recitals  and  terms  of  the  contract 
clearly  show  that  it  was  the  main  purpose  of  the  contract  to  fix  the  rates 
or  compensation  to  be  paid  by  plaintiff^  for  the  driving,  caring  for,  and 
delivery  of  the  logs  cut  by  him  upon  the  land  owned  by  him,  and  it  is 
equally  clear  that  the  rates  agreed  upon  were  intended  to  apply  to  all 
logs  cut  by  plaintifif  upon  the  lands  owned  by  him,  and  delivered  in  the 
Chippewa  and  Flambeau  rivers  named  in  the  contract.  Thus  the  con- 
tract, as  applied  to  its  subject-matter,  furnishes  the  means  for  determin- 
ing its  duration,  and  it  not  being  silent  therefore  upon  this  point,  the 
rule  of  revocation  at  will  is  not  applicable. 

On  behalf  of  plaintiff*,  it  has  been  forcibly  urged  that,  in  view  of  the 
peculiar  control  exercised  by  defendant  over  the  facilities  found  upon 
the  Chippewa  and  Flambeau  rivers  for  the  driving,  taking  care  of,  and 
booming  logs  upon  those  streams,  and  the  resulting  interdependence  of 
the  branches  of  business  carried  on  by  the  respective  parties,  the  con- 
tract should  be  construed  to  be  in  force  so  long  as  plaintifi*  should  con- 
tinue in  the  lumber  business  upon  the  named  rivers.  In  passing  upon 
the  demurrer,  it  is  not  necessary  to  consider  this  view  of  the  contract,  as 
the  real  question  presented  by  the  demurrer  is  whether  the  contract  is 
terminable  at  will,  and  if  in  any  view  it  is  not  so  terminable  the  demur- 
rer cannot  be  sustained. 

The  second  ground  of  demurrer,  to  the  effect  that  the  contract  is  void 
for  want  of  mutuality,  is  clearly  not  well  taken.  Even  if  it  be  true,  as 
claimed  by  defendant,  that  the  contract  does  not  bind  the  plaintiff  to  de- 
liver any  logs  to  the  defendant  to  be  driven,  that  does  not  render  it  void 
for  want  of  consideration.  The  defendant  is  not  bound  to  drive  any 
1(^,  unless  they  are  delivered,  but  if,  being  delivered  to  defendant,  the 
same  are  driven,  then  the  contract  binds  the  plaintiff  to  pay  the  agreed 
price  therefor,  and  the  fact  of  performance  on  the  part  of  defendant  ren- 
ders binding  the  obligation  to  pay  on  part  of  plaintiff.  The  execution 
of  the  contract  between  the  parties  settled  the  litigation  then  pending  be- 
tween them,  thus  showing  a  valuable  executed  consideration  received 
by  defendant  as  well  as  the  plaintiff,  for  entering  into  the  contract,  which 
cannot  be  held  to  be  void  for  want  of  consideration. 

The  point  made,  that  the  defendant  is  bound  to  drive  and  care  for  the 
logs,  but  that  plaintiff  is  not  bound  to  deliver  the  same  to  defendant  to 
be  driven,  and  therefore  there  is  a  want  of  mutuality,  is  not  well  founded 
in  point  of  fact.  It  is  clear  that  defendant  is  not  bound  to  drive  or  care 
for  any  logs,  until  the  same  are  delivered  to  it  by  plaintiff;  and  the  lat- 
ter is  just  as  much  bound  to  deliver  as  the  former  is  to  drive  and  care 
for.  The  obligation  of  defendant  does  not  take  effect  until  plaintiff  de- 
livers the  logs,  and  the  moment  the  defendant  undertakes  the  care  of 
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the  logs,  then  the  plaintiff  becomes  bound  to  pay  the  stipulated  price, 
and  thus  it  is  dear  that  both  parties  are  mutually  bound  in  such  sense 
that  the  contract  cannot  be  held  void  for  want  of  consideration.  The 
demurrer  is  overruled,  with  leave  to  defendant  to  answer  in  80  days. 


In  re  Harmon. 
fdreuit  C<ywi%  N.  2>.  MU9i88ippl,  W.  2>.    August  0, 1800.) 

breoxTOATnre  Liquors— Illboal  Salb— Originai*  Packaor— OovsTiTUTiOKii.  Law. 
Where  bottles  of  whisky,  each  sealed  up  in  a  paper  wrapper  and  closely  packed 
together  in  uncovered  wooden  boxes  furnished  by  an  express  company,  and  marked, 
''To  be  returned,  **  are  shipped  from  one  state  to  another,  the  boxes,  and  not  the 
bottles,  constitute  the  ''original  packages'*  within  the  meaning  of  decisions  of  the 
supreme  court  upon  the  Interstate  commerce  provision  of  the  national  oonstitution. 

At  Law.     Petition  for  habeas  corptut. 

W.  MUler  and  SuUivan  &  Whitfidd^  for  relator. 

Echols  ic  SmUhj  for  the  State. 

Hill,  J.  The  questions  to  be  decided  in  this  cause  arise  out  of  the 
following  facts:  The  town  of  Sardis  is  situated  in  Panola  county,  Miss. 
In  pursuance  of  an  act  of  the  legislature  of  the  state  of  Mississippi,  a 
vote  was  taken  at  an  election  for  the  purpose,  and  a  majority  of  the  vot- 
ers in  the  county  voted  to  prohibit  the  sale  of  spirituous  liquors  in  the 
county,  so  that  it  became  what  is  called  a  "prohibition"  county.  The 
relator,  acting  as  the  agent  of  one  Jordan,  a  citizen  of  Memphis,  Tenn., 
received  from  Jordan,  shipped  by  the  Mississii)pi  &  Tennessee  Rail- 
road, or  rather  the  express  company  on  said  road,  a  number  of  boxes 
containing  bottles  or  flasks  of  whisky,  some  containing  a  pint  each,  and 
others  a  quart.  These  bottles  or  flasks  had  each  a  paper  wrapper  or 
box  placed  around  it,  and  sealed  with  mucilage  or  sealing-wax.  These 
bottles,  so  wrapped  or  inclosed,  were  by  Jordan  placed  in  ordinary  pine 
boxes,  but  without  a  cover,  closely  packed  together,  which  boxes,  the 
relator  and  Jordan  testify,  were  furnished  by  the  express  company,  with 
a  promise  to  return  them  when  emptied.  These  boxes  were  received 
by  the  relator  in  Sardis,  and  the  boxes  and  flasks  taken  out  when  sold 
and  delivered  to  the  purchasers,  but  were  kept  in  the  box  until  all 
were  sold  and  delivered.  The  boxes  had  marked  on  them,  "To  be  re- 
turned." Relator  continued  to  receive  and  sell  these  bottles  filled  w|th 
whisky  until  the  25th  day  of  July,  1890,  when  he  was  arraigned 
fore  J.  D.  Hightower,  mayor  and  ex  officio  justice  of  the  peace  for  Sar  is 
and  the  county  of  Panola,  acting  as  a  justice  of  the  peace  for  Pan 
county,  charged  upon  a  warrant  issued  by  said  mayor  and  justice 
the  peace,  founded  upon  the  aSidavit  of  0.  W.  Fulmer,  marshal  of  b  id 
town,  with  having  violated  the  laws  of  the  state  by  making  in  said  to  m 
sales  of  whisky  to  three  diflerent  persons.    To  this  charge  the  defend  nt 
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in  that  case  and  relator  in  this  pleaded  not  guiltj.  The  sales  were 
proven,  and  the  defendant  offered  no  proof  and  set  up  no  defense,  The 
mayor  and  justice  rendered  judgment  against  him,  and  imposed  upon 
him  a  fine  of  $50  and  costs  for  each  sale,  and  that  he  be  imprisoned 
in  the  jail  of  said  county  until  the  said  fines  and  costs  should  be  paid; 
and  that  in  addition  thereto  he  should  be  imprisoned  in  said  jail  for 
60  days  as  part  of  the  penalty  for  said  violations  of  the  law  of  the  state, 
and  which  imprisonment  was  immediately  imposed.  The  relator,  be- 
ing so  imprisoned  and  deprived  of  his  personal  liberty,  presented  to 
this  court  his  petition,  alleging  that  he  was  unlawfully  deprived  of  his 
personal  liberty,  reciting  the  proceedings  mentioned,  and  admitting  that 
he  made  the  sales,  and  the  proceedings  had,  but  alleging  that  he  had 
made  no  other  sales  of  whisky  other  than  that  shipped  to  him  as  the 
agent  of  Jordan,  and  that  all  of  said  sales  were  made  of  original  and  un- 
broken piEtckages,  and  alleging  that  said  sales  were  authorized  under  the 
constitution  and  laws  of  the  United  States,  and  praying  this  court  to 
grant  him  a  writ  of  habeas  carpus^  and  for  his  release.  The  petition 
set  forth  sufficient  causes  for  the  issuance  of  the  writ,  which  having 
been  executed,  the  sheriff  made  his  return,  with  the  causes  for  the  im- 
prisonment of  the  relator,  which  not  being  controverted,  the  burden  is 
cast  upon  the  relator  to  show  that  he  was  authorized,  under  the  consti- 
tution and  laws  of  the  United  States,  to  make  the  gudes  for  which  he 
was  so  convicted  and  imprisoned,  and  which  presents  the  single  point 
as  to  whether  or  not  the  whisky  so  shipped  and  sold  in  the  boxes  de- 
scribed constituted  one  package  as  put  up  and  shipped,  or  was  each 
bottle  or  flask  a  separate  package,  and  the  shipping  and  sale  protected 
by  the  constitution  and  laws  of  the  United  States  from  the  penalties  im- 
posed by  the  laws  of  the  state.  In  other  words,  was  the  whisky  con- 
tained in  the  box,  though  in  different  bottles  and  flasks,  one  package? 
The  question  has  been  strongly  presented  by  counsel  on  both  sides,  and 
it  is  urged  on  the  part  of  the  relator  that  the  fact  that  paper  wrappers 
sealed  up  around  each  bottle  made  a  separate  package,  and  that,  as  the 
express  company  furnished  the  pine  boxes  to  be  returned,  they  had  no 
other  effect.  I  am  satisfied  that  these  were  mere  subterfuges,  resorted 
to  by  Jordan  and  the  relator  to  avoid  the  penalties  of  the  state  law,  and 
that  it  made  no  difference  whether  there  were  paper  boxes  around  each 
bottle  or  not;  if  each  was  a  separate  package  within  the  provisions  of  the 
constitution  of  the  United  States,  as  construed  by  the  supreme  court  of  the 
United  States,  with  the  box  or  wrapper,  it  was  equally  so  without  it.  Nor 
does  it  make  any  difference  to  whom  the  boxes  belonged.  These  bottles 
were  closely  packed  together  in  the  boxes  by  Jordan,  the  shipper,  and  in 
that  form  shipped  to  Sardis,  and  in  that  way  they  were  kept  by  relator  un- 
til sold  and  taken  out,  one  bottle  at  a  time.  It  was,  in  other  words,  a 
retail  saloon.  I  am  satisfied  that  the  whisky  in  the  box,  although  in 
separate  bottles,  for  the  convenience  of  the  trade  in  this  retail  saloon, 
was  but  one  package  within  the  meaning  of  the  interstate  clause  of  the 
constitution  as  construed  by  the  supreme  court,  and  might  have  been 
sold  together  in  one  sale  without  breaking  the  package,  and,  if  this  had 
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been  done,  the  relator  would  have  been  protected  in  making  the  sale, 
and  entitled  to  his  release;  but  this  was  not  done,  and  he  is  not  entitled 
to  the,  protection  and  release  as  asked  of  this  court.  The  sale  was  made 
in  violation  of  the  laws  of  the  state,  and  the  conviction  and  judgment  of 
the  mayor  and  justice  were  justified  under  the  law  and  testimony.  In- 
deed, that  court,  as  the  case  was  presented  to  it,  could  not  consistently 
have  rendered  any  other,  the  defense  here  not  having  been  presented  to 
that  court. 

It  may  be  a  question  of  doubt  whether,  under  these  circumstances, 
this  court  ought  to  interfere  for  this  reason  alone.  In  reaching  the 
above  conclusion  I  do  not  decide  that  a  single  bottle  of  whisky  may 
not  be  shipped  and  sold  by  itself  alone  as  a  single  and  unbroken  pack- 
age, within  the  protection  of  the  constitution  of  the  United  States,  un- 
der the  interstate  commerce  clause;  but  it  must  be  shipped  alone,  and 
sold  as  shipped.  I  am  not  aware  that  any  court  has  held  otherwise. 
All  the  cases  brought  to  my  attention  in  which  the  faots  were  set  out  are 
cases  of  the  exportation  of  whisky  from  one  state  to  another.  The  ex- 
portation was  made  by  the  manufacturer,  and  the  packages  were  put  up 
and  stamped  as  required  by  the  revenue  laws  of  the  United  States;  so 
that  these  were  original  packages.  There  is  no  evidence  in  this  case 
that  Jordan  manufactured  the  whisky,  or  that  he  had  any  stamps  upon 
the  bottles ;  so  that  the  facts  in  this  case  are  different  from  any  of  the 
decided  cases,  so  far  as  I  have  been  able  to  ascertain.  Judges  of  re- 
spectability have  held  that  to  relieve  the  importer  and  vendor  from  the 
penalties  of  the  laws  of  the  state  the  package,  as  an  original  and  un- 
broken one,  must  be  that  put  up  by  the  manufacturer  or  rectifier.  I 
am  inclined  to  the  opinion  that  this  position  is  correct,  and,  if  so,  the 
relator  for  tliis,  if  no  other,reason,  cannot  be  discharged.  The  result  is 
that  the  release  prayed  for  must  be  refused,  and  the  relator  returned  to 
the  custody  of  the  sheriff  of  Panola  county,  and  that  he  pay'the  costs 
of  this  proceeding,  to  be  taxed. 


United  States  v.  Craft. 

(IHstrlct  C€fwi%  D.  Kentucky.    March  11, 1890.) 

Indictment— Reoovbrt  of  Fines  and  Penai^tisb. 

Fines,  forfeitures,  and  peDalties  incurred  under  the  laws  of  the  United  States 
may,  under  section  8213,  Rev.  St.  U.  B.,  be  recovered  by  Indictment. 

At  I^aw.     Motion  in  arrest  of  judgment. 

Samuel  McKee,  for  the  motion. 

Oeorge  W.JoUy,  JJ.  S.  Atty.,  cited  Rev.  St,  U.  S.  §  3213,  and  U. 
S.  V.  Mowe,  11  Fed.  Rep.  249;  U.  S.  v.  Mann,  1  Gall.  177;  U.  8.  v. 
Bougher,  6  McLean,  277,  24  Myer,  Fed.  Dec.  383;  3  Bac.  Abr.  650; 
U.  S.  V.  Foster,  2  Bias.  455;  and  U.  S.  v.  Elmer,  4  Biss.  119. 


Digitized  by 


Google 


UNITED  8TATJES  V.  CRAFT.  875 

Barr,  J.  The  defendant  has  been  indicted  under  section  3265  of  the 
Revised  Statutes,  for  setting  up  a  copper  still,  to  be  used  for  the  purpose 
of  distilling,  without  first  obtaining  from  the  collector  of  internal  reve- 
nue for  the  district  a  permit  to  do  feo.  He  has  been  found  guilty,  and 
now  moves  for  aq  arrest  of  judgment,  because,  as  he  claims,  an  indict- 
ment will  not  lie,  but  the  sum  precribed  by  the  section  should  have 
been  sued  for  in  a  civil  action.  Section  3265  provides  that  any  person 
who  shall  set  up  any  such  still,  without  first  obtaining  a  permit  from 
the  collector  of  the  district,  shall  pay  the  sum  of  $600,  and  shall  forfeit 
the  distilling  apparatus  thus  set  up  in  violation  of  law.  Section  3213 
provides  that  "all  suits  for  fines,  penalties,  and  forfeitures,  when  not 
otherwise  provided  for,  shall  be  brought  in  the  name  of  the  United 
States  in  any  proper  form  of  action,  or  by  any  appropriate  form  of  pro- 
ceeding, qui  tarn  or  otherwise,  before  any  circuit  or  district  court  of  the 
United  States  for  the  district  within  which  said  fine,  penalty,  or  forfeit- 
ure may  have  been  incurred."  This  does  not  prescribe  any  special  form 
of  action,  but  allows  any  appropriate  action  or  proceeding  to  be  used, 
and  the  question  is  whether,  upon  general  principles,  an  indictment 
will  lie  for  a  mere  penalty.  The  language  used  in  section  3265  is,  "shall 
pay  S500,"  but  this  is  only  another  mode  of  declaring  and  imposing  a 
penalty  of  $500  for  a  violation  of  the  law.  In  3  Bac.  Abr.  550,  it  is 
said: 

'* Generally  when  a  statute  either  prohibits  a  matter  of  public  grievance,  or 
commands  a  matter  of  public  convenience,  as  repairing  the  common  streets 
of  the  town,  etc.,  every  disobedience  of  such  statute  is  indictable;  but  if  the 
party  lias  once  been  fined  in  an  action  on  the  statute*  such  tine  is,  it  seems,  a 
good  bar  to  the  indictment.'' 

And  again,  on  the  same  page,  it  is  said: 

"When  the  statute  makes  a  new  offense,  which  was  in  no  way  prohibited 
by  the  common  law,  and  appoints  a  particular  proceeding  against  the  offender, 
as  by  commitment  or  action  of  debt  or  information,  etc.,  without  mentioning 
an  indictment,  it- seems  to  be  settled  at  this  day  that  it  will  not  maintain  an 
indictment,  because  the  mentioning  of  the  other  methods  of  proceeding  only 
seems  impliedly  to  exclude  that  by  an  indictment.  Yet  it  hath  been  ad- 
judged that,  if  such  statute  give  a  recovery  by  action  of  debt,  bill,  plaint,  or 
information,  or  otherwise,  it  authorizes  a  proceeding  by  way  of  indictment." 

This,  I  think,  is  a  correct  statement  of  the  law  at  the  present  day. 
See  U.  S.  V.  Moore,  11  Fed.  Rep.  249,  for  an  able  and  elaborate  discus- 
sion of  the  question;  also  U.  S.  v.  Bougher^  6  McLean,  277.  The  mo- 
tion in  arrest  of  judgment  should  be  overruled,  and  it  is  so  ordered. 
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United  States  r  Harned. 
{District  CourU  D.  WashirigUmy  N.  D.    June  25, 18Ba) 

1,  Extortion— Public  Officers— Exoessivh  Fbvs— Eyidencb. 

In  a  trial  upon  an  indictment  founded  upon  section  5481,  Est.  St,  proof  that 
money  in  excess  of  legal  fees  was  received  by  an  officer  of  the  United  States,  and 
that  in  receiving  the  money  he  acted  in  an  ofQcial  capacity  and  corruptly,  is  not 
sufficient  to  warrant  a  conviction,  without  evidence  tending  to  prove  tnat  the  ex- 
cess was  exacted  by  the  defendant,  and  not  paid  voluntarily. 

%  Same— Direction  of  Verdict. 

When,  upon  trial  of  a  criminal  case,  the  prosecution  fails  to  introduce  any  evi- 
dence to  show  one  of  the  elements  of  the  crime  charged,  a  motion  to  instruct  the 
jury  to  acquit  the  defendant  will  be  granted. 

{Syllabtis  by  the  CourL) 

Defendant  was  indicted  for  the  crime  of  extortion,  under  section  5481, 
Rev.  St.,  which  is  as  follows:  "Every  oflBcer  of  the  United  States  who  is 
guilty  of  extortion  under  color  of  his  office  shall  be  punished  by  a  fineoi 
not  more  than  $500,  or  by  imprisonment  for  not  more  than  one  year,  ex- 
cept those  officers  or  agents  of  the  United  States  otherwise  diflPerently 
and  specially  provided  for  in  subsequent  sections  of  this  chapter."  Up- 
on the  trial,  after  all  the  evidence  for  the  prosecution  had  been  introduced, 
his  attorney  moved  the  court  to  instruct  the  jury  to  render  a  verdict  for 
him. 

Patrick  H.  Winstcm,  U.  S.  Atty.,  and  P.  0.  SuUimn,  Asst.  U.  S.  Atty. 

A.  R.  Coleman^  for  defendant. 

Hanford,  J.,  (orally.)  I  will  have  to  grant  this  motion.  This  in- 
dictment is  founded  upon  section  5481  of  the  Revised  Statutes.  The 
defendant  is  brought  to  the  bar  to  answer  the  charges  in  this  indictment, 
and  nothing  else.  He  cannot  be  convicted  here  on  general  principles, 
or  for  any  sort  of  wrong-doing  except  the  crime  of  extortion.  As  has 
been  said  in  the  argument,  the  statute  does  not  attempt  to  define  "ex- 
tortion," and  it  does  not  attempt  to  define  the  crime  by  any  other  word 
than  the  word  "extortion."  It  simply  states  that  any  officer  of  the  United 
States  guilty  of  extortion  shall  bepunished  in  a  certain  manner.  Itis  in- 
cumbent on  the  prosecution  in  a  criminal  case  to  prove  every  material  fact 
by  competent  evidence,  sufficient  to  convince  the  jury  beyond  all  reasona- 
ble doubt.  Every  single  element  of  the  crime  must  be  shown  by  affirm- 
ative proof.  Now,  there  is  evidence  in  this  case  sufficient  to  go  to  the  jury 
as  to  almost  everything  necessary  to  constitute  this  offense.  There  is 
evidence  here  that  the  defendant  was  an  officer  of  the  United  States. 
There  is  evidence  here  that  he  received  money  from  Capt.  Sprague  in  ex- 
cess of  the  legal  fees.  There  is  evidence  that  he  knew  that  those  fees 
were  illegal,  (but  that  would  not  have  been  necessary  to  prove,  because 
under  no  circumstances  could  he  defend  his  action  on  the  ground  of  ig- 
norance as  to  what  the  fees  were,)  but  there  is  evidence  to  go  to  the  jury 
that  he  had  full  and  ample  knowledge  of  all  the  facts  which  would  be 
necessary  for  him  to  have  in  order  to  commit  the  offense.     There  is  evi- 
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denoe  that  I  would  be  willing  to  submit  to  the  jury  of  a  corrupt  motive. 
All  those  things  are  necessary  to  make  out  this  offense,  but  insufficient 
without  proof  of  an  additionaJ  factv  The  word  "extortion"  implies  that 
the  money  paid  was  extorted  on  the  part  of  the  one  who  received  it,  and 
was  paid  unwillingly  by  the  party  paying  the  same,  and  the  weak  point 
here  is  that  the  prosecution  has  utterly  failed  to  introduce  any  evidence 
whatever  that  this  money  was  not  voluntarily  paid  by  Capt.  Sprague, 
he  knowing  at  the  time  that  it  was  in  excess  of  the  amount  that  was  re- 
quired to  be  paid,  and  for  that  reason  I  do  not  think  that  any  convic- 
tion of  the  defendant  on  this  indictment  would  be  lawful.  This  prop- 
osition is  sustained  by  the  following  authorities:  1  Russ.  Crimes,  (9th 
Amer.  Ed.)  207;  7  Amer.  &  Eng,  Enc.  Law,  591;  Com.  v.  Dennie, 
Thacher,  Crim.  Cas.  165. 

The  testimony  of  Mr.  Fennimore,  as  I  remember  it,  is  the  strongest  of 
any  testimony  in  the  case  going  to  show  that  the  fees  concerning  which 
he  testified  were  extorted.  He  states  that  they  charged  that  amount, 
but  his  testimony  is  too  weak  to  go  to  the  jury  to  connect  the  defendant 
with  any  particular  transaction,  as  the  one  who  exacted  the  payment. 
He  states  in  a  general  way  that  his  instractions  in  the  custom-house 
were  to  do  so  and  so,  but  fails  to  instance  any  particular  order  or  in- 
struction given  by  the  defendant.  The  indictment  alleges  that  those 
excessive  charges  were  made  with  the  intention  of  injuring  and  op- 
pressing Capt.  Sprague.  Capt.  Sprague  has  not  been  called  as  a  wit- 
ness here,  and  there  is  not  any  evidence  that  he  ever  protested  against 
paying  those  charges,  or  that  he  did  not  pay  them  voluntarily  after  read- 
ing the  fee-bill,  and  with  full  knowledge  of  what  the  legal  charges  were. 
In  addition  to  this,  and  in  support  of  some  one  or  more  counts  in  the 
indictment,  it  is  shown  by  the  evidence  that  some  of  the  fees  were  not 
paid  by  Capt.  Sprague,  but  by  a  custom-house  broker,  who  was  acting 
as  the  agent  of  Capt.  Sprague,  or  of  the  owners  of  the  vessel,  and  in 
paying  them  he  should  know  what  the  fees  were,  and  the  master  of  the 
vessel  should  also  know  what  the  fees  were,  and  what  his  duties  wercj 
and,  if  he  paid  any  money  without  objecting,  it  would  be  very  hard 
to  say  that  the  evidence  here  was  sufficient  to  convict  this  defendant 
of  extortion.  But  this  case  is  not  as  strong  ad  that,  because  it  fails  to 
show  that  Capt.  Sprague  did  not  voluntarily  on  his  own  part  tender 
and  pay  this  money  without  any  request  or  act  of  the  defendant  in 
fixing  the  amount.  In  answer  to  the  contention  that  the  mere  tak- 
ing of  illegal  fees  by  an  officer  of  the  United  States  is  punishable  as 
extortion  under  this  section,  I  will  remark,  in  th«  first  place,  that  the 
language  used  by  congress  in  this  section  does  not  imply  any  such 
rule  of  law,  because  the  crime  of  extortion  at  common  law  was  not 
proven  by  the  mere  taking  of  excessive  or  illegal  fees  by  an  officer  unless 
they  were  exacted  and  paid  unwillingly,  under  color  of  his  office.  And 
congress  has  indicated  very  clearly  in  the  Revised  Statutes  that  it  does 
not  r^ard  the  mere  taking  of  ill^al  fees  as  being  synonymous  with  ex- 
tortion. The  law  in  the  case  of  pension  agents  is  a  special  enactment  of 
congress,  and  providing  for  those  particular  cases.     Congress  has  not  in 
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that  instance  been  content  to  enact  that  a  person  who,  under  color  of  his 
oflSce  or  as  a  pension  agent,  extorts  a  sum  in  excess  of  that  prescribed 
by  law,  shall  be  punished,  but  it  has  prescribed  that  the  person  who 
takes  it  and  retains  it  shall  be  punished;  and  so,  also,  in  section  3169, 
there  is  a  plainer  illustration  of  what  congress  understood  by  extortion, 
and  of  what  was  intended  to  be  included  in  that  word.  This  section 
is  a  part  of  the  internal  revenue  law,  and  provides  that  every  officer  or 
agent  of  the  United  States  who  is  guilty  of  any  extortion,  or  who  know- 
ingly demands  other  and  greater  sums  than  are  authorized  by  law,  or 
who  receives  any  fee  or  compensation,  etc.  Now,  certainly,  in  framing 
that  section,  it  was  not  understood  by  congress  that  extortion,  and  the 
mere  taking  of  money  in  excess  of  the  lawful  fee,  was  the  same  thing; 
for  in  this  instance,  after  mentioning  extortion,  they  have  gone  a  step 
further,  and  expresdy  provided  a  punishment  for  a  person  who  know- 
ingly takes  or  receives  any  fee,  compensation,  or  reward  except  as  by  law 
prescribed.  On  this  ground  alone,  that  there  is  no  proof  that  the  money 
was  not  voluntarily  paid  by  Capt.  Sprague,  I  think  the  motion  will  have 
to  be  sustained.  Mr.  Winston,  if  you  have  any  other  evidence  to  offer, 
or  if  you  desire  to  reopen  the  case,  I  will  allow  you  to  do  so;  otherwise 
I  shall  write  out  the  form  of  verdict  for  the  jury. 

Verdict,  not  guilty. 


Keller  et  al.  v.  Stolzenbaugh  et  oZ. 
{Circuit  Courty  W.  D,  PeniisyVvanicu    June  9, 1890.) 

L  Patents  for  Inventions— Infringement— Dredging  Machines. 

A  claim  in  letters  patent  for  ** the  combination  of  a  dredging  apparatus  for  dredge 
ing  and  elevating  the  material,  a  screen  for  separating  the  material,  and  a  device 
'  for  elevating  aad  discharging  the  water  into  the  screen,  substantially  as  specified, " 
held  to  be  be  infringed  by  the  use  of  a  water-jet  pipe  placed  directly  over  tho 
screen,  and  lengthwise  of  the  same,  from  which  water  raised  from  the  river  by 
means  of  a  pulpometer  was  discharged  directly  on  the  top  and  exterior  of  the  re- 
volving screen, 
a.  Bamb— Damages. 

In  assessing  damages  for  a  brief  infringement  of  a  patent,  an  estabUshed  Uoense 
fee  is  not  to  be  adopted  as  the  arbitrary  standard,  but  should  be  used  as  affording 
proper  guidance,  in  connection  with  the  qualifying  circumstances  of  the  particular 
case,  in  the  ascertainment  of  the  plaintiff's  actual  damages. 

At  Law. 

In  pursuance  of  a  written  stipulation  this  case  was  tried  by  the  court 
without  the  intervention  of  a  jury.  The  following  facts  are  therefore 
found  by  the  court : 

First,  On  the  17th  day  of  August,  1875,  the  letters  patent  here  in  suit, 
being  reissue  No.  6,598,  were  issued  upon  the  surrender,  and  in  lieu  of 
letters  patent  No.  126,968,  dated  May  21,  1872,  to  Nicholas  J.  Keller, 
one  of  the  plaintiffs,  for  an  improvement  in  sand  and  gravel  separating 
machines,  the  first  claim  of  said  reissued  letters  patent  being  as  follows : 
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"(1)  The  combination  of  a  dredging  apparatus  for  dredging  and  elevating 
the  material,  a  screen  for  separating  tlie  material,  and  a  device  for  elevating 
and  discharging  water  into  the  screen,  substantially  as  specified." 

And  the  third  claim  belDg  in  the  following  words : 

''(8)  The  combination  of  a  cylindrical  screen,  suitable  devices  for  elevating 
water,  and  the  material  to  be  separated  and  feeding  the  same  to  the  screen,  f. 
receptacle  or  receptacles  for  the  material  which  has  passed  the  screen,  and  an 
elevator  or  elevators  for  carrying  away  the  screened  material." 

The  said  reissued  letters  patent  are  made  part  of  this  finding  the  same 
as  if  herein  recited  at  length. 

Second.  On  March  31,  1883,  by  an  instrument  of  writing  duly  exe- 
cuted, Nicholas  J.  Keller  assigned  to  his  co-plaintiff,  Thomas  R.  Will- 
iams, the  one-half  of  said  reissued  letters  patent,  and  said  assignment 
was  recorded  in  the  patent-office  on  April  2,  1883. 

TMrd.  In  October,  1888,  the  defendants  placed  on  their  dredging- 
boat,  called  the  "Progress,"  two  sand  and  gravel  separating  machines, 
one  on  each  side  of  the  boat,  and  thenceforth  until  the  expiration  of  the 
patent  on  May  20,  1889,  used  the  same  upon  said  boat  in  the  course  of 
their  business  within  the  western  district  of  Pennsylvania,  for  elevating 
sand  and  gravel  from  the  river-beds,  and  separating  the  material  so  raised. 
Each  of  said  machines  was  provided  with  a  water-jet  pipe  placed  directly 
over  the  screen,  and  lengthwise  of  the  same,  and  water  raised  from 
the  river  by  means  of  a  pulsometer  was  discharged  from  said  pipe  di- 
rectly on  the  top  and  exterior  of  the  revolving  screen.  Including  this 
device  as  a  constituent,  each  of  said  machines  contained  and  had  in  use 
the  combination  described  in  and  covered  by  the  first  claim  of  said  reis- 
sued letters  patent,  and  the  combination  described  in  and  covered  by  the 
third  claim  of  said  reissued  letters  patent. 

Fourth,  The  defendants'  said  two  sand  and  gravel  separating  machines 
were  of  a  construction  similar  to  that  shown  by  the  drawings  of  letters 
patent  No.  324,158,  granted  on  August  11,  1885,  to  Philip  M.  Pfeil, 
and  their  avowed  object  in  using  the  pulsometer  and  water-jet  pipes  for 
raising  water  and  discharging  the  same  upon  the  screens  was  to  clear  the 
sieve  of  small  grains  of  gravel  wliich  sometimes  get  wedged  into  the 
meshes  of  the  screen,  but,  in  fact,  by  means  thereof,  the  water  was  fed 
to  and  discharged  through  the  sieve  into  the  screen  in  such  quantity  and 
manner  as  to  aid  materially  in  washing  and  separating  the  sand  and 
gravel,  and  in  preventing  the  tendency  of  the  screen  to  clog,  and  in  as- 
sisting in  the  discharge  of  the  refuse  matter. 

i^^.  The  plaintiffs  had  an  established  license  fee  of  $1,000  for  the 
use  of  one  of  their  aforesaid  patented  machines. 

D.  F.  Patterson  and  Wm.  L.  Pierce^  for  plaintiffs. 

George  H.  Christy^  for  defendants. 

AcHESON,  J.  Whatever  may  have  been  the  real  purpose  of  the  defend- 
ants in  using  the  pulsometer  and  the  water-jet  pipe,  tiie  effect  of  the  dis- 
charge of  the  water  upon  the  top  of  the  revolving  screen  was  as  stated  in 
the  fourth  finding  of  fact.    Indeed,  with  the  amount  of  water  used,  it  is 
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not  easy  to  see  how  the  result  could  be  otherwise.  The  conclusion  above 
stated  upon  this  question  of  fact  is,  I  think,  fully  warranted  by  the  evi- 
dence. Now,  to  hold  that  to  constitute  infringement  the  water  most  enter 
the  screen  at  the  end  where  the  material  to  be  washed  enters,  would  be  a 
very  narrow  and  unreasonable  construction  of  the^  patent.  The  claims 
are  not  so  limited  in  their  terms.  Manifestly,  if  water  in  suflBcient  quan- 
'  tity  is  elevated  and  then  fed  to  the  screen  through  the  upper  side  thereof 
as  it  revolves,  the  beneficial  result  of  the  invention  is  attained  substan- 
tially in  the  manner  contemplated  by  the  inventor.  It  is  here  worthy 
of  note  that  the  specification  states  that  a  steam  siphon  pump  may  be 
used  for  elevating  the  water,  either  as  an  adjunct  to  the  chain  and  buck- 
ets, or  in  place  thereof,  as  may  be  found  desirable.  And  the  specification 
describes  the  discharge  of  the  water  as  "at  or  about  the  same  point  as  the 
buckets  of  the  elevator  B  discharge  their  contents," — the  material  to  be 
treated.  I  am  of  the  opinion,  then,  that  the  defendants  are  liable  as  in- 
fringers of  the  plaintiffs'  patent.  Upon  any  fair  construction  of  the  con- 
tract, the  licenses  in  evidence,  I  think,  only  conferred  each  the  privilege 
of  using  one  patented  machine;  and.as  the  defendants  had  on  their  dredg- 
ing-boat  two  machines,  they  would  be  chargeable  with  two  license  fees, 
if  the  established  fee  were  adopted  as  an  arbitrary  standard  of  damages. 
But  I  am  of  the  opinion  that  while  the  license  fee  affords  proper  guidance 
in  the  ascertainment  of  the  damages,  yet  regard  should  be  had,  also,  to 
the  qualifying  circumstances  of  the  case,  to  the  end  that  the  finding  may 
be  for  the  actual  damages  sustained  by  the  plaintiffs,  agreeably  to  the 
principles  announced  by  the  supreme  court  in  BirdsaU  v.  Coolidge^  93  U. 
S.  64.  Now,  the  infringement  here,  it  would  seem,  was  not  character- 
ized by  any  bad  faith,  and  it  only  lasted  about  six  months,  and  this 
period  included  the  winter  season.  It  seems  to  me,  then,  upon  much 
reflection,  that  the  sum  of  $1,000  in  full  compensation  of  the  damages 
sustained  by  the  plaintiffs,  would  be  a  just  and  reasonable  allowance. 
And  now,  June  9,  1890,  the  court  finds  in  favor  of  the  plaintiffs,  and 
that  the  defendants  infringed  the  first  and  third  claims  of  the  reissued 
lette^ts  patent  sued  on,  and  that  as  and  for  their  damages  the  plaintifis 
recover  from  the  defendants  the  sum  of  $1,000.  Let  judgment  be  en- 
tered upon  the  finding  of  the  court  for  the  plaintiffs  in  the  sum  of  $1,000| 
and  costs. 
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American  Split-Feather  Duster  Co.  v.  Levy.* 
iCircuil  Court,  E.  D.  PenTisylvania.    June  18, 1800.) 

1.  Fatsktb  for  Inventions^Fbathxb  Dustbb— Lack  of  Ihvbntiow. 

The  patent  was  for  a  feather  duster,  sultahle  for  nse  on  fine  furniture,  composed 
of  stifE  hard  feathers  split  and  manipulated,  to  render  them  soft  and  pliable.  The 
process  of  splitting  and  manipulating  employed  was  old,  though  not  previously  ap- 
plied to  the  particular  kind  of  feathers  used,  and  not  carried  to  quite  the  same  ex- 
tent. Dusters  made  of  soft  feathers  were  also  old,  as  was  the  idea  of  softening 
stiff  feathers  for  this  use  by  other  means.  Held,  the  patent  was  void  for  lack  oi 
invention,  as  the  patentee  has  onlv  substituted  one  known  kind  of  soft  feather  for 
another.  FoUowmg  Hollisterr,  manvJiictUTing  Co.^  118  U.  S.  59,  5  Sup.  Ct.  Rep. 
717. 

8.  Bamb— Invention. 

That  efforts  to  soften  stlfP  feathers  for  dusters  had  previously  been  made  by  the 
application  of  oil  and  other  substances  does  not  show  the  patent  called  for  an  inven- 
tion, since  the  result  obtained  was  such  as  any  one  skilled  in  the  art,  and  desiring 
a  cheap  pliable  feather,  would  be  likely  to  reach  by  common  reason  and  observa- 
tion. 

Bill  by  the  American  Split-Feather  Duster  Company  against  S.  Levy 
to  Enjoin  Infringement  of  Patent. 

Watson  &  ThursUmy  for  plaintiff. 

Horace  Pettit,  Prank  M.  Wirgman^  and  Alexander  P.  Cdeshury,  for  de- 
fendant, cited  on  the  point  decided,  Smith  v.  Murray^  27  Fed.  Rep.  69; 
Guidel  V.  Brooklyn,  105  U.  S.  550;  Matresa  Co.  v.  Whittlesey,  8  Biss.  23. 

Bdtlkr,  J.  The  suit  is  for  infringement  of  letters  patent  No.  385,- 
070,  granted  to  Guilbert  M.  Richmond,  June  26,  1888,  for  "improve- 
ment in  feather  dusters,"  the  claims  of  which  are  as  follows: 

'*  First  As  a  new  and  useful  article  of  manufacture,  a  soft  light  feather 
duster  made  of  stiff  heavy  feathers  reduced  in  weight,  and  rendered  more  pli- 
able by  splitting  or  shaving  off  their  ribs,  substantially  as  desenbed.  /Second, 
As  a  new  and  most  useful  and  perfect  article  of  manufacture,  a  soft,  light, 
and  flexible  feather  duster,  made  of  stiff  heavy  fe^ithers,  rendered  soft,  light, 
pliable,  and  elastic,  by  the  removal  of  the  ribs  of  their  shafts,  and  withing 
the  backs  thereof,  substantially  as  described." 

The  defense  assails  the  patent  on  several  grounds,  the  most  serious  of 
which  is,  probably,  "want  of  patentable  novelty."  The  history  of  the 
art  shows  that  feather  dusters  have  been  made  time  out  of  mind,  and  of 
variouis  kinds  of  feathers;  that  for  fine  dusters — used  on  cloth,  furniture, 
etc. — the  feathers  must  be  soft  and  pliable,  and  that,  prior  to  1873, 
feathers  for  such  dusters  were  obtained  from  the  ostrich  and  South  Amer- 
ican vulture;  that  these  feathers  are,  comparatively,  scarce,  and  the 
brushes  made  from  them  expensive;  that  before  and  at  the  time  of  Mr. 
Richmond's  alleged  invention,  efforts  were  made  to  find  a  substitute  for 
these  feathers,  less  costly,  and  experiments  were  made  with  the  wing  and 
tail  feathers  of  turkeys.  Being  (comparatively)  stiff  and  brittle  in  their 
natural  state,  unsuccessful  attempts  were  made  to  remove  this  objection- 

^  Reported  by  Mark  Wilks  Collet,  Esq.,  of  the  Philadelphia  bar. 
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able  feature,  by  the  applicatipn  of  oil,  and  other  substances;  that  a  pro- 
cess for  increasing  the  softness  and  pliability  of  feathers  had  long  been 
employed,  which  consisted  in  splitting,  scraping,  and  manipulating  in 
various  ways;  that  feathers  so  treated  were  used  in  the  manufacture  of 
tufts,  plumes,  and  other  similar  devices.  This  much  respecting  the  art 
is  certain  if  not  undisputed.  The  defendant  further  asserts  that  the 
coarse  feathers  of  turkeys  were  so  dressed,  and  used  in  making  dusters, 
prior  to  1873,  and  has  produced  some  evidence  in  support  of  it. 
Whether  he  has  proved  the  assertion  need  not  be  determined  at  present. 
Mr.  Richmond,  applied  this  process  of  dressing  to  the  tail  and  wing 
feathers  of  turkeys, — carrying  the  manipulation  a  little  further,  prob- 
ably,— ^and  used  them  in  the  manufacture  of  dusters.  By  this  means 
he  obtained  a  soft,  pliable  article,  which  soon  became  popular,  and 
thereby  greatly  reduced  the  price  of  fine  dusters. 

Does  his  art  display  patentable  novelty?  In  other  words,  was  inven- 
tion required  to  do  what  he  did?  What  constitutes  patentable  novelty 
or  invention,  as  contemplated  by  the  patent  law,  has  been  bo  fully  and 
repeatedly  discussed  in  the  numerous  cases  in  which  the  question  has 
arisen,  that  further  elaboration  would  be  waste  of  time.  Two-thirds, 
probably,  of  all  suits  brought  to  enforce  patents,  have  involved  it,  and 
more  time  has  been  employed  in  its  elucidation  than  has  been  expended 
on  any  other  question  of  patent  law.  As  is  said  by  the  supreme  court 
in  Hollister  v.  Manufacturing  Co.^  113  U.  S.  59,  5  Sup.  Ct.  Rep.  717,  a 
device  which  displays  only  the  expected  skill  of  the  maker's  calling, 
and  involves  only  the  exercise  of  ordinary  faculties  of  reasoning,  upon 
material  supplied  by  special  knowledge,  and  facility  of  manipulation  re- 
sulting from  habitual  intelligent  practice,  is  in  no  sense  a  creative  work 
of  the  inventive  faculty,  and  such  as  the  constitution  and  patent  laws 
aim  to  encourage  and  reward.  It  is  something,  as  the  court  further  says 
at  page  72,  which  springs  "from  that  intuitive  faculty  of  the  mind,  put 
forth  in  the  search  for  new  results,  or  new  methods,  creating  what  had 
not  before  existed,  or  bringing  to  light  what  lay  hidden  from  vision." 
In  other  words,  it  is  a  new  thing  produced  by  the  exercise  of  the  inven- 
tive or  creative  faculty,  and  not  by  the  employment,  simply,  of  common 
reason  applied  to  existing  and  known  facts. 

In  this  view  of  the  law  did  Mr.  Richmond's  act  require  invention? 
He  had  before  him,  as  we  have  seen,  feather  dusters  of  various  descrip- 
tions, embracing  those  made  of  soft  pliable  feathers.  What  he  did,  sub- 
stantially, was  to  substitute  one  kind  of  soft  pliable  feathers  for  another. 
If  the  substituted  feathers  had  been  sufficiently  soft  and  pliable  in  their 
natural  state,  he  would  hardly  claim  that  the  substitution  required  ui- 
vention.  His  claim  seems  to  rest  on  the  fact  that  he  dressed  feath  rs 
so  as  to  increase  their  softness  and  pliability  and  substituted  these.  If 
he  had  been  the  first  to  discover  and  employ  the  process  of  dressing,  is 
claim  would  find  support  in  that  fact.  But,  as  we  have  seen,  he  v  as 
not.  He  probably  carried  the  process  a  little  further  than  had  pre  i- 
ously  been  done,  rendering  the  feathers  a  little  more  pliable;  thou  ;h 
this  is  disputed.     If  he  did,  it  is  unimportant.     The  most  he  can  cla  m 
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is  that  he  was  the  first  to  apply  such  dressed  feathers  to  the  manufacture 
of  dusters.  While  this  also  is  disputed,  I  will  treat  him  as  entitled  to 
the  claim.  As  dressed  feathers  were  old,  how  does  the  substitution  of 
them  differ  from  the  substitution  of  other  suitable  feathers  in  their  nat- 
ural state,  (if  such  could  be  found?)  It  is  true  he  did  not  use  feathers 
dressed  by  others,  nor  dress  the  same  kind  others  dressed.  He  used 
the  coarse  feathers  of  turkeys.  If  he  had  used  those  dressed  by  others, 
and  found  on  sale,  he  would  hardly  claim  that  his  act  embraced  inven- 
tion, or  novelty  even.  He  would  simply  have  substituted  one  soft  pli- 
able feather  for  another.  Then  did  it  require  invention  to  apply  the  old 
process  of  dressing  to  other  feathers,  and  substitute  these,  instead  of  the 
dressed  feathers  found  on  sale?  Substantially  this  is  all  he  did.  He 
was  not  the  first  even,  as  we  have  seen,  to  conceive  the  idea  of  softening* 
and  applying  coarse  feathers  to  this  use.  The  only  problem,  when  he 
began,  was  how  can  such  feathers  'be  softened  and  rendered  pliable. 
While  others  were  experimenting  with  a  view  to  its  solution,  he  applied 
the  old  familiar  process  of  splitting  and  manipulating. 

With  ever}'  disposition  to  sustain  the  patent,  not  only  because  of  the 
presumption  arising  from  its  grant,  but  also  and  more  especially  because 
of  the  benefit  which  the  patentee  conferred  upon  the  public,  I  am  unable 
to  find  any  patentable  novelty  in  what  he  did.  There  does  not  seem  to 
be  anything  like  invention  about  it.  What  he  accomplished  was  the 
result,  simply,  of  common  reasoning  from  existing  known  facts, — such 
a  result  as  any  one  skilled  in  the  manufacture  of  dusters,  and  desiring 
a  cheap  pliable  feather,  would  be  likely  to  reach.  To  say  that  others 
did  not  reach  it  is  not  an  answer.  An  obvious  result,  attainable  by  ob- 
servation and  ordinary  reason,  is  often  overlooked  for  a  time, — as  in  the 
case  of  the  revenue  stamp,  involved  in  HoUister  v.  Manufacturing  Co, 
The  importance  and  value  of  the  result  there  was  greater  than  here. 
Nevertheless  (and  notwithstanding  the  ingenuity  displayed  by  the  pat- 
entee, and  the  fact  that  others  had  sought  for  and  missed  it,)  the  patent 
was  declared  invalid.  A  reference  to  the  general  remarks  of  the  court 
in  that  case  is  sufficient  to  dispense  with  further  observations  on  the  sub- 
ject here.  As  this  view  disposes  of  the  controversy,  an  examination  of 
other  questions  raised  and  discussed  is  unnecessary.  A  decree  may  be 
prepared  dismissing  the  bill,  with  costs. 
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McOarty  d  al.  v.  Lehioh  Val.  R.  Co. 
{dreuU  Court,  E.  D.  Penjiaylvanku    June  30, 1890.) 

1.  Patbnts  for  Inyention^Infrinobmekt— Car-Tbuok  Bolstbbs, 

Metallic  car-truck  bolsters  had  been  made,  consistiDg  of  a  straight  lower  bar  and 
an  arched  upper  bar,  secured  at  the  ends  to  the  ends  of  the  lower  bar,  and  rigidly 
secured  to  the  car-truck.  Solid  bolsters  had  been  placed  upon  springs  in  the  car- 
truck  to  secure  a  ^^floatiug"  motion  of  the  bolster,  and  were  held  in  their  place  by 
guides  permitting  an  up  and  down  motion.  Held  no  invention  involved  in  adding  to 
the  rigid  bolsters  lower-bar  flanges  to  secure  the  ends  of  the  upper  bar,  and  g^ide- 
plates  to  place  wedge-shaped  pieces  between  the  bars,  and  to  place  this  construction 
upon  springs  in  the  same  manner  as  the  solid  bolster  had  formerly  been  placed. 

2.  Same— Equivalents. 

A  lower  bar  of  a  car  bolster,  haVing  its  ends  turned  up  and  laid  back  to  support 
the  upper  bar,  ia  an  equivalent  of  a  flange  attached  to  the  lower  bar  for  the  same 
purpose. 
8.  Same— Invention— Truss-Rods  between  Bars. 

Truss-rods  between  the  bars  of  a  metallic  bolster  are  not  invention,  and  had  been 
moreover  used  in  the  Roberts  bolster. 

Bill  in  Equity  by  Harry  C.  McCarty  and  John  F.  Bickel  to  enjoin  the 
infringement  of  patents  339,913  nnd  314,459,  against  the  Lehigh  Val- 
ley Railroad  Company.  No.  339,913,  which  was  first  applied  for,  con- 
tained truss-rods  as  an  element  of  the  combination,  which  were  not  con- 
tained in  the  other. 

Jerome  Oarty^  for  complainants. 

Andrew  AfcCbUum,  for  defendant. 

Butler,  J.  The  two  patents  in  suit  are  for  substantially  the  same 
combination,  except  that  the  last  applied  for  (though  first  issued)  omits 
the  "truss-rods"  described  in  the  first  application.  While  both  are, 
in  terms,  for  an  "improvement  in  car-trucks,"  they  are  actually  for  an 
improvement  in  "truck  bolsters"  only.  The  improvement  consists  in 
forming  a  bolster  of  an  upper  and  lower  metal  bar;  the  latter  being 
straight  and  a  little  longer  than  the  former,  with  the  excess  of  length 
turned  up,  or  "flanged,"  at  the  ends,  to  form  a  support  for  the  other; 
the  upper  being  arched  from  near  the  ends,  which  are  straight,  and  rested 
against  the  "flanges,"  on  the  lower.  The  bars  are  secured  in  position 
by  central  upright  columes,  short  intermediate  wedge-shaped  blocks,  in- 
serted near  the  ends,  and  by  bolts  where  the  ends  unite.  Under  the  ends 
of  the  lower  bar  "guide-plates"  are  fastened,  to  keep  them  in  place  over 
the  springs,  on  which  they  rest.  This  relation  to  the  springs  imparts 
to  the  bolster  a  swinging,  or  "floating,"  motion  on  the  truck.  In  the 
first  application,  (and  the  patent  issued  thereunder,)  "truss-rods"  a  e, 
also,  called  for.  The  defense  assails  the  patent,  (for  lack  of  inventioi  ,) 
and  also  denies  infringement. 

The  history  of  the  art  shows  that  "body  bolsters"  (so  termed  in  o  n- 
tradistinction  to  truck  bolsters)  in  form  and  general  structure,  similai  to 
the  complainants'  bolster,  had  long  been  in  use,  and  adapted  and  appl  ^d 

>  Reported  by  Mark  Wilks  CoUet,  Esq.,  of  the  Philadelphia  bar. 
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to  trucks,  before  the  complainant's  alleged  invention.  The  "Nangatuck 
truck  bolster  **  is  of  this  description;  and  differs  from  the  complainants' 
only  in  the  absence  of  "flanges"  on  the  lower  bar,^  the  wedge-shaped 
blocks,  and  the  "guide-plates."  It  was  fastened  rigidly  upon  the  truck; 
the  springs  being  placed  over  the  journal  bearings,  imparting  a  swinging 
motion  to  the  carriage  on  which  the  sides  of  the  bolster  rest.  This  his- 
tory further  shows  that  bolsters  composed  of  single,  heavy  straight  bars 
or  beams,  with  the  ends  resting  on  springs  (so  as  to  allow  them  to  swing,) 
and  kept  in  place  over  the  springs  by  guides,  had  long  been  used.  Such 
were  the  "Diamond  bolsters." 

It  is  thus  seen  that  what  the  complainant  did  was  to  transfer  the 
"Naugatuck  bolster"  from  its  rigid  situation  to  that  of  the  "Diamond," 
and  add  flanges^  and  guide-plates  to  the  lower  bar,  and  the  intermediate 
wedge-shaped  blocks.  Did  this  require  invention?  What  constitutes 
invention,  within  the  meaning  of  the  patent  laws,  as  has  been  said  in 
Duster  Co,  v.  Levy^  ante,  381,  (decided  by  this  court  at  the  present  term,) 
has  been  so  fully  and  completely  discussed  in  the  numerous  cas^  in 
which  the  question  has  arisen,  that  further  elaboration  would  be  waste  of 
time.  Two-thirds,  probably,  of  all  suits  brought  to  enforce  patents,  have 
involved  it,  and  more  time  has  been  employed  in  its  elucidation  than 
has  been  expended  on  any  other  question  of  patent  law.  As  remarked  . 
by  the  supreme  court  in  HoUister  v.  Manufacturing  Co.,  113  U.  S.  59,  5 
Sup.  Ct.  Rep.  717,  a  device  which  displays  only  the  expected  skill  of 
the  makeHs  calling,  and  involves  only  the  exercise  of  the  ordinary  fac- 
ulties of  reasoning,  upon  materials  supplied  by  special  knowledge,  and 
facility  of  manipulation  resulting  from  habitual  intelligent  practice,  is  in 
no  sense  a  creative  work  of  inventive  faculty,  and  such  as  the  constitu- 
tion and  the  patent  laws  aim  to  encourage  and  reward.  It  is  some- 
thing, as  the  court  further  says,  (at  page  72,)  which  springs  from  an 
"intuitive  faculty  of  the  mind,  put  forth  in  the  search  for  new  results, 
or  new  methods,  creating  what  had  not  before  existed  or  bringing  to 
light  what  lay  hidden  from  vision."  In  other  words,  it  is  a  new  thing 
produced  by  the  exercise  of  the  inventive  or  creative  faculty,  and  not 
by  the  employment,  simply,  of  common  reason,  applied  to  existing  and 
known  facts.  In  HoUister  v.  Manufacturing  Cb.,  the  improvement  in- 
volved exhibited  great  ingenuity,  and  was  of  much  value,  and  yet  the 
court  held  it  to  be  without  patentable  novelty. 

In  this  view  of  the  law,  does  the  complainants'  improvement  show  in- 
vention? Surely  the  transfer  of  the  "  Naugatuck  truck"  to  the  situation 
of  the  "Diamond,"  did  not  require  invention.  The  advantages  of  resting 
the  bolster  on  springs  had  previously  been  discovered,  and  the  method 
of  doing  it  successfully  been  applied.  All  else  the  complainant  did  was 
to  add  the  "flanges,"  the  "guide-plates,"  and  the  wedge-shaped  blocks. 
1  am  unable  to  see  any  especial  advantage  arising  from  the  latter;  addi- 

>I  also  find,  on  closer  InspectioQ  of  the  ** Naugatuck"  bolster  exhibit,  the  equivalent, 
I  think,  of  complainant's  "flanges. "    The  ends  of  the  lower  bar  are  turned  up  and  laid 
back,  so  as  to  meet  and  support  the  ends  of  the  upper,  serving  the  same  purpose  as  the 
**  flanges. "    The  latter  must  therefore  be  regarded  as  old. 
v.43F.no.5 — 25 
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tional  columns  or  posts,  or  thickening  the  bar  ends,  would  seem  to  answer 
the  same  purpose;  and,  besides,  the  respondent  does  not  use  them.  The 
"guide-plates"  do  not  materially  differ  from  the  old  guides,  nor  serve 
any  new  purpose.  They  are  intended  to  keep  the  ends  in  place  over 
the  springs.  The  suggestion  that  they  afford  support  to  the  upper  bar 
is  without  force.  If  such  additional  support  were  needed,  it  could  as 
well  be  obtained  by  increasing  the  thickness  of  the  ends  of  the  lower  bar, 
or  adding  an  additional  short  bar  or  plate  thereto;  and,  besides,  some 
of  the  old  guides  measurably  afford  similar  support.  The  flanges*  are 
useful,  as  they  serve  to  reinforce  the  bolts,  and  thus  aid  in  maintaining 
the  adjustment  of  the  bar  ends.  But  flanges  are  a  very  old  and  common 
device,  and  have  long  been  applied  to  analogous  uses.  I  think  any  me- 
chanic of  ordinary  skill  in  such  work,  directed  to  reinforce  the  bolts,  and 
add  further  security  to  the  end  adjustment,  would  do  it  as  the  patentee 
did,  or  by  means  of  a  simple  box,  (the  plain  equivalent  of  what  he  used,) 
as  Mr.  Montz,  a  rival  patentee,  did.  Such  would  be  the  most  obvious 
method  of  accomplishing  it. 

The  truss-rods  described  in  the  earlier  application,  (but  no  longer  em- 
ployed,) are  also  old  devices,  and  were  in  common  use  for  similar  struct- 
ures long  before  the  patentee  employed  them.  If  not  previously  used 
in  bolsters,*  their  application  to  that  purpose  would  not  require  inven- 
tion. Such  new  use  would  clearly  be  analogous  to  theold.  And,  more- 
over, they  are  admitted  to  be  immaterial  by  the  abandonment  of  their 
use.  With  a  predisposition  to  sustain  the  patent,  because  of  the  pre- 
sumption arising  from  its  grant,  and  because  the  patentee's  work  has 
some  merit,  I  find  myself  unable  to  do  so.  Whether  the  parts  of  the 
bolster  be  considered  separately  or  in  combination,  I  cannot  find  patent- 
able novelty  in  what  the  patentee  did. 

The  doctrine  of  estoppel,  to  which  complainant  appeals,  on  account 
of  Mr.  Montz's  application  for  a  patent  covering  substantial!}^  the  same 
combination ,  and  the  proceedings  under  it,  does  not  apply.  Without  con- 
sidering whether  it  would  apply  to  Montz,  it  is  sufficient  to  say  that  the 
respondent  is  not  Montz,  and  is  not  bound  by  his  acts.  The  circum- 
stance that  he  was  in  its  employment  at  the  time  is  unimportant.  He 
was  not  employed  to  represent  it  in  the  patent  office.  His  application 
there,  and  all  he  did  respecting  it,  were  on  his  own  account.  A  decree 
may  be  prepared  accordingly. 

^  See  foot-note  on  preceding  page. 

*0n  re-examination  of  the  exhibits  since  the  foregoing  opinion  was  wrltton,  I  find 
further  that** truss-rods"  are  shown  on  the  old  Roberts  bolster;  and  in  Mr.  McCarty's 
testimony,  at  page  296,  he  says  he  does  not  claim  infringement  of  these  rods. 
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Young  et  at.  v,  Jackson. 
(Cireuit  Court,  S.  D,  New  York.    July  81, 1890.) 

P▲TEN<^^FOS  IKVKKTI0N8— NOVBLTT— MaCHIXK  FOR  SAWINO  StOKB. 

Letters  patent  Na  222,720,  issued  February  17,  1880,  to  Hugh  Young,  for  im- 
provements  in  a  machine  for  sawing  stone,  consisting  of  the  combination  with  a 
reciprocating  saw-gate  of  means  for  feeding  and  withdrawing  the  saw-blade 
towards  or  away  from  the  guides  governing  its  reciprooating  motion,  without  im- 
pairing the  parallelism  of  the  saw-blade  to  the  guides,  are  void  for  want  of  nov- 
elty, being  merely  such  a  combination  of  different  Inventions  previously  patented 
as  to  allow  each  to  work  out  its  own  effect  without  oontributing  any  new  function 
or  mode  of  operation  to  the  other. 

In  Equity.     Bill  for  infringement  of  patent, 
Edtoin  H.  Brown^  for  complainants. 
George  Whitfield  Browriy  for  defendant. 

Wallace,  J.  The  patent  in  suit,  No.  222,720,  granted  February  17, 
1880,  to  Hugh  Young,  covers  improvements  in  a  machine  for  sawing 
stone.  The  invention  to  which  the  first  claim  of  the  patent  relates  con- 
sists, as  the  specification  states,  "in  certain  novel  constructions  and  com- 
binations of  parts,  whereby  a  reciprocating  saw-sash,  moving  along  guides, 
has  combined  with  it  means  for  the  feeding  and  withdrawing  the  saw 
toward  or  away  from  said  guides."  That  claim,  which  is  the  only  claim 
now  alleged  to  be  infringed,  is  as  follows: 

"In  machines  for  sawing  stone,  the  combination,  with  a  reciprocating  saw- 
gate  or  sash,  of  means  for  feeding  and  withdrawing  the  saw-blade  toward  or 
away  from  the  guides  governing  its  reciprocating  motion  without  impairing 
the  parallelism  of  the  saw-blade  to  said  guides,  substantially  as  specified.'' 

As  described  in  the  specification  and  illustrated  in  the  drawing,  the 
machine  consists  of  a  main  frame  and  a  secondary  frame  or  saw-gate. 
The  saw-gate  or  sash  is  the  ordinary  rectangular  frame  in  which  mill 
saws  are  stretched,  formed  of  two  ends,  each  of  which  is  composed  of  two 
posts,  and  the  ends  are  connected  by  a  transverse  bar.  The  ends  of  the 
saw-gate  are  supported  by  guides  attached  to  the  main  frame,  which  al- 
low the  gate  to  be  reciprocated  on  the  line  of  the  guides.  The  recipro- 
cating motion  is  communicated  by  any  suitable  mechanism.  The  saw- 
gate  carries  a  blade,  which  is  set  in  a  plane  parallel  to  the  guides,  and 
is  attached  to  carriers  capable  of  being  moved  within  the  gate  to  and 
from  the  direction  of  the  guides.     The  specification  states: 

'*The  blade  is  not  carried  directly  by  the  gate,  but  by  carriers,  which  are 
arranged  so  as  to  be  capable  of  a  synchronous  movement  within  the  ends  of 
the  gate,  or,  in  other  words,  of  a  movement  in  direction  at  right  angles,  or 
thereabouts,  to  the  reciprocating  movement  of  the  gate,  to  effect  the  feed  and 
withdraw  the  blade,  and  this  without  affecting  or  interfering  with  the  paral- 
lelism of  the  blade  to  the  guides." 

The  arrangement  of  the  carriers  which  permits  this  movement  consists 
in  part  of  the  posts  of  the  gate  ends,  which  serve  to  guide  the  carriers, 
and  allow  them  to  play  in  a  plane  at  right  angles  to  the  guides,  and  in 
part  of  the  devices  for  actuating  them  simultaneously  and  on  a  perfectly 
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parallel  line  with  one  another.  These  actuating  devices  are  preferably 
indicated  in  the  specification  as  consisting  of  feed-screws,  one  threaded 
to  each  carrier,  which  are  connected  with  one  another,  and  controlled 
by  a  cross-shaft  with  spur-gear  arranged  on  the  transverse  bar  of  the  gate. 
In  operation  the  blade  is  attached  to  each  end  of  one  of  the  earners  by 
tension  buckles  or  straps,  and  the  carriers  are  actuated  by  the  screws  to 
feed  the  blade  to  a  position  to  abrade  the  stone  to  be  sawed;  the  saw- 
frame  is  then  reciprocated,  thus  reciprocating  the  blade;  and,  when  the 
work  is  done,  the  blade  may  be  withdrawn  by  the  screws  from  the  place 
of  its  reciprocation.  The  claim  is  a  broad  one  for  a  combination  of  the 
saw-gate  with  the  means  for  feeding  and  withdrawing  the  blade  so  that 
the  blade  will  be  constantly  maintained  parallel  with  the  line  of  its  re- 
ciprocating movement.  The  means  for  feeding  and  withdrawing  the 
blade  a^nsist  of  those  which  hold  or  carjy  it,  and  those  which  control  its 
transverse  movements,  and  include  carriers  between  which  the  blade  can 
be  strained  or  stretched,  together  with  any  suitable  means  to  move  the 
carriers  synchronously,  and  maintain  them  constantly  on  a  perfectly 
parallel  line. 

The  question  in  the  case  is  whether  there  is  novelty  in  such  a  combina- 
tion, in  view  of  the  prior  state  of  the  art  as  disclosed  by  earlier  patents 
or  publications.  A  machine  is  shown  in  the  patent  to  Funk  of  Janu- 
ary 28, 1873,  which  describes  a  saw-gate  which  is  reciprocated  on  guides 
longitudinally,  and  having  a  blade  reciprocated  by  the  gate,  and  attached 
to  carriers  capable  of  being  raised  and  lowered  in  the  gate  itself,  so  as 
to  be  fed  and  withdrawn  from  its  work  without  moving  the  gate.  In 
that  machine  the  blade  is  stretched  between  the  two  ends  or  legs  of  the 
gate,  and  attache<i  to  carriers  (or  slides)  in  each  leg,  which  play  in  guides. 
The  blade  is  raised  and  lowered  in  the  gate  by  a  cord  and  windlass  at- 
tached to  the  main  frame  of  the  machine,  and  connected  with  the  car- 
riers by  a  yoke  depending  above  the  gate,  the  arms  of  which  are  attached 
to  the  carriers.  By  turning  the  windlass  the  carriers  are  raised  in  the 
guides  synchronously,  thus  raising  the  blade  from  the  place  of  its  recip- 
rocation. By  relaxing  the  windlass  the  carriers  and  blade  drop  to  the 
place  of  reciprocation  by  gravity.  A  machine  having  all  the  dements 
of  the  claim  except  the  independently  adjustable  blade  with  its  holding 
devices  is  described  in  the  patent  of  Young,  Young  &  Hubert,  of  Febru- 
ary 16,  1876.  In  that  machine  the  blade  is  attached  rigidly  to  the  legs 
of  the  gate,  and  the  gate  itself  is  moved  to  and  from  the  place  of  the  re- 
ciprocating work,  thus  moving  the  blade,  by  feed-screws  in  each  leg  con- 
trolled from  above  by  a  shaft  with  spur-gear.  The  legs  move  simulta- 
neously, and  maintain  the  blade  perfectly  parallel  at  all  times  with  the 
line  of  its  reciprocating  movement.  The  patent  to  Steams  of  Septem- 
ter  19,  1876,  describes  a  machine  in  which  the  saw  is  mounted  upon  and 
reciprocated  in  the  main  frame  of  the  machine,  and  fed  to  and  with- 
drawn from  the  place  of  its  reciprocation  by  feed-screws  threaded  in  car- 
riers in  the  legs  of  .the  frame,  and  rotated  by  a  connecting  shaft  with 
intermediate  gearings  arranged  on  the  transverse  bar  of  the  frame.  The 
devices  for  actuating  the  blade  transversely  are  the  same  aa  are  described 
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in  the  patent  in  suit,  and  move  both  carriers  simultaneously  and  on  a 
perfectly  parallel  plane.  The  provisional  specification  of  Graham  &  Gra- 
ham, filed  with  the  English  commissioner  of  patents  July  81,  1876,  de- 
scribes a  sawing-machine  having  a  novel  method  of  mounting  and  actu- 
ating the  reciprocating  blade.     They  state: 

"We  employ  a  strong,  rectangular  frame,  which  reciprocates  or  runs  upon 
pulleys  in  suitable  guides  in  an  outer  frame,  and  within  this  frame  we  mount 
one  or  more  blades  for  carrying  the  diamond  cutters  so  as  to  be  capable  of 
being  raised  or  lowered  with  respect  to  such  frame  in  a  perfectly  parallel  di- 
rection by  a  vertical  screw  at  either  end,  geared  together  in  order  to  adjust 
such  blade  to  the  thickness  of  the  stone  requiring  to  be  cut,  and  which  screws 
also  serve  to  feed  the  blade  as  the  cutting  operation  proceeds.  We  also  em- 
ploy a  right  and  left  handed  quick-threaded  screw  at  either  end  for  the  pur- 
pose of  raising  the  blades  and  cutters  from  contact  with  the  groove  being  cut 
in  the  stone  during  that  portion  of  the  stroke  when  the  diamonds  are  not  cut- 
ting. These  screws  are  actuated  by  star  wheds  fixed  upon  their  upper  ex-, 
tremities." 

None  of  the  earlier  patents  describe  a  sawing-machine  having  a  saw- 
gate  distinct  from  the  main  frame,  and  reciprocating  on  guides,  which  is 
provided  with  carriers  which  permit  the  blade  to  be  moved  independ- 
ently of  the  gate  itself  towards  and  away  from  the  line  of  the  reciprocat- 
ing movement  by  devices  which  maintain  the  carriers  in  a  positive  and 
constant  parallelism  to  the  line  of  the  guides,  and  actuate  them  synch- 
ronously. The  Graham  provisional  specification  is  only  valuable  as 
indicating  that  Young  was  not  the  first  to  conceive  the  idea  of  mount- 
ing and  actuating  a  blade  in  k  reciprocating  saw-gate  so  that  it  could  be 
fed  and  withdrawn  from  the  place  of  its  reciprocating  work,  and  held 
perfectly  parallel  during  these  operations,  independently  of  the  gate 
itself.  The  machine  of  the  Funk  patent  does  not  contain  the  combina- 
tion of  the  claim,  because  it  does  not  have  the  devices  which  actuate  the 
transverse  movements  of  the  blade,  nor  devices  which  perform  the  func- 
tion of  those  of  the  claim.  The  carriers  are  not  controlled  or  actuated 
b}'  devices  which  maintain  them  in  rigid  parallelism  with  one  another, 
but  are  Controlled  by  a  loose  connection  with  the  main  frame.  The 
windlass  actuates  the  blade  in  one  direction  only,  viz.,  away  from  the 
line  of  its  reciprocating  movement.  The  devices  do  not  feed  the  blade 
towards  the  place  of  its  reciprocation,  nor  maintain  it  in  a  positive  and 
constant  parallelism  with  the  reciprocating  guides.  The  machine  of  the 
Young,  Young  &  Hubert  patent  does  not  have  carriers  which  allow  the 
blade  to  be  moved  transversely  to  its  reciprocating  movement,  independ- 
ently of  the  gates.  The  machine  of  the  Stearns  patent  has  no  reciprocat- 
ing saw-gate,  and  this  patent  is  an  anticipating  reference  only,  because 
the  devices  which  control  and  actuate  the  carriers  towards  and  away  from 
the  place  of  reciprocation  are  the  devices  of  the  claim  in  controversy. 
But  the  Funk  machine  has  all  the  elements  of  the  claim  in  controversy, 
except  those  devices  which  maintain  the  carriers  and  actuate  them  in  a 
positive  and  constant  parallelism  with  each  other,  and  the  Stearns  ma- 
chine has  these  devices:  It  is  manifest  that  these  devices  could  be  re- 
moved from  the  carriers  in  the  Stearns  machine  and  substituted  for  the 
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yoke,  cord,  and  windlass  in  the  Funk  machine;  and  that  to  transfei 
them  into  the  latter,  and  bring  them  into  efficient  co-operation  with 
all  the  other  parts,  it  is  only  necessary  to  thread  the  feed-screws  to  the 
carriers,  and  attach  the  intermediate  bearing  to  the  saw-gate,  just  as  the 
screws  are  threaded  and  the  gearing  is  attached  in  the  Stearns  ma- 
chine. It  would  be  patent  at  a  glance  to  any  competent  mechanic, 
having  the  two  machines  before  him,  that  the  devices  for  controlling 
the  carriers  of  the  Stearns  machine  could  be  imported  into  the  Funk 
machine,  and  substituted  for  the  devices  performing  that  function  in 
that  machine,  by  merely  attaching  them  as  they  were  attached  before; 
and  that,  when  this  should  be  done,  they  would  perform  precisely 
the  same  functions  in  the  Funk  machine  they  do  in  the  Stearns  ma- 
chine, and  that  the  other  devices  of  the  Funk  machine  would  perform 
their  normal  functions  and  no  other.  When  the  devices  from  both 
of  these  machines  are  thus  brought  together  into  juxtaposition  they 
severally  and  conjointly  do  the  same  work  they  did  before;  the  saw-gate 
reciprocates,  the  carriers  hold  the  blade,  and  the  actuating  devices  main- 
tain the  carriers  in  a  positive  parallelism,  and  move  them  synchrqnously 
with  each  other,  just  as  they  did  originally.  It  is  not  invention  merely 
to  bring  old  devices  into  such  a  new  juxtaposition  as  will  allow  each  to 
work  out  its  own  effect  without  contributing  any  new  function  or  mode 
of  operation  to  the  other.  In  reaching  the  conclusion  that  the  Funk 
machine  is  the  machine  of  the  claim  in  controversy  when  the  devices 
for  controlling  the  carriers  of  the  Steams  machine  are  substituted  for  it? 
devices  to  do  this  work,  the  circumstance  is  not  overlooked  that  in  the 
machine  of  Stearns  and  Funk  the  blade  is  stretched  in  the  carriers  in- 
stead of  being  strained.  If  the  claim  in  controversy  includes  devices  for 
straining  the  blade  in  the  carriers  it  is  perfectly  obvious  that  any  com- 
petent mechanic  would  adopt  the  one  mode  or  the  other  of  hanging  the 
blade  according  to  the  character  of  the  work  to  be  done  and  the  thick- 
ness of  the  blade.     The  bill  is  dismissed. 
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Bow£R  Barff  Rustless  Iron  Co.  v.  Wells  Rustless  Iron  Co^ 
iOireuU  Courts  S.  D.  New  York.   July  80, 1800.) 

1.  Equitt  PLSAsnra— Ezosftions  to  Answer. 

New  matter  set  up  in  an  answer  as  a  substantive  defense  is  not  snbjeot  to  ex- 
ceptions. 

2.  Bahb. 

Exceptions  which  fail  to  state  the  charges  in  the  bill  to  which  the  answer  is  ad- 
dressed, and  the  exact  terms  of  the  answer,  are  too  general  to  be  considered. 

In  Equity.     On  exceptions  to  answer. 
Blair  <t  Rudd^  for  complainant. 
Witter  &  Kenyony  for  defendant. 

Wallace,  J.  The  first  five  exceptions  to  the  answer  of  the  defendant 
for  insufficiency  are  overruled  because  they  relate  to  new  matter  set  up  in 
the  answer  by  way  of  defense,  and  not  to  matter  which  is  not  suflSciently 
responsive  to  the  interrogatories  of  the  bill.  A  substantive  defense, 
not  responsive  to  the  inquiries  in  the  bill,  but  consisting  of  new  matter 
exclusively,  is  not  the  subject  of  exceptions.  Exceptions  only  lie  to  an 
insuflScient  discovery,  or  to  scandal  and  impertinence,  Adams  v.  Iron 
Co.,  6  Fed.  Rep.  179;  U.  S.  v.  McLaughlin,  24  Fed.  Rep.  823.  The 
remaining  three  exceptions  to  the  answer  are  taken  in  form  and  manner 
entirely  too  general.  "The  exception  should  have  stated  the  charges  in 
the  bill  and  the  interrogatory  applicable  thereto  to  which  the  answer  is 
addressed,  and  then  have  stated  the  terms  of  the  answer  rer&afim,  so  that 
the  court,  without  searching  the  bill  and  answer  throughout,  might  have 
at  once  perceived  the  grounds  for  the  exception,  and  ascertained  its  suf- 
ficiency*'' Brooka  v.  Byam,  1  Story,  296.    The  exceptions  are  overruled. 


Kemp  v.  Brown  et  (d. 
{DUtrict  C<yuu%  E.  D.  Louisiana.   December  14, 1880.) 

1.  Admtraltt— Damages  ov  Dismissal  or  LiBsii— Halioious  PBOssourioif. 

One  who  libels  a  ship  in  good  faith  and  without  maUoe,  and  fails  in  the  smlt,  is 
not  liable  therefor  Id  an  action  ex  delicto- 
9.  Bams— FsAOTioE— Cross-Libbl. 

On  dismissal  of  a  libel,  a  oross-Ubel  which  is  not  so  connected  with  the  subject* 
Matter  of  the  libel  as  to  be  maintainable  mnst  also  be  dismissed. 

In  Admiralty. 

E.  W.  HunHngUm  and  Horace  L.  Dufour^  for  libelant. 

Bayne^  Denegre  &  BaynCj  for  respondents. 

Billings,  J.     This  is  a  suit  for  damages  for  an  alleged  seizure  of  a 
vessel,  the  steam-ship  Clifton,  which  was  owned  at  the  time  of  seizure  by 
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the  North  Atlantic  Steam-Ship  Company,  Limited,  of  the  estate  of  which 
libelant  is  liquidator.  The  facts  attending  the  seizure,  necessary  to 
be  considered,  are  as  follows:  Brown  Bros.  <fe  Co.,  believing  that  oei- 
tain  drafts  drawn  by  the  master  of  the  Clifton  carried  a  lien  upon  the 
vessel,  and  that  they  were  for  necessary  disbursements  in  a  foreign 
port,  libeled  the  vessel.  They  libeled  her  on  the  28th  day  of  March, 
1888,  and  released  her,  and  discontinued  the  suit,  upon  the  22d  April. 
Four  days  after,  it  appeared  by  the  master's  testimony  that  the  agents 
from  whom  Brown  Bros.  &  Co.  received  the  drafts,  at  the  time  they  were 
drawn,  had  no  need  of  funds,  but  were  supplied  with  funds  suflBcient  to 
enable  them  to  make  all  necessary  expenditures  for  the  vessel.  During 
all  the  time  of  detention  after  the  disclosures  made  by  the  master  in  his 
testimony,  the  vessel  was  held  by  other  libelants.  On  the  day  after 
seizure,  Brown  Bros.  &  Co.  consented  that  an  order  should  be  made  al- 
lowing the  unloading  of  the  vessel  as  if  there  was  fto  seizure. 

There  are  two  questions  presented  by  these  facts.  First,  as  to  the  li- 
ability of  a  party  who,  in  good  faith  and  without  malice,  comes  into  an 
admiralty  court  and  libels  ships  or  vessels,  and  fails  in  his  suit.  The 
practice  and  rules  in  admiralty  require  that  all  parties,  except  mari- 
ners, shall,  before  having  admiralty  process  against  a  res,  give  a  bond  in 
the  sum  of  $250,  and  further  contain  liberal  provisions  for  the  release  of 
the  vessel  on  bond.  It  has  been  urged  very  strongly  by  the  proctor  for 
the  libelant  that,  notwithstanding  this,  even  in  the  .absence  of  malice, 
and  with  probable  cause,  he  may  recover  actual  damages.  He  relies 
upon  the  law  of  this  state  independent  of  admiralty  rules  and  practice. 
But  I  understand  the  law  in  this  state  to  be  as  stated  by  the  supreme 
court  in  Transit  Co.  v.  McCefren,  13  La.  Ann.  214,  where  it  is  held 
that  no  action  lies  for  bringing  a  civil  suit,  where  plaintiff  fails,  un- 
less it  be  alleged  and  shown  to  be  malicious,  and  without  probable 
cause.  I  think  that,  under  the  settled  practice  in  admiralty,  suits  may 
be  brought,  and  process  issue  in  suits,  in  which  the  libelant  fails  to  es- 
tablish his  cause  of  action;  and  the  libelant,  in  good  faith  and  without 
malice,  will  not  be  responsible  ex  delicto,  but  only  upon  his  bond.  This 
suit  is  brought,  not  upon  .any  bond,  but  ex  delicto,  I  think,  therefore, 
this  falls  within  the  universal  doctrine  applying  to  all  courts,  admiralty 
and  others,  which  is  enunciated  in  StewaH  v.  Sonnchom,  98  U.  S.  187, 
that  advice  of  counsel,  and  an  honest  belief  on  the  part  of  libelant  that 
he  was  using  rightful  remedies,  exempts  him  from  a  suit  for  a  wrong. 
But  it  is  urged  with  great  pertinacity,  and  numerous  cases  are  cited  to 
sustain  the  rule  of  law,  that  where  the  court  is  without  jurisdiction 
the  plaintiff  is  a  trespasser.  But  the  court  here  had  jurisdiction;  for  ju- 
risdiction depends  upon  the  issue  presented  by  the  pleadings,  and  the 
libel  states  a  case  where  the  court  of  admiralty  had  undoubted  jurisdic- 
tion, viz.,  advances  to  the  master  upon  the  credit  of  the  vessel,  in  & 
foreign  port,  for  necessary  disbursements.  The  failure  of  the  libelant  in 
the  original  suit  was  not  from  want  of  jurisdiction,  but  because  the  facts 
were  different  from  what  the  vessel's  agents  made  them  appear  to  be. 
The  great  principle  is  that,  in  order  to  secure  the  administration  of  jus- 
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tice,  and  to  make  the  determination  of  disputed  rights  possible  inhuman 
tribunals,  suitors  should  be  allowed  to  come  into  court  and  prefer  their 
complaints  freely,  and  without  any  penalty  in  case  of  mistake,  so  long 
as  they  do  this  in  good  faith.  Originally,  all  suits  were  commenced  by 
thearrest  of  the  person,  or  the  attachment  of  the  property  of  the  debtor. 
The  rule  has  always  been  that  good  faith  exempted  from  liability  for 
damages  even  when  property  was  attached.  In  the  common-law  courts, 
attachments  have  by  statute  been  restricted  to  specified  cases,  and  then 
only  upon  a  bond  with  surety.  A  similar  requirement  exists  in  the  ad- 
miralty, which  exacts  an  indemnifying  stipulation  before  there  can  be 
any  process  in  rem.  A  statute  of  congress  further  protects  the  owner  or 
claimant  of  the  vessel,  by  permitting  immediate  release  upon  bond 
which  takes  the  place  of  the  res.  In  the  common-law  courts  and  in  ad- 
miralty,^ where  arrest  of  property  is  permitted,  any  actual  damage  may 
be  recovered  under  the  statute,  upon  the  bond  or  stipulation.  But 
no  suit  except  upon  that  statutory  contract  can  be  maintained  unless 
malice  is  alleged  and  established.  The  rulfe  is  correctly  stated  in  Hender- 
son V.  Three  Hundred  Tons  of  Iron  Orcy  38  Fed.  Rep.,  at  page  41.  In  this 
last  opinion  are  cited  the  early  cases  showing  that  the  rule  as  to  the  right 
to  recover  for  seizure  under  process  in  admiralty  is  the  same  as  that  ad- 
judged, in  Stewart  v.  Sonnebom^  to  be  the  general  rule  in  courts  as  to  the 
right  to  recover  damages  wrought  through  judicial  process.  In  this  case 
there  can  be  no  doubt  of  the  good  faith  of  the  defendants.  They  com- 
menced their  suit  under  the  advice  of  learned  proctors.  They  consented 
to  the  seizure  being  qualified  so  as  to  do  the  seized  vessel  the  least  harm, 
and  discontinued  the  suit  very  soon  after  it  was  disclosed  by  the  testi- 
mony of  the  master  that  their  obligation  could  not  import  any  lien  upon 
the  vessel.  The  form  of  the  obligation,  and  the  usages  of  the  master  and 
agents  of  vessels,  might  easily  have  induced,  and  did  induce,  the  belief 
on  the  part  of  Brown  Bros.  &  Co.  that  the  agents  of  the  vessels  were 
without  funds,  and  that  the  drafts  were  drawn  against  the  vessel.  My 
conclusion,  therefore,  is  that  the  libel  must  be  dismissed. 

The  cross-libel  is  not  so  connected  with  the  subject-matter  of  the  libel 
as  to  be  maintainable,  and  must  also  be  dismissed. 


The  Mildred. 

(Cinreuit  Couru  E.  D.  Michigan,,    July  28, 1890.)  . 

Maiutimx  Lixks— Materiai^Mek. 

The  lien  of  a  material-man  does  not  attach  to  a  wrecking  on  tat  leased  by  the  owner 
of  a  tug,  not  as  a  part  of  its  general  equipment,  but  fot  a  special  purpose,  although 
a  part  of  such  outfit  is  attached  to  the  hull  and  deck  by  timoers  and  bolts,  and  libel- 
ants supposed  it  belonged  to  the  tug,  and  had  never  heard  that  a  third  person 
claimed  an  interest  in  it. 

{Syllabus  Ijy  the  Court) 
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In  Admiralty.  On  petition  of  James  M.  McCormick  for  surrender  of 
steam-pump  and  other  wrecking  outfit.    - 

Petitioner  set  forth  that  he  was  the  sole  owner  of  a  wrecking  outfit, 
consisting  of  one  Buffalo  duplex  fire-pump,  1,000  feet  of  hose,  one 
steam  syphon  and  hose  connection;  that  in  June,  1887,  he  leased  the 
same  to  the  owner  of  the  Mildred,  one  Laura  W.  Shaw,  for  the  sum  of 
§98  per  year,  to  be  used  upon  the  tug  Fish,  and  afterwards  upon  the 
tug  Mildred,  of  which  Shaw  was  the  owner;  that  said  owner  has  no  inter- 
est in  such  outfit  except  as  lessee;  that  the  marshal  seized  said  outfit 
while  the  same  was  upon  the  tug  as  aforesaid,  upon  an  attachment  against 
the  tug;  that  the  same  is  no  part  of  the  general  outfit  of  the  tug,  but  is 
the  individual  property  of  the  petitioner.  These  facts  are  not  disputed, 
but  certain  afl&davits  produced  by  libelants  tend  to  show  that,  durhig 
the  season  of  1889,  the  tug  was  engaged  in  towing  upon  Saginaw  river, 
and  in  the  business  of  a  fire-tug  under  contract  with  mill-owners  and 
others  at  Saginaw;  that  the  fire-pump  in  question  was  firmly  and  per- 
manently attached  to  the  hull  by  heavy  timbers  and'  bolts,  and  was  also 
attached  by  pipes  to  the  boiler  and  to  the  sea-cock,  and  that  one  of  the 
cylinders  was  firmly  attached  to  the  deck;  that  libelants  supposed  that 
the  pump  and  connections  belonged  to  the  person  who  owned  the  tug, 
and  never  heard  that  any  one  else  had  or  claimed  an  interest  in  the  same, 
until  after  the  libel  was  filed;  that  the  tug  is  old,  and  of  no  great  value, 
and  that,  in  extending  credit  to  her  for  the  fuel  for  which  this  suit  is 
brought,  libelants  relied  upon  the  tug  as  a  fire-tug  with  the  said  pump 
and  connections  attached  thereto. 

7.  W.  Mnney,  for  the  motion. 

Simonson,  GiUett  &  Courtright^  for  libelants. 

Brown,  J.  There  is  no  question  that  under  a  bill  of  sale  or  attach- 
ment against  a  vessel,  "her  boats,  tackle,  apparel,  and  furniture,"  ev- 
erything passes  which  is  on  board  the  ship,  and  used  for  the  business 
in  which  she  is  engaged,  if  it  belongs  to  the  owners.  1  Pars.  Shipp.  & 
Adm.  78.  The  question  in  this  case  is  whether  the  word  "apparel"  or 
"appurtenances"  applies  to  property  which  has  been  hired  for  the  use 
of  the  vessel.  There  is  a  singular  want  of  authority  upon  this  question, 
the  one  in  point  being  that  of  ITie  Edwin  Post,  11  Fed.  Rep.  603,  in 
which  it  was  held  that  a  wrecking  apparatus  passed  under  an  attach- 
ment, although  not  belonging  to  the  owner  of  the  vessel,  if  it  was  on 
board  by  the  consent  of  its  owners  at  the  time  the  lien  upon  the  vessel 
accrued,  and  thus  furnished  an  inducement  for  the  credit  given  to  the 
vessel.  The  authorities  cited  by  the  learned  judge  in  support  of  fis 
opinion  are  not  in  point,  except  so  far  as  they  define  as  to  what  n  ay 
properly  be  considered  "appurtenances"  under  an  attachment  in  an  ic- 
tion  for  damages.  In  this  case  there  was  no  satisfactory  proof  of  he 
separation  of  the  ownership  of  the  ship  and  wrecking  apparatus;  the  3v- 
idence  rather  tending  to  show  that  both  the  ship  and  apparatus  v  ere 
owned  by  a  wrecking  company  which  had  voluntarily  placed  the  m  te- 
rial  on  board  the  ship,  and  furnished  an  inducement  to  the  sailors  to  en- 
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list  in  the  wrecking  service.  In  the  case  under  consideration,  the  proof 
is  clear  that  the  fire-pump  and  hose  belonged  to  the  petitioner,  and  had 
been  leased  to  the  owner  of  the  vessel  at  a  certain  fixed  sum  per  year. 
Now,  while  it  is  quite  true  that  if  an  entire  vessel  be  leased  to  a  char- 
terer, debts  contracted  by  him  for  supplies  furnished  to  such  vessel  would 
constitute  a  lien,  I  am  not  prepared  to  say  that  this  rule  would  apply  to 
property  hired  by  him,  not  for  the  general  outfit  of  the  vessel  as  a  ves- 
sel, but  as  an  outfit  for  a  special  business  or  object.  I  am  rather  in- 
clined to  think  that  the  common-law  doctrine  in  relation  to  fixtures  would 
be  applicable  to  a  case  of  this  kind,  and  that,  unless  there  was  an  in- 
tention on  the  part  of  the  owner  of  the  outfit  that  it  should  become  a 
part  of  the  permanent  appurtenances  of  the  vessel,  he  would  be  entitled 
to  reclaim  it.  The  tendency  of  modern  authorities  is  to  hold  that  the 
question,  whether  a  piece  of  property  has  become  a  fixture  or  not,  is  one 
of  intention  as  between  the  parties  to  the  original  contract;  and  that  the 
courts  will  not  hold  such  propertj*^  to  be  a  fixture  unless  it  was  the  obvi- 
ous intent  of  the  owner  that  it  should  be  so  considered.  Orippen  v.  Afor- 
rison,  13  Mich.  23;  ManwaHng  v»  Jeniaoriy  61  Mich.  117,  27  N.  W.  Rep. 
899;  Fmi8  v.  Qahnby,  41  Mich.  202,  2  N.  W.  Rep.  9. 

It  seems  to  me  that  it  would  be  throwing  a  needless  obstacle  in  the 
way  of  maritime  commerce  to  hold  that  a  master  could  not  hire,  nor  an 
owner  lend,  personal  property  for  the  use  of  a  vesSel  except  at  the  risk 
of  its  becoming  a  part  of  such  vessel,  and  liable  for  its  debts.  In  the 
salvage  business,  particularly,  it  is  the  constant  practice  of  the  owners 
of  steam-tugs  to  hire  a  wrecking  outfit  for  the  rescue  of  vessels  in  distress, 
but  it  has  never  been  supposed  that  such  outfit  was  subject  to  the  lien 
of  the  sailors  for  their  wages,  of  the  material-men  for  their  coal  and  pro- 
•  visions,  or  of  the  owner  of  the  salved  vessel  for  the  non-performance  of 
its  contract  on  the  part  of  the  tugs,  whether  such  third  parties  knew  that 
such  outfit  did  not  belong  to  the  tug  or  not.  In  such  case  the  question 
is  not  determined  by  their  belief,  but  by  the  fact. 

But,  in  order  that  the  rights  of  the  parties  may  be  preserved  pending 
an  appeal,  an  order  will  be  entered  for  a  sale  of  the  wrecking  outfit  sep- 
arate from  the  tug,  that  petitioner  be  at  liberty  to  bid,  and  that  the 
property  be  delivered  to  the  purchaser  upon  his  executing  a  bond  to  the 
clerk  to  pay  the  purchase  iponey  into  court  whenever  he  shall  be  re- 
quired to  do  so. 
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The  Catalonu. 
The  Rbbeoca  A.  Taulane. 
{DUtrUst  Cou7t>  D,  Maascu^iLsetts.    AprU  18, 1800.) 

1.  Collision— FoGi — Neolioenoe. 

A  steamer  running  at  the  rate  of  more  than  seven  knots  In  a  fog  so  dense  that  a 
ship  can  hardly  be  seen  at  the  distance  of  a  ship's  length  is  guilty  of  negligence. 

2.  Same—Foo-Hobn. 

A  sailing  vessel  which  uses  a  fog-horn  sounded  by  the  breath  instead  of  one 
sounded  by  a  bellows,  as  required  by  article  12  of  the  sailing  regulations,  is  guilty  of 
negligence. 

In  Admiralty.     Cross-libels  for  a  collision  between  the  Cunard  steamer 
Catalonia  and  the  schooner  Rebecca  A.  Taulane. 
George  PtUnam^  for  the  Catalonia. 
E.  P.  Carver^  for  the  Rebecca  A.  Taulane. 

Nelson,  J.  This  collision  happened  about  80  miles  porth-east  of  High- 
land light,  in  a  thick  fog,  on  the  morning  of  July  14, 1889.  The  Cata- 
lonia was  bound  on  a  voyage  from  Liverpool  to  Boston,  and  was  heading 
due  west  for  Boston  light.  The  Rebecca  A.  Taulane  was  pursuing  a  voy- 
age from  Richmond,  Me.,  to  Philadelphia,  with  a  cargo  of  ice«-  She  was 
sailing  on  the  starboard  tack,  close-hauled,  steering  a  south-westerly 
course  by  the  wind.  At  about  8:30  o'clock  the  sound  of  a  fog-horn  was 
heard  on  the  steamer,  and  at  the  same  moment  the  schooner  was  seen 
through  the  fog  by  the  lookout  on  the  starboard  bow,  and  reported. 
The  order  was  immediately  given  from  the  bridge  to  put  the  wheel  to. 
starboard,  but  before  the  order  could  be  executed  it  was  changed,  and 
the  wheel  ordered  hard  a-port,  and  the  engines  reversed  at  full  speed. 
The  steamer  struck  the  schooner  on  the  port  side,  just  forward  of  the 
main  rigging,  cutting  into  her  half  the  width  of  the  deck.  The  schooner 
was  afterwards  taken  in  tow  by  the  steamer,  but,  the  hawser  parting, 
her  men  were  taken  on  board  the  steamer,  and  she  was  abandoned.  She 
was  afterwards  picked  up  by  another  steamer,  and  towed  into  this  port. 
She  has  since  been  libeled  for  salvi^e.  •  The  iron  plates  in  the  stem  of 
the  steamer  were  broken  and  bent  by  the  collision.  The  fog  signals  of 
the  steamer  were  heard  to  leeward  by  the  men  on  the  schooner  for  some 
minutes  before  the  collision.     The  schooner  made  no  change  of  course. 

Both  vessels  must  be  held  in  fault  for  the  collision, — the  steamer  for 
not  going  at  a  moderate  speed  in  the  fog,  and  the  schooner  for  not  haw- 
ing on  board,  and  for  not  sounding,  a  fog-horn  of  the  dass  prescribed  mr 
the  sailing  regulations.  The  master  of  the  steamer  deposed  that  tHe 
steamer's  speed  did  not  exceed  5  or  6  knots,  and  it  was  argued  thlt 
under  the  circumstances  such  a  rate  of  speed  was  not  immoderate.  B  t 
the  estimate  of  the  master  was  disproved  by  the  entries  made  at  the  tic 
in  the  log  kept  in  the  engine-room.  Full  speed  of  the  steamer  was  '.  2 
knots,  and  according  to  the  testimony  of  the  engineer  this  was  attain  d 
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with  60  revolutions. of  the  propeller.  The  engineer's  log  shows  that  the 
ship  was  running  with  44  revolutions,  or  at  half  speed,  and  it  was  tes- 
tified that  half  speed  was  7  knots.  This  must  mean  merely  an  estimated 
average  half  speed,  since  44  revolutions  would  indicate  nearly  9  knots. 
As  the  wind  was  light  and  the  sea  smooth,  the  ship  was  prolmbly  mak- 
ing much  more  than  7  knots.  But  if  no  more  than  7  knots  in  a  fre- 
quented part  of  the  ocean,  and  in  a  fog  so  thick  that  a  ship's  hull  and 
sails  could  not  be  seen  hardly  more  than  a  ship's  length  distant,  that 
was  clearly  excessive.     The  Martdlo^  34  Fed.  Rep.  71. 

Article  12  of  the  sailing  r^ulations  provides  that  a  steam-ship,  be- 
sides her  steam- whistle,  shall  be  provided  with  an  efficient  fog-horn,  to 
be  sounded  by  a  bellows  or  other  mechanical  means,  s^nd  that  a  sailing 
ship  shall  be  provided  with  a  similar  fog-horn,  and  that  a  sailing  ship 
under  way  shall  make  with  her  fog-horn,  at  intervals  of  not  more  than 
two  minutes,  when  on  the  starboard  tack,  one  blast;  when  on  the  port 
tack,  two  blasts  in  succession;  and  when  with  the  wind  abaft  the  beam, 
three  blasts  in  succession.  The  fog-horn  on  the  schooner  was  a  common 
horn,  sounded  by  the  breath.  She  did  not  have  on  board,  and  there- 
fore did  not  blow,  a  fog-horn,  sounded  by  a  bellows  or  other  mechanical 
means.  The  argument  of  the  learned  proctor  for  the  schooner  failed  to 
convince  me  that  the  human  lungs  are  an  equivalent  for  the  bellows.  I 
have  already  decided  in  two  cases  before  this  that  neglecting  to  sound 
the  regulation  fog-horn  in  a  fog  was  a  fault  on  the  part  of  a  sailing  ship, 
unless  it  is  shown  with  certainty  that  the  omission  could  not  have  caused 
the  collision.  I  quote,  as  applicable  to  the  present  case,  the  apt  lan- 
guage of  Judge  Lowell,  in  a  case  arising  under  the  old  rules,  where  a 
sailing  ship  omitted  to  show  a  torch: 

"Congress  has  refused  to  relieve  steam-ships  of  the  burden  of  avoiding  sail- 
ing ships,  however  difficult  it  may  be  for  large  steamers  to  be  handled  readily, 
and  however  easy  for  some  light  sailing  craft;  but  they  have  imposed  upon 
the  latter  the  duty  of  giving  notice  of  their  presence  by  certain  definite  means. 
We  are  bound,  therefore,  to  believe  that  the  exhibition  of  a  torch  is  useful 
under  ordinary  circumstances.  Experts  may  perhaps  be  found  to  testify  that 
a  moderate  speed  is  harmful,  a  fog-horn  useless,  and  a  torch  actually  mis- 
leading, but  the  statute  must  l>e  obeyed.     Tht  Hercules,  17  Fed.  Bep.  606. '' 

•  In  this  case  the  schooner's  fog-horn  was  not  heard  on  the  steamer  un- 
til the  very  moment  she  came  in  sight  A  regulation  fog-horn,  which 
must  be  supposed  to  give  a  louder  blast,  might,  and  probably  would, 
have  been  heard  sooner,  and  the  accident  have  been  prevented.  It  was 
argued  for  the  schooner  that  the  steamer  should  have  held  to  her  star- 
board wheel,  and  not  ported,  and  for  the  steamer  it  is  argued  that  the 
schooner  should  have  come  up  into  the  wind  when  she  heard  the  steamer 
whistle  to  leeward;  citing  The  Zadok,  9  Prob.  Div.  117.  The  dis- 
position  of  the  case  upon  other  grounds  renders  it  unnecessary  to  decide 
either  of  these  points;  but  neither  of  them  appears  to  have  much  force. 
Decree  for  libelant  on  both  cases,  damages  to  be  divided. 
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The  Schmidt  v.  The  Rsadino.'. 

The  Readimq  v.  The  Schmidt. 

(District  Court,  J7.  D,  Pennsylvania.    Maroh  98, 1890.) 

L   COLLISTON— BbTWEBN  StEAM  and  SAJIi. 

A  schooner,  close-hauled  on  her  port  taok,  heading  nearly  north,  and  making 
about  five  miles  an  hour,  and  a  steamer  beading  eastward,  and  making  about  eiffht 
miles  an  hour,  were  approaching  on  converging  courses,  and  held  theu*  courses  un- 
til within  five  lengths  of  each  other,  when  the  schooner  starboarded  and  the 
steamer  ported,  and  the  vessels  collided.  The  night  was  clear,  and  the  preponder- 
ance of  evidence  showed  that  the  schooner's  lights  could  have  been  seen  f;*om  the 
steamer  when  the  vessels  were  at  least  a  mile  and  a  half  apart  3eld  that,  though 
it  was  not  entirely  clear  that  a  collision  was  inevitable  if  the  schooner  had  held  her 
course,  the  steamer  was  in  fault  for  holding  her  course  unUl  the  vessels  were  in 
such  close  proximity. 

2,  Same— Duty  of  Stbambe. 

A  schooner  on  her  port  tack,  making  nearly  north,  and  a  steamer  making  east, 
were  approaching  on  converging  courses.  When  about  five  lengths  apart,  the 
steamer,  having,  according  to  her  testimony,  seen  the  schooner  for  the  first  time, 
ported,  and  stopped  her  engines  to  avoid  collision.  Held,  the  steamer  was  in  fault 
for  not  also  reversing  her  engines  as  well  as  porting. 

8.  Same— Chakob  of  Course  by  Sailing  Vessel. 

A  schooner  and  steamer  were  approaching  on 'converging  courses.  The  former, 
after  a  collision  had  become  apparently  inevitable  unless  a  change  of  course  was 
made,  starboarded,  to  endeavor  to  pass  astern  of  the  steamer.  At  the  same  time 
the  steamer  ported,  and  might  thus  have  cleared  her  if  she  had  continued  her 
course.  Held,  as  the  steamer  had  improperly  continued  her  course  until  the 
schooner  was  in  extreme  danger  of  collision,  and  as  the  action  of  the  steamer 
whereby  she  might  have  cleared  her  was,  under  the  circumstances,  improper,  and 
oould  not  have  been  anticipated  by  the  schooner,  the  schooner  was  not  in  fault  for 
changing  her  course. 

In  Admiralty. 

Libel  by  the  schooner  Charles  E.  Schmidt  against  the  steamer  Read- 
ing, and  cross-libel  by  the  Reading  against  the  Schmidt,  for  damages  for 
collision.  On  the  night  of  September  23,  1889,  the  libelant,  a  coasting 
schooner,  with  a  cargo  of  ice  from  Gardiner,  Me.,  to  Philadelphia,  when 
near  the  Cross  Rip  lightrship,  eastward  of  Vinyard  Haven,  sighted  the 
respondent,  running  on  a  course  converging  to  her  own  at  a  distance  of 
1}  to  3  miles  away.  The  channel  at  this  point  is  about  2}  miles  wide. 
The  wind  was  near  north-west,  and  brisk.  The  night  was  clear  and  fine, 
without  a  moon.  The  libelant  was  close-hauled  on  her  port  tack,  head- 
ing nearly  north.  The  respondent  was  heading  eastward;  was  near  the 
center  of  the  channel,  and  under  common  speed,  making  about  8  miles 
an  hour,  while  the  schooner  was  making  about  5.  The  vessels  held 
their  respective  courses  until  within  5  lengths  of  each  other,  when  the 
respondent  ported,  and  the  libelant  starboarded,  at  about  the  same  time, 
and  directly  c&ine  into  collision.  Each  was  injured,  and  each  is  in  court 
claiming  compensation  of  the  other. 

Curtis  Titlon  and  Henry  R,  Edmunds^  for  the  Schmidt,  cited,  as  to  the 
duty  of  the  steamer:  The  steamer  should  leave  a  safe  and  ample  mar- 
gin of  space.     The  Laura  V.  Rose,  28  Fed.  Rep.  108;  The  Garden  OUy, 

>  Reported  by  Mark  VTilks  CoUet,  Esq.,  of  the  Philadelphia  bar. 
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88  Fed.  Rep.  862;  7^  Oily  of  BrockUm^  37  Fed.  Rep.  899;  ITie  OUy  of 
Springfield,  29  Fed.  Rep.  923;  The  Ogemaw^  82  Fed.  Rep.  922;  WeOa  v. 
Armstrong,  29  Fed.  Rep.  218.  The  steamer  must  shape  her  course  to 
avoid  coUision  seasonably.  The  Carroll,  8  Wall.  306.  As  to  the  change 
of  course  of  the  schooner:  A  mistake  in  extremis  is  not  to  be  imputed  as 
a  fault.  The  Johnson,  9  Wall.  164;  The  Carroll,  8  Wall.  306;  The  Maggie 
J.  Smith,  123  U.  S.  355,  8  Sup.  Ct.  Rep.  159;  The  Elizabeth  Jones,  112 
U.  S.  514,  5  Sup.  a.  Rep.  468;  The  Cadiz,  20  Fed.  Rep.  157;  The  Nor- 
walk,  11  Fed.  Rep.  922;  The  John  Mitchell,  12  Fed.  Rep.  511;  The  Amer- 
ica, 4  Fed.  Rep.  337;  The  Ella  B.,  19  Fed.  Rep.  792;  The  Famley,- 1 
Fed.  Rep.  631;  The  State  of  Alabama,  17  Fed.  Rep.  847. 

John  O,  Lamb  and  Thos,  Hart,  Jr,,  for  the  Reading,  cited,  as  to  the 
duty  of  a  sailing  vessel  to  keep  her  course:  The  Fi-ee  State,  91  U.  S.  200; 
Steam-Ship  Co.  v.  Rumball,  21  How.  372;  The  Illinois,  103  U.  S.  298. 
And  as  to  the  right  of  a  vessel  to  deviate  from  her  course  when  in  extremis: 
The  Corsica,  9  Wall.  630;  The  AUianca,  39  Fed,  Rep.  476;  The  MarteOo, 
Id.  505;  The  Clara  Davidsm  v.  The  Virginia,  24  Fed.  Rep.  763. 

Butler,  J.,  (after  stating  the  facts  as  above.)  It  was  the  respondent's 
duty  to  keep  off;  and,  for  holding  her  course  as  she  did  until  so  near 
the  libelant,  she  was  in  fault,  unless  an  excuse  can  be  found  for  this  con- 
duct. The  proximity  was  clearly  dangerous.  It  alarmed  the  oflBcers 
on  both  vessels,  as  their  acts  at  the  time  show.  Each  sought  by  the 
most  prompt  and  vigorous  efforts  to  escape.  The  libelant's  change  of 
course  may  have  increased  the  danger,  in  view  of  the  respondent's  sudden 
change,  not  then  discoverable.  Whether  the  collision  would  have  been 
avoided  if  she  had  held  her  course,  is  not  clear;  indeed,  I  consider  it  very 
doubtful.  Whether  it  would  or  not,  however,  the  respondent  was  clearly 
in  fault  for  approaching  so  near,  unless  she  could  not  avoid  it.  She 
says  she  could  not,  and  this  is  tier  only  excuse;  that  the  libelant's 
lights  were  not  discoverable  earlier;  that  she  had  a  vigilant  look-out, 
and  changed  her  course  the  moment  the  lights  came  into  view.  I  am 
satisfied  that  the  libelant  could  and  should  have  been  seen  much  ear- 
lier. Her  lights  were  burning  brightly,  and  the  night  was  favorable 
to  seeing  them  at  a  distance.  The  respondent's  lights  were  seen  from 
the  libelant  when  far  away, — the  witnesses  say  3  miles;  it  is  safe  to  say 
li  to  2  miles.  Distances  cannot  be  accurately  measured  under  such  cir- 
cumstances. Why  then  did  not  the  respondent  see  the  libelant's  lights 
earlier?  The  suggestion  that  the  latter  vessel  had  been  running  her 
southward  tack,  and  turned  just  before  she  was  seen,  cannot  be  accepted. 
If  she  had  been  so  running  she  should  have  been  observed,  and  her  turn- 
ing must  have  been  seen.  The  suggestion  is  based  on  inference  alone,  and 
it  cannot  stand  against  the  positive  testimony  of  the  libelant's  witnesses, 
who  swear  that  the  vessels  were  miles  apart  while  she  was  running  north- 
ward, and  when  the  respondent  was  first  seen  from  her  deck,  supporteil 
as  they  are  by  the  probabilities  of  the  case.  Why  should  libelant 
shorten  her  southern  tack  by  changing  in  mid-channel?  The  wind  fa- 
vored this  tack,  and  she  had  every  motive  to  pursue  it  to  the  south  side. 
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On  the  other  the  wind  was  against  her.  I  cannot  doubt  that  the  failure 
to  see  her  resulted  from  negligence,  notwithstanding  the  respondent's  tes- 
timony respecting  her  lookout.  She  must  therefore  be  treated  as  in  fault 
for  holding  her  course  until  the  vessels  were  in  dangerous  proximity. 

She  was  in  fault  also  for  not  reversing,  instead  of  simply  porting.  She 
was  too  close  to  rely  upon  the  latter.  It  was  unsafe.  She  might  pos- 
sibly have  passed  astern,  if  the  libelant  had  held  her  course;  but  this, 
as  before  said,  is  quite  uncertain.  She  should  have  considered  the  dan- 
ger that  libelant  might  falter  and  turn,  as  she  did,  under  the  circum- 
stances in  which  she  was  placed.  It  was  not  unreasonable  to  suppose 
she  would.  To  reverse  was  safe,  and  this  the  respondent  should  have 
done. 

Was  the  libelant  in  fault  for  changing?  She  was  required  to  hold  her 
course  until  justified  in  believing  that  a  change  was  necessary  to  avoid 
collision.  She  was  not,  however,  required  to  incur  greater  risk, — to 
take  the  chance  of  a  merely  possible  or  hair-breadth  escape.  Did  the 
circumstances  justify  a  belief  that  the  change  was  necessary?  That  she 
believed  it  necessary  is  clear;  and  she  was  in  the  best  position  to  judge. 
Was  her  belief  reasonable?  She  saw  the  respondent  at  a  distance,  and 
saw  that  she  kept  her  course,  as  if  ignorant  of  libelant's  presence,  or 
recklessly  intending  to  cross  her  bows,  until  collision  had  become  al- 
most, if  not  quite,  inevitable.  A  change  of  course  in  one  if  not  both  of 
the  vessels  was  necessary.  A  continuance  of  the  respective  courses  must 
result  in  imtnediate  disaster.  What  was  there  to  indicate  that  the  re- 
spondent would  change?  It  is  no  answer  to  say  the  fact  that  such  was 
her  duty  indicated  it.  It  was  her  duty  to  do  this  much  earlier;  but 
she  did  not.  Her  conduct  indicated  that  she  intended  to  pursue  her 
course;  that  she  was  ignorant  of  the  situation,  or  reckless  of  the  conse- 
quences. Under  the  circumstances,  the  libelant's  only  chance  of  escape 
seemed  to  be  in  doing  what  she  did.  She  could  not  anticipate  the  re- 
spondent's untimely  and  improper  act.  If  the  latter  made  any  change 
at  this  time,  it  was  reasonable  to  believe  this  would  be  by  reversing  and 
backing,  for  it  alone  was  safe  and  proper.  The  libelant  could  have  no 
warning  of  her  attempt  to  turn  as  she  did,  until  her  hef*d  came  around 
so  as  to  exhibit  her  red  light.  Her  change  of  course  could  not,  there- 
fore, be  discovered  until  the  vessels  were  virtually  in  contact.  The  libel 
is  sustained,  and  a  decree  will  be  entered  accordingly. 
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Hambun  et  al.  v.  Chicago,  B.  <&.  Q.  R.  Co. 
iCinmU  Court,  N.  D.  lUlnnis.    September  8, 1890.) 

RncoTAL  OP  Causes— REHAin>iNG— Decision  or  Fbdebal  Qitestiok. 

After  oyerruling  a  motion  to  remand  a  cause,  which  had  been  removed  from  a 
state  to  a  federal  conrt  on  the  ground  that  a  federal  question  was  involved,  the 
federal  court  sustained  a  demurrer  to  the  special  plea  interposed  by  defendantf  and 
thereby  disposed  of  the  only  federal  question  presented  for  decision.  Held,  that  a 
subsequent  motion  by  plaintiff  to.  remand  the  cause  to  the  state  court  would  be  sus- 
tained under  the  act  of  congress  of  March  8, 1875,  (section  5,)  providing  that  if,  in 
any  suit  commenced  in  or  removed  to  a  circuit  court  of  the  United  States,  It  shall 
appear  to  the  satisfaction  of  the  court,  ''at  any  time*^  after  such  suit  has  been 
brought  or  removed  thereto,  that  such  cause  does  not  involve  a  dispute  within  its 
jurisdiction,  said  court  shall  dismiss  such  suit,  or  remand  it  to  the  court  from 
which  it  was  removed. 

At  Law.     Motion  to  remand. 

F.  S.  Murphy  and  Frederick  A,  WiJloughby^  for  plaintifGs. 

Herrick  &  AUen,  for  defendant. 

Qresham,  J.  The  defendant  charged  and  received  from  ilie  plain- 
tiffs for  carrying  live-stock  from  Galesburg  to  Chicago,  over  the  defend- 
ant's railroad  in  Illinois,  a  higher  rate  of  freight  than  was  authorized  by 
the  schedule  fixed  by  the  railroad  and  warehouse  commissioners.  The 
statute  which  conferred  upon  the  commissioners  this  authority  was  passed 
in  1873,  (2  Starr  <k  C.  St.  1961,)  and  to  recover  the  penalty  for  its  vio- 
lation this  suit  waB  commenced  in  the  state  court  in  March,  1882.  The 
Chicago,  Burlington  &  Quincy  Railroad  Company  Was  formed  by  the 
consolidation  of  the  Aurora  Branch  Railroad  Company,  the  Central  Mil- 
itary Tract  Railway  Company,  the  Peoria  &  Oquawka  Railway  Company, 
and  the  Northern  Cross  Railway  Company,  all  of  which  were  incorpo- 
rated and  consolidated  prior  to  1873.  The  general  issue  and  a  special 
plea  were  filed  in  the  state  court.  The  special  plea  set  out  the  charters 
granted  to  the  constituent  companies,  the  statute  under  which  they  con- 
solidated, the  articles  of  consolidation,  and  other  facts;  and  averred  that 
the  defendant  succeeded  to  the  rights  of  the  constituent  companies  whose 
charters  constituted  contracts  between  them  and  the  state,  which  could 
not  be  impaired  by  any  law  enacted  by  the  state;  that  by  these  charters 
the  defendant  had  the  right  to  establish  such  rates  of -toll  for  carrying 
passengers  and  property  on  its  road  between  Galesburg  and  Chicago,  as 
it  might  determine  from  time  to  time  by  its  by-laws;  that  the  rates  of 
toll  charged  in  the  declaration  to  have  been  demanded  and  received  by 
defendant  had  been  previously  fixed  by  by-laws  adopted  by  the  board 
of  directors  as  the  regular  rate;  and  that  the  legislature  had  no  power  to 
enact  the  statute  nnder  which  the  railroad  and  warehouse  commissioners 
assumed  the  right  to  establish  the  rates  against  the  defendant,  as  alleged 
in  the  declaration.  On  March  5,  1883,  the  defendant  filed  its  petition 
for  the  removal  of  the  suit  to  this  court,  and  the  state  court  entered  an 
order  allowing  the  removal.  Besides  the  usual  averments,  the  petition 
alleged  that  the  defendant  had  a  defense  arising  under  the  constitution 
v.43F.no.6— 26 
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of  the  United  States,  viz.,  that  the  cause  of  action  was  based  upon  the 
statute  of  1873,  which  violated  section  10,  art.  1,  of  the  constitution  of 
the  United  States  by  nn pairing  the  contract  between  the  state  and  the 
defendant,  growing  out  of  the  .charters  granted  to  the  constituent  com- 
panies, to  which  charters  reference  was  made.  A  transcript  of  the  record 
was  filed  in  this  court,  and  a  motion  by  the  plaintiff  to  remand  was 
argued  and  overruled  on  the  ground  that  the  petition  raised  a  federal 
question,  which  this  court  had  jurisdiction  to  determine.  Some  months 
later,  nothing  further  having  been  done  in  the  case,  the  plaintiff  de- 
murred to  the  special  plea  which  had  been  filed  in  the  state  court.  The 
demurrer  was  argued,  and  on  December  27, 1885,  a  judgment  was  entered 
sustaining  it.  The  case  remained  in  this  condition  until  January,  1890, 
when  the  plaintiff  again  moved  to  remand  on  the  ground  that  in  sustain- 
ing the  demurrer  the  court  had  decided  adversely  to  the  right  asserted 
in  the  plea,  and  had  thereby  eliminated  from  the  case  the  federal  ques- 
tion. 

In  overruling  the  first  motion  to  remand,  the  court  simply  decided 
that  on  the  face  of  the  record  a  federal  question  was  presented  for  decis- 
ion. It  did  not  then  decide  that  the  defendant  was  entitled  to  the  im- 
munity asserted  under  section  10,  art.  1,  of  the  federal  constitution. 
That  question  was  not  presented  for  decision,  and  until  presented  and 
decided  the  jurisdiction  was  clear.  There  is  a  wide  difference  between 
a  motion  to  remand  based  upon  the  petition  for  removal,  and  a  mo- 
tion to  remand  after  the  court  has  determined,  upon  full  presentation 
of  the  facts,  as  it  did  in  this  case,  that  the  right  asserted  under  the  con- 
stitution or  laws  of  the  United  States  as  a  defense  is  unfounded.  In  dis- 
posing of  the  demurrer,  the  court  decided  that  the  state  statute  passed 
subsequent  to  the  granting  of  the  charters  to  the  constituent  companies 
did  not  secure  to  them  or  the  defendant  the  right  to  control  rates  of  fare 
and  freight  free  from  legislative  interference,  and  that  the  state  statute  did  . 
not  violate  the  constitution  of  the  United  States.  It  does  not  follow  that, 
because  this  court  had  jurisdiction  of  the  suit  as  it  came  from  the  state 
court,  that  jurisdiction  may  be  retained  after  the  sole  federal  question 
has  been  decided  against  the  party  that  asserted  its  existence.  A  decis- 
ion overruling  a  motion  to  remand  is  not  conclusive  on  the  question  of 
jurisdiction.  After  such  a  motion  has  been  overruled,  the  party  who 
made  it  may  plead  to  the  jurisdiction  of  the  court;  and  if,  on  issue 
joined,  the  plea  is  sustained,  either  on  the  ground  that  both  plaintiff  and 
defendant  are  citizens  of  the  same  state,  (the  jurisdiction  depending  up- 
on citizenship,)  or  upon  the  ground  that  the  right  asserted  under  the 
constitution  or  laws  of  the  United  States  is  without  foundation,  the  case 
will  be  remanded.  The  facts  upon  which  the  defendant  asserted  a  right 
to  protection  under  the  constitution  of  the  United  States  appeared  in  the 
special  plea,  and  the  action  of  the  court  on  the  demurrer  left  no  other 
federal  question  for  decision.  Section  6  of  the  act  of  March  3,  1875, 
(18  St.  at  Large,  472,)  reads: 

"That  if,  in  any  suit  commenced  in  a  circuit  court,  or  removed  from  a 
state  court  to  a  circuit  court  of  the  United  States,  it  shall  appear  to  the  satis- 
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faction  of  said  circuit  court,  at  any  time  after  such  suit  has  been  brought  or 
removed  thereto,  that  such  suit  does  not  really  and  substantially  involve^ a 
dispute  or  controversy  properly  within  the  Jurisdiction  of  said  circuit  court, 
*  *  *  the  said  circuit  court  shall  proceed  no  further  therein,  but  shall  dis- 
miss said  suit,  or  remand  it  to  the  court  from  which  it  was  removed." 

It  appearing  from  the  judgment  sustaining  the  demurrer  to  the  special 
plea  that  the  suit  "does  not  really  and  substantially  involve  a  contro- 
versy properly  within  the  jurisdiction  of  the  circuit  court,"  the  motion 
to  remand  is  sustained. 


Glenn  v.  Noonan  d  ol.    Same  i;.  Logkwood  el  cd.    Same  v,  Lucas 
et  al.     Same  v.  Dimmoge  et  al. 

iCircuit  CourU  E.  D.  Missouri,  E.  D.    September  20, 1800.) 

Bquitt— Practiob— Reheabino. 

Under  equity  rule  88,  in  a  non-appealable  case,  a  rebearinff  eannot  be  granted 
after  the  lapse  of  the  term  succeeding  that  at  which  the  final  decree  was  entered, 
although  the  petition  is  filed  at  the  same  term  at  which  the  decree  was  rendered. 

Id  Equity.  Motion  for  a  rehearing.  For  former  report^  see  23  Fed. 
Rep.  696. 

Thomas  K.  Skinker,  for  complainant. 

Tho8,  C.  Fletcher,  for  defendants  Noonan  d  al. 

Noble  &  Orrick,  for  defendants  Locljiwood  et  al. 

W,  H.  Clopton  and  Lee  &  Ellis,  for  defendants  Lucas  et  at. 

John  W,  Dryden,  for  Dimmock  et  al, 

Thayer,  J.  These  cases  are  all  alike.  The  record  shows  that  at  the 
September  term,  1886,  of  this  court,  'and  at  the  March  term,  1887,  de- 
murrers to  the  several  bills  were  filed  and  sustained;  that  the  complain- 
ant declined  to  plead  further,  whereupon  a  final  decree  was  rendered 
and  entered  of  record  in  each  case,  dismissing  the  bill,  and  at  the  same 
term  petitions  for  rehearing  were  filed  in  the  several  suits.  In  some  of 
the  cases,  the  record  recites  that  the  petition  for  a  rehearing  "was  con- 
tinued until  the  next  term,"  and  in  others,  that  the  continuance  was 
"until  the  further  order  of  the  court."  No  action  has  since  been  taken 
on  the  several  petitions  for  rehearing,  for  the  reason  that,  until  recently, 
a  cause  has  been  pending  in  the  United  States  supreme  court  involving 
the  same  question  raised  by  the  several  demurrers,  and  the  petitions,  by 
tacit  consent,  as  it  would  seem,  have  not  been  called  up.  At  all  events, 
neither  party  has  hitherto  insisted  upon  a  hearing  of  the  petitions. 
There  is  no  stipulation  of  record,  however,  or  on  file,  signed  by  the  par- 
ties, consenting  that  action  on  the  petitions  might  be  deferred,  which 
by  any  possibility  can  operate  as  an  estoppel,  and  thus  preclude  the  de- 
fendants from  insisting,  as  they  now  do,  that  the  court  has  no  power  at 
this  time  to  disturb  t^e  several  decrees.     By  the  established  rules  of 
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chancery  practice,  a  rehearing  cannot  be  allowed  after  a  decree  is  en- 
rolled or  entered  of  record.  After  enrollment  or  entry  of  record,  a  de- 
cree could  not,  as  it  seems,  be  disturbed  or  altered,  except  by  appeal  or 
a  bill  of  review.  Brown  v.  A^den,  14  How.  25;  Clapp  v.  ThaaAer,  7 
Gray,  384;  2  Daniell,  Ch.  Pr.  1019, 1476, 1476.  But  equity  rule  88  mod- 
ifies the  practice  in  the  federal  courts  to  some  extent  by  providing  that — 
"No  rehearing  shall  be  granted  after  the  term  at  which  the  final  decree  of 
the  court  shall  have  been  entered  and  recorded,  if  an  appeal  lies  to  the  supreme 
court.  But  if  no  appeal  lies,  the  petition  may  be  admitted  at  any  time  before 
the  end  of  the  next  term  of  court,  in  the  discretion  of  the  court." 

This  rule  was,  in  effect,  held  to  be  mandatory  in  Roemer  v.  Simon^  91 
U.  S.  149.  Chief  Justice  Waite  said  in  that  case,  with  reference  to  a 
suit  that  was  susceptible  of  appeal,  and  hence  within  the  first  clause  of 
the  rule:  "The  court  below  cannot  grant  a  rehearing  after  the  term  at 
which  the  final  decree  was  rendered.     Equity  Rule,  88." 

It  seems  clear,  therefore,  that,  by  the  lapse  of  several  terms  since  the 
decrees  in  these  cases  were  made  and  entered  of  record,  the  court  has  lost 
its  power  to  grant  the  petitions  for  a  rehearing.  The  defendants  are 
practically  out  of  court,  with  a  decree  in  their  favor  which  the  court  is 
powerless,  at  this  time,  to  disturb  on  a  petition  for  rehearing.  The  pe- 
titions for  a  rehearing  must  accordingly  be  denied,  and  the  cases  be  taken 
from  the  docket.     It  is  so  ordered. 


Bound  v.  South  Carolina  Ry.  Co.  et  al. 
(Circuit  Court,  X>.  South  CaroUncu    August  4, 1890.) 

ATT0RVBT*B  FbBS— RBGEIYBR—RAILROAir  MORTOAOB. 

Where  the  holder  of  secoiid-inortgage  railroad  bonds  brings  suit  for  the  appoint- 
ment of  a  receiver,  and  a  receiver  is  therefore  appointed  with  the  consent  of  all 
interested  parties,  and  to  the  advantage  of  all,  the  services  rendered  by  the  oom- 
plainant's  attorneys,  being  for  the  common  benefit,  should  be  paid  for  frcwL  the 
assets  of  the  company. 

In  Equity, 

MUckdl  <fc  Smithj  for  complainant. 
S.  Lord,  for  defendants. 
Before  Bond  and  Simonton,  JJ. 

Per  Curiam,  This  is  an  application  for  the  payment  of  fees  to  the 
attorneys  of  the  complainant  for  services  in  and  about  filing  the  bill, 
and  procuring  the  appointment  of  a  recei%'er.  The  bill  was  filed  by  the 
holder  of  second-mortgage  bonds,  after  demand  upon  and  omission  by 
the  trustees  of  the  second  mortgage  to  take  action  in  that  behalf.  Upon 
the  return  of  the  rule  issued,  when  the  bill  was  filed  to  show  cause  why 
a  receiver  should  not  be  appointed  for  the  South  Carolina  Railway  Com- 
pany, the  trustees  of  the  first  mortgage,  a  very  large  nuniber  of  the  holders 
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of  the  first-mortgage  bonds,  and  the  trustees  and  holders  of  the  income 
bonds,  came  in,  recognized  the  necessity  for  a  receiver,  and  acquiesced 
in  the  appointment  of  Mr.  Chamberlain.  The  trustees  of  the  second 
mortgage  made  no  objection  except  to  the  right  of  the  complainant  to 
sue.  It  thus  appears  that  all  parties  in  interest  agreed  that  the  course 
pursued  by  the  complainant  was  for  the  good  of  all  persons  concerned 
in  the  propei-ty.  When,  at  a  subsequent  period,  it  was  proposed  to  sell 
the  railway  property,  and  wind  up  the  receivership,  all  parties,  trustees, 
and  bondholders,  representing  the  first  mortgage,  concurred  in  opposi- 
tion to  the  proposed  order  for  sale,  and  united  in  the  opinion  that  it  was 
for  the  benefit  of  the  first-mortgage  bondholders  that  the  railway  prop- 
erty remain  in  the  hands  of  and  be  managed  by  the  receiver.  Up  to  this 
time  the  practical  result  of  the  receivership  is  a  reduction  of  expenses 
and  a  large  increase  in  the  earnings  of  the  property.  It  thus  appears 
that  the  services  rendered  by  the  attorneys  for  the  complainant  were  for 
the  common  benefit  and  the  advantage  of  the  fund  in  which  all  the  cred- 
itors are  interested.  They  should  therefore  be  compensated  out  of  that 
fund.  The  entire  amount  of  this  compensation  we  will  not  fix  now. 
We  prefer  to  follow  the  course  suggested  by  Judge  Brewer  in  Cen- 
tral T.  Co.  V.  Wdbath,  etc.y  Ry.  Co.,  23  Fed.  Rep.  676,  and  set  apart  a 
sum  for  present  purposes,  to  be  supplemented  in  the  future,  the  amount 
to  be  measured  by  the  results  of  the  case.  It  is  ordered  that  the  re- 
ceiver pay  to  Messrs.  Mitchell  &  Smith,  complainant's  solicitors,  $0,000 
on  account  of  professional  services. 


Witters  v.  Sowles  d  ol. 
{Cifrcuit  Cov/rttD.  VermorvL    May  Term,  1890.) 

L  NattokaXi  Banks—Pbssonal  Liabiutt  ov  Dibbotors— Exobsbivb  Loans. 

Where  the  directors  of  a  national  bank  assent  to  a  loan,  in  ezoees  of  the  limit  pre- 
scribed by  Rev.  St.  U.  S.  $  5200,  and  subsequently  retire  paper  representing  a  pan. 
of  this  loan,  by  charging  it  against  an  illegal  dividend,  declared  when  the  bad  paper 
reckoned  to  make  up  an  apparent  surplus  more  than  exceeds  the  capital  stock,  the 
transaction  is  invalid,  and,  for  the  amount  of  the  paper  thus  retired,  the  directors 
are  personally  liable,  as  provided  byjsection  5289,  for  damages  sustained  in  conse- 
quence of  excessive  loans. 

S.  EquiTT— Report  of  MA8TBBr-Ck>KRECTioH. 

Where  the  report  of  a  master  can  be  corrected  from  the  facts  that  appear  in  the 
case,  aside  from  the  evidence  taken  before  him,  it  should  be  done,  and  a  re-refer- 
ence is  unnecessary. 

In  Equity. 

Chester  W.  Wittera  and  Henry  A.  Burty  for  orator. 

Albert  P.  Cross  and  WiUard  Farrington,  for  defendants. 

Wheeler,  J.  This  cause  has  now  been  heard  on  the  report  of  the 
master,  stating  an  account  of  the  moneys  of  the  bank,  of  which  the  de- 
fendants were  directors  and  the  orator  is  receiver,  lost  by  excessive  loans 
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assented  to  by  the  defendants  Albert  Sowles  and  Bnrton.  The  case 
shows,  and  the  court  had  found,  before  the  reference,  that  they  assented 
to  a  loan  of  $36,000  of  those  moneys  to  Edward  A,  Sowles,  without  se- 
curity, which  was  $26,000  in  excess  of  the  limit  prescribed  by  section 
5200  of  the  Revised  Statutes  of  the  United  States.  They  were  made  per- 
sonally liable,  by  section  5239,  for  all  damages  sustained  in  consequence. 
The  money  was  then  taken,  and  damages  to  the  extent  of  the  excess  im- 
mediately accrued  to  the  bank,  for  which  they  then  became  chargeable. 
What  this  had  been  reduced  by  payment  or  satisfaction  of  the  loan  was 
referred  to  the  master.  31  Fed.  Rep.  1,  5.  The  report  shows  that 
$6,000  of  the  loan  was  paid  soon,  and  that  the  remaining  $30,000  be- 
came represented  among  the  assets  of  the  bank  by  three  lines  of  paper, 
of  $10,000  each.  This  is  correct.  What  was  said  in  the  former  opin- 
ion about  $10,000  being  paid,  and  $6,000  represented  by  draft  on  H.  E. 
Lewis,  (Id.  4,)  is  erroneous.  The  report  further  shows  that  one  line  of 
the  paper  was  retired  on  January  8,  1883,  by  being  charged  in  separate 
amounts  each, — to  Edward  A.  Sowles,  $8,640;  Albert  Sowles,  $940; 
Merritt  Sowles,  $140;  Mary  A.  Hardy,  $140;  and  Mrs.  E.  S.  Leach, 
$140;  that  another  was  paid  by  securities  of  Margaret  B.  Sowles,  wife 
of  Edward  A.  Sowles;  and  that  the  other  was  satisfied  down  to  $290.30, 
May  22,  1888,  by  foreclosure  of  mortgages.  No  question  is  now  made 
in  respect  to  the  latter.  Margaret  B.  Sowles  has  been  made  a  creditor 
of  the  bank  for  the  amount  of  these  securities,  by  a  decree  of  this  court. 
39  Fed.  Rep.  403,  40  Fed.  Rep.  413.  This  decree  was  in  evidence  be- 
fore the  master.  The  question  whether  it  shows  failure  of  satisfaction 
of  the  debt  to  which  her  securities  were  applied  is  raised.  As  between 
her  and  the  bank,  represented  by  the  orator,  it  does  so  show  conclusively; 
but  these  defendants  were  not  parties  to  that  suit,  and  are  not  bound  by 
that  decree.  To  show  in  this  suit  that  so  much  of  the  debt  was  in  fact 
paid  by  those  securities,  and  the  damages  mitigated  to  that  extent,  was 
open  to  them.  No  evidence  as  to  that  is  in  this  case,  except  what  was 
taken  by  the  master,  which  presented  a  question  of  fact  to  him.  It  is 
returned  with  the  report,  and  is  somewhat  different  from  that  in  her  case. 
No  adequate  reason  is  shown,  and  no  reason  besides  that  decree  is  urged, 
for  disturbing  his  conclusion  upon  it. 

The  case  shows  that  the  persons  to  whom  the  other  line  of  paper  was 
charged  were  the  same  to  whom  a  dividend  of  10  per  cent,  on  the  stock 
of  the  bank,  declared  just  previously,  was  credited,  and  in  the  same 
amounts;  so  that  this  line  was  retired  by  that  dividend.  The  case  also 
shows  clearly  and  indisputably  that,  although  the  bank  then  had  an 
apparent  surplus  of  $55,948,  its  bad  paper  reckoned  to  make  up  this 
surplus  and  as  a  foundation  for  that  dividend  would  wipe  out  more 
than  all  its  capital  stock.  It  really  belonged  to  its  depositors  and  other 
creditors,  and  had  nothing  to  divide  among  its  shareholders.  The  divi- 
dend could  not  be  lawfully  declared  or  paid,  but  this  paper  was  taken 
to  pay  it  with.  In  effect,  the  shareholders  gave  the  paper  out  of  the  as- 
sets of  the  bank  to  Edward  A.  Sowles;  it  was  not  paid.  The  statute 
made  these  defendants  holden  for  the  damages,  in  consequence  of  this 
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unlawful  loan,  not  only  to  the  bank  and  its  shareholders,  but  to  any 
other  person.  Section  5239.  The  orator,  as  receiver,  represents  the 
depositors  and  creditors.  The  question  is  not  one  of  discharging  sure- 
ties, nor  of  liability  for  declaring  the  dividend,  but  whether  the  bank 
as  such  in  its  entirety  got  back  any  part  of  the  money  so  unlawfully 
lent  to  Edward  A.  Sowles,  or  its  equivalent.  Clearly  it  did  not.  The 
damages  to  it  were  not^  by  this  transaction,  at  all  lessened  or  mitigated. 
The  report  is  to  be  taken  as  it  is  applicable  to  the  case  as  otherwise 
made.  In  connection  with  these  plain  facts  already  in  the  case,  it 
shows  the  loss  to  the  bank,  as  represented  by  the  orator,  in  consequence 
of  this  excessive  loan,  to  have  been  the  amount  of  that  paper  at  the  time 
when  it  was  retired,  which  was  $10,000,  with  interest  to  now,  which  is 
$4,580,  in  addition  to  the  $290.30  reported  by  the  master,  with  interest 
from  May  22,  1888,  which  is  $5.04,— in  all,  $14,875.34.  As  these 
facts,  outside  of  the  report,  appear  from  the  case,  aside  from  the  evidence 
before  the  master,  the  correction  of  the  amount  reported  should  be  made 
without  sending  the  report  back  to  the  master.  Kelsey  v.  Hobby ^  16  Pet. 
269;  Parks  v.  Booth,  102  U.  S.  96,  Exceptions  overruled,  report  ac- 
cepted and  confirmed,  and  decree  thereupon,  and  upon  the  pleadings 
and  proofs,  that  the  defendants  Albert  Sowles  and  Burton  do  pay  to  the 
orator  $14,875.34,  with  costs,  and  that  the  bill  be  dismissed  as  to  the 
other  defendants,  without  costs. 


DuDEN  V.  Maloy, 
{Circuit  Court,  E.  D.  New  York,    June  14, 1890.) 

1.  Bes  Adjudicata— Decision  op  State  Coukt. 

Where,  on  ezoeptions  to  a  master's  report  in  a  partnership  accounting,  it  appears 
that,  since  the  filing  of  the  report,  a  state  court  having  jurisdiction  has,  in  an 
action  between  the  parties  to  try  title  to  real  estate,  decided  that  it  was  partnership 
property,  this  will  be  conclusive,  though  the  master  has  found  to  the  contrary. 

2l  Interest— Usury. 

A  New  Tork  firm,  having  no  money  with  which  to  buy,  entered  into  an  agree- 
ment in  Belgium,  with  a  Brussels  firm,  by  which  the  latter  agreed  to  ship  goods  to 
the  New  York  firm,  on  the  express  condition  that,  in  addition  to  the  invoice  price, 
they  should  receive  7  per  cent,  interest  from  the  date  of  invoice.  Held^  that  as 
the  Belgium  law  allowed  any  stipulated  rate  of  interest,  and  as  this  was  rather  a 
mode  ox  fixing  the  share  of  the  Brussels  firm  in  the  joint  venture,  there  was  no 
usury  in  the  agreement. 

In  Equity.     On  exceptions  to  master's  report. 

Bill  by  Herman  Duden  against  Michael  F.  Maloy  for  an  accounting 
of  the  partnership  affairs  of  the  finn  of  Duden  &  Co.  For  motion  to 
make  the  Associated  Lace-Makers'  Company  a  party  to  the  suit,  see  37 
Fed.  Rep.  98. 

Howard  Y.  StiUman,  for  complainant. 

J.  M.  Lyddyy  for  defendant. 
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Lacombe,  Circuit  Judge.  The  master  has  found,  upon  conflicting  ev- 
idence, that  the  factory  business  was  not  a  partnership  enterprise,  and 
that  the  land,  buildings,  and  appurtenances  formed  no  part  of  the  assets 
of  Duden  &  Co.  of  New  York,  at  the  close  of  the  partnership.  Under 
these  circumstances,  his  finding,  which  also  seems  in  accord  with  the 
weight  of  testimony,  would  ordinarily  be  sustained.  Moion  v.  Qrosby^ 
3  Woodb.  &  M.  258;  Celluloid  Manufg  Co.  v.  CeUmite  Manufg  Cb.,  40 
Fed.  Rep.  476.  Upon  the  hearing,  however,  of  the  exceptions  to  the 
master's  report,  the  defendant/presented  a  judgment  of  the  supreme  court 
of  the  state  of  New  York,  Westchester  county  circuit,  rendered  June  29, 
1889,  subsequent  to  the  filing  of  the  master's  report,  in  an  action 
wherein  the  defendant  herein  was  plaintiff^,  and  the  complainant  herein 
was  a  defendant.  That  action  was  brought  to  try  the  title  to  the  real  es- 
tate upon  which  the  factory  stood,  and  the  issue  raised  therein  was  the 
same  as  that  before  the  master.  Of  such  an  action  that  court  undoubt- 
edly had  jurisdiction;  and  that  the  complainant  here  (a  defendant  in  that 
suit)  was  properly  served,  and  had  opportunity  to  protect  his  interests, 
is  not  disputed.  The  court  adjudged  that  the  land,  factory,  and  appur- 
tenances at  Williamsbridge  were  partnership  property,  and  assets  of 
the  firm  of  Duden  &  Co.  of  New  York,  at  the  time  of  its  dissolution. 
That  judgment  is  conclusive  evidence  in  this  suit  of  the  fects  established 
thereby.  Krekder  v.  RiUer,  62  N.  Y.  372.  This  may  be  unfortunate 
for  the  complainant,  who  evidently  could  not  have  presented  to  the  su- 
preme court  the  same  case  as  he  did  to  the  master.  If,  however,  ho 
failed  to  do  so,  through  his  neglect,  he  should  sufifer  the  consequences, 
and ,  if  the  disastrous  termination  of  his  litigation  in  the  state  court  re- 
sulted from  causes  which  would  entitle  him  to  relief,  his  remedy  is  by 
application  to  that  tribunal  for  a  retrial.  The  assets  representing  this 
particular  partnership  property — viz.,  the  real  estate,  and  its  appurte- 
nances, the  money  due  from  the  insurance  companies  for  the  buildings 
which  were  destroyed  by  fire,  and  the  good-will,  if  any,  which  will  fol- 
low the  factory  into  whosesoever  hands  it  may  come — ^arenotin  the  pos- 
session of  the  complainant.  The  state  court  has  impounded  them  pend- 
ing the  trial  and  final  disposition  of  the  Westchester  suit.  There  is  noth- 
ing, therefore,  to  be  charged  against  the  complainant  on  this  accounting, 
by  reason  of  this  reversal  of  the  master's  finding.  The  state  court  re- 
ceiver will  no  doubt  hold  the  property  until  after  final  decree  on  this  ac- 
counting, and  will  thereupon  dispose  of  the  same,  in  conformity  with 
the  rights  of  the  parties  as  found  by  such  decree.  The  master,  however, 
in  stating  the  accounts  between  the  parties,  upon  the  theory  that  the 
factory  at  Williamsbridge  was  an  enterprise  distinct  and  apart  from  the 
business  carried  on  by  the  parties  as  Duden  &  Co.  of  New  York,  and 
that  complainant  alone  was  interested  therein,  has  charged  to  the  com- 
plainant personally,  or  to  the  firm  of  Duden  &  Co.  of  Brussels,  all  the 
money  paid  out  for  land,  factory  buildings,  machinery,  appurtenances, 
labor  therein,  etc.  It  now  appearing  that  the  factory  was  a  partnership 
enterprise,  all  these  items  should  be  charged  to  Duden  &  Co.  of  New 
York,  instead  of  to  Duden  &  Co.  of  Brussels,  or  to  the  complainant. 
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Whatever  profit  or  loss  there  was  from  the  factory  business  should  also 
be  included  with  the  other  accounts  of  the  firm.  This  disposes  of  the 
first  and  second  exceptions. 

The  third  exception  deals  with  the  good-will  of  the  New  York  store. 
The  witnesses  who  testified  to  its  value  seem  to  have  been  in  some  con- 
fusion as  to  the  identity  of  the  business  firm,  whose  good- will  they  were 
estimating.  Therefore,  without  now  passing  upon  the  two  points  suggested 
in  the  opinion  which  the  master  has  filed  with  his  report, — viz.,  that, 
by  continuing  in  the  lace  business  on  his  own  account,  the  defendant 
has  in  fact  secured  his  share  of  the  good- will,  and  that  the  articles  of  co- 
partnership preclude  him  from  claiming  anything  except  a  share  of  the 
profits,  not  including  therein  anything  for  good-will, — the. case  is  sent 
back  to  the  master  to  take  such  additional  testimony  as  either  party  may 
offer  within  30  days,  and  to  report  specially  upon  the  whole  case,  in  an- 
swer to  these  questions:  First.  What,  if  anything,  was  the  value  of  the 
good-win  of  Duden  <fe  Co.  of  New  York,  on  the  day  the  defendant  joined 
it?  (Second.  What,  if  anything,  was  the  value  of  the  good-will  of  Duden 
&  Co.  of  New  York,  on  the  day  the  defendant  left  it?  Upon  the  filing 
of  that  special  report,  to  which  either  party  may  present  exceptions,  the 
points  raised  by  the  third  exception  will  be  disposed  of. 

The  master  has  found  that  defendant  is  indebted  to  the  partnership 
firm  $4,268.67,  and  that  the  said  firm  owes  Duden  &  Co.  of  Brussels 
$371,470.97.  To  these  findings  the  defendant  has  excepted.  (Fourth 
and  seventh  exceptions.)  The  master's  decision  was  reached  upon  con- 
flicting testimony,  and  with  the  witnesses  before  him.  No  suflScient 
ground  is  shown  for  setting  it  aside.  Mason  v.  Crosby ,  3  Woodb.  &  M. 
258;  Bridges  v.  Sheldon,  18  Blatchf.  507,  7  Fed.  Rep.  17.  The  fourth 
and  seventh  exceptions  are  therefore  disallowed,  but  the  master  will 
report  what  modification,  if  any,  should  be  made  in  these  figures  by  rea- 
son of  the  circumstance  that  the  factory  has  now  been  adjudged  to  be  a 
partnership  enterprise. 

The  fifth  exception  is  disallowed.  The  reasoning  of  the  master  in 
support  of  his  finding  as  to  the  payment  to  the  book-keeper  is  conclu- 
sive. 

The  sixth  exception  is  disallowed.  It  is  in  no  sense  an  exception  to 
the  report. 

The  master  has  found  Duden  &  Co.  of  New  York,  of  which  both  par- 
ties were  members,  indebted  to  Duden  &  Co.  of  Brussels,  of  which  com- 
plainant only  was  a  member,  in  the  amount  of  6371,470.97,  which  in- 
cludes $111,021.86,  referred  to  as  interest  charges.  To  this  defendant 
excepts,  insisting  either  that  there  should  not  be  allowed  anything  by 
way  of  interest  to  Duden  &  Co.  of  Brussels,  or  that  they  should  not  be 
allowed  interest  at  the  rate  of  7  per  cent,  during  the  years  1880-1883. 
He  further  contends  that  interest  has  been  charged  upon  interest  and 
upon  profits.  The  origin  of  this  item  is  as  follows:  According  to  com- 
plainant's story,  Duden  &  Co.  of  New  York  had  no  capital  with  which 
to  buy  goods.  An  oral  agreement  was  therefore  made  in  Belgium  be- 
tween the  Brussels  house  and  the  New  York  house,  complainant  and 
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defendant  being  the  contracting  parties,  by  the  terms  of  which  it  was 
provided  that  the  Brussels  house  should  ship  to  the  New  York  house 
goods  of  their  own  in  stock;  goods  from  the  stock  of  their  branch  houses 
elsewhere  in  Europe;  goods  to  be  manufactured  by  them  expressly  for 
the  New  York  market;  and  also  goods  bought  elsewhere  in  Europe  for 
the  New  York  house,  and  paid  for  by  the  Brussels  house.  These  ship- 
ments were  to  be  made  upon  the  express  condition  that  they  should  re- 
ceive, in  addition  to  the  invoice  price  of  the  goods,  7  per  cent,  interest 
from  the  date  of  invoice.  The  Belgian  law  allowed  parties  to  stipulate 
for  any  rate  of  interest,  but,  even  if  it  did  not,  such  an  agreement  would 
not  be  usurious.  The  7  per  cent,  was  not  properly  interest,  but  only  a 
mode  of  fixing  the  share  of  Duden  &  Co.  of  Brussels  in  the  joint  ad- 
venture. From  the  earliest  dealings  between  the  two  houses,  interest 
at  this  rate  was  charged  upon  all  invoices,  and  interest  at  the  same  rate 
was  allowed  to  the  New  York  house  on  all  its  remittances,  and  balances 
were  carried  over  at  stated  periods.  Balance-sheets  and  accounts  cur- 
rent showing  these  facts  were  regularly  sent  from  the  Brussels  to  the  New 
York  house.  The  defendant,  who  denies  that  he  ever  approved  such 
charges,  avers  that  he  does  not  remember  such  accounts,  and  insists  that 
he  had  in  New  York  no  means  of  verifying  them,  was  the  partner  who, 
by  the  terms  of  the  copartnership  agreement,  was  charged  with  the  duty 
of  having  "kept  by  himself,  or  under  his  supervision,  just,  true,  and 
correct  books  of  account,  in  which  books  all  the  transactions  of  such  co- 
partnership shall  be  properly  entered."  There  being  a  direct  conflict 
of  testimony  as  to  this  oral  agreement,  the  master's  finding,  which  is  in 
accord  with  the  complainant's  story  and  with  the  accounts,  will  be  sus- 
tained. See  cases  cited  mpra.  The  eighth  and  ninth  exceptions  are 
therefore  disallowed. 

The  tenth  and  twelfth  exceptions  are  disallowed.  They  seem  to  be, 
not  exceptions  to  the  master's  report,  but  to  the  mental  processes  by 
which  he  reached  his  conclusion. 

The  eleventh  exception  is  also  disallowed.  It  does  not  appear,  in  de- 
fendant's argument,  upon  what  ground  the  decision  of  the  master  is 
claimed  to  be  erroneous.  In  stating  the  assets,  he  has  deducted  from 
the  cash  in  hand  the  sum  of  $701.20,  being  the  amount  of  a  payment 
made,  after  dissolution,  of  additional  duties  upon  goods  imported  before 
dissolution.  As  the  goods  themselves,  or  their  proceeds,  figure  among 
the  assets,  the  allowance  of  the  master  seems  to  be  correct. 

The  thirteenth  exception  is  disallowed.     It  reads  as  follows: 

**(13)  For  that  the  master  has  found  contrary  to  the  preliminary  requiflf- 
tions  and  objections  of  defendant  to  his  proposed  draft  report,  and  which  requj 
sitions  and  objections  be  here  repeats,  and  contends  that  fresh  evidence  shoul 
be  talien  thereon." 

The  practice  of  this  circuit  does  not  warrant  the  presentation  of  an 
such  general  objection.  The  party  who  excepts  to  a  master's  repoi 
must  make  his  objections  specific.  The  case  may  go  back  to  the  mastc 
solely  for  the  purposes  above  indicated. 
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COGGSWELL  V.  BOHN. 

{(Hreu/U  Oow%  D.  Mimnesotcu    8epteml)er  18, 1890.; 

Mauoioub  Pbosboution— Advtcb  of  Counsel. 

Where  one  states  fully  to  his  counsel  his  claim,  and  is  advised  that  he  has  a  case, 
and  under  such  advice  commences  suit,  he  is  not  liable  for  malioioaB  prosecution. 

Motion  for  a  New  Trial. 

Suit  for  malicious  prosecution  by  C.  A.  Coggswell  against  Conrad 
Bohn. 

Warner^  Ridiardson  &  Lawreme^  for  plaintiff. 
Stringer  &  Seymovr,  for  defendant. 

Net^on,  J.  This  case  was  fairly  tried  at  the  June  term,  and  resulted 
in  a  small  verdict  for  the  plaintiff.  There  is  nothing  to  indicate  that  the 
jury  did  not  give  the  case  due  consideration,  and  if  the  plaintiff  was  en- 
titled to  a  verdict  it  was  given  for  an  amount  large  enough.  I  think  the 
jury  was  right  in  not  giving  this  plaintiff,  who  was  under  a  large  salary, 
anything  lor  loss  of  time.  The  jury  undoubtedly  thought  $1,500  too 
large  attorney's  fees  in  the  suit  of  Bohn  v.  Coggswdl^  but  allowed  a  fair 
compensation,  and  also  a  just  sum  for  traveling  and  expenses  in  Minne- 
sota preparing  his  defense.  If  the  defendant  in  this  case  stated  fully  to 
his  counsel  his  claim  in  the  suit  against  Coggswell,  and  was  advised  that 
he  had  a  case,  and  the  suit  was  commenced  under  such  advice,  his  de- 
fense was  complete,  and  the  plaintiff  was  entitled  to  nothing.  Evidently, 
the  jury  did  not  believe  he  did.  The  law  was  correctly  given  on  this 
branch  of  the  case,  and,  as  the  testimony  of  himself  and  counsel  was  not 
in  entire  harmony,  I  cannot  say  that  the  jury  erred.  Motion  for  a  new 
trial  denied. 


CoppiN  et  at.  V.  Crrr  op  Portland. 
(Ctrottit  Court,  D.  Indiana.    September  20,  1800.) 

I.  CoHDmowAi*  Contracts.  .  .  ^    ^         ,         ««r        n  .  i  *    *    * 

Plaintiflfa  wrote  to  the  mayor  of  defendant  dty :  "We  will  take  your  •  •  ^* 
bonds  *  *  ♦  at  par,  you  to  f  orniah  us  written  opinion  of  your  city  attorney  as  to 
Jaffality  of  bonds, "  etc.  Held,  that  the  proposition  was  conditioned  on  an  opinion 
of  the  city  attorney  that  the  bonds  were  valid,  and  therefore  the  city  was  not  bound 
by  its  acceptance. 

fi.  Mdnicipal  Corpobations— Obdinanobs.  ^  ^     ^>       M 

Under  Rev.  St.  Ind.  1S81,  ^  3099,  requiring  that  "on  the  passage  or  adoption j^ 

any  by-law,  ordinance,  or  resolution,  the  yeas  and  nays  shaUbe  taken  and  entered 

on  the  record, "  the  taking  of  a  vote  by  yeas  and  nays  is  a  condition  precedent  to  the 

validity  of  an  ordinance  or  resolution  of  a  city  council. 

On  Demurrer  to  Amended  Complaint. 
Claypod  &  Ketcham^  for  plaintiffs. 
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John  W,  Smith  and  /.   W.  ITeadinqton^  for  defendant. 

Woods,  J.  This  is  an  action  for  damages  for  breach  of  contract.  Hie 
plaintiffs,  citizens  of  New  York,  daim  to  have  made  a  contract  with  the 
defendant,  a  city  of  Indiana,  whereby  the  city  agreed  to  issue  its  bonds 
for  $14,000,  which  the  plaintiffs  agreed  to  take  at  par;  and  that,  after 
the  contract  was  made,  ttie  city  not  only  failed  to  perform,  but  repudi- 
ated the  agreement,  by  a  rescinding  resolution  of  its  common  council, 
and  issued  and  sold  the  bonds  to  another  party  on  better  terms  for  the 
city.  If  there  was  a  binding  contract  it  is  evidenced  by  the  proceedings 
of  the  common  council,  a  transcript  of  which  is  made  an  exhibit  in  the 
complaint.  It  shows:  That  on  the  7th  day  of  June,  1886,  the  oommon 
council  of  the  city  in  regular  session  "adopted,  by  a  unanimous  vote,** 
an  ordinance  for  the  issue  of  14  bonds  of  the  city,  each  for  $1,000,  for 
the  purpose  of  funding  the  debt  of  the  municipality  at  a  less  rate  of  in- 
terest and  paying  indebtedness  which  was  about  to  become  due;  that 
afterwards,  on  the  28th  of  the  same  month,  at  a  regular  session  of  the 
council,  "the  following  proposition,  which  is  on  file,  but  not  a  matter 
of  record,  was  presented  and  accepted: " 

"Indianapolis,  Ind.,  June  26,  1886. 
^^Hon.  J.  J,  M,  La  FoUette,  Ifayor  Portland^  Ind. — Dbab  8ir:  We 
will  take  your  fourteen  thousand  six  per  cent,  bonds,  to  be  issued  under  sec- 
tion 32{30,  Rev.  St.  1881,  at  par,  you  to  furnish  us  written  opinion  of  your  city 
attorney  as  to  legality  of  bonds,  certified  copy  of  council  proceedings  and  or- 
dinance, certified  statement  of  your  city  debts,  assessed  value  of  your  taxables, 
probable  real  value,  the  amount  of  your  debt,  and  your  present  (approximate) 
population. 

"Respecttully  submitted,  Coffin  &  Stanton, 

"ByS.  P.  SHEREm." 

— That  afterwards,  on  the  12th  day  of  July,  1886,  in  regular  session, 
the  council  resolved  "that  the  contract  with  Coffin  and  Stanton  of  the 
city  of  New  York  for  the  sale  of  $14,000  worth  of  city  bonds,  at  par, 
drawing  6  per  cent,  interest,  and  running  from  2  to  15  years,  be  and 
the  same  is  hereby  rescinded,  and  be  it  hereby  resolved  that  the  propo- 
sition of  M.  Rosenthal  to  take  the  same  bonds  at  a  premium  of  5  per 
cent,  be  and  is  hereby  accepted."  On  the  adoption  of  this  resolution 
the  vote  is  shown  to  have  been  taken  by  yeas  and  nays. 

In  behalf  of  the  city  it  is  contended  that  the  proposition  of  the  plain- 
tiffs to  take  the  bonds  was  not  absolute,  but  upon  the  condition  that  the 
city  should  furnish  them  a  written  opinion  of  the  city  attorney  as  to  the 
validity  of  the  bonds;  and  that  the  acceptance  of  the  proposition  by  the 
city  was  impliedly  upon  the  condition  that  the  city  attorney  should  give 
the  required  opinion,  and  that  until  that  was  done  there  was  no  contract 
between  the  parties,  but  only  a  negotiation.  On  the  other  hand,  coum»el 
for  the  plaintiffs  contend  that  their  proposition  was  not  conditional,  and 
that  by  accepting  it  the  city  undertook  to  furnish  the  opinion,  bound  it- 
self to  do  so,  just  as  it  bound  itself  to  furnish  a" certified  copy  of  council 
proceedings  and  ordinance,"  a  "certified  statement  of  their  city  debts, '^ 
"assessed  value  of  taxables,"  etc. 
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I  think  it  the  clear  meaning  of  the  proposition  of  the  plaintiffs  that 
they  should  have  an  opinion  of  the  city  attorney  to  the  effect  that  the 
proposed  bonds  were  valid,  and  tljat  if  an  opinion  to  the  contrary  had 
been  offered  them,  with  the  bonds,  they  would  not  have  been  bound  to 
accept  and  pay  for  them.  But  while  the  statute  (Revision  1881,  §  3078) 
requires  the  city  attorney  to  "advise  the  council  upon  all  matters  of  law 
which  may  be  submitted  to  him  in  reference  to  the  action  of  such  coun- 
cil," the  council  has  no  authority  to  dictate  what  the  opinion  in  any  case 
shall  be,  and  consequently  has  no  power  or  right  to  enter  into  a  contract 
whereby  it  will  be  bound  to  furnish  an  opinion  of  that  officer  of  a  pre- 
scribed character;  and,  if  this  contract  requires  that  interpretation,  it  is 
void.  It  is  more  reasonable  to  regard  the  proposition  of  the  plain ti£fs  in 
this  respect  as  being  conditional,  and  the  acceptance  of  it  as  being  upon 
the  same  condition.  This  being  so,  the  plaintiffs  of  course  have  no  right 
of  action. 

The  complaint  is  obnoxious  to  another  objection  quite  as  fatal.  The 
statute  (section  3099)  requires  that  "on  the  passage  or  adoption  of  any 
by-law,  ordinance,  or  resolution,  the  3'^eas  and  nays  shall  be  taken  and 
entered  on  the  record;"  and  in  the  case  of  Oity  of  Logansport  v.  Crockett, 
64  Ind.  319,  the  supreme  court  of  the  state  has  held  this  provision  to  be 
mandatory.  But  neither  upon  the  passage  of  the  ordinance  for  the  is- 
sue of  the  bonds  nor  upon  the  adoption  of  the  resolution  for  the  accept- 
ance of  the  piaintiflfe'  proposition  was  the  vote  taken  by  yeas  and  nays. 
If,  therefore,  the  city  attorney  had  given  an  opinion  on  the  subject,  it 
would  doubtless  have  been  to  the  effect  that  the  ordinance  for  the  issue 
of  the  bonds  had  not  been  properly  passed. 

It  is  to  be  observed  further  that  the  plaintiffs'  proposition  is  dated  at 
Indianapolis,  and  presumably  was  sent  by  mail  to  the  city  clerk  of  Port- 
land. It  is  not  averred  in  the  complaint  that  the  plaintiffs  were  preseflt 
in  person  or  by  agent  when  it  was  accepted  by  the  council,  nor  is  it 
shown  that  the  plaintiffs  had  been  notified  or  had  knowledge  of  the  ac- 
ceptance of  their  proposition  before  the  rescinding  resolution  was  passed, 
and  the  bonds  were  issued  and  sold  to  another  party:  Query,  whether, 
if  the  proceedings  had  been  in  all  respects  regular,  the  council  had  not  a 
right  to  rescind  its  action,  so  long  as  it  had  not  been  communicated  or 
in  some  way  brought  to  the  knowledge  of  the  plaintiffs.  See  Ounn^a 
Case,  L.  R.  3  Ch.  40.     The  demurrer  is  sustained. 
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United  States  v.  St.  Louis,  A.  &  T.  B.  Co.  d  oL 

(District  C(mr%  E.  D.  Missburiy  E.  D.    July  8, 1890.) 

Kayioablb  Waters— Obstruction— Failurb  to  Removb. 

Notice  was  served  on  a  railroad  company  under  Act  Cong,  Aug.  11, 1888,  requir- 
ing it  to  alter  its  bridge  over  a  certain  river  so  that  it  would  not  obstruct  navigation. 
Before  the  time  allowed  for  the  purpose  had  expired,  the  company  was  dispossessed 
of  its  property,  including  the  bridge,  and  receivers  thereof  were  appointed,  in 
judicial  proceedings  instituted  by  mortgage  bondholders.  The  notice  not  having 
been  complied  with,  an  action  was  brought  against  the  receivers  and  the  company 
to  recover  the  fine  imposed  by  the  statute  in  such  cases.  Heldy  that  the  receivers 
would  not  be  held  liable,  as  no  notice  had  been  served  on  them  in  their  official  ca- 
pacity, though  prior  to  their  appointment  they  had  notice  that  the  company  bad 
been  notified  to  alter  the  bridge,  as  the  statute  required  the  notice  to  be  served  on 
the  person  or  corporation  owning  or  controlling  the  objectionable  structure;  and 
that  the  company  was  not  liable,  as  the  fact  that  it  had  been  dispossessed  of  its 
property  by  judicial  proceedings  was  a  sufficient  excuse  for  its  non-oomplianoe 
with  the  notice. 

At  Law. 

This  is  an  action  of  debt  founded  on  the  nineth  and  tenth  sections  of 
the  appropriation  act  of  August  11,  1888,  (25  St.  at  Large,  424,  425.) 
The  declaration  shows  that  on  February  23,  1889,  notice  was  served  on 
the  St.  Louis,  Arkansas  &  Texas  Railroad  Company  by  the  honorable 
secretary  of  war  requiring  it  to  alter  its  bridge  over  the  St.  Francis  river 
by  September  1, 1889,  so  that  it  would  not  be  an  obstruction  to  naviga- 
tion; that  on  June  24,  1889,  the  defendants  Fordyce  and  Swanson  were 
appointed  receivers  of  the  St.  Louis,  Arkansas  &  Texas  Railway  Company 
in  the  suit  to  foreclose  certain  mortgages  on  the  property  of  the  rail- 
road company  brought  by  mortgage  bondholders,  and  that  as  such  re- 
ceivers they  immediately  took  possession  of  the  St.  Louis,  Arkansas  & 
Uexas  Railroad,  including  the  bridge  in  question,  and  have  since  con- 
tinued to  operate  the  road  under  the  orders  of  this  court;  that  the  alter- 
ations were  not  made  as  required  by  the  order  of  the  honorable  secretary 
of  war,  and  in  consequence  of  such  defiault  a  penalty  of  $500  per  months 
as  declared  by  the  statute,  is  demanded.  The  action  is  brought  against 
the  receivers,  Fordyce  and  Swanson,  as  well  as  against  the  railway  com- 
pany, and  all  of  the  defendants  have  demurred  to  the  declaration. 

Geo.  D.  Reynolds,  U.  S.  Dist.  Atty. 

Samuel  H.  West,  for  defendants. 

Thayer,  J.,  (^orally ,  after  stating  the  facts  as  ahove.^  The  receivers  clearly 
are  not  liable  for  the   penalty   imposed  by   the  statute,  because  they 
have  never  been  notified  by  the  secretary  of  war  to  make  any  alteration^ 
in  the  bridge.     It  is  wholly  immaterial  that  the  receivers  had  notice, 
prior  to  their  appointment  and  acceptance  of  the  office,  that  the  railway 
company  had  been  notified  to  make  alterations  in  the  bridge.     The  stat 
ute  on  which  the  prosecution  is  based  requires  notice  to  be  served  on  the 
person  or  corporation  owning  or  controlling  the  objectionable  structure 
before  such  person  or  corporation  can  be  held  liable  to  a  fine,  and  it  \i 
not  pretended  that  the  secretary  of  war  caused  any  notice  to  be  served  or 
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Fordyce  and  Swanson  in  their  capacity  as  receivers;  hence  they  cannot 
be  held  liable  in  this  proceeding.  The  court  is  also  of  the  opinion  that 
the  railway  company  is  not  liable  for  the  penalty  herein  sued  for.  By 
virtue  of  the  law  under  which  the  secretary  of  war  acted,  the  railway 
company  had  until  September  1,  1889,  to  alter  the  bridge.  They  were 
not  in  default  until  that  time  arrived.  The  fact  that  the  company  was 
dispossessed  of  its  property,  including  the  bridge  in  controversy,  by  judi- 
cial proceedings  instituted  by  the  mortgage  bondholders,  on  June  24, 
1889,  and  was  for  that  reason  unable  to  comply  with  the  order  of  the 
secretary  of  war,  is,  in  my  judgment,  a  sufficient  excuse  for  non-com- 
pliance with  the  order.  It  may  be  conceded  that,  if  the  railway  compa- 
ny had  assumed  by  private  contract  to  alter  the  bridge  on  or  before  a 
given  date,  it  would  be  no  excuse  for  the  non-performance  of  such  con- 
tract that  within  the  time  limited  it  had  been  dispossessed  of  its  prop- 
erty. But  there  is  a  marked  distinction  between  duties  assumed  by 
contract  and  duties  imposed  by  operation  of  law.  A  party  is  sometimes 
excused  for  the  non-performance  of  duties  of  the  latter  dass,  when  he 
would  not  be  excused  for  the  non-performance  of  duties  assumed  by  con- 
tract. The  duty  imposed  on  the  railroad  company  in  this  instance  was 
a  duty  imposed  against  its  will  by  operation  of  law,  and  it  is,  in  my 
judgment,  a  suflBcient  excuse  for  the  non-performance  of  that  duty  that 
it  was  deprived  of  the  means  of  executing  the  order  of  the  secretary  of 
war  by  judicial  proceedings  taken  against  it  by  the  mortgage  bondhold- 
ers. The  fact  that  it  was  dispossessed  of  its  property,  not  voluntarily, 
but  against  its  will,  by  decree  of  a  court  of  competent  jurisdiction,  must 
be  held  to  be  a  valid  excuse  for  non-compliance  with  the  order  of  the 
secretary  of  war.  If  the  honorable  secretary  had  caused  the  fact  to  be 
brought  to  the  attention  of  the  court  that  the  bridge  was  an  obstruction 
to  navigation,  and  that  the  railway  company  had  been  ordered  to  alter 
it,  it  would  clearly  have  been  the  duty  of  the  court  to  have  ordered  an 
alteration  of  the  structure,  by  its  receivers,  out  of  the  income  received  by 
them  from  the  operation  of  the  road.  But  no  such  action  has  been 
taken  by  the  government  in  behalf  of  the  public.  For  the  reasons  thus 
briefly  indicated,  I  condiide  that  neither  the  receivers  nor  the  railway 
company  are  liable  for  the  penalty  sued  for,  and  the  demurrers  to  the 
declaration  are  accordingly  sustained. 
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SodETE    AnONYME  DE  LA  DiSTILLEBIE   BE  LA  LlQUEUB  BENEDICTINE  DB 

l'Abbaye  DE  Fecamp  v.  Westebn  Distilling  Co. 
(Circuit  Court,  E,  D.  MisaourU  E.  D,    September  8, 1890.) 

Tbade-Marks— False  Representations— Xnjtjnction. 

The  fact  that  complainant,  the  manufacturer  of  a  cordial  made  according  to  a 
recipe  obtained  from  the  Benedictine  monks,  attaches  to  the  bottles  labels  and 
advertisements  bearing  Latin  and  French  phrases,  which  translated  are,  "Genuine 
Benedictine  Liquor  of  the  Benedictine  Monks  of  the  Abbey  of  Fecamp, "  does  not 
preclude  relief  against  one  who  manufactures  and  puts  upon  the  market  a  cordial 
in  such  form  and  guise  as  to  clearly  indicate  that  it  is  the  identical  article  sold  by 
complainant;  such  phrases  not  being  representations  that  the  Benedictine  monks 
are'still  engaged  in  its  manufacture  at  Fecamp,  but  that  it  originated  with  them, 
especially  where  one  of  the  advertisments  shows  that  the  cordial  Is  manufactured 
by  complainant,  a  corporation. 

In  Equity.     On  bill  for  injunction.    • 

Chas,  Bulkley  Huhhell  and  Fi-ederick  N,  Judson,  for  complainant. 

Rameur  &  Schnuiiniacher^  for  defendant. 

Thayeb,  J.  This,  case,  upon  the  evidence,  presents  the  following 
state  of  facts:  The  complainant  is  a  French  corporation,  located  at  Fe- 
camp, Normandy,  in  France,  and  is  engaged  in  the  manufacture  and  sale 
of  a  cordial  or  liquor  called  "Benedictine,"  for  which  there  is  a  large  de- 
mand in  the  United  States,  as  well  as  in  France  and  in  many  other 
foreign  countries.  The  liquor  is  made  of  a  decoction  of  herbs  that  grow 
on  the  heights  of  Normandy  and  the  best  cognac,  according  to  a  secret 
recipe,  formerly  belonging  to  the  order  of  Benedictine  monks,  who 
founded  and  for  several  centuries  maintainedan  abbey  at  Fecamp.  Com- 
plainant's distillery  for  the  manufacture  of  the  cordial  is  located  on  lands 
formerly  belonging  to  the  Benedictine  monks,  appurtenant  to  the  abbey 
in  question.  After  the  dissolution  of  the  monastic  orders  and  the  seques- 
tration of  their  property  by  the  first  republic  of  France,  the  book  con- 
taining the  recipe  for  Benedictine,  as  well  as  many  other  recipes,  by  gift 
of  one  of  the  monks  of  the  abbey  of  Fecamp,  passed  into  the  possession 
of  the  maternal  grandfather  of  A.  Lo  Grand,  Sr.,  the  present  directeur 
general  of  the  complainant  company.  Some  time  prior  to  the  year  1863 
the  book,. by  inheritance,  became  the  property  of  Mr.  IjC  Grand  him- 
self, and  in  that  year  he  began  the  manufacture  of  the  liquor  or  cordial 
at  Fecamp,  according  to  the  formula  of  the  monks.  The  formula  has 
been  kept  secret  in  his  family,  and  is  known  only  to  Mr.  Le  Grand  and 
•his  two  sons,  who  are  subdirectors  of  the  complainant.  Since  the  year 
1866  the  liquor  has  been  sold  under  the  name  of  "Benedictine,'*  and  is 
widely  known  by  that  name,  and  has  been  put  on  the  market  in  peculiar 
shaped  bottles,  provided  with  labels,  seals,  wrappers,  etc.,  of  a  distinctive 
character;  the  labels,  seals,  etc.,  so  in  use  have  also  been  filed  and  reg- 
istered in  the  proper  offices  as  a  trade-mark,  both  in  France  and  in  this 
country.  Mr.  Le  Grand  appears  to  have  conducted  the  business  of  manu- 
facturing and  selling  Benedictine  at  Fecamp  until  1876,JBvhen  a  corpora- 
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tion  (the  present  complaiDant)  was  duly  organized  under  the  laws  of 
France  to  continue  the  manufacture  at  the  same  place:  To  the  compa- 
ny so  organized  Le  Grand  assigned  the  formula  for  concocting  Benedictine, 
all  trade-marks,  labels,  real  estate,  and  property  of  every  kind  used  in 
connection  with  the  manufacture,  receiving  in  exchange  therefor  the 
capital  stock  of  the  company,  and  becoming  its  director  general,  which 
position  he  still  holds.  The  business  in  question  has  in  the  niean  time 
grown  to  large  porportions,  and  has  become  very  lucrative;  the  annual 
profits  ranging  from  350,000  to  500,000  fmncs.  Shortly  before  the  fil- 
ing of  the  bill  in  this  case,  the  Western  Distilling  Company  b^an  the 
manufacture  and  sale  of  a  cordial  called '"Benedictine,"  at  the  city  of  St. 
Louis,  Mo.  For  the  obvious  purpose  of  promoting  the  sale  of  the  article, 
the  distilling  company  caused  it  to  be  put  up  and  placed  on'lhe  market 
in  bottles  with  labels,  seals,  and  wrappers,  all  made  in  exact  imitation 
of  those  in  use  by  the  complainant  for  putting  up  Benedictine  by  it 
manufactured.  Even  a/ac  simile  of  the  signature  of  A.  Le  Orand,  aine, 
and  the  initials  of  his  name  A.  L.  under  the  words  "Ze  Directewr^^^  both 
of  which  appear  on  labels  used  by  the  complainant,  were  appropriated 
by  the  distilling  company,  for  use  on  the  same  labels  on  its  own  bottles. 
It  is  unnecessary,  however,  to  go  into  further  details.  It  is  sufficient  to 
say  that  the  cordial  manufactured  by  the  defendant,  and  by  it  termed 
"Benedictine,"  was  placed  on  the  market  in  such  guise  that  it  6ould  not 
be  distinguished  by  careful  inspection  from  the  cordial  prepared  by  the 
complainant,  and  that  it  was  also  put  up  in  such  form  as  to  indicate 
clearly  that  it  was  manufactured  at  Fecamp,  France,  and  not  in  this 
country.  Under  the  circumstances,  but  one  conclusion  is  admissible; 
and  that  is  that  the  defendant  intended,  by  putting  up  its  cordial  in  the 
manner  described,  to  deceive  the  public,  and  to  deprive  the  complainant 
of  a  portion  of  its  patronage  by  representing  its  own  goods  to  have  been 
manufactured  by  the  complainant.  In  the  light  of  these  facts  it  is  not 
very  material  whether  complainant  has  an  exclusive  property  in  the 
word  "Benedictine,"  as  applied  to  its  cordial,  or  has  or  has  not  a  tech- 
nical trade-mark,  entitling  it  to  protection  under  treaty  stipulations,  as 
in  any  everit  the  law  will  not  permit  a  person  to  disguise  goods  of  his 
own  production  as  those  of  some  other  manufacturer,  for  the  purpose  of 
purloining  the  latter's  custom  and  deceiving  the  public,  although  he  may 
make  use  of  no  words  or  symbols  except  such  as,  standing  by  themselves, 
and  in  an  ordinary  relation,  are  common  property.  McLean  v.  Fleming^ 
96  U.  S.  254;  Avery  v.  Meikle,  81  Ky.  73;  Oroft  v.  Day,  7  Beav.  84;  New- 
man V.  Alvord,  51  N.  Y.  192;  WotJierspomv.  Currie,  L.  R,  6  H.*L.  512; 
Sawyer  v.  Horn,  4  Hughes,  (U.  S.)  239;  Car8(m  v.  Ury,  39  Fed.  Rep.  779. 
Yet,  this  is  precisely  what  the  distilling  company  seems  to  have  done, 
and  still  threatens  to  do.  It  could  have  had  no  possible  motive  for  rep- 
resenting its  goods  to  be  of-  foreign  manufacture,  and  for  adopting  the 
same  dress,  down  to  the  minutest  detail,  that  complainant's  goods  have 
long  worn,  unless  it  was  to  profit  by  the  reputation  of  complainant's 
goods,  and  enable  it  to  make  a  successful  inroad  upon  complainant's 
trade. 

v.43F.no.6— 27 
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According  to  the  view  which  the  court  takes  of  the  case,  the  only 
question  deserving  of  serious  consideration,  is  whether  the  complain- 
ant is  not  precluded  from  obtaining  equitable  relief  by  certain  represen- 
tations which  it  makes  to  the  public  concerning  the  manufacture  of  its 
own  liquor.  It  is  claimed  by  the  defendant  that  the sodete  by  its  labels, 
seals,  advertisements,  etc.,  represents  that  the  Benedictine  by  it  sold  is 
manufactured  by  Benedictine  monks;  and,  if  this  contention  is  sustained 
by  the  evidence,  it  must  be  conceded  that  complainant  is  without  right 
to  equitable  relief.  Medicine  Co,  v.  Wood,  108  U.  8.  220,  2  Sup.  a. 
Rep.  436;  Siegert  v.  Abbott,  61  Md.  286.  The  contention  is  based  on 
the  fact  that  the  Latin  words  "Liquor  Monachorum  Benedictinorum  Abhatios 
Hscanenml^  appear  on  a  label  pasted  around  the  neck  of  all  of  the  socieU^s 
bottles;  that  an  advertisement  printed  in  French  is  also  wrapped  up  with 
each  bottle,  with  the  following  heading:  "  Veritable  Benedictine  Liqueur 
des  Moines  Benedictins  de  VAbbaye  De  Fecamp;'*^  and  that  the  wax  seal  on  the 
cork  of  each  bottle  has  impressed  thereon  the  figure  of  a  monk,  and  that 
one  of  the  labels  on  the  body  of  the  bottle  bears  the  cabalistic  letters  "D. 
O.  M.'*  I  attach  no  weight  to  the  suggestion  of  counsel  that  the  pictures 
of  complainant's  manufactory,  distributed  by  it  by  way  of  advertisement, 
represent  the  manufacture  to  be  carried  on  in  an  abbey,  for  the  reason 
that  no  one  liable  to  become  a  purchaser  of  Benedictine  would  be  apt  to 
mistake  a  modern  distillery  or  workshop,  such  as  the  cut  represents,  as 
the  abode  of  a  religious  order.  I  think  it  manifest  that  the  language 
above  quoted  from  the  label  and  the  advertisement  falls  short  of  a  rep- 
resentation that  it  is  the  order  of  Benedictine  monks  who  are  now  en- 
gaged at  Fecamp  in  the  manufacture  and  sale  of  Benedictine,  even  if  the 
literal  translation  of  the  language  be  adopted,  for  which  counsel  contend, 
and  even  if  the  court  disregards  the  idiomatic  meaning  of  the  particle 
"des,"  which  those  familiar  with  the  French  language  assert  should  be 
given  to  it,  when  used  as  in  the  above-mentioned  advertisement.  If 
the  phrase  found  in  the  advertisement  be  read  as  follows:  "Gk^nuine 
Benedictine  Liquor  of  the  Benedictine  Monks  of  the  Abbey  of  Fecamp," 
that  does  not  necessarily  imply  that  the  liquor  was  made  by,  or  that  it 
belongs  to  the  Benedictine  monks  of  the  abbey  of  Fecamp,  because  one 
of  the  approved  and  ordinary  uses  of  the  preposition  "of"  is  to  indicate 
origin,  and  sometimes  to  indicate  use,  as  well  as  to  signify  possession 
or  ownership.  Hence,  without  giving  any  unusual  meaning  to  the 
words,  a  person  reading  the  label  and  advertisement  in  question  might 
understand  the  representation  to  be  that  the  article  referred  to  is  a  liquor 
of  the  very  same  kind  that  was  originally  compounded  by  the  Benedic- 
tine monks  of  the  abbey  of  Fecamp,  or  that  it  was  the  genuine  article 
at  some  time  or  other  used  by  the  monks  of  that  abbey,  and  distin- 
guished for  such  use.  Evidently  the  phrase,  "Liquor  of  the  Benedictine 
Monks,"  etc.,  is  one  that  may  be  interpreted  in  several  ways  without  do- 
ing violence  to  the  ordinary  use  of  language;  and  I  am  of  the  opinion 
that  people  of  ordinary  intelligence  would  generally  regard  it  as  a  repre- 
sentation that  the  liquor  in  question  is  compounded  according  to  a  for- 
mula invented  or  heretofore  used  by  the  monks  of  the  abbey  of  Fecamp, 


Digitized  by 


Google 


80CIBTE  ANONYME,  ETC.,  V.  WE8TEBN  DISTILLINQ  Oa  419 

rather  than  as  a  representation  that  the  monks  of  that  abbey  are  still  en- 
gaged in  the  manufacture,  and  that  the  article  is  of  their  production. 
This  opinion  is  reinforced  by  other  representations  made  by  complain- 
ant's labels  and  advertisements.  One  of  the  advertisements  clearly  shows 
that  Benedictine  is  manufactured  at  Fecamp,  France,  by  the  complain- 
ant, and  that  it  is  a  French  corporation  with  a  capital  of  2,500,000 
francs,  and  has  commercial  agencies  in  various  countries.  One  of  the 
labels  invariably  placed  on  complainant's  bottles,  as  heretofore  men- 
tioned, has  a/ac  aimile  of  the  signature  of  "A.  Le  Grand,  aine;^^  another 
bears  the  initials  of  his  name  under  the  words  "  Le  Directeur; "  and  a  third 
label  states,  in  substance,  that  every  bottle  of  genuine  Benedictine  put 
on  the  market  bears  a  fac  simile  of  the  signature  of  "A.  Le  Grand,  awic, 
Directeur  General.''^  The  words  "Directeur  GeneraV'  certainly  do  not  sug- 
gest the  head  of  a  religious  order,  but  rather  the  manager  of  a  trading 
or  manufacturing  establishment.  In  view  of  these  facts  it  seems  evident 
that  no  person  of  average  intelligence,  who,  with  ordinary  care,  consults 
complainant's  labels,  advertisements,  etc.,  with  a  view  of  ascertaining 
who  is  the  manufacturer  of  Benedictine,  would  be  liable  to  conclude  that 
it  was  manufactured  by  a  society  of  monks,  and  buy  the  article  on  the 
strength  of  such  belief. 

In  support  of  the  same  defense  now  under  consideration  it  is  further 
suggested  that  Benedictine  is  not  made,  according  to  a  recipe  of  the 
monks,  from  herbs  grown  on  the  fallows  of  Normandy,  and  that  the  rep- 
resentation to  that  effect  in  complainant's  advertisements  is  false.  It  is 
no  doubt  true  that  the  Benedictine  put  upon  the  market  by  defendant 
is  not  made  according  to  such  recipe,  or  of  §uch  herbs,  although  its  cir- 
culars contain  a  representation  substantially  to  that  effect.  But  there  is 
no  evidence  in  the  case  that  the  representation  is  false  as  applied  to  the 
foreign  article  actually  manufactured  at  Fecamp;  on  the  contrary,  there 
is  in  the  record  the  statement  of  A.  Le  Grand,  Sr.,  supported  by  strong 
corroborative  facts,  that  the  representation  is  in  every  respect  true;  and 
the  court  would  not  be  warranted  in  rejecting  his  testimony  merely  be- 
cause Le  Grand  refused,  on  his  cross-examination,  to  publish  the  for- 
mula. 

Finally,  it  is  urged  that  complainant  is  guilty  of  such  misrepresenta- 
tion as  precludes  equitable  relief,  because  the  fact  is  not  disclosed  by  its 
labels  or  wrappers  that  the  business  conducted  by  A.  Le  Grand,  Sr.,  up 
to  1876  has  since  then  been  conducted  by  a  corporation, — the  present 
complainant.  This  contention  appears  to  the  court  to  be  without  merit, 
for  the  following  reasons:  One  of  the  advertisements  of  Benedictine,  cir- 
culated by  the  complainant,  does  show,  as  before  noted,  that  the  liquor 
is  manufactured  at  Fecamp,  by  a  business  corporation, — the  "Societe 
Anonyme  de  la  Distillerie,^^  etc.  And  with  respect  to  the  labels  and  wrap- 
pers on  the  bottles,  in  use  prior  to  1876  and  since,  it  may  be  said  that 
they  never  did  represent  Mr.  Le  Grand,  Sr.,  to  be  the  sole  party  in  in- 
terest in  the  manufacture  of  Benedictine.  The  substantial  representa- 
tion conveyed  by  the  labels  on  this  point  has  always  been  that  Le  Grand 
was  directeur  or  directeur  gaxeral  of  some  conxiern  (whether  partnership  or 
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corporation  is  not  stated)  that  was  engaged  at  Fecamp  in  the  manufoct- 
urc  of  Benedictine.  Furthermore,  the  change  that  took  place  in  the 
business  in  1876  was  of  such  character  that  no  dealer  in  BenedicUne 
would  probably  regard  it  as  of  any  importance.  Mr.  Le  Grand  retained 
the  ownership  of  the  bulk  of  the  stock  of  the  company,  and  became  its 
executive  head  or  manager.  The  liquor  was  thereafter  produced  under 
the  supervision  of  the  former  manufacturer,  and  mainly  for  his  profit, 
at  the  same  place,  at  the  same  distillery,  and  according  to  the  same 
formula.  I  fail  to  discover  in  the  last  contention  of  defendant's  coun« 
sel  any  valid  ground  for  refusing  equitable  relief.  Therefore  my  conclu- 
sion upon  the  whole  case  is  that  defendant  should  be  restrained  from 
making  use  of  complainant's  labels,  wrappers,  circulars,  etc.,  in  the 
manner  heretofore  done,  and  that  it  should  be  compelled  to  account  for 
whatever  profits  it  has  realized  from  such  unlawful  use.  It  will  be  so 
ordered. 


Enoch  Morgan's  Sons  Co.  v.  Wendover  d  al. 
{Circuit  Court,  D.  New  Jersey,    September  88, 1890.) 

TbADE-MaBK— In  PRTXGEMKNT. 

Complainant  had  a  trade-paark  in  the  word  *<Sapol!o,^  used  to  designate  a  par- 
ticular kind  of  soap.  When  persons  called  at  defendant's  store  and  asked  for 
^^Sapolio,  **  their  salesman  would,  without  explanation,  pass  out  a  soap  called 
**  Pride  of  the  Kitchen, "  on  which  these  words  were  plainly  marked,  and  receive 
the  customary  price.  The  wrappers  used  on  the  two  soaps  were  entirely  different, 
and  the  size  and  shape  of  the  cakes  also  differed.  Held  that,  though  there  was  no 
use  of  the  word  **Sapolio"  on  the  soap,  and  no  resemblance  in  the  packages,  the 
transaction  amounted  to  an  infringement  ol  plaintiff's  trade-mark,  and  would  be 
enjoined. 

In  Equity.     On  bill  for  injunction. 
Rowland  Cox^  for  complainant. 
Riker  &  Riker^  for  defendants. 

Green,  J.  This  is  a  suit  in  equity  to  restrain  the  unlawful  use  of 
the  trade-mark  or  symbol,  "Sapolio."  The  bill  alleges  that  the  com- 
plainant is  the  assignee  of  the  originators  of  the  word  "Sapolio,"  a  word 
used  to  designate  a  scouring  soap,  which  has  for  many  years  been  widely 
known  and  recognized  by  the  public  as  the  trade-mark  or  trade-name  of 
the  complainant;  that  the  complainant  has  a  right  to  the  exclusive  use 
of  this  word-symbol  in  every  lawful  way;  and  that  such  exclusive  use 
has  been  upheld  by  the  courts,  and  admitted  by  all.  The  defendants 
are  charged  with  selling  publicly  a  scouring  or  sand  soap,  under,  as,  and 
fur  Sapolio,  which  is  not  Sapolio,  and  is  not  the  maiuii'acture  of  the 
complainants.  The  facts  proved  are  that,  on  three  or  four  occasions, 
certain  agents  of  the  complainant  went  to  the  store  of  the  defendants, 
in  Newark,  N.  J.,  and  asked  for  Sapolio.  The  salesman  of  the  defend- 
ant immediately   delivered   to  the   purchaser   a  cake  of  soap  called 
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**Pride  of  the  Kitchen,"  without  explanation,  and  received  the  custom- 
ary price.  It  is  this  class  of  transactions  which  the' complainant  in- 
sists constitutes  infringement  of  its  trade-mark  or  symbol.  It  is  ad- 
mitted that  the  soap  designated  as  "Pride  of  the  Kitchen"  is  enveloped 
in  a  wrapper  wholly  different  from  that  used  to  envelop  Sapolio,  and 
that  the  shape  and  size  of  the  cake  also  differs  from  the  usual  size  of  a 
cake  of  Sapolio.  It  is  further  admitted  that  the  words  "Pride  of  the 
Kitchen"  are  plainly  printed  in  lai^e  and  legible  type  across  the  wrap- 
per enveloping  that  soap.  Upon  the  argument,  I  expressed  some  doubt 
whether  the  proofs  did  anything  more  than  show  a  case  either  of  decep- 
tion as  between  the  buyer  and  the  seller,  or  of  an  acquiescence,  on  the 
part  of  the  purchaser,  in  the  open  substitution  of  the  one  soap  for  the 
other  by  the  salesman;  but,  upon  reflection,  I  am  of  opinion  that  the 
transaction  constituted  an  infraction  of  the  property  rights  of  the  com- 
plainant, and  is  actionable.  It  is  perfectly  well  settled  that  a  "trade- 
mark" is  property.  If  so,  any  use  of  it  by  others  than  the  owner  or 
rightful  possessor,,  if  unauthorized,  is  unlawful.  The  property  of  the 
complainants  in  this  trade-mark  or  symbol  is  not  only  not  disputed,  but 
clearly  admitted,  by  the  answer,  and  is  as  clearly  established  by  the 
proofs.  The  law,  then,  is  bound  to  protect  the  owner  of  this  property 
in  the  use,  and  the  exclusive  use.  Now,  what  did  the  transaction  in 
the  store  of  the  defendants,  as  disclosed  in  the  proofs,  amount  to? 
Simply  this:  When  asked  by  the  complainant^s  agent  for  a  cake  of 
Sapolio,  the  defendant's  agent,  in  response,  delivered  a  cake  of  Pride  of 
the  Kitchen,  which,  in  effect,  was  an  assertion  that  the  cake  delivered 
was  Sapolio,  the  very  identical  soap  which  had  been  asked  for.  In  other 
words,  the  act  of  the  defendant's  salesman  was  a  sale  of  a  soap  not  made 
by  the  complainants,  as  and  for  the  soap  of  the  complainant  known  as 
"Sapolio,"  and  thereby  constituted  an  assertion  on  his  part  that  it  was 
Sapolio.  If  acts  speak  louder  than  words,  then  this  assertion  was  more 
positive  and  emphatic  than  if  it  had  been  spoken  aloud.  The  result  is 
that  an  article  manufactured  by  A.  has  been  successfully  palmed  off 
upon  an  innocent  purchaser  as  an  article  manufactured  by  B.,  and  as 
the  article  for  which  the  purchaser  made  inquiry;  and  this  has  been  ac- 
complished by  a  deception  arising  from  and  based  upon  what  must  be 
held  to  be  an  unlawful  use  of  a  trade-mark  or  word-symbol,  the  right 
of  property  in  which  belongs  solely  to  the  complainant.  That  the  act 
of  the  salesman  in  offering  "Pride  of  the  Kitchen"  in  response  to  a  de- 
mand for  "Sapolio"  is,  though  done  silently,  a  positively  unlawful  act,  is 
clear.  Its  unlawfulness  consists  in  an  attempt  to  steal  away  the  busi- 
ness of  the  complainant  for  the  benefit  of  the  manufacturers  of  "Pride 
of  the  Kitchen."  It  is  clearly  the  object  of  the  law  of  trade-marks  to 
prevent  this.  In  Celluloid  Manufg  Co.  v.  Cdlonite  Manufg  Cb.,  32  Fed. 
Rep.  97,  Mr.  Justice  Bradley  uses  this  language: 

"It  is  the  object  of  the  law  relating  to  trade-marks  to  prevent  one  man 
from  unfairly  stealing  away  anotiier's  business  and  good- will.  Fair  compe- 
tition in  business  is  legitimate,  and  promotes  tlie  public  good;  but  an  unfair 
appropriation  of  another's  business,  by  using  his  name  or  trade-mark,  or  an 
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imitation  thereof  calculated  to  deceive  the  public,  or  in  any  other  way,  is 
justly  punishable  by  damages,  and  will  be  enjoined  by  a  court  of  equity." 

The  words,  "unfair  appropriation  of  another's  business  *  *  *  in 
any  way,"  are  quite  comprehensive  enough  to  include  the  act  which,  in 
effect,  represents  Pride  of  the  Kitchen  to  be  the  article  demanded  when 
Sapolio  is  asked  for.  Any  act  or  thing  done  to  induce  the  belief 
that  the  one  article  is  in  fact  the  other  is  unfair,  and  indeed  unlawful; 
and  this  is  the  true  meaning  and  intent  of  the  acts  of  the  defendant's 
salesman  complained  of.  The  case  falls  clearly  within  the  principle  that 
equity  should  prevent  a  party  from  fraudulently  availing  himself  of 
the  trade-mark  of  another,  which  has  already  obtained  currency  and 
value  in  the  market,  by  whatever  means  he  may  devise  for  that  purpose. 
The  defendants  had  no  right  to  represent,  by  word  of  mouth  or  by  act, 
directly  or  indirectly,  that  Pride  of  the  Kitchen  was  Sapolio,  and  yet 
this  is  what  the  acts  of  their  agents  amount  to.  Such  acts  should  be 
restrained.  They  constitute  false  representations,  which  tend  to  mislead 
the  public,  and  divert  custom  from  the  one  manufacturer  to  the  other. 
Let  an  injunction  issue,  as  prayed  for.     The  question  of  costs  is  reserved. 


Ward  v.  Kichmond  <fe  D.  R.  Co. 
{Circuit  Court,  B,  South  CaroliTia,    August  36, 1890.) 

Railroad  Companies— Aooidbnts  at  Crossings. 

Plaintiff  attempted  to  drive  over  defendant's  track  at  a  street  crossing,  without 
stopping  to  look  or  listen,  and  was  struck  by  a  passing  train,  which  he  could  easily 
have  seen  before  he  went  on  the  track.  The  train  was  two  hours  behind  the 
schedule  time.  Plaintiff's  witnesses  testiHed  that  they  heard  the  Whistle  either  at 
a  crossing  500  yards  distant,  or  at  one  500  yards  further;  while  defendant's  wit- 
nesses, passengers  on  the  train,  testified  the  whistle  was  sounded  at  all  the  cross- 
ings, and  the  engineer  testified  to  the  same  effect.  Held,  that  a  verdict  in  plain- 
tiff's favor  would  be  set  aside. 

On  Motion  for  New  Trial. 

Benet,  McOuUotigh  &  Parker  and  John  0.  OaperSy  for  plaintiff. 

WeUs  &  OrTy  for  defendant. 

SmoNTON,  J.  The  plaintiff,  a  farmer,  residing  a  few  miles  from  Green- 
ville, and  whose  business  took  him  into  that  city  very  frequently,  had 
spent  the  day  in  town,  and  was  returning  to  his  home  between  7  and  8 
o'clock  in  the  evening.  He  was  driving  in  his  wagon  on  West  street, 
one  of  the  streets  of  Greenville,  and  was  in  the  act  of  crossing  the  track 
of  the' defendant  at  the  West-Street  crossing.  Above  this  place,  about 
500  yards,  is  the  Buncombe-Street  crossing,  and  beyond  that  again  is 
another  crossing  generally  known  as  the  "Mountain-Road  Crossing,"  some 
600  yards  further.  Just  as  defendant  was  in  the  act  of  crossing,  a  loco- 
motive drawing  a  train  of  seven  coaches  came  in  collision  i?vith  his  wagon, 
knocked  him  out,  and  injured  him.     One  approaching  the  West-Street 
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crossing  can,  for  300  yards,  get  occasional  views  of  the  railroad  track  in 
the  direction  from  which  the  train  was  approaching  on  this  occasion; 
and,  for  60  yards  from  the  crossing,  the  railroad  track  is  visible  for  over 
300  yards,  partially  obstructed  by  small  bushes.  In  his  examination 
the  plaintiff  admitted  that  he  had  been  drinking  on  that  day,  and  at 
the  time  of  the  accident  was  neither  drunk  nor  sober.  He  approached, 
and  went  on  the  crossing  without  looking  for,  or  listening  for,  any  ap- 
proaching train.  The  one  which  collided  with  him  was  a  passenger 
train,  two  hours  behind  schedule  time.  Witnesses  for  plaintiff,  resi- 
<lent  in  that  locality,  heard  the  whistle  of  the  train  either  at  the  Mount- 
ain-Road crossing,  or  at  the  Buncombe  crossing.  Those  for  the  defend- 
ant*, all  of  them,  but  one,  passengers  on  the  train  intending  to  get  out  at 
Greenville,  and  that  one  waiting  for  the  coming  train,  say  that  the  whistle 
sounded  for  all  the  crossings,  followed  by  the  long  whistle  for  the  sta- 
tion, in  the  act  of  crossing  Buncombe  street,  and  then  by  the  cattle  sig- 
nal. The  engineer,  who  testified  that  he  blew  all  the  crossing  signals, 
said  that  he  saw  the  wagon  of  the  plaintiff  when  he  was  about  65  yards 
from  it;  that  he  blew  the  cattle  signals,  and  put  on  his  air-brakes,  slop- 
ping his  train  just  beyond  the  crossing,  but  too  late  to  avoid  collision. 
The  train  was  well  equipped.  The  case  was  submitted  to  the  jury,  not- 
withstanding the  motion  that  they  be  instructed  to  find  for  the  defend- 
ant. Two  questions  were  submitted  to  them:  Was  the  defendant  negli- 
gent? If  this  were  answered  in  the  aflSrmative,  was  there  contributory 
negligence  on  the  part  of  the  plaintiff?  They  were  carefully  instructed 
as  to  the  law  of  the  aise.  There  were  no  exceptions  to  the  charge.  The 
verdict  was  for  plaintiff,  $1,100.  The  defendant  moves  for  a  new  trial. 
The  general  rule  is  that  every  one  approaching  a  railroad  crossing,  at 
any  time,  must  exercise  ordinary  care  in  the  use  of  his  sense  of  sight  and 
of  hearing  in  order  to  discover  and  guard  against  any  approaching  train. 
See  Beach,  Contrib.  Neg.  p.  191,  §  63,  and  cases  quoted;  Schofidd  v. 
RdUimy  O).,  114  U.  S.  617,  5  Sup.  Ct.  Rep.  1125.  The  statute  law  of 
South  Carolina  goes  beyond  this  general  rule.  It  requires  a  locomotive 
approaching  a  crossing  like  the  one  in  this  case  to  ring  a  bell  or  sound 
the  whistle  at  the  (listance  of  at  least  500  yards  from  the  crossing,  and 
to  keep  up  the  ringing  or  whistling  until  the  locomotive  has  crossed  the 
highway.  Gen.  St.  S.  C.  §  1483.  Section  1529  of  the  same  chapter 
provides  that,  if  one  be  injured  in  person  or  property  by  collision  with 
the  engine  or  cars  of  a  railroad  corporation  at  a  crossing,  and  it  appears 
that  the  corporation  neglected  to  give  the  signals  required  by  that  chap- 
ter, and  that  such  neglect  contributed  to  the  injury,  the  corporation 
shall  be  liable  for  all  damages  caused  by  the  collision,  unless  it  be  shown 
that,  in  addition  to  mere  want  of  ordinary  care,  the  person  injured  was, 
at  the  time  of  collision,  guilty  of  gross  or  willful  negligence,  or  was 
acting  unlawfully,  and  that  such  gross  or  willful  negligence,  or  unlawful 
act,  contributed  to  the  injury.  Under  these  provisions  of  the  statute 
law  of  South  Carolina  the  jury  were  instructed  to  inquire  if  the  signals, 
herein  provided  for,  were  given  Their  verdict  answers  this  question  in 
the  negative.     They  were  also  instructed  to  inquire  if  the  plaintiff  was 
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guilty  of  negligence,  gross  or  willfiil,  which  contributed  to  the  injur}'. 
They  were  told  that  these  terms  were  not  synonymous;  that  gross  negli- 
gence implied  carelessness,  want  of  apprehension  of  danger;  willful  n^- 
ligence  was  recklessness,  notwithstanding  knowledge  of  danger.  The 
one  is  passive,  the  other  active.  The  verdict  answers  this  question  in 
the  negative  also.  If  the  verdict  is  the  solution  of  conflicting  evidence, 
it  will  not  be  disturbed.  Our  inquiry  then  is,  was  there  enough  of  un- 
disputed testimony  in  the  case  to  induce  the  conviction  that  the  verdict 
on  this  point  was  i^ainst  the  evidence?  It  is  difficult,  if  not  impossi- 
ble, to  formulate  a  definition  which  will  cover  every  case  of  gross  n^li- 
gence.  The  surrounding  circumstances  will  always  control  the  charac- 
ter of  the  act.  What  might  be  only  a  waAt  of  ordinary  care  under  some 
circumstances  would  be  gross  carelessness  under  others.  In  White  v. 
Railroad  Co.,  9  S.  E.  Rep.  96,  the  supreme  court  of  South  Carolina  say: 
'^  Gross  negligence  is  the  absence  of  that  kind  of  care  which  even  the  most 
careless  and  indifferent  would  be  expected  to  exercise  under  the  existing 
circumstances."  In  the  case  before  us  the  plaintiff,  after  dark,  was  ap- 
proaching a  railroad  crossing  with  which  he  was  perfectly  acquainted. 
A  train  of  cars  was  rapidly  approaching.  Although  it  did  not  give  the 
continuous  signal  required  by  statute,  it  did  give  notice  of  its  approach. 
The  witnesses  for  plaintiff  heard  it  whistle,  either  at  the  Mountain-Road 
crossing  or  at  the  Buncombe-Street  crossing.  Those  for  the  defendant 
heard  it  whistle  at  both  of  these  crossings,  and  then  give  the  long  whistle 
for  the  station.  The  first  set  of  witnesses  were  residents  of  the  locality, 
with  no  special  interest  in  the  arrival  of  the  train.  The  other  set  were 
specially  interested  in  the  approach  and  arrival  of  the  train  at  Greenville, 
anil  more  on  the  alert  for  the  signals.  Notwithstanding  this,  the  plain- 
tiff continued  on  his  course,  got  on  the  track,  and  was  crossing  it  when 
the  train  was  a  little  over  65  or  70  yards  off,  and  easily  visible,  certainly, 
from  that  distance,  taking  no  sort  of  precaution,  using  neither  his  eyes 
nor  his  ears.  Had  he  listened,  he  must  have  beard  the  whistle,  or  the 
roar  of  the  coming  train.  Had  he  looked,  he  must  have  seen  its  lights. 
It  is  impossible  to  avoid  the  conviction  that,  although  he  was  neither 
drunk  nor  sober,  nevertheless  the  drinks  he  had  taken  had  induced  a 
frame  of  mind  which  made  him  ^'careless  and  indifferent  to  conse- 
quences," and  had  led  to  "the  absence  of  the  care  which  a  sober  man, 
however  careless  and  indifferent,  would  have  exercised  under  the  cir- 
cumstances." Had  he  used  his  senses,  he  could  have  stopped.  In 
not  stopping,  he  contributed  to  his  injury.  The  jury  was  fully  advised 
as  to  the  principles  of  law  to  which  these  facts  would  apply.  Their 
verdict  would  indicate  either  that  they  mistook  the  principles  or  that, 
through  bias  or  prejudice,  they  misapplied  them.  The  frank  admission 
by  the  plaintiff  of  the  controlling  fact  that,  in  the  act  of  crossing,  he 
used  neither  his  sight  nor  his  hearing  was  entirely  overlooked  by  the 
jury.  Their  verdict  cannot  stand.  JTiurston  v.  Martin,  5  Mason,  497- 
The  case  of  Petrie  v.  Railroad  Co.,  29  S.  C.  303,  7  S.  E.  Rep.  515,  resem- 
bling  this  case  so  much  in  its  facts,  does  not  conflict  with  this  opinion. 
The  supreme  court  do  not  deny  that  going  upon  a  railroad  track  so  cov* 
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ered  up  as  to  render  hearing  or  sight  impossible  would  be  gross  con- 
tributory negligence.  The  error  for  which  they  sent  the  case  back  was 
the  expression  by  the  circuit  judge  of  his  opinion  on  the  facts;  the  rule 
in  this  state  being  that  a  judge  cannot,  by  word,  and  perhaps  by  voice 
or  gesture,  by  countenance  or  emphasis,  aid  the  jury  in  their  exclusive 
province, — ^the  decision  on  the  facts.  In  Schofidd  v.  Railway  Co. ,  mpra^ 
the  supreme  court  of  the  United  States  sustained  the  trial  judge  in  his 
instruction  to  the  jury  to  find  for  the  defendant,  under  circumstances 
very  similar  to  those  of  the  case  at  bar.     Enter  an  order  for  a  new  trial. 


MrrcHBLL  et  aL  v.  Mtjrpht. 
(Circuit  CourU  W,  D.  Pennsylvania,    Aagust  5, 1890.) 

1.  Tbusts— Implied  Tbusts. 

A  deed  from  B.,  M.,  and  P.  to  Joseph  Pennock  for  a  tract  of  land  contained  the 
recital:  "And  whereas,  the  said  land  is  intended  to  be  for  a  residence  for  Will- 
iam Murphy  and  his  family,  and  the  said  Joseph  Pennock  pays  towards  the  pur- 
chase money  $1,200,  and  Isaac  M.  Pennock  «  *  «  pays  $500,  and  Archibald 
PauU  *  *  *  pays  $500.  ^*  The  oonveyance  was  to  Joseph  Pennock,  "in  trust,  as 
well  for  the  said  Isaac  M.  Pennock  and  Archibald  PauU  as  for  himself,  in  the  pro- 
portions the  amount  paid  by  each  bears  to  the  whole  purchase  money.  **  These  per- 
sons put  Murphy  into  possession  for  no  defined  period.  Held,  that  there  was  no 
implied  trust  in  favor  of  William  Murphy  and  bis  family,  and  his  possession  was 
that  of  a  mere  tenant  at  will. 

8.  Adtbrbb  Pobsession. 

Murphy,  with  his  family,  remained  in  possession  of  the  land  until  his  death,  and 
thereafter  his  widow  continued  in  possession  for  more  than  21  years.  Held  that,  as 
her  husband's  possession  was  in  subordination  to  the  title  of  the  rightful  owners, 
her  continued  possession  was  of  the  same  character,  and  that,  in  the  absence  of 
evidence  that  she  had  renounced  the  privity  between  her  and  the  rightful  owners, 
or  bjy  some  unequivocal  act  had  severed  it,  she  could  not  avail  herself  of  the  statute 
of  limitations. 

Ejectment. 

In  pursuance  of  a  written  stipulation  this  case  was  tried  by  the  court 
without  the  intervention  of  a  jury.  The  following  facts,  therefore,  are 
found  by  the  court : 

(1)  The  title  to  the  piece  of  land  described  in  the  writ  in  this  case  being  in 
Isaac  Beeson,  George  Meason,  and  Charles  Peach,  these  persons,  by  their  deed 
dated  March  27, 1851,  for  the  stated  consideration  of  ^2,200  therein  acknowl- 
edged as  having  been  paid  by  Joseph  Pennock,  Isaac  M.  Pennock,  and  Arch- 
ibald Paull,  conveyed  said  piece  of  land  to  said  Joseph  Pennock  in  trust  as 
follows,  namely:  "To  have  and  to  hold  the  same,  with  the  appurtenances 
thereunto  belonging,  unto  him,  the  said  Joseph  Pennock,  his  heii*s  and  assigns, 
in  trust,  as  well  for  the  said  li^aac  M.  Pennock  and  Archibald  Paull  as  for 
himself,  in  the  proportions  the  amount  paid  by  each  bears  to  the  whole  pur- 
cthase  money."  The  said  deed,  after  reriting  the  chain  of  title  from  the  com- 
monwealth of  Pennsylvania  down  to  said  Peach  to  several  tracts  ot  land  of 
which  the  piece  here  in  question  is  a  part,  contains  this  recital  just  before  the 
conveying  clause,  namely:  "And  whereas,  tlie  said  Peach  has  sold  fifty  acres 
of  the  same  to  Joseph  Pennock,  of  the  city  of  Pittsburgh,  in  trust,  as  herein- 
after stated;  and  wherois,  the  said  land  is  Intended  to  be  for  a  residence  for 
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William  Murphy  and  his  family,  and  the  said  Joseph  Fennock  pays  towards 
the  purchase  money  twelve  hundred  dollars,  and  Isaac  M.  Fennock,  of  the 
city  of  Fittshurgh,  pays  five  hundred  dollars,  and  Archibald  Faull,  of  the  city 
of  Wheeling,  Va.,  pays  five  hundred  dollars."  (2)  The  said  Joseph  Fennock 
and  Archibald  Fauli  had  each  married  a  sister  of  said  William  Murphy.  The 
latter,  at  the  date  of  said  deed,  was  in  ill  health,  and  he  continued  an  invalid 
until  his  death.  (3)  In  the  year  1851,  soon  after  the  date  of  said  deed,  said 
Joseph  and  Isjiac  M.  Fennock  and  Archibald  Faull  put  said  William  Murphy 
into  possession  of  said  piece  of  land,  and  he  resided  thereon  with  his  wife. 
Sarah  Murphy,  the  present  defendant,  and  their  children,  until  his  death,  in 
1860,  holding  the  land  during  his  occupancy  in  subserviency  to  the  title  of 
said  Fennocks  and  Faull.  (4)  After  the  death  of  her  husband,  the  said  Will- 
iam Murphy,  the  defendant  remained  in  the  possession  of  said  piece  of  land, 
residing  thereon  with  her  children,  and  her  possession  thereof  has  been  con- 
tinuous from  her  husband's  death  down  to  this  time.  (5)  On  July  2,  1866, 
said  Joseph  and  Isaac  M.  Fennock  executed  a  Written  lease,  whereby  they  let 
and  demised  to  the  defendant  said  piece  of  land  for  the  term  of  15  years  from 
April  1,  1866,  for  the  use  of  herself  and  the  children  of  William  Murphy  and 
herself,  at  a  nominal  rent,  and  ou  July  6,  1866*,  she  executed  and  delivered  to 
the  agent  of  said  Fennocks  an  instrument  of  writing  of  which  the  following 
is  a  copy: 

"I,  Sarah  Murphy,  widow  of  William  Murphy,  deceased,  for  myself  and  the 
children  of  the  said  William,  hereby  acknowledge  and  declare  that  as  to  12-22 
and  5-22  parts  of  the  tract  of  land  on  the  Connelisville  road,  in  N.  Union 
township,  Fayette  county,  Pennsylvania,  containing  about  fifty  acres,  on 
which  we  now  reside,  and  have  resided  since  April  1st,  1851,  we  hold  and  have 
held  the  same  under  and  as  tenants  at  will  of  Joseph  Fennock  and  Isaac  M. 
Fennock  m  connection  with  Archibald  Faull,  and  according  to  his  last  will; 
we  now  accepting  a  lease  of  said  interest  from  said  Joseph  and  Isaac,  for  the 
term  of  fifteen  years,  from  April  1, 1866,  dated  July  2nd,  1866,  upon  the  rent 
and  terms  therein  stated.  Witness  my  band  and  seal  this  sixth  day  of  July, 
A.  D.  1866.  Sarah  B.  Murphy.    [Seal.] 

"Test:   John  Collins." 

(6)  The  said  Archibald  Faull  died  in  the  year  1854,  and  all  the  right,  title, 
and  interest  In  and  to  said  piece  of  land  which  he  acquired  under  the  aforesaid 
deed  of  March  27, 1851,  by  virtue  of  his  last  will  and  otherwise,  became  vested 
in  the  plaintiffs  before  the  date  of  this  suit,  viz.,  the  6th  day  of  September, 
1888.  (7)  When  the  writ  in  this  case  was  served  on  the  defendant  she  was 
residing  on  said  piece  of  land  with  one  daughter,  a  child  of  William  Murphy 
and  herself,  and  a  granddaughter,  the  minor  child  of  a  deceased  daughter,  and 
this  child  and  grandchild  still  live  with  heron  the  land.  (8)  The  taxes  on 
said  piece  of  land  were  paid  by  William  Murphy,  or  by  the  defendant,  during 
his  life-time  and  occupancy,  and  since  his  death  by  the  defendant.  The  land 
was  assessed  in  the  name  of  Joseph  Fennock  from  1851  down  to  18679  an^ 
since  then  has  been  assessed  in  the  defendant's  name. 

J,  M,  Stoner  and  Edward  Campbell^  for  plaintifib. 
£>.  L,  Meairezat,  for  defendant. 

AcHBsoN,  J.  Upon  the  facts  here  appearing,  I  am  quite  unable  to 
see'  how  the  defendant  can  successfully  resist  a  recovery  by  the  plaintifTs. 
Two  grounds  of  defense  are  relied  on.  In  the  first  place,  the  defendant 
sets  up  title  under  the  statute  of  limitations.  But  undeniably  her  bus- 
band,  William  Murphy,  entered  by  the  permission  of  Joseph  and  Isaac 
M.  Fennock  and  Archibald  Faull,  and  bis  possession  never  ceased  to 
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be  in  subordination  to  their  tide.  It  is  well  settled  that  when  the  orig- 
inal possession  by  the  holder  of  land  is  in  privity  with  the  title  of  the 
rightful  owner,  nothing  short  of  an  open  and  explicit  disavowal  and  dis- 
claimer of  holding  under  that  title  and  assertion  of  title  in  himself  brought 
home  to  the  other  party  will  enable  such  holder  to  avail  himself  of  the 
statute  of  limitations.  Cadwalader  v.  Appy  81  Pa.  St.  194;  ZeUer^s  Lessee 
v.  Eckerty  4  How.  289.  But  William  Murphy  never  disavowed  the  title 
of  those  who  put  him  into  possession,  nor  did  he  ever  indicate  in  any 
manner  an  intention  to  hold  adversely.  And,  as  his  possession  was  in 
subserviency  to  the  title  of  the  rightful  owners,  the  continued  possession, 
upon  his  death,  of  his  widow,  the  defendant,  was  of  the  same  character. 
Bannon  v.  Brandon^  34  Pa.  St.  263.  In  that  case  it  was  held  that  the 
widow  of  a  tenant  for  life,  who  continues  in  possession  without  any  con- 
tract between  herself  and  the  owner  of  the  land,  holds  in  subordination 
to  the  title  of  the  latter,  and  not  adversely.  Having  entered  by  right 
under  her  husband,  when  the  right  ceased  and  she  held  over,  she  was  at 
least  a  tenant  by  sufferance.  Id.  Now  it  is  not  shown  that  the  defend- 
ant ever  renounced  the  privity  between  her  and  the  rightful  owners,  or 
by  any  unequivocal  act  severed  that  privity.  That  she  paid  the  taxes 
was  nothing  more  than  her  plain  duty,  since  she  had  the  full  and  free 
use  and  enjoyment  of  the  premises.  Without  regard,  then,  to  the  trans- 
action between  the  Pennocks  and  the  defendant  in  the  year  1866,  the 
lease  executed  by  them,  and  "the  declaration  of  tenure"  executed  by  her, 
the  conclusion  cannot  be  avoided  that  the  defense  of  the  statute  of  limit- 
ations set  up  against  the  plaintiffs  has  no  foundation  to  rest  on. 

The  other  and  totally  different  ground  of  defense  taken  by  the  defendant 
is  that  the  right  of  possession  to  the  land  is  in  the  surviving  family  of  Will- 
iam Murphy  "for  a  residence, "such  right  being  evidenced  by  the  recital  in 
the  deed  from  Beeson  and  others  to  Joseph  Pennock,  viz. :  "And  whereas, 
the  said  land  is  intended  to  be  for  a  residence  for  William  Murphy  and 
his  family,"  etc.,  and  the  intention  executed,  by  putting  him  into  posse^ 
sion.  But  William  Murphy  was  not  a  party  to  that  deed.  Neither  did 
he  contribute  aught  to  the  consideration  paid.  The  purchase  was  alto- 
gether res  inter  alios  acta.  The  deed  contains  an  express  trust  declared  in 
very  apt  words  in  favor  of  Isaac  M.  Pennock  and  Archibald  PauU,  but 
none  declared  in  favor  of  William  Murphy.  Evidently  the  deed  was 
drawn  by  one  learned  in  the  law,  and  if  it  had  been  intended  to  create 
any  trust  for  the  benefit  of  William  Murphy  and  his  family  the  intention 
would  have  been  expressed,  and  not  left  to  doubtful  inference.  When 
read  in  connection  with  the  whole  deed,  we  find  that  the  manifest  pur- 
pose of  the  particular  recital,  in  which  William  Murphy's  name  appears, 
was  to  explain  the  transaction  as  between  Joseph  Pennock,  Isatac  M.  Pen- 
nock, and  Archibald  PauU,  and  define  their  respective  interests  in  the 
land.  Their  expressed  benevolent  intention  to  provide  a  place  of  resi- 
dence for  William  Murphy  and  his  family  imposed  no  legal  obligation 
upon  them,  and  clothed  him  with  no  enforceable  right.  And  when  they 
voluntarily  gave  him  possession  for  no  defined  period  he  became,  at  the 
most)  a  mere  tenant  at  will. 


Digitized  by 


Google 


428  FEDERAL  BSPOBXEB  ,  VoL  48. 

That  the  plaintiffs  have  the  I^al  title  upon  which  to  found  an  action 
of  ejectment  cannot  be  doubted.  The  trust  in  Joseph  Pennock  under 
the  deed  of  March  27,  1851,  was  a  dry  trust.  The  statute,  therefore, 
executed  the  use,  and  the  legal  tiUe  to  the  undivided  five  twenty-second 
parts  of  the  land  passed  to  Archibald  PauU.  Moore  v.  ShuUz^  13  Pa. 
St.  ^8]' Eckels  v.  SUwart,  53  Pa.  St.  460;  Webster  v.  (hoper,  14  How. 
488. 

And  now,  August  5,  1890,  the  court  finds  in  favor  of  the  plaintiff, 
and  that  they  do  recover  the  undivided  five  twenty-second  parts  of  the 
piece  of  land  described  in  the  plaintiffs'  prsecipe  and  the  writ,  and  six 
cents  damages,  and  costs* 

Let  judgment  be  entered  upon  the  finding  of  the  court  in  favor  of  the 
plaintiffs  at  the  end  of  four  days  «ec.  reg.^  unless^  in  the  mean  timoi  a 
motion  for  a  new  trial  should  be  made. 


WaBNOGK  9.  MlTCHEUi. 
(Circuit  Court,  W.  D.  Tennease^u    Augost  20, 189a) 

Cbimikal  Libbl^Aotion  for  Damages— Sending  Lbtter. 

The  Tennessee  Code  (Mill  &  V.  %  S652)  has  not  changed  the  common  law  that 
whUe  the  sending  of  a  sealed  letter  which  Is  libelous  to  the  plalntifff  without  any 
other  act  on  the  part  of  the  defendant  towards  making  its  contents  known  to  a  third 
person,  is  punishable  criminally,  it  is  not  a  publication  sofaoient  to  support  a  <^tU 
action  for  defamation. 

At  Law.     On  demurrer  to  the  declaration. 
Taylor  &  Carroll,  for  plaintiff. 
Sterling  Pieraon^  for  defendant. 

'  Hammond,  J.  The  two  counts  of  this  declaration,  to  which  the  de- 
murrer has  been  limited  by  the  submission  in  argument,  aver  no  other 
publication,  either  generally  or  specially,  of  the  allied  libel,  than  the 
receipt  by  the  plaintiff  of  the  private  letters  in  which  the  defamation 
was  contained.  It  is  conceded  by  the  plaintiff's  counsel  that  this  is  not 
a  sufTicient  publication,  unless  the  rule  of  the  common  law  has  been 
changed  by  the  statute.  It  will  aid  us  in  determining  the  disputed 
scope  of  the  statute  to  consider  somewhat  the  rule  of  the  common  law 
on  the  subject.  The  counsel  for  the  defendant  has  stated  correctly,  as 
we  find,  the  reason  why  the  meri9  delivery  of  a  private  letter  to  th< 
plaintiff  is  not,  in  a  civil  action,  a  publication  of  the  libel,  and  yet,  in  i 
criminal  indictment,  amounts  to  a  publication.  In  the  civil  action,  th< 
law  in  theory  allows  no  compensation  for  wounded  feelings  alone,  bu 
only  when  that  injury  is  accompanied  with  an  impairment  of  one's  rep 
utation  with  others;  as,  in  other  cases  of  tort,  where  there  must  be  som< 
damage  to  the  person  or  property,  which  may  be  aggravated  by  the  men 
tal  suffering  attending  the  injury.     But  when  the  public  undertakes  U 
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redress  its  own  wrong  in  the  premises  by  the  criminal  proceeding,  it 
pnnishee  not  so  much  for  the  defamation  of  the  prosecutor  as  for  the 
somewhat  distinct  offense  of  inciting,  by  the  defamation,  to  a  breach  of 
the  peace.  Perhaps,  in  strict  thought,  it  may  be  that  it  is  a  misnomer 
to  call  the  criminal  proceeding  a  prosecution  for  libel  at  all,  for  all  au- 
thorities are  agreed  that  the  indictment  or  information  must  allege  an 
intention  to  break  the  peace  by  incitement  thereto.  Yet  it  will  be  found 
perhaps  that,  after  all,  the  distinction  comes  of  an  extreme  solicitude  to 
punish  the  culprit  for  mere  private  deitimation, — a  solicitude  which  is  not 
so  intense  when  the  public  itself  becomes,  by  its  indulgence  in  the  liber- 
ties of  free  speech,  a  sharer  in  the  offense  of  open  defamation,  and  through 
its  public  press,  and  other  organs  of  public  opinion,  delights  to  degrade 
a  man  by  libel  and  slander  because  of  his  social,  religious,  or  political 
sins,  in  their  sight,  or  for  the  mere  barbaric  enjoyment  of  the  sensation 
of  seeing  a  good  reputation  destroyed,  the  destroyers  hypocritically  pro- 
fessing sympathy  with  the  victim  meanwhile.  Most  of  the  legislation 
on  the  subject  of  libel  has  been,  therefore,  in  aid  of  the  public  freedom 
in  this  behalf;  but  when  it  does  touch  upon  the  seemingly  less  venial 
offense  of  mere  private  defamation,  it  is  in  the  other  direction  of  more 
severe  laws  for  its  suppression.  It  might  be  well  enough  urged,  there- 
fore, that  the  legislature  intended  by  any  given  statute  to  enlarge  the 
civil  remedy  by  placing  it  upon  an  equality  with  the  criminal  proceed- 
ing in  the  matter  of  publicatipn,  and  that  which  it  takes  to  constitute  it; 
for  all  the  cases  show  that  the  courts  are  very  astute  to  lay  hold  of  any 
circumstance  appearing  in  the  case  to  sustain  publication  in  aid  of  the 
civil  action  in  r^ard  to  mere  private  transactions,  and  in  the  criminal 
proceeding  do  not  require  it  at  all.  Nevertheless,  quite  reluctantly,  I 
conclude  that  the  Tennessee  legislature  had  not  any  intention  to  enlarge 
the  civil  remedy  in  the  statute  we  have  before  us. 

In  the  leading  case  of  Sir  Baptist  Hicka^  Hob.  215,  Poph.  189,  as  stated  • 
by  the  last-cited  reporter,  the  reasons  for  the  rule  of  the  criminal  law  are 
somewhat  diversely  given  by  the  judges;  none  of  them  saying,  however, 
that  it  was  because  of  a  provocation  to  a  breach  of  the  peace,  as  reported 
by  Hobart,  and  generally  accepted  by  subsequent  cases.  One  of  them 
said  that  such  a  letter  as  was  written  in  that  case  concerned  public  matter, 
and  was  an  offense  against  piety,  charity,  and  justice,  because  Sir  Bap- 
tist's benefactions,  which  were  derided,  were  given  to  a  church,  to  a 
hospital,  and  to  a  public  building,  and  the  giving  of  such  gifts  should 
not  be  discouraged,  even  by  private  derision.  Another  said  that  if  the 
defamatoijletter  had  related  to  only  private  concerns,  and  did  not  thus 
affect  the  public  interest,  it  could  not  have  been  punished.  Lord  Coke 
curtly  said  only  that  he  had  been  instructed  as  attorney  to  file  an  infor- 
mation in  such  a  case,  which,  however,  was  not  filed,  for  reasons  stated 
by  him,  and  that  it  was  resolved  in  Edwards  v.  WooUm^  12  Coke,  35,  to 
that  effect.  But  Jjord  Chancellor  Bacon  said  ^Hhat  the  reason  why  such 
a  private  letter  shall  be  punished  is  because  it  in  a  manner  enforce'th  the 
party  to  whom  the  letter  is  directed  to  publish  it  to  his  friends  to  have 
their  advice,  and  for  fear  that  the  other  party  would  publish  it,  so  that 
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this  compulsory  publication  shall  be  deemed  a  publication  in  the  detin- 
quent."  This  reason,  it  is  apparent,  applies  to  make  the  sending  of  the 
letter  a  publication  in  the  civil  action  as  well  as  in  the  criminal  prose- 
cution, but  it  did  not  seem  to  take  root  in  the  subsequent  cases,  and 
they  follow  the  statement  in  Edwardsv.  Woabon^  supra^  that  "for  the  writing 
of  a  private  letter  to  another,  without  any  other  publication,  the  party 
to  whom  it  is  directed  cannot  have  an  action  upon  the  case,  for  this: 
that  no  action  lies;  but  that  the  said  infamous* letter,  which  in  law  is  a 
libel,  shall  be  punished,  although  it  was  solely  written  to  the  plaintiff 
without  any  other  publication,  for  it  is  an  offense  to  the  king,  and  is  a 
great  motive  to  revenge,  and  tends  to  the  breaking  of  the  peace  and  great 
mischief;  and  for  that  reason  it  was  necessary  that  it  should  be  puniehed 
by  indictment  to  prevent  such  occasions  of  mischief."  And  so  one  of 
the  very  latest  cases  examined  repudiates  Lord  Chancellor  Bacon's  reason- 
ing in  a  case  where  the  addressee  of  the  letter  was  illiterate,  and  had 
his  wife  read  it  co  him,  which  was  held  not  to  be  a  publication  by  the 
defendant.  State  v.  SyphreU,  27  S.  C.  29,  37,  2  S.  E.  Rep.  624.  All  the 
authorities  seem  to  support  this  distinction  quite  uniformly,  and  to  require 
in  the  civil  action  a  publication  to  some  third  person,  though  very  slight 
circumstances  will  be  taken  to  be  a  publication  in  support  of  the  suit. 
Queen  v.  Adams,  22  Q.  B.  Div.  66;  Wennhak  v.  Morgan,  20  Q.  B.  Div.  635, 
— where  it  is  said:  "The  uttering  of  a  libel  to  the  party  libeled  is  clearly 
no  publication  for  the  purposes  of  a  civil  action."  PhiUips  v.  Jarisen, 
2  Esp.  624;  Barrow  v,  Lewellin,  Hob;  62,  and  note;  Darcy  v.  Afarkhamj  Id. 
120a;  Wmman  v.  Ash,  13  C.  B.  836;  Lyle  v.  Clason,  1  Gaines,  681 ,  and  note; 
Broderick  v.  James,  3  Daly,  481;  Mcintosh  v.  Motherly,  9  B.  Mon.  119; 
SheffM  V.  Van  Deusen,  13  Gray,  304;  SpaUs  v.  Poandstone,  87  Ind.  622; 
Mielenz  v.  Quasdarf,  68  Iowa,  726,  28  N.  W.  Rep.  41;  Add.  Torts,  980; 
Cooley,  Torts,  193;Gilb.  EV.641;  Townsh.  Sland.  ALib.  §  93;  2  Starkie, 
.  Sland.  &Lib.l3;  Odgers,  Sland.& Lib.  160, 383;  &sfer v.  JJfon^om^rv, 28 
Amer.  Law  Reg.  276,  and  note,  413,  note.  Notwithstanding  a  seemingly 
uniform  support  of  this  distinction  between  the  civil  and  the  crimina 
action  in  the  matter  of  treating  the  uttering  of  the  libelous  or  slanderou;. 
writing  or  words  to  the  plaintiff  himself  only  as  a  publication,  so  accurate 
an  author  as  the  annotator  of  Saunders'  Reports,  in  his  note  to  Lake  v. 
King,  1  Wms.  Saund.  132,  states  the  law  to  the  contrary,  and  says  that  the 
sending  of  a  sealed  letter  to  the  party  himself  only  is  in  a  civil  action  a 
publication,  although  it  had  been  formerly  held  otherwise;  for  which  he 
cites  Baldvjin  v.  Elphinston,  2  W.  Bl.  1037,  and  Weatherston  v.  Hawkins, 
1  Term  R.  110;  and  another  learned  annotator  adopts  this  statement  in 
his  note  to  PhilUps  v.  Jansen,  2  Esp.  624,  (Day's  Ed.  1808;)  but  still 
another  annotator  of  the  leading  case  of  Lyle  v.  Clason,  1  Gaines,  681 ,  with 
becoming  deference,  of  course,  points  out  that  the  two  cases  cited  by 
Sergeant  Williams  do  not  sustain  his  nolo,  as  they  certainly  do  not.  He 
probably  mistook  the  statement  of  Wood,  counsel  for  the  plaintiff  in 
Weatherston  v.  Hawkins,  supra, — that,  "as  to  publication,  it  never  has 
been  doubted  but  that  the  mere  writing  of  a  letter  is  a  sufficient  publi- 
cation, even  though  it  be  written  to  the  party  himself," — for  an  opinion 
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of  the  court.  Certainly  the  court  did  not  decide  that  proposition,  although 
Lord  Mansfield  does  say  that  "the  general  rules  are  laid  down  as  Mr. 
Wood  has  stated;"  for  the  letter  in  that  case  was  not  addressed  to  the 
plaintiff  at  all,  but  lo  a  third  person,  one  Collier.  Also,  Bacon's  Abridg- 
ment, tit.  "Libel,"  B,  states  that  "it  seems  to  be  a  matter  of  doubt 
whether  the  sending  an  abusive  letter,  filled  with  provoking  language, 
to  another,  will  be  an  action  as  for  a  libel,  because  here  is  no  publica- 
tion." But  the  cases  indicate  that  perhaps  this  doubt,  and  the  state- 
ment of  Mr.  Wood  above  referred  to,  are  confused  with  that  other  doubt 
which  was  mooted  in  the  famous  case  of  King  v.  Burdett,  3  Barn.  <fe  Aid. 
717,  4  Barn.  &  Aid.  95,  314,  and  not  decided,  whether,  namely,  the 
mere  writing  of  a  libel,  without  more,  is  not  in  the  criminal  law  an  in- 
dictable offense.     2  Starkie,  Sland.  &  L.  229. 

It  will  be  found,  so  far  as  I  am  advised,  that  the  law  of  libel,  both 
civil  and  criminal,  stands  in  Tennessee  substantially  as  at  common  law. 
In  1805,  following  the  lead  of  some  of  the  other  states,  we  passed  an  act 
placing  the  criminal  prosecution  upon  an  equality  with  the  civil  action 
in  the  matter  of  permitting  the  truth  of  the  defamatory  words  to  be  shown 
in  defense  of  the  indictment,  but  with  that  exception  our  legislation  has 
been  remarkably  free  from  any  interference  with  the  common  law  of  libel 
or  slander.  Act  1805,  c.  6,  Caruth.  &  N.  St.  p.  439.  When  we  came 
to  make  the  Code  of  1858,  the  commissioners  charged  with  that  duty 
added  to  the  legislation  four  sections,  or,  more  accurately,  three  sections, 
the  other  being  the  mere  repetition  of  a  constitutional  requirement  that 
the  jury  should  be  judges  of  both  the  law  and  the  facts,  in  all  prosecu- 
tions for  libel.  Const,  art.  1,  ^  19;  Thomp.  &  S.  Code  Tenn.  §  4764. 
The  first  of  these  sections  defines  "a  libel"  in  language  which  might  be 
applicable  to  either  the  criminal  or  the  civil  offense,  and  the  next  ex- 
tends the  definition  to  include  the  defamation  of  the  memory  of  the  dead. 
Id.  §§  4760,  4761.  Then  comes  the  section  which  is  brought  into  the 
dispute  in  this  case,  defining  "publication;"  and  the  next  section  is  the 
act  of  1805,  before  referred  to,  relating  to  the  truth  of  the  matter  charged 
in  the  indictment  as  a  defense.  Id.  §§  4762,  4763;  Mill.  &  V.  Code, 
§§  5550-5554 .  The  section  here  in  dispute  concerning  the  "  publication  " 
of  the  libel  is  as  follows : 

''4762.  No  printing,  writing,  or  other  thing  is  a  libel  without  publication; 
but  the  delivery,  selling,  retting,  or  otherwise  communicating  a  libel,  or 
causing  the  same  to  be  delivered,  sold,  read,  or  otherwise  communicated,  to 
one  or  more  persons,  or  to  the  party  libeled,  is  a  publication  thereof. "  Mill. 
&  V.  Code,  §  5552. 

Were  it  not  for  the  circumstances  to  be  presently  mentioned,  I  should 
be  inclined  to  construe  this  general  language  (also  that  of  the  two  pre- 
ceding sections  defining  "libel")  as  applicable  to  both  the  civil  and  the 
criminal  remedy;  for,  after  all,  the  reason  for  denying  the  civil  remedy, 
when  the  defamatory  words  have  been  spoken  or  delivered  only  to  the 
plaintiff,  is  technical,  and  highly  artificial,  as  plausible  as  it  appears  to 
be.  No  injury  in  fact  to  the  victim's  reputation  is  really  required  to 
support  the  civil  action,  but  only  in  theory,  since  the  action  lies,  although 
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the  third  person  hearing  the  words  does  not  i)elieve  them  to  be  true,  or 
knows  them  to  be  false;  it  being  sufScient  if  from  their  nature  they  are 
calculated  to  do  him  the  injury,  (Hubbard  v.  Rutkdge,  52  Miss.  581;  Afark- 
ham  V.  Ru89eU,  12  Allen,  573;  Marble  v.  Ohapin,  132  Mass.  225;)  just  as 
in  other  torts  the  slightest  physical  pain,  or  none  at  all,  if  the  blow  be 
given  in  fact,  or  other  trespass  be  actually  committed,  will  support  the 
action  for  damages.  Wherefore  it  would  seem  not  unreasonable  for  the 
legislature  to  place  the  civil  remedy  on  an  equality  in  this  regard  with 
the  criminal  ofifense,  and  make  the  mere  sending  of  the  letter  to  the  plain- 
tiff alone  a  publication,  thereby  making  unnecessary  all  that  judicial 
astuteness  we  find  in  the  cases  which  lay  hold  of  almost  any  circumstance 
beyond  the  plaintiif  to  constitute  the  required  "publication.**  But,  prior 
to  these  superadded  sections  of  the  Code,  the  decisions  in  Tennessee  had 
held  closely  to  the  common  law,  both  as  to  civil  remedy  and  as  to  the 
criminal  prosecution;  there  being  substantially  no  other  law  on  the  sub- 
ject. In  Smndk  v.  State,  2  Yerg.  581,  placing  the  letter  sealed  under  the 
bed  of  a  third  person,  who  was  likely  to  oi^en  it,  although  addressed  only 
to  the  plaintiff,  was  held  a  publication  within  the  purview  of  the  crim- 
inal law  of  libel.  It  was  a  publication  in  fact.  The  court  quotes  Gilbert 
approvingly,  and  the  case  is  instructive  as  to  our  local  law  on  this  subject. 
In  Hodges  v.  State,  5  Humph.  112,  the  court  seems,  obiter,  to  decide  that 
the  receipt  by  the  plaintifi'  of  the  letter  through  the  mail  was  not  a  pub- 
lication, and,  as  that  was  a  criminal  case,  it  might  inferentially  appear 
that  the  court  decided  that,  even  in  a  criminal  case,  the  delivery  to  the 
plaintifif  only  is  not  a  publication;  but  clearly  the  court  did  not  so  de- 
cide, because  the  case  failed  only  because  the  indictment  was  fatally 
defective  in  not  averring  an  intention  to  provoke  a  breach  of  the  peace. 
If  that  had  been  averred,  the  court  would  have  sustained  the  conviction, 
and  the  law  in  Tennessee  remains  in  harmony  with  the  general  law  and 
the  leading  case  in  this  country  of  State  v.  Avery ^  7  Conn.  266,  and  the 
latest  case  of  Queen  v.  Adavis,  supra,  in  England,  and  the  others  already 
mentioned. 

Such  being  the  state  of  our  decisions  and  the  general  law,  it  seems 
difficult  to  determine  why  the  makers  of  our  Code  felt  it  necessary  to 
insert  these  merely  declaratory  sections  in  the  criminal  part  of  their 
Code,  where  they  are  comparatively  useless,  and  while  if  applied  to  the 
civil  action  they  would  have  meant  something  of  importance,  unless  it 
may  be  that  they  wished  to  settle  the  other  doubt  before  mentioned, 
whether  or  not  the  bare  writing  of  libelous  matter,  without  more,  is  pun- 
ishable criminally.  Possibly  this  section  was  intended  to  settle  that  it 
should  not  be,  however  the  point  may  be  ruled  at  common  law  or  else- 
where. However  this  may  be,  these  sections  are  not  found,  as  they 
should  be  if  applicable  to  the  whole  body  of  our  law,  in  that  chapter  of 
the  Code  containing  general  definitions,  (Thomp.  &  S.  Code,  §§  40-59; 
Mill.  &V. Code,  §§  41-57,)  but  only  in  the  chapter  on  ^'Crimes,"  and  in 
the  regular  catalogue  of  crimes  under  the  title  of  "Libel;"  and,  general 
as  the  language  is,  since  the  legislature  was  not  treating  of  the  civil  rem- 
edy in  that  place,  and  no  express  words  are  used,  nor  fair  inference 
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may  be  drawn,  to  show  that  they  had  in  mind  that  branch  of  the  law 
of  libel,  this  section  of  the  Code  should  be  confined  to  the  criminal  pros- 
ecution, and  we  cannot  extend  it,  as  we  are  asked  to  do  in  this  case, 
to  the  civil  remedy. 
Demurrer  sustained. 


TJnitbd  States  v.  Curtain. 
(District  Courts  W.  D.  'South  Carolina.    August  12, 1890.) 

FALSB  PRETBN8B— What  CoK8TITU1PE8. 

in  order  to  convict  a  defendant  indioted  under  Act  Cong.  April  18, 1884,  for  obtain- 
ing money  or  other  valuable  thing  by  falsely  assuming  to  be  an  officer  or  agent  of 
the  United  States,  it  is  necessary  for  the  jury  to  find  that  he  assumed  to  be  the  of- 
ficer mentioned  in  the  indictment ;  that  such  assumption  was  false ;  that  he  made 
such  false  assumption  with  intent  to  defraud;  and  that  he  carried  oat  such  intent. 

"At  Law. 

A.  Lathropj  U.  S.  Dist.  Atty,,  for  plaintiflF, 

T.  H,  Cooke,  for  defendant. 

SiMONTON,  J.,  (charging  jury,)  The  defendanfstands  indicted  under 
the  act  of  congress  of  April  18,  1884.  The  testimony  for  the  govern- 
ment is  to  the  effect  that  he,  alleging  that  he  was  a  post-office  inspector, 
visited  one  Crane,  a  postmaster,  and  charged  him  with  illegal  sale  of 
stamps;  that  Crane  admitted  the  charge,  whereupon  defendant  received 
from  him  $160,  giving  him  a  receipt  in  full  for  stamps  illegally  used, 
signing  it  post-office  inspector.  The  defendant,  the  only  witness  on  his 
own  behalf,  admits  the  main  facts.  He  insists,  however,  that  the  sole 
purpose  of  his  assumption  of  the  character  of  post-office  inspector  was  to 
obtain  information,  for  which  some  newspaper  would  pay  him. 

The  act  of  congress,  under  which  he  is  indicted,  creates  two  offenses. 
The  one  is  where,  with  intent  to  defraud  the  United  States,  or  any  per- 
son, any  one  falsely  pretends  to  be  an  officer  or  employe,  acting  under  the 
authority  of  the  United  States,  or  any  department  or  any  officer  thereof, 
and  takes  upon  himself  to  act  as  such.  The  other  is  where  one,  falsely 
assuming  such  pretended  character,  shall  demand  or  obtain  from  any 
person,  or  from  the  United  States,  or  any  department  or  officer  thereof, 
any  money,  paper,  document,  or  other  valuable  thing.  The  defend- 
ant is  indicted  under  this  last  subdivision  of  the  act.  In  order  to 
convict  him,  you  must  answer  these  questions  in  the  affirmative:  (1) 
Did  this  defendant  assume  or  pretend  to  be  a  post-office  inspector,  acting 
under  the  authority  of  the  department?  (2)  Was  such  assumption  or 
pretense  false?  (3)  Did  he  make  this  false  pretense  or  assumption  with 
intent  to  defraud  Crane,  the  postmaster?  (4)  Did  he  carry  out  this  in- 
tent, and  did  he  in  this,  his  assumed  or  pretended,  character,  or  because 
of  his  false  assumption  or  pretense,  defraud,  or  attempt  to  defraud, 
Crane? 

v.43F.no.6— 28 


Digitized  by 


Google 


484  FEDERAL  REPOBTEB,  vol.  48. 

Bobbins  v.  Aurora  Watch  Co, 

{Circuit  Court,  N,  D.  IlUnois.    July  31, 1890.) 

Patents  for  Inventions — Wbuit  Constitutes  Infringement. 

Claims  1  to  4  of  patent  No.  325,506  to  Charles  P.  Corliss  for  ''a  stem  winding  and 
setting  watch  "  are  for  a  device  which  prevents  a  watch  movement  when  taken  out 
of  the  case  from  falling  into  the  hands-setting  engagement,  and  keeps  it  in  the 
winding  engagement.  The  shifting  engagements  are  obtained  through  a  rising 
and  falling  pinion,  and  the  hands-setting  engagement  is  rendered  inoperative  while 
the  movement  is  in  the  case  by  a  short  lag  pressing  against  the  case  and  on  the 
spring  which  tends  to  throw  the  watch  into  the  hands-setting  engagement  When 
the  movement  is  taken  from  the  case,  this  pressure  on  the  spring  is  released,  aod 
it  becomes  wholly  inoperative  to  hold  the  watch  in  the  hands-setting  engagement, 
while  the  winding  engagement  remains  operative.  Held,  that  this  claim  was  not 
infringed  by  a  device  which  accomplishes  the  same  result  as  to  the  hands-setting 
engagement,  but  in  which  the  shifting  mechanism  consists  of  a  vibrating  yoke  car- 
rying the  pinions  at  either  end,  for  the  purpose  of  the  winding  and  setting  engage- 
ments, with  its  parts  so  arranged  by  means  of  adjusted  springs  that  when  the 
movement  is  tidien  out  of  the  case  the  winding  and  setting  pinions  are  both  thrown 
out  of  engagement,  so  that  neither  the  hands-setting  nor  winding  engagement  Is 
operative. 

In  Equity. 

Prindle  <k  Russd  and  X.  ffifl,  for  complainant. 

Bcmd^  Adams  &  J(me»y  for  defendant. 

Blodgett,  J.  The  bill  in  this  case  seeks  an  injunction  and  account- 
ing by  reason  of  the  alleged  infringement  of  the  first  four  claims  of  patent 
No.  325,506,  granted  September  1,  1885,  to  Charles  P.  Corliss  for  «a 
stem  winding  and  setting  watch."  The  feature  of  the  patent  involved  in 
this  case  is : 

**So  much  of  the  device  as  provides  that  when  a  watch  movement  which  is 
normally  in  engagement  with  the  hands-setting  mechanism  is  removed  from 
the  case,  the  mechanism  for  throwing  the  watch  into  hands-setting  engage- 
ment will  become  inoperative,  and  the  watch  will  remain  in  the  winding  en- 
gagement. " 

The  claims  now  in  question  are : 

"(1)  As  an  improvement  in  stem  winding  and  hands-setting  watches,  a 
winding  and  hands-setting  train  which  is  adapted  to  be  placed  in  engagement 
witii  the  winding- wheel  by  the  movement  of  a  stem-arbor,  and  is  normally  iu 
engagement  with  the  dial-wheels  only  when  the  movement  is  in  a  case,  sab- 
stanlially  as  and  for  the  purpose  specified.  (2)  As  an  improvement  in  stem 
winding  and  setting  watches,  a  winding  and  hands-setting  train  which  is 
adapted  to  be  placed  in  engagement  with  the  winding-wheel,  by  the  move- 
ment of  a  stem-arbor,  and  is  held  normally  in  engagement  with  the  dial- 
wheels,  by  a  spring  which  is  operative  for  such  purpose  only  when  the  move- 
ment is  in  a  case,  substantially  as  and  for  the  purpose  shown.  (3)  As  an  im- 
provement in  stem  winding  and  setting  watches,  the  combination,  with 
winding  and  hands-setting  train,  of  a  spring  which  operates  to  hold  said  train 
normally  iu  engagement  with  the  dial- wheels  when  the  movement  is  in  a  case, 
and  is  inoperative  for  such  purpose  when  said  movement  is  removed  from  its 
case,  substantially  as  and  for  the  purpose  shown  and  described.  (4)  As  an 
improvement  in  stem  winding  and  setting  watches,  a  winding  and  hands- 
setting  train  which,  when  the  movenient  is  cased,  is  normally  held  in  engnge- 
ment  with  the  dial- wheels,  and  when  said  movement  is  removed  from  its  case 
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is  automatically  relieved  from  constraint  and  free  to  engage  with  the  winding- 
wheel,  substantially  as  and  for  the  purpose  speciQed.** 

The  defenses  of  want  of  patentable  novelt}'  and  non-infringenient  are 
relied  upon,  and  have  been  much  discussed,  in  the  testimony  and  ar- 
guments of  counsel,  but  I  propose  to  consider  only  the  question  of  non- 
infringement. 

The  Corliss  watch,  as  described  in  the  pat^it  now  under  consideration,  is 
a  stem-winding  and  stem  hands-setting  watch,  where  the  shifting  mech- 
anism is  a  rising  and  falling  pinion,  and  the  descriptions  in  the  patent 
of  the  device  now  in  question  apply  to  a  mechanism  where  the  shifting 
engagements  are  obtained  through  a  rising  and  falling  pinion.  The  de- 
fendant manufactures  a  stem-winding  and  stem-setting  watch,  where  the 
shifting  mechanism  consists  of  a  vibrating  yoke  carrying  the  pinions  at 
either  end,  for  the  purpose  of  the  setting  and  winding  engagements.  In 
the  patent  in  question  the  spring  which  tends  to  thijow  the  watch  into 
the  hands-setting  engagement  is  rendered  inoperative  by  means  of  a  short 
lug,  or  fin,  upon  the  back  of  the  spring,  which  passes  outside  of  the 
movement,  and  abuts  against  a  portion  of  the  case,  so  that  when  the 
watch  is  in  the  case  this  fin  puts  the  spring  under  constraint,  and  causes 
it  to  operate  as  I  have  stated;  but  when  the  movement  is  Removed  from 
the  case,  the  pressure  of  the  side  of  the  case  upon  this  fin  being  released, 
the  spring-  becomes  wholly  inoperative,  and,  the  spring  which  operates 
to  keep  the  watch  in  winding  engagement  being  operative,  the  watch  is 
held  in  winding  engagement.  The  defendant's  watch,  having  a  shifting 
mechanism  carried  upon  a  vibrating  yoke,  has  its  parts  so  arranged  as 
that  when  the  movement  is  taken  out  of  the  case  the  winding  and  setting 
pinions  are  both  thrown  out  of  engagement,  and  remain  intermediate, 
between  the  winding  and  setting  engagement*  This  is  accomplished  by 
the  adjustment  of  the  springs,  which  throw  the  watch  into  the  different 
engagements,  being  so  balanced  against  each  other  that,  when  the  pres- 
sure of  the  stem-arbor  is  removed,  the  yoke  is  at  once  thrown  into  the 
intermediate  position  of  which  I  have  spoken,  where  neither  the  wind- 
ing nor  setting  pinions  are  in  engagement.  This  seems  to  me  an  entirely 
different  organization  from  that,  of  the  Corliss  watch,  and  to  have  no 
operative  parts  in  common  with  the  operative  parts  of  the  patent,  so  far 
as  the  device  in  question  is  concerned.  The  claims  of  the  patent  which 
I  have  quoted  are  most  cunningly  and  artfully  drawn,  and  seem  to  me, 
to  have  been  intended,  if  possible,  to  cover,  not  the  device  which  is  de- 
scribed in  and  shown  by  the  patent,  but  the  results  of  the  action  of  this 
device;  but,  in  my  opinion,  the  only  manner  in  which  these  claims  can 
be  supported  and  the  patent  held  valid  at  all  is  by  holding  that  the  claim 
is  limited  to  the  device  described  in  the  specification. 

Guided  by  an  examination  of  the  description  given  in  the  specifications 
of  the  device  now  in  question  for  relieving  the  watch  of  its  normal  tend- 
ency to  go  into  the  setting  engagement,  when  removed  from  the  case,  we 
find  that  it  is  organized  solely  to  operate  iii  connection  with  the  rising 
and  fidling  pinions  by  which  the  shifting  engagements  are  obtained,  and 
we  find  nothing  that  suggests  the  mechanism  used  by  the  defendant. 
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Corliss  had  the  undoubted  right  to  cover  his  own  device,  if  new,  by  a 
patent,  but  not  the  right  to  take  possession  of  and  hold  the  whole  field 
against  all  subsequent  inventors  who  reach  the  same  result  he  does  but  by 
different  devices.  And  it  is  not  claimed  in  this  case  that  defendant  uses 
any  of  the  instrumentalities  used  or  suggested  by  Corliss,  except  that  the 
stem-arbor  of  defendant's  watch  holds  the  shifting  yoke  in  the  setting 
position  when  the  movement  is  in  the  case,  and  it  is  ai^ued  that  the  stem- 
arbor  is  a  part  of  the  case,  but  in  the  defendant's  watch  the  stem-arbor 
acts  on  a  different  element  in  the  organization,  and  hence,  as  it  seems  to 
me,  does  not  make  out  the  claim  of  infringement.  It  is  true  that  com* 
plainant  has  introduced  in  evidence,  as  exhibits,  complainant's  watch  No. 
2  and  complainant's  watch  No.  3,  where  the  fin-backed  spring  of  the 
patent  is  applied  to  the  vibrating  yoke  carrying  the  winding  and  hands- 
setting  pinions;  but  the  proof  also  shows  that  Corliss  himself  so  far  un- 
dei-stood  that  his  invention  covered  by  the  patent  now  under  consider- 
ation did  not  cover  these  two  watches  that  he  took  out  a  patent,  in  July, 
1886,  substantially  covering  the  application  of  the  fin-backed  spring  to 
this  vibrating  yoke.  The  application  for  and  obtaining  of  this  patent,  I 
think,  is  a  clear  admission  on  the  part  of  Corliss  that  he  did  not  consider 
the  mechanism  covered  by  this  subsequent  patent  as  covered  by  his  pat- 
ent of  September,  1885,  and,  if  Corliss  is  concluded  by  this  admission, 
it  seems  to  me  the  complainant,  as  the  assignee  of  Corliss,  is  also  thereby 
concluded.  I  do  not,  however,  intend  to  place  the  decision  of  this  case 
upon  the  fact  that  Corliss  obtained  a  new  patent  for  a  device  applicable 
to  the  vibrating  yoke,  stem-setting  and  stem-winding  arrangement,  but 
prefer  to  rely  upon  the  lact  of  non-infringement,  as  it  seems  palpable  to 
me  that  a  watch  movement  like  the  defendant's,  which  is  neither  in  the 
liands-setting  nor  stem-winding  engagement  when  out  of  the  case,  is  not 
an  infringement  of  the  Corliss  patent  on  which  this  suit  is  brought.  A 
decree  may  therefore  be  prepared  finding  that  the  defendant  does  not  in- 
fringe, and  dismissing  the  bill  for  want  of  equity. 
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Habmon  a  al.  V.  Stbuthebs  et  ol. 
{Circuit  Courts  TT.  D.  Pennsylvania,    August  18, 1890.) 

1.  Patbuts  fob  Invbntionb— Patbhtabilitt. 

Letters  patent  No.  248,277,  granted  to  Frank  L.  Bliss,  October  18, 1881,  for  an  Im- 
provement  in  reversing  gear  for  steam-engines,  sbow  an  invention  especially  ap- 
plicable to  engines  for  drilling  and  operating  oil-wells,  consisting  in  tbe  combination 
of  an  elbow  lever,  a  lifting-bar  having  a  slotted  connection  with  the  lever,  and  a 
stop  on  the  engine  frame  for  supporting  the  lever,  whereby  the  lever  is  relieved 
from  ail  jar  or  vibration  due  to  the  movement  of  the  reversing  link.  Held,  that 
the  invention  was  one  of  great  merit  and  of  a  primary  character,  and  the  patent 
should  be  liberallv  construed,  and  the  patentee  accorded  the  full  benefit  of  the 
doctrine  of  equivalents. 

2.  Same— IKFRINOBMBNT. 

In  the  defendants'  device,  instead  of  a  stop  on  the  engine  frame,  the  end  of  the 
horizental  arm  of  the  elbow  lever  is  provided  with  a  downward  projection  or  ap- 
pendage, which  engages  the  engine  frame,  and,  in  lieu  of  a  slot  in  tbe  lifting-bar, 
whereby  Bliss'  slottea  connection  is  made,  the  upper  end  of  the  defendants'  lifting- 
bar  is  reduced  in  diameter,  and  passes  loosely  through  a  hole  in  a  swiveled  eyebolt 
attached  to  tbe  horizontal  arm  or  the  lever,  and  thus  has  free  vertical  play  lor  the 
purpose  of  taking  up  the  vibration  and  relieving  the  lever  of  all  jar  wnen  resting 
on  tne  engine  frame,  ^eld,  that  the  defendants'  device  infringed  the  Bliss  patent. 
8.  Bamb— Public  Use. 

More  than  two  years  before  his  application  for  a  patent,  the  inventor,  Bliss,  with- 
out profit  to  himself,  and  solely  for  tne  purpose  of  testing  the  efficiency  of  nis  in- 
vention by  practical  use  in  the  oii-fleld,  placed  his  device,  then  in  the  form  of  a 
push  reverse,  upon  engines  manufactured  by  his  employers,  who  sold  all  those 
engines  to  a  brother-in-law  of  one  of  the  vendors,  on  exceptional  terms,  the  sub- 
stantial purpose  being  with  a  view  to  experimental  use.  Heldt  that  tbis  was  not 
a  public  use  or  sale,  within  the  meaning  of  the  patent  law. 
4.  Saiol 

The  push  reverse  embodied  the  combination  described  in  and  covered  by  the  pau 
ent,  but  the  experimental  use  in  the  oil-field  proved  that,  as  an  operative  reversing 
gear,  it  was  not  a  practical  success ;  and  thereupon,  after  f urtber  experimenting. 
Bliss  changed  the  device  so  as  to  convert  it  into  a  pull  reverse  of  the  form  described 
in  his  specification  and  drawings.  Heldj  that  tbe  two-years  prior  public  use,  un- 
der the  statute,  did  not  begin  to  run  until  he  bad  thus  made  his  device  practically 
efficient. 

In  Equity.     Bill  to  restrain  infringement  of  patent. 
W.  BaJcewdl  &  Sontj  for  complainants. 
D.  F.  Pattei'8on^  for  defendants. 

AcHESON,  J.  The  defendants  are  charged  with  the  infringement  of 
letters  patent  No.  248,277,  for  an  improvement  in  reversing  gear  for 
steam-engines,  granted  to  Frank  L.  Bliss,  October  18,  1881,  upon  an 
application  filed  March  8,  1881,  the  title  to  which  letters  patent  became 
vested  in  the  plaintifis  by  assignment  from  the  patentee,  dated  Januaty 
22,  1887.  The  specification  states  that  the  invention  is  especially  ap- 
plicable to  engines  employed  in  drilling  and  pumping  oil-wells.  These 
engines,  the  proofs  show,  are  operated  under  peculiar  conditions.  The 
engine  is  necessarily  located  at  a  distance,  usually  about  70  feet,  from 
the  derrick,  where  the  operator  is  required  to  be.  In  practice,  an  en- 
gineer is  not  employed,  but  the  driller  standing  in  the  derrick  handles 
the  engine.  It  is  very  important  that  the  engine  should  be  at  all  times 
under  his  ready  control,  as  it  is  often  necessary  that  it  be  instantly 
stopped,  or  i?s  motion  reversed.  In  oil  operations,  such  engines  are 
moved  from  place  to  pJace,  and  they  do  not  sit  upon  permanent  or  solid 
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foundations.  The  foundation  commonly  used  consists  of  bottom  mud- 
sills with  cross-timbers  laid  thereon,  and  the  engine  block  resting  on  and 
keyed  to  the  cross-timbers.  The  engine  is  run  at  a  high  rate  of  speed, 
which  causes  considerable  longitudinal  vibration  of  the  engine  upon  its 
unsubstantial  foundation.  These  conditions  practically  preclude  the 
employment  in  oil-well  engines  of  such  reversing  gear  as  is  used  on 
locomotives,  not  to  speak  of  the  excessive  cost  of  the  latter,  which,  of 
itself,  would  forbid  its  use.  By  reason  of  its  rigid  connecting  mechanism 
and  locking  device,  such  a  reversing  gear  would  cause  a  distortion  of  the 
valve.  In  oil  practice  it  would  be  ir^  possible  to  keep  such  reversing 
gear  in  adjustment.  Hence  the  only  reversing  device  for  oil-well  engines 
in  practical  use  before  Bliss'  invention  consisted  of  a  cord  attached  to 
the  upper  end  of  the  reversing  link,  and  passing  up,  over  an  overhead 
pulley,  and  thence  to  the  derrick.  To  reverse  the  engine,  the  driller 
pulled  this  cord,  and  drew  the  link  up;  but  when  the  cord  was  released  the 
link  often  failed  to  drop,  and,  to  prevent  the  engine  from  running  wild, 
on  the  happening  of  this  event,  it  was  the  general  practice  to  employ  a 
man  to  stand  at  the  engine,  and  "tramp  down"  the  link.  The  evidence 
establishes  that,  before  Bliss'  invention,  many  attempts  were  made,  but 
without  success,  to  provide  an  efficient  reversing  gear  for  oil-well  engines. 
Charles  M.  Young,  a  witness  of  experience  in  these  matters,  testifies: 

"I  suppose  there  have  been  more  time  and  money  spent  on  reverse  gears 
for  oil-engines,  which  seemed  to  be  the  easiest  thing  to  make,  but  seemed  to 
be  the  hardest  thing  to  accomplish,  of  any  machinery  in  the  oil  territory." 

This  is  by  no  means  an  overstatement.  The  problem  was  not  solved 
until  Bliss  perfected  his  reversing  gear,  the  great  merits  of  which  are  now 
universally  recognized  by  oil  operators.  Bliss'  invention  permits  the 
use  of  a  rod,  or  other  positively  acting  instrumentality,  operating  from 
the  derrick  to  start,  reverse,  stop,  or  slow  the  engine,  and  yet  obviates 
all  the  objections  incident  to  a  rigid  connecting  mechanism,  and  dispenses 
with  all  locking  devices.  To  this  end,  he  employs  an  actuating  lever, 
in  the  form  of  an  elbow,  or  letter  L,  placed  on  the  engine-bed.  This 
lever  and  the  reversing  link  are  not  rigidly,  but  flexibly,  connected.  The 
lever  rests  on  a  stop  on  the  engine  bed,  and  is  joined  to  the  link  by  a 
slotted  lifting-bar,  so  that  the  continual  vibration  of  the  link  is  not  trans- 
mitted to  the  lever,  but  is  taken  up  as  loose  or  idle  motion  by  the  slot. 
The  slotted  connection  and  stop  take  all  jar  or  vibration  from  the  lever 
when  at  rest  on  the  stop.  The  reversing  link  is  then  practically  discon- 
nected from  the  lever.  In  other  words,  when  the  reversing  gear  is  not 
in  actual  use,  it  is  practically  disconnected  from  the  engine.  The  speci- 
fication of  the  patent  describes  a  rod,  which  may  be  composed  of  sec- 
tions of  gas-pipe  coupled  together,  connected  with  the  upright  arm  of  the 
actuating  lever,  and  extending  to  any  desired  point,  for  enabling  the 
operator  to  control  the  reversing  gear  at  any  required  distance  from  the 
engine.  "Under  this  arrangement,"  says  the  specification,  "it  will  be 
seen  that  the  link,  D,  can  be  given  a  positive  movement  in  either  direction, 
whether  for  reversing  the  engine  or  for  throwing  it  out  of  action,  by 
bringing  the  link  midway  of  its  throw  upon  the  swiveling  block,  and  thus 
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stopping  the  movement  of  the  valve."  The  slotted  lifting-bar,  above 
spoken  of,  is  called  in  the  patent  a  'Mink."  The  patent  has  a  single 
claim,  viz.: 

"Tlie  elbow  lever  and  link  having  a  slotted  connection  with  the  link,  D, 
in  combination  with  the  stop,  or  set-screw,  for  relieving  the  lever  frona  the 
vibration  due  to  the  movement  of  said  link,  B.  substantially  as  described." 

Before  proceeding  to  the  question  of  infringement,  and  the  defense  of 
non-infringement,  three  other  defenses  made  to  this  suit  will  be  con- 
sidered in  their  natural  order. 

1.  It  is  alleged  by  the  defendants  that  reversing  gear,  which  embodied 
the  invention  claimed  in  the  patent  in  suit,  was  in  prior  public  use  in 
the  year  1878,  on  the  steam-boat  Shirley  Belle,  a  small  boat  which  plied 
the  upper  waters  of  the  Allegheny  river  at  or  near  Warren,  Pa.,  for  a 
few  months,  but  which  was  blown  up  by  the  explosion  of  the  boiler  in 
the  fall  of  that  year.  To  sustain  this  defense,  the  defendants  examined 
three  witnesses,  all  of  whom  speak  from  mere  memory,  after  the  lapse 
of  11  years,  and  who  differ  among  themselves  very  much  in  their  recol- 
lection. The  principal  one  of  these  witnesses  is  Robert  Mackey,  the 
defendants'  foreman,  under  whose  patent,  granted  in  1888,  they  manu- 
facture the  alleged  infringing  devices.  He  states  that  there  were  two  en- 
gines on  the  Shirley  Belle,  and  that  he  made  two  sets  of  reversing  gear 
for  the  boat,  and  that  one  was  placed  on  each  engine;  but  who  assisted 
him  in  the  work  or  applied  the  devices  to  the  boat  he  cannot  tell.  They 
were  put  on,  he  thinks,  about  a  month  or  six  weeks  before  the  boat  blew 
up.  He  produces  a  sketch,  recently  made  from  memory,  for  the  pur- 
poses of  this  case,  which  shows  a  construction  almost'  identical  with  what 
is  disclosed  in  Bliss'  patent,  as  illustrating  the  reversing  gear  he  made 
for  the  Shirley  Belle.  The  other  two  of  said  witnesses,  however,  testify 
positively  that  the  boat  only  had  one  engine  and  one  set  of  reversing 
gear,  and  this  contradiction  of  itself  tends  to  the  discredit  of  Mackey's 
testimony..  Fred  Shirley,  the  defendants'  second  witness  under  this 
head,  acted  both  as  fireman  and  engineer  on  the  boat* until  the  day  be- 
fore the  explosion;  and,  according  to  his  recollection  and  description  of 
the  reversing  gear,  the  elbow  lever  and  lifting-bar  had  neither  slot  nor 
stop,  and  the  lever' vibrated.  Anson  H.  Shirley,  the  defendants'  other 
witness  upon  this  point,  describes  the  slot  as  in  the  lifting-bar,  and  not 
in  the  elbow  lever,  as  Mackey  states  it  was,  and  he  neither  describes, ' 
nor  mentions  at  all,  a  stop.  He  does  speak  (and  he  alone  of  all  the  wit^ 
nesses)  of  a  little  plate  on  the  top  of  the  steam-chest,  "to  hold  the  lever 
when  it  was  to  work}"  but,  according  to  Mackey,  the  stop  was  bolted 
on  the  frame  of  the  engine  bed,  and,  as  we  have  already  seen,  the  stop 
is  used  as  a  rest  for  the  lever  when  not  at  work.  These  three  witnesses 
otherwise  differ  in  matters  of  detail,  and,  upon  the  whole,  their  testi- 
mony is  unsatisfactory,  and  inconclusive.  On  the  side  of  the  plaintiffs, 
Moses  B.  Shirley,  who  was  a  fireman  on  the  Shirley  Belle  at  the  time 
of  the  explosion,  and  for  several  months  before,  squarely  contradicts 
Mackey,  and  also  Anson  H.  Shirley,  as  to  the  construction  and  mode 
of  operation  of  the  reversing  gear  used  on  the  boat;  and,  according  to  a 
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sketch  made  by  him,  neither  a  slotted  connection  or  stop,  nor  yet  an  el- 
bow lever,  was  used,  and  he  is  corroborated  by  another  witness.  In 
CantreU  v.  WaUick,  117  U.  S.  689,  695,  6  Sup.  Ct.  Rep.  970,  it  is  laid 
down  that  the  defendant,  in  a  suit  for  'the  infringement  of  a  patent  for 
an  invention,  who  sets  up  prior  use  and  want  of  novelty  as  a  defense, 
not  only  has  the  burden  of  proof  upon  him  to  establish  the  facts  set  up, 
but  every  reasonable  doubt  is  to  be  resolved  against  him.  Applying  U> 
the  case  this  standard  of  proof,  I  have  no  hesitation  in  overruling  this 
defense. 

2.  It  is  contended  by  the  defendants  that,  in  view  of  the  prior  state  of 
the  art,  there  was  nothing  patentable  in  the  combination  described  and 
claimed  in  Bliss'  patent;  but,  under  the  proofs,  this  proposition  is  alto- 
gether inadmissible.  The  several  elements  in  themselves  may  have  been 
old,  but  the  combination  was  absolutely  new,  and  productive  of  novel 
and  highly  beneficial  results.  Each  of  the  elements  is  essential  to  the 
efficiency  of  the  device,  and  the  new  and  useful  results  are  due  to  their 
co-operation.  So  far  from  the  combination  being  an  obvious  one  for  at- 
taining the  proposed  results,  it  is  shown  that  numerous  unsuccessful  ex- 
periments had  been  made,  covering  a  long  period  of  time,  to  produce  a 
reversing  gear  having  the  advantages  which  Bliss'  device  possesses.  His 
invention,  indeed,  met  a  long-felt  want  in  the  oil  trade,  and  the  utility 
and  great  importance  of  his  device  are  not  to  be  gainsaid. 

3.  Again,  the  defendants  allege  and  set  up  as  a  defense  that  the  pat- 
ented device  was  in  public  use  and  on  sale  for  more  than  two  years  priot 
to  the  application  for  the  patent.  I  find  the  material  facts  bearing  on  this 
defense  to  be  as  follows:  The  firm  of  Harmon,  Gibbs  &  Co.,  composed 
of  C.  G.  Harmon,  George  H.  Gibbs,  and  Lewis  L.  Bliss,  was  formed  in 
the  spring  of  1877.  Frank  L.  Bliss  was  an  employe  of  the  firm.  The 
primary  purpose  for  which  the  firm  was  formed  was  to  build  an  engine 
for  oil-wells  with  a  reversing  gear  actuated  by  steam,  the  invention  of 
George  H.  Gibbs..  This  reversing  device  consisted  of  a  miniature  cylin- 
der placed  on  top  of  the  main  steam-chest,  the  piston  of  which  was  con- 
nected with  an  elbow  lever  having  a  connection  with  the  reversing  link, 
and  was  designed  to  operate  it  by  direct  steam-power.  It  is  not  neces- 
sary more  particularly  to  describe  this  device.  It  is  enough  to  say  that 
it  did  not  embody  Bliss'  invention.  It  is  inost  clearly  established,  by 
the  correspondence  of  the  firm  and  otherwise,  that  the  first  engine  of  any 
kind  which  Harmon,  Gibbs  &  Co.  ever  built  was  not  completed  until  the 
month  of  December,  1877;  and  that  engine  was  equipped  with  the  steam 
reversing  gear  just  mentioned.  Therefore,  when  H.  H.  Argue,  the  de- 
fendants' witness,  states  that  in  the  month  of  October,  1877,  an  engine 
built  by  Harmon,  Gibbs  &  Co.,  and  equipped  with  the  push  reverse,  (of 
which  particular  mention  will  soon  be  made,)  was  used  in  drilling  an  oil- 
well  at  Derrick  City,  on  the  Carter  lease,  he  is  undoubtedly  mistaken. 
The  first  engine  built  by  that  firm,  and  which,  as  already  stated,  was 
equipped  with  Gibbs'  steam  reverse,  was  bought  by  his  brother-in-law, 
J.  J.  Carter;  and  in  February,  1878,  it  was  put  in  the  field  at  an  oil- 
well  on  Carter's  lease,  at  Derrick  City,  to  test  its  efficiency.    As  tried  in 
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the  shop,  the  steam  reversing  gear  gave  a  great  show  of  success,  but, 
when  put  to  practical  work,  it  proved  to  be  a  failure.  Frank  L.  Bliss 
was  sent  to  the  well  to  overcome  the  difficulties,  and  this  he  attempted. 
He  put  on  a  heavy  brass  link  and  a  rope,  and  afterwards  attached  a 
spring  pole  to  the  bottom  of  the  link  to  pull  it  down.  These  expedients 
failing,  and  after  making  other  experiments,  he  devised,  in  the  month 
of  March,  1878,  a  reversing  gear,  designated  a  "push  reverse."  The  first 
one  was  "a  crude  affair,"  and,  it  would  seem,  was  made  for  the  engine 
at  Carter's  well,  upon  which  Bliss  had  been  experimenting,  to  take  the 
place  of  the  steam  reverse.  In  this  push  reverse,  an  elbow  lever  was 
pivoted  to  the  steam-chest  of  the  engine,  and  attached  with  a  slotted 
<:onnection  to  the  lifting-bar  of  the  reversing  link;  and  there  was  a  stop 
to  arrest  its  downward  motion  located  on  the  valve-stem  box,  and  the 
link  was  raised  by  pushing  a  rod  which  extended  from  the  engine  to  the 
derrick.  During  the  spring  and  summer  of  1878,  Harmon,  Gibbs  &  Co. 
built  and  sold  several  oil-engines,  upon  each  of  which  this  push  reverse 
was  placed.  Frank  L.  Bliss  was  then  without  means  to  thoroughly  test 
the  device  himself,  and  he  testifies,  and  I  have  no  doubt  truly,  that  he 
put  the  device  on  those  engines  in  order  that  it  might  have  "a  good 
working  test."  He  derived  no  profit  from  this  use  of  his  device,  for  he 
made  no  bargain  with  Harmon,  Gibbs  &  Co.  until  ailer  he  applied  for 
a  patent,  on  March  8,  1881,  when  it  was  agreed  that  the  firm  should 
pay  the  cost  of  patenting,  and,  in  consideration  of  the  same,  should  have 
a  shop  right.  The  evidence,  I  think,  fairly  warrants  the  conclusion  that 
all  the  engines  having  Bliss'  reversing  device  thereon  trhich  were  sold  or 
in  use  during  the  year  1878  and  the  early  part  of  1879  were  purchased 
by  Mr.  Carter,  the  brother-in-law  of  George  H.  Gibbs;  and,  if  any  of 
them  went  into  the  hands  of  other  persons,  it  was  through  Carter,  and 
in  furtherance  of  his  purpose  "to  demonstrate  the  quality"  of  the  engine. 
Mr.  Carter  testifies  that  he  told  Gibbs  "the  only  way  to  determine  the 
quality  of  his  engine  was  to  put  it  on  a  drilling  well,  and  let  it  stand  or 
fall  on  its  merits,"  etc.  Carter  also  states  that  all  the  engines  he  took 
from  Harmon,  Gibbs  &  Co.  during  that  time  were  bought  for  that  pur- 
pose, and  because  of  his  relationship  to  Gibbs.  He  further  testifies  that 
the  price  he  was  to  pay  Gibbs  for  these  engines  was  $350  each,  "but  the 
experiments  conducted  in  perfecting  them  brought  down  the  price  he 
received  on  the  first  engine  to  $225;  *  *  *  and  like  reductions, 
though  not  in  all  cases  as  large  as  this,  were  made  on  the  price  of  the 
other  engines."  The  push  reverse  did  not  work  efiectively,  and  there 
was  a  general  complaint  by  the  users.  Carter  reported  to  Bliss  that  it 
was  a  failure,  and  that  he  could  not  handle  the  engine  with  it.  The 
main  difficulty  was  in  the  bending  of  the  rod  when  pushed  by  the  oper- 
ator to  raise  the  link.  Bliss  endeavored  to  remedy  the  defects  in  the 
push  reverse,  but  failed,  and  he  then  conceived,  and,  after  experiment- 
ing, adopted,  the  present  form  of  device.  He  took  the  elbow  lever  off* 
the  steam-chest,  and  turned  it  around,  and  bolted  it  to  the  guides  of  the 
engine,  so  that  the  link  might  be  raised  by  pulling,  and  he  straightened 
the  lifting-bar,  which  had  been  in  a  bent  shape,  so  as  to  get  a  direct  pull 
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from  the  connection  from  the  bottom  of  the  link  to  the  lever,  and  made 
some  other  modifications,  and  eventually  completed  the  reversing  gear 
in  tlie  form  described  in  his  specification  and  drawings.  George  H. 
Gibbs  died  in  September,  1878.  There  were  then  a  number  of  un- 
finished engines  in  the  shop,  some  having  the  steam  reverse  on  and 
some  with  tl'ie  push  reverse.  These  engines  were  turned  over  to  Gibbs' 
estate,  and  Mr.  Carter,  acting  in  behalf  of  the  estate,  employed  Bliss  to 
finish  them.  Bliss  explained  his  new  ideas  to  Carter,  and,  by  his  di- 
rections, proceeded  to  change  the  reversing  gear  on  those  engines  to  the 
present  form.  There  is  satisfactory  evidence  to  show  that  this  work  was 
done  in  the  month  of  February,  1879,  and  that  the  engines  were  not 
ready  to  leave  the  shop  until  after  the  4th  of  March.  They  were  the 
first  engines  equipped  with  the  device  as  patented.  It  is  not  shown  that 
any  of  them  were  shipped,  or  in  public  use,  two  years  before  the  appli- 
cation was  filed  fpr  the  patent  in  suit.  .  It  is  true  that  David  B.  Ding- 
man  fixes  June,  1878,  as  the  time  when  Bliss'  pull  reverse  was  used  at 
the  well  on  one  of  Carter's  leases,  but  h.e  does  not  speak  with  great  pos- 
itiveness,  and,  assuredly,  his  recollection  is  at  fault.  In  oil  practice  the 
engine  is  first  used  in  drilling  the  well.  In  this  work  the  revolutions 
are  mainly  forward,  and  the  reversing  gear  is  not  much  used.  After  the 
drilling  is  completed,  the  engine  is  used,  with  more  or  less  frequency, 
and  sometimes  with  long  intervals  of  rest,  in  pumping  the  well  or  draw- 
ing the  casing;  and  the  evidence  indicates  that  it  requires  considerable 
time,  and  a  number  of  engines  working  in  the  field,  to  make  a  satisfac- 
tory test  of  the  practical  efficiency  of  a  new  reversing  gear.  The  proofs 
disclose  that  in  this  regard  there  had  been  many  previous  failures  where 
success  seemed  achieved.  These  facts  were  known  to  Bliss,  and  he  tes- 
tifies that  they  induced*  him  to  thoroughly  test  his  device,  and  get  it 
right,  before  applying  for  a  patent,  and  that  the  test  was  not  complete 
before  late  in  the  fall  of  1879.  It  is  urged  by  the  defendants  that  the 
combination  described  in  and  covered  by  the  claim  of  the  patent  in  suit 
was  embodied  in  the  pushing  reverse  which  Bliss  devised  and  put  on 
Harmon,  Gibbs  &  Co.'s  oil-engines  in  the  year  1878.  But,  conceding 
this,  was  the  thing  patented  in  public  use  or  on  sale  for  more  than  two 
years  before  his  application  for  a  patent,  within  the  meaning  of  the 
statute?  I  think  not.  In  the  first  place,  the  sales  by  Harmon,  Gibbs 
&  Co.  to  Carter,  in  all  their  circumstances,  were  out  of  the  ordinary 
course  of  trade,  and  in  fairness  must  be  regarded  as  made  for  the  purpose 
of  testing  the  engine.  Innis  v.  Boiler- Woi'ks,  22  Fed.  Rep.  780.  All  the 
dealings  between  Carter  and  the  firm  were  with  a  view  to  experiment. 
That  was  the  substantial  purpose.  Then,  as  respects  the  inventor  Bliss 
himself,  the  transaction,  from  first  to  last,  and  in  all  its  incidents,  was 
purely  experimental.  If  he  could  not  t€St  the  efficiency  of  his  device 
by  putting  it  on  his  employers'  engines,  and  sending  it  out  into  the  oil- 
field for  practical  use,  he  could  not  test  it  at  all;  and,  under  the  evidence, 
I  am  of  the  opinion  that  the  test  was  reasonable,  both  as  regards  its  ex- 
tent and  duration.  These  conclusions,  I  think,  are  in  accordance  with 
the  rulings  made  and  the  principles  declared  by  the  supreme  court  in 
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the  cases  of  EUzabeth  v.  Pavement  Co.,  97  U.  S.  126,  and  Manufacturing 
Co,  V.  Sprague,  123  U.  S.  249,  8  Sup.  Ct.  Rep.  122.  But  then,  again, 
the  device  in  its  original  form  of  a  push  reverse  was  imperfect,  and  the 
invention  was  incomplete.  As  an  operative  reversing  gear,  it  was  not  a 
practical  success,  and  much  less  was  it  successful  in  a  commercial  sense. 
The  defects  were  serious.  The  device  had  been  condemned  b}'^  those  who 
had  used  it.  If  a  remedy  had  not  been  applied,  it  would  never  have 
come  into  general  use,  but  would  have  been  abandoned  as  worthless. 
The  changes  which  Bliss  made  may  appear  now  to  have  been  simple, 
but  at  the  time  they  required  reflection  and  experiment;  and  the  result 
was  a  great  success  where  there  had  been  failure.  The  right  principle, 
indeed,  was  in  the  push  reverse,  but  Bliss  had  not  yet  discovered  a  satis- 
factory mode  of  applying  that  principle  to  effect  the  desired  object.  In 
its  original  form,  the  device  lacked  patentable  utility,  and  Bliss  was  not 
ready  to  go  into  the  patentroffice  with  his  application  until  he  had  made 
it  practically  efficient. 

4.  We  are  now  brought  to  the  consideration  of  the  question  of  infringe- 
ment. Prior  to  the  filing  of  the  bill,  the  defendants  were,  and  they  still 
are,  engaged  in  manufacturing  and  selling  engines  for  drilling  and  pump- 
ing oil-wells  having  an  unbalanced  slide-valve,  with  a  reversing  gear  to 
be  connected  with  and  operated  from  the  derrick  by  a  rod.  In  their  de- 
vice the  defendants  employ  the  usual  reversing  link,  a  lifting-bar,  and 
an  elbow  lever  pivoted  to  the  engine  frame.  Instead  of  a  stop  on  the 
frame  or  bed  of  the  engine  to  serve  as  a  rest  for  the  elbow  lever  when  it 
is  down,  the  end  of  the  horizontal  arm  of  the  lever  is  provided  with  a 
downward  projection  or  appendage,  which  engages  the  engine-bed  and 
performs  the  precise  function  of  the  stop  of  the  Bliss  patent.  In  effect, 
it  is  the  Bliss  stop  inverted.  Then  the  lifting-bar  and  elbow  lever  are 
flexibly  connected  in  this  manner,  viz. :  Near  the  end  of  the  horizontal 
arm  of  the  lever  is  a  swiveled  eyebolt,  with  a  vertical  hole  through  its 
side,  and  the  upper  end  of  the  lifting-bar  is  reduced  in  diameter,  and 
passes  loosely  through  this  hole,  and  is  provided  with  shoulders  a  little 
distance  above  and  below  the  same,  so  as  to  permit  to  the  lifting-bar  free 
vertical  play  for  the  purpose  of  taking  up  the  vibration,  and  relieving 
the  lever  of  all  jar  when  resting  on  the  engine  bed.  This  is  practically 
the  slotted  connection  of  the  Bliss  patent.  It  is  used  for  the  same  pur- 
pose, and  with  the  same  effect.  Without  enlarging  upon  the  subject,  I 
content  myself  with  saying  that  a  careful  comparison  of  the  models  of 
the  two  devices,  with  the  aid  of  the  explanatory  testimony,  has  brought 
me  to  the  conclusion  that  the  changes  which  the  defendants  have  made 
are  differences  in  form  merely,  and  not  in  substance.  The  two  devices 
do  the  same  work  in  substantially  the  same  way,  and  accomplish  ex- 
actly the  same  results.  Therefore,  in  the  sense  of  the  patent  law,  they 
are  the  same  devices,  notwithstanding  the  differences  in  name,  form,  or 
shape.  Machine  Co.  v.  Murphy,  97  U.  S.  120,  125;  Cantrell  v.  Wallick, 
supra^ 

1  cannot  agree  with  the  learned  counsel  for  the  defendants  that  the 
patentee  limited  himself  to  an  adjustable  stop.     The  specification,  I 
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think,  discloses  no  indication  of  any  such  intent.  In  its  lucid  statement 
of  the  combination,  the  language  touching  this  element  is,  "a  rest  or 
stop  for  said  lever,  whereby,  through  the  slotted  connection  with  the  re- 
versing link,  all  jar  or  vibration  is  removed  from  the  actuating  lever;'* 
and  the  claim  itself  contains  no  such  express  limitation  as  is  suggested. 
The  set-screw  mentioned  is  rather  to  be  regarded  as  one  of  the  forms  of 
stops  contemplated  by  the  patentee. 

As  already  intimated,  the  Bliss  invention  was  one  of  unusual  merit. 
He  was  not  a  mere  improver  of  an  old  mechanism.  No  pre-existing  re- 
versing gear  met  the  needs  of  oil-well  operators.  Bliss'  device,  and  his 
only,  did  so.  With  reference  to  the  particular  field  of  industry  for  which 
it  was  devised  and  to  which  it  is  especially  applicable,  his  reversing  gear 
was  not  only  altogether  original,  but  was  of  immense  value.  It  met  new 
conditions  and  new  wants.  He  accomplished  results  much  sought  after, 
which  no  one  before  him  had  been  able  to  achieve.  He  was  the  first  to 
devise  means  whereby  the  driller,  standing  at  a  distant  point,  can  give 
a  positive  movement  in  either  direction  to  the  reversing  link,  while,  upon 
the  release  of  the  actuating  lever,  the  reversing  gear,  by  means  of  the 
stop,  will  automatically  adjust  itself  to  a  disconnected  position.  Bliss^ 
device  first  made  it  possible  to  use,  in  drilling  and  pumping  oil-wells, 
an  unbalanced  slide-valve,  thereby  avoiding  a  waste  of  steam,  and  pro- 
moting economy  in  the  consumption  of  fuel.  The  invention,  then,  was 
really  one  of  a  primary  character,  and  the  patent  well  deserves  to  be  lib- 
erally dealt  with,  both  in  the  matter  of  construction  and  in  giving  to  the 
patentee  and  his  assignees,  in  full  measure^  the  benefit  of  the  doctrine 
of  equivalents.  Oomolidatedy  etc.y  Valve  Co.  v.  Crosby,  etc.,  Valve  Cb.,  113 
U.  S.  157,  5  Sup.  Ct.  Rep.  513;  Machine  Co.  v.  Lancaster,  129  U.  8. 
263,  9  Sup.  Ct.  Rep.  299.  Let  a  decree  be  drawn  in  favor  of  the 
plaintiffs. 


The  La  Champagne.* 

Sew  ALL  et  al,  v.  The  La  Champagne. 

CoMPAGNiB  Generale  Transatlantique  V.  Sewall  et  oZ.,  (two  ca9es.> 

{District  Court,  S.  JD.  New  Tcrrk.    July  81, 1890.; 

CJoLLisioN— Mutual  Fault— Supposbd  Pilot-Boat— Not  Slowing — Lights  Mistaken 
AND  Defective. 

The  steam-ship  La  Champagne,  while  on  one  of  her  regular  voyages  from  Havre 
to  New  York,  and  when  about  25  miles  south  of  Shinnecock  light,  on  the  Long  Island 
coast,  at  about  5  o^clock  a.  m.,  collided  with  the  schooner  Belle  Higgins,  bound  from 
a  southern  port  to  Bath,  Me.  The  evidence  for  the  schooner  W4ts  to  the  effect  that 
she  lirst  made  the  steamer's  white  light  on  her  starboard  bow,  then  the  red  light 
nearly  on  the  starboard  beam.  Thereupon  she  showed  a  torch-light  to  the  steamer, 
and  then  another,  and  afterwards  fired  a  gun,  notwithstanding  which  the  collision 
ensued.    The  steamer's  testimony  was  that,  when  the  schooner's  torch  was  seea 

>  Reported  by  Edward  G.  Benedict^  Esq.,  of  the  New  York  bar. 
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ahead,  or  a' little  on  the  steamer's  port  bow,  they  supposed  it  to  be  the  signal-light 
of  a  pilot-boat;  and,  wishing  a  pilot,  the  steamer  exhibited  a  torch  in  replv,  and 
altered  her  course  a  point  to  starboard,  but  without  slackening  speed  of  18)^  knots. 
At  the  time  when  the  schooner's  gun  was  heard,  a  faint  green  light  became  visible 
for  the  first  time,  whereupon  the  engine  was  reversed,  and  the  helm  put  hard 
a-port,  but  too  late  to  avoid. collision;  and  a  low  intermittent  white  light  was  said 
to  have  been  also  seen  a  little  above  the  torch-light.  Heidi  that  the  steamer  was 
not  justified  in  mist^lng  the  schooner  for  a  pilot-boat;  but,  if  so,  it  was  still  her 
duty  to  check  her  headway  nearly  to  a  stop,  and  that  her  continued  high  speed  of 
about  18K  knots  was  a  fault;  and  that,  as  to  the  schooner,  the  supposed  angle  of 
collision  in  the  night-time  is  nnoertain  evidence,  and  that  the  weight  of  evidence 
was  that  the  steamer  was  coming  up  within  the  range  of  the  schooner's  green 
light,  and  not  astern  of  that  range;  out  that  the  green  light  was  so  dim  as  not 
to  be  visible  to  the  steamer  within  the  distance  necessary  to  avoid  her;  and  for 
this  fault  the  schooner  was  liable.  The  damages  were  therefore  divided,  includ- 
ing towage  services  supplied  by  the  steamer. 

In  Admiralty.     Suits  for  damages  by  collision. 
Owen,  Qray  &  Sturgis,  for  Sewall  et  al, 
'  Ooudert  Bros. ,  {E.  K.  Jonesy  of  counsel,)  for  the  La  Champagne. 

Brown,  J.  The  above  libels  grow  out  of  a  collision  which  occurred  a 
little  after  5  o'clock  of  the  morning  of  the  25th  of  February,  1889,  in  the 
Atlantic  ocean,  about  25  miles  south  of  Shinnecock  light,  between  the 
French  steamer  La  Cliampagne,  and  the  three-masted  schooner  Belle 
Higgins.  The  stem  of  the  steamer  struck  the  schooner  on  her  starboard 
side  forward  of  the  forerigging,  and  cut  off  the  starboard  bow,  so  that 
she  filled  in  a  few  minutes.  Being  loaded  with  lumber,  the  schooner 
did  not  sink;  and  was  left  adrift  until  a  tug  was  sent  by  the  steamer  to 
her  assistance,  by  her  master's  request,  as  the  steam-ship  claims,  for  whose 
towage  service  the  steam-ship  company  afterwards  paid.  The  third  libel 
is  to  recover  for  this  payment.  The  other  libels  are  for  damages  to  the 
respective  vessels,  the  owners  of  the  schooner  claiming  $40,000  for  the 
schooner,  cargo,  freight,  personal  effects,  and  the  salvage  expenses;  the 
steam-ship  company  claiming  damages  to  the  amount  of  $35,000.  At  the 
time  of  the  collision  the  weather  was  tolerably  clear.  It  had  been  foggy 
during  the  night  previous,  and  the  steamer  was  going  at  a  somewhat  re- 
duced speed, — about  13  J  knots,  under  45  revolutions,  instead  of  54,  her 
full  speed.  She  was  on  one  of  her  regular  trips  from  Havre  to  New  York; 
and,  on  taking  soundings  off  Long  island,  while  on  a  course  of  west  true, 
about  3  o'clock  a.  m.,  the  instrument  having  unexpectedly  indicated  but 
16  fathoms  of  water,  her  commander  ordered  her  headed  one  point  more 
to  port  until  half  past  5.  The  schooner  was  bound  from  Darien,  Ga., 
to  Bath,  Me.,  and  was  sailing  N.  N.  E.  magnetic;  the  wind,  as  she  claims, 
being  light  from  the  S.  W. ,  giving  her  a  speed  of  about  three  knots.  Her 
contention  is  that  the  steamer's  white  light  was  first  seen  well  off  on  the 
starboard  bow,  several  miles  distant;  afterwards  the  steamer's  red  light, 
nearly  on  her  starboard  beam;  that,  as  the  steamer  continued  to  ap- 
proach, showing  no  change,  the  mate  in  charge  of  the  schooner,  being 
in  doubt  whether  the  steamer  was  in  range  of  his  green  light,  exhibited 
a  torch-light  on  the  starboard  side  of  the  mainsail,  which  illuminated 
all  her  sails;  that,  the  steamer's  red  and  green  lights  having  become  vis- 
ible, and  no  change  appearing  in  her  course,  the  master  was  called  on 
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deck,  and  another  torch-light  shown,  both  colored  lights  of  the  steamer 
being  then  visible,  and  alleged  to  be  aft  of  the  range  of  the  schooner's 
green  light;  and  that  a  gun  was  soon  afterwards  fired,  but  that  the 
steamer  continued  following  up  the  schooner  apparently  under  a  port 
helm,  and,  very  soon  after  the  firing  of  tlie  gun,  struck  her  as  above 
stated;  that  the  schooner  made  no  change  in  her  course,  and  that  her 
side  lights  were  properly  burning;  and  that  the  collision  was  caused  by 
the  negligence  of  the  steamer  in  not  properly  observing  the  schooner,  and 
keeping  out  of  her  way.  The  case  made  by  the  steamer  is  that,  while 
going  as  above  stated,  with  competent  oflScers  on  the  bridge,  and  three 
competent  and  attentive  persons  on  the  lookout,  the  first  notice  of  the 
schooner  was  a  torch-light,  seen  either  ahead  or  a  little  on  the  port  bow, 
and  at  times  an  intermittent  white  light  a  little  above  the  torch-light; 
that  no  green  light  on  the  schooner  was  seen  or  was  visible;  that  the  of- 
ficers of  the  steamer  supposed  the  torch-light  shown  to  be  that  of  a  pilot- 
boat,  and,  being  in  want  of  a  pilot,  they  exhibited  a  torch-light  in  re- 
ply, which  was  followed  by  another  torch-light  shown  by  the  schooner, 
which  was  interpreted  by  the  steamer  as  an  agreement  that  the  pilot 
would  come  aboard;  that  the  white  light,  being  seen  not  much  above 
the  torch-light,  and  intermittent,  was  supposed  to  be  a  considerable  dis- 
tance off;  and  that  the  steamer's  head,  in  order  to  facilitate  the  pilot  in 
boarding  her  on  her  port  side,  was  put  one  point  more  to  starboard,  but 
without  slackening  speed.  A  while  afterwards  the  discharge  of  the  gun 
was  heard,  the  flash  of  which  showed  the  schooner  very  near,  and  about 
the  same  time  a  faint  glimmer  of  a  green  light  was  seen.  When  the  gun 
was  heard  the  engine  was  reversed  full  speed,  and  the  helm  put  hard 
a-port.  The  collision  occurred  soon  thereafter,  the  steam-ship  changing 
her  head  meantime  two  or  three  points  to  starboard..  The  distance  of 
the  vessels  apart,  when  the  gun  was  fired  and  the  engine  reversed,  is 
variously  estimated  by  the  witnesses  at  from  100  meters  to  half  a  mile. 
From  the  amount  of  the  steamer's  change  to  starboard,  the  distance,  I 
think,  could  not  be  less  than  from  1,000  to  1,600  feet.  The  weight  of 
testimony  is  that  at  the  moment  of  collision  the  steamer  was  heading 
towards  the  bow  of  the  schooner,  and  forwards,  at  an  angle  of  from  3J 
to  6  points. 

1.  In  my  judgment  the  evidence  does  not  show  facts  on  the  steamer's 
part  sufficient  to  justify  her  in  taking  the  Belle  Higgins  to  be  a  pilot-boat 
at  a  long  distance  off,  and  in  therefore  continuing  on  at  the  unabated 
speed  of  13J  knots  until  she  was  so  near  as  to  render  collision  unavoid- 
able. If  the  bearing  of  the  pilot-boat  when  the  torch-light  was  seen  was 
a  point  on  the  steamer's  port  bow,  as  the  steamer's  officers  say,  no 
doubt  the  schooner's  green  light  ought  to  have  been  seen  distinctly. 
But  a  torch-light  without  any  colored  light  was  not  sufficient  to  in- 
dicate a  pilot-boat.  In  the  absence  of  a  white  mast-head  light,  the 
torch  would  mean  only  that  the  steamer  was  overtaking  another  ves- 
sel astern  of  the  range  of  her  colored  lights.  There  was  no  light  on 
the  schooner  that  could  possibly  present  the  appearance  of  the  white 
mast-head  light  required  of  pilot-boats  by  the  rules  of  navigation. 
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The  low,  faintf  and  intermittent  light  said  to  have  been  seen  by  some 
of  the  steamer's  witnesses  a  little  above  the  torch-light  was  so  different  in 
brightness  and  in  position  from  the  light  required  to  be  carried  by 
pilots  at  the  mast-head  that  it  was  itself  an  indication  of  the  need  of 
caution  in  approaching,  instead  of  a  justification  for  continuing  on  at  al- 
most full  speed.  The  oply  white  light  possible  to  have  been  seen  by  the 
steamer  was  the  cabin  light,  visible,  if  at  all,  through  the  schooner's  sky- 
light. The  low,  faint  glimmer  of  such  a  light,  familiar  to  seamen,  can- 
not be  deemed  to  have  been  justifiably  confounded  with  a  pilot's  mast- 
head light,  without  a  total  discredit  of  the  propriety  of  the  eleventh  and 
nineteenth  rules  of  navigation, — ^a  discredit  which  I  am  not  prepared  to 
admit.  But  if  the  schooner  was  justly  mistaken  for  a  pilot-boat,  the 
steamer  cannot  be  justified  for  her  continued  high  speed.  As  I  have 
said,  the  absence  of  the  usual  high  bright  light  was  of  itself  an  indication  , 
of  the  need  of  caution.  Her  distance  could  not  be  exactly  known.  The 
pilot-boat  might  desire  to  cross  the  steamer's  bow,  and  come  up  round 
her  stern,  as  is  sometimes  done;  and  it  was  the  duty  of  the  steamer  to 
check  her  headway  nearly  to  a  stop,  and  let  the  pilot-boat  do  the  rest. 
The  City  of  WaMfngUm,  92  U.  S.  38-41,  11  Blatchf.  487,  6  Ben.  140 ;' 
The  Cdwnibia,  27  Fed.  Rep.  704,  708.  It  was  this  failure  to  check  her 
speed  that  directly  brought  about  the  collision.  In  the  Case  of  the  Wia- 
cormn,  where  a  similar  mistake  was  made  in  regard  to  a  supposed  pilot> 
boat,  it  was  found  by  the  court  (25  Fed.  Rep.  284)  that, "  when  the  steam- 
ship was  at  a  safe  distance  from  the  bark,  her  engines  were  stopped,  and 
her  headway  was  substantially  overcome  while  waiting  for  the  pilot  to 
come  along-side  in  his  boat."  Had  the  Champagne's  engines  in  this  in- 
stance been  '*  stopped  when  at  a  safe  distance,  and  her  headway  sub- 
stantially overcome,"  there  would  certainly  have  been  no  collision  with 
the  Belle  Higgins.  The  Champagne,  on  the  contrary,  for  a  very  consid- 
erable time  after  the  flash-light  had  been  twice  seen,  continued  on  at  the 
speed  of  13  J  knots, — four-fifths  of  her  full  speed, — until  a  gun  was  fired, 
scarcely  a  quarter  of  a  mile  distant, — her  officers  estimate  the  distance 
much  less, — when  it  was  impossible  to  avoid  collision.  In  this  respect 
I  must  hold  the  Champagne  to  blame. 

2.  Whether  the  green  light  of  the  schooner  ought  to  have  been  visible 
to  the  steamer  depends  on  whether  the  steamer  was  approaching  her 
within  range  of  that  light  or  astern  of  it.  Considerable  stress  has  been 
laid  on  the  supposed  small  angle  of  collision,  as  sustaining  the  schooner's 
contention  on  this  point.  But  I  do  not  think  any  great  weight  can  be 
attached  to  this  evidence,  both  because  the  amount  of  the  angle  is  so 
likely  to  be  mistaken  in  the  night-time,  and  on  account  of  the  changes 
in  the  steamer's  heading,  and,  possibly,  in  the  schooner's  heading.  Al- 
though the  wheelsman  of  the  Belle  Higgins  testifies  that  her  course  was 
held  unchanged,  it  is  quite  probable  that,  during  the  last  few  moments 
before  collision,  her  head  would  be  turned  to  port  by  the  almost  irresisti- 
ble impulse  of  self-preservation.  I  find  it  impossible  to  reconcile  the 
testimony  of  her  witnesses  on  this  point  with  the  {wssibilities  of  the  col- 
lision.    All  agree  that  the  steamer  was  first  seen  forward  of  abeam.     The 
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pleadings  say,  "on  the  starboard  bow.''  With  that  simple  fact,  and  with 
the  steamer's  speed  of  13}  knots,  and  a  course  &uch  as  to  expose  her  red 
light  only,  I  find  it  impossible  for  the  steamer  to  have  got  two  points 
astern  of  the  schooner's  beam,  so  as  to  be  out  of  the  range  of  the  schooner's 
green  light,  as  the  witnesses  of  the  latter  testify  she  was.  Such  a  course 
of  approach  by  the  steamer,  moreover,  would  be  some  three  or  four  points 
more  northerly  than  the  course  the  steamer  testifies  she  was  pursuing,  and 
would  also  direct  her  sharply  towards  the  Long  island  shore.  Now,  al- 
though it  is  not  in  itself  incredible,  considering  the  previous  circum- 
stances, that  the  steamer  might  have  been  heading  towards  the  land  for 
the  purpose  of  making  the  shore  lights,  which  she  had  not  yet  seen,  yet 
all  her  officers  testify  in  the  most  explicit  terms  that  they  had  not  taken 
that  course.  There  are  no  circumstances  to  justify  suspicion  of  falsifica- 
tion as  to,  the  course  that  the  steamer  was  going.  The  reasons  for  the 
course  taken  are  stated  with  a  minuteness  of  detail  that  carries  credit  on 
their  face.  This  course  is  totally  incompatible  with  the  schooner's  con- 
tention that  the  steamer  came  up  astern  of  the  range  of  her  own  green 
light  after  being  seen  "on  the  starboard  bow,"  unless  the  schooner,  con- 
trary to  her  testimonv,  changed  her  own  course  to  port,  so  as  to  bring 
the  steamer  astern  oi  that  range  by  her  own  action.  My  conclusion 
on  this  head  leaves  no  alternative  but  to  find,  as  in  the  Case  of  the  Wis- 
consin,  that  the  schooner's  green  light  was  so  dim  as  not  to  be  visible 
within  the  distance  necessary  to  avoid  her.  Had  it. been  visible,  it  must 
have  been  seen  by  the  special  watch  kept  on  the  steamer.  It  is  not  nec- 
essary here  to  decide  whether  the  exhibition  of  a  torch-light  to  attract 
attention  by  a  vessel  not  being  overtaken  is  a  breach  of  the  existing  rules, 
— a  point  on  which  opposite  decisions  have  been  made.  The  Merchant 
Prince,  10  Prob.  Div.  139  ;  The  Algiers,  38  Fed.  Rep.  526;  The  Ness- 
more,  41  Fed.  Rep.  437.  The  new  proposed  rules  would,  if  adopted, 
expressly  permit  (article  12)  the  exhibition  of  such  a  light.  But  for  an 
insufficient  green  light  the  schooner  must  be  held  to  blame,  and  the  dam- 
ages and  costs,  therefore,  apportioned.  The  same  disposition  is  made 
of  the  claim  for  moneys  paid  out  by  the  owners  of  the  Champagne  for 
the  towage  services  of  the  tug  sent  down  to  the  assistance  of  the  schooner. 
This  was  done  with  the  knowledge  and  consent  of  the  master  of  the 
schooner,  if  not  at  his  express  request,  and  he  accompanied  the  tug.  It 
was  a  proper  and  necessary  act  and  expense  under  the  circumstances  as 
understood  at  the  time,  and  it  was  a  direct  consequence  of  the  collision, 
and  should  therefore  be  divided,  like  the  other  damages. 
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United  States  v.  Loughrey  et  al. 

(CircuU  Court,  W.  D.  Michigan,  N,  D.    August  32, 1890.) 

JUKIBDICTION— AOCEPTANCB  OF  SbRVICB. 

Acceptance  of  service,  being  merely  equivalent  to  personal  service  in  the  dis- 
trict, does  not  prevent  a  defendant  from  moving  to  dismiss  the  suit  because  brought 
in  a  district  in  which  he  does  not  reside. 

At  Law.     On  motion  to  dismiss. 

L.  O.  Palmer^  Dist.  Atty.,  for  the  United  States. 

Webster  &  Wheeler^  for  defendants. 

Severens,  J.  In  this  cause  a  motion  is  made  to  dismiss  upon  the 
ground  that  the  defendants  are  citizens  and  inhabitants  of  the  state  of 
Wisconsin.  It  appears  that  due  service  of  process  was  accepted  by  the 
attorney  for  the  defendants,  within  the  district,  by  iiis  indorsement  to 
that  effect  upon  the  declaration,  by  which  and  a  rule  to  plead  the  suit 
was  originated.  This  was  done  to  save  the  trouble  and  cost  of  personal 
service  on  the  defendants,  who  were  within  the  district,  but  wished  to 
leave  the  state,  and  had  actually  left  Marquette  before  the  papers  were 
ready  for  service.  For  convenience  the  acceptance  of  service  was  appar- 
ently understood  as  a  substitute  for  personal  service-  It  also  appears 
that  there  was  an  oral  agreement  between  the  attorney  for  the  United 
States  and  the  attorney  for  defendants  that  it  was  a  condition  of  the 
agreement  thus  to  accept  service  that  the  cause  should  not  be  brought  to 
trial  at  the  next  term  of  the  court.  By  the  third  special  common-law 
rule  of  the  courts  in  the  districts  of  Michigan  it  is  provided  that  no  pri- 
vate agreement  between  the  parties  or  their  attorneys  respecting  the  pro- 
ceedings in  a  cause  shall  be  binding  unless  it  be  in  writing.  This  rule 
would  render  null  the  oral  agreement  above  referred  to,  and  leave  the 
matter  in  the  same  situation  as  if  it  had  not  been  made.  The  question 
would  then  arise  whether  the  acceptance  of  service  would  be  equivalent 
to  a  submission  to  the  jurisdiction  of  the  court.  Without  such  sub- 
mission, the  defendants  could  not  be  sued  in  th\s  district,  the  suit  not 
being  one  in  which  the  jurisdiction  is  founded  on  the  diverse  citizenship 
of  parties.  Act  Aug.  13,  1888,  §  1.  I  am  of  opinion  that  the  objec- 
tion was  one  which  could  be  waived  by  the  defendants,  the  provision  in 
the  act  referred  to  having  regard  only  to  the  place  where  the  suit  should 
be  brought  and  tried.  Jurisdiction  is  given  by  a  former  provision  in 
the  same  section.  In  the  circumstances  of  this  case  I  do  not  think  the 
acceptance  of  service  amounted  to  more  than  a  personal  service  of  pro- 
cess made  in  the  common  course.  The  waiver,  to  be  binding,  ought  to 
be  clearly  manifested,  and  the  court  ought  not  to  hold  the  defendants  for 
trial  here  upon  a  strained  construction  of  the  action  and  conduct  of  the 
parties.  If  any  forward  step  or  valid  stipulation  looking  to  further  pro- 
ceedings had  been  made  in  the  case  the  result  would  be  different;  but 
there  having  been  none,  my  opinion  is  that  the  case  must  be  dismissed. 

The  proper  order  must  be  entered  accordingly. 
v.43F.no.7— 29 
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Merriam  et  al.  v.  Hollow  ay  Pub.  Co. 
Same  v.  Dan  Linahan  Pub.  Co. 
Same  v.  Frank  et  al. 
idfrcuU  Court,  E.  D.  MisaourU  E.  D.    September  26, 1800.) 

1.  Tradb-Marks^Ikjunction— Pleading— Dbmubrbb. 

The  complaint  alleged  that  defendants  had  appropriated,  and  were  using  on  their 
advertisements,  circulars,  letter  heads,  etc.,  relating  to  their  publication,  the  de- 
vice of  an  open  book  which  complainants  had,  theretofore,  been  in  the  habit  of 
using  for  like  purposes;  that  defendants  used  toe  words  ** Webster's  Dictionary" 

S laced  in  the  same  relation  to  their  publication  that  complainants  place  it;  that  the 
ate  of  defendants'  piA)lication  on  the  title-page  was  given  as  of  the  year  1890,  when, 
in  fact,  the  book  was  a  reprint  or  photolithographic  copy  of  the  edition  of  1847.  HeUi 
that,  as  there  might  be  some  evidence  of  a  fraudulent  intent  on  defendants'  part  to 
get  the  benefit  of  the  reputation  of  the  edition  of  Webster's  Dictionary  published 
by  complainants,  and  as  the  public  might  possibly  be  deceived  to  complainants' 
damage  in  consequence  of  the  facts  averred,  a  demurrer  to  the  complaint  would  be 
overruled. 

2.  Same— What  wtix  bb  Protected— Webster's  Dictionary. 

The  copyright  of  Webster's  Dictionary  having  expired,  no  one  has  any  special 
property  m  the  title. 
8.  Equity — Pleadings —Demurrer. 

A  demurrer  to  a  whole  bill  must  be  overruled  if  the  bill  taken  altogether  entitles 
complainant  to  some  kind  of  relief. 

In  Equity.     On  demurrer  to  bills. 

Charles  N.  Judson  and  Jiukon  &  Reyhum^  for  complainants. 

James  H.  Peirce  and  Paul  BakeweU,  for  defendants. 

Miller,  Justice,  (oraUy,)  We  have  the  same  diflSculty  in  these  cases 
in  regard  to  the  Webster's  Dictionary  controversy  that  we  had  in  the  case  of 
Stephens  v.  Overstok,  post,  465,  (just  decided.)  The  difficulty  is  that  the 
parties  demur  to  the  whole  bill,  and  of  course  if  there  is  any  one  thing 
in  the  bill  that  is  good, — that  is  to  say,  if  the  bill  taken  altogether  enti- 
tles the  complainant  to  some  kind  of  relief, — the  demurrer  should  be 
overruled.  If  a  party  in  chancery  or  in  a  law  case  wants  to  demur  to 
a  particular  part  of  a  bill  or  declaration,  he  should  not  frame  his  de- 
murrer as  is  done  in  this  instance,  so  as  to  call  the  whole  bill  in  ques- 
tion. 

I  am  not  clear  but  what  there  may  be  a  right  of  action  growing  out  of 
the  alleged  fact  that  the  defendants  have  appropriated  the  device  of  an 
open  book,  which  device  the  complainants'have  hitherto  been  in  the 
habit  of  using  on  their  advertisements,  circulars,  letter  heads,  etc.     Thi 
device  of  the  open  book,  as  w^e  understand  it,  is  also  used  by  the  defen< 
ants  on  their  letter  heads,  circulars,  etc.     That  device  so  appropriat 
by  defendants  may  not  be  a  trade-mark;  but  I  can  see  no  good  reasoi 
no  honest  reason,  why  the  defendants  should  use  the  same  mark  or  d( 
vice  on  their  letter  heads,  advertisements,  and  circulars,  which  the  con 
plainants  are  using.     It  looks  as  though  there  might  be  enough  in  th 
fact  stated  in  the  bill,  to  prevent  the  court  from  sustaining  a  general  d< 
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murrer.  It  may  be  necessary  to  ascertain,  by  taking  proof,  whether  the 
use  of  the  device  in  question  in  fact  operates  to  deceive  people,  by  lead- 
ing them  to  suppose  that  the  Webster's  Dictionary  sold  by  the  defend- 
ants is  printed  and  put  on  the  market  by  complainants,  and  whether  the 
adoption  of  the  device  in  question  by  the  defendants  was  intended  to 
have  that  effect. 

I  want  to  say,  however,  with  reference  to  the  main  issue  in  the  case, 
that  it  occurs  to  me  that  this  proceeding  is  an  attempt  to  establish  the 
doctrine  that  a  party  who  has  had  the  copyright  of  a  book  until  it  hns 
expired,  may  continue  that  monopoly  indefinitely,  under  the  pretense 
that  it  is  protected  by  a  trade-mark,  or  something  of  that  sort.  I  do  not 
believe  in  any  such  doctrine,  nor  do  my  associates.  When  a  man  takes 
out  a  copyright,  for  any  of  his  writings  or  works,  he  impliedly  agrees- 
that,  at  the  expiration  of  that  copyright,  such  writings  or  works  shall  go 
to  the  public  and  become  public  property'.  I  may  be  the  first  to  an- 
nounce that  doctrine,  but  I  announce  it  without  any  hesitation.  If  a 
man  is  entitled  to  an  extension  of  his  copyright,  he  may  obtain  it  by  the 
mode  pointed  out  by  law.  The  law  provides  a  method  of  obtaining  such 
extension.  The  copyright  law  gives  an  author  or  proprietor  a  monopoly 
of  the  sale  of  his  writings  for  a  definite  period,  but  the  grant  of  a  mo- 
nopoly implies  that,  after  the  monopoly  has  expired,  the  public  shall  be 
entitled  ever  afterwards  to  the  unrestricted  use  of  the  book. 

There  is  some  hesitation  among  my  brethren  and  myself,  as  above  in- 
dicated, whether,  taking  the  bill  as  a  whole,  and  considering  all  of  its 
averments,  a  general  demurrer  ought  to  be  sustained.  The  defendants 
use  the  words  "Webster's  Dictionary"  or  "Webster's  Unabridged  Dic- 
tionary," placed  in  the  same  relation  to  their  publication  that  the  com- 
plainants place  it.  The  date  of  defendants'  publication  on  the  title-page 
is  given  as  of  the  year  1890,  when,  in  point  of  fact,  the  book  that  they  are 
publishing  is  a  reprint  dr  a  photolithographic  copy  of  the  edition  of  Web- 
ster's Dictionary  of  1847.  The  defendants  also  use  the  device  of  an 
open  book  on  advertisements  and  circulars,  relating  to  their  publication, 
as  before  alluded  to.  Now,  taking  all  of  these  allegations  together,  there 
may  be  some  evidence  of  a  fraudulent  intent  on  defendants'  part  to  get 
the  benefit  of  the  reputation  of  the  edition  of  Webster's  Dictionary  which 
the  complainants  are  publishing,  and  it  may  possibly  be  that,  in  conse- 
quence of  the  facts  averred,  the  public  are  deceived,  and  that  the  com- 
plainants are  damaged  to  some  extent.  We  think,  therefore,  that  this 
is  one  of  those  cases  where,  as  the  facts  are  stated  in  the  complaint,  the 
interests  of  justice  would  be  best  subserved  by  requiring  the  defendants 
to  answer,  so  that  there  may  be  a  full  and  fair  investigation  of  the  law 
and  facts  upon  a  final  hearing. 

The  demurrer  in  this  case,  as  we  understand  it,  is  not  to  special  por- 
tions of  the  bill  or  particular  allegations,  but  goes  to  the  whole  bill,  and 
asserts  that  it  contains  no  averments  warranting  equitable  relief  of  any 
sort.  We  are  unable,  at  this  time,  to  fully  assent  to  that  view;  but,  at 
the  same  time,  we  do  not  wish  to  be  understood  as  declaring  definitely 
that  the  complainant  is  entitled  to  equitable  relief.     I  will  say  this,  how- 
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ever,  that  the  contention  that  complainants  have  any  special  property  in 
"Webster's  Dictionary"  is  all  nonsense,  since  the  copyright  has  expired. 
What  do  they  mean  by  the  expression  "their  book,"  when  they  speak  of 
Webster's  Dictionary?  It  may  be  their  book  if  they  have  bought  it,  as 
a  copy  of  Webster's  Dictionary  is  my  book  if  I  have  bought  it.  But  in 
no  other  sense  than  that  last  indicated  can  the  complainants  say  of  Web- 
ster's Dictionary  that  it  is  their  book. 

It  does  not  appear  that  the  complainants  have  asked  for  a  preliminary 
injunction  in  this  cas0,  and  we  have  less  reluctance,  on  that  account,  in 
overruling  the  demurrer.  The  case  is  not  one  in  which  we  would  grant 
a  preliminary  injunction,  if  one  was  asked,  on  the  present  showing. 


MiLi^  ei  al.  v.  Scott  et  al. 
(Circuit  Courtj  S.  JD.  G^(yrgia,  S.  D,    June  28, 1800.) 

1.  Injunction— Judgment— Appbaraxcb  bt  Attobnbt. 

A  judgment  against  a  defendant  who  was  never  served  with  process,  and  whose 
appearance  in  the  action  was  entered  by  an  attorney  without  his  knowledge  or  con- 
sent, may  be  enjoined,  though  such  defendant  does  not  show  that  he  has  any  de- 
fense to  the  claim  sued  on. 

2.  Same— Equity  Pleading— Amendment. 

Where  a  bill  to  enjoin  such  judgment  alleges  that  said  defendant  was  not  legally 
served  with  process,  and  that  he  never  appeared  in  the  action,  either  in  person  or 
by  attorney,  an  amendment  thereto  alleging  that  said  defendant  never  acknowl- 
edged service  of  process  in  said  action,  either  in  person  or  by  attorney,  and  that  the 
acknowledgment  of  service  which  had  been  made  by  an  attorney  was  made  without 
his  authority,  does  not  change  the  character  of  the  bill.  ^ 

8.  Same— Presumption. 

Where  such  amendment  is  proposed  and  allowed  at  the  hearing  in  open  court,  In 
the  presence  of  both  parties,  it  will  be  presumed  that  it  was  made  upon  suffloient 
evidence,  and  not  for  the  purpose  of  vexation  or  delay. 

4.  Trusts- Validity  as  against  Creditors. 

Where  a  trustee,  who  has  in  his  possession  money  belonging  to  the  trust  fund, 
buys  land,  and  takes  title  In  his  own  name,  but  declares  at  the  time  that  he  buys  the 
land  with  the  trust  funds,  and  afterwards  records  a  written  declaration  of  trust  be- 
fore the  levy  of  any  execution  on  such  land,  such  declaration  of  trust  is  yalld  as 
against  the  trustee's  creditors. 

/ 

In  Equity. 

Chishdm  &  Erwin,  for  complainants. 

James  Atkins^  for  defendants. 

Pardee,  J.  This  is  a  suit  commenced  August  18,  1877,  seeking  to 
enjoin  a  judgment  rendered  January  6,  1877,  in  an  action  at  law  that 
had  been  instituted  in  this  court  in  the  name  of  John  0.  FerroU,  ordi- 
nary of  Chatham  county,  Ga.,  for  the  use  of  Levi  H.  B.  Scott,  against 
Thomas  R.  Mills,  Jr. ,  as  principal,  and  Thomas  R.  Mills,  Sr.,  as  security, 
on  the  bond  of  said  principal,  as  the  administrator  of  the  estate  of  one 
George  Hall,  deceased.     The  original  bill  sets  forth  that  certain  lands  in 
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Spalding  county,  Ga.,  which  the  marshal  had  at  that  time  levied  on  and 
advertised  for  sale  as  the  property  of  Thomas  R.  Mills,  Sr. ,  one  of  the 
defendants  in  said  judgment,  to  satisfy  the  execution  issued  thereon,  are 
not,  and  never  were,  the  property  of  said  Thomas  R.  Mills,  Sr.,  in  his 
own  right,  but  were,  in  fact,  purchased  by  him  with  trust  funds  belong- 
ing to  his  two  sons,  John  B.  and  James  M.  Mills,  having  come  into  his 
hands  as  their  trustee  from  the  estates  of  two  deceased  persons  by  the 
name  of  John  B.  Tufts  and  Louisiana  Tufts,  and  that,  therefore,  said 
lots  of  land'  were  in  reality,  though  in  his  own  name,  held  by  him  in 
trust  for  his  two  sons,  John  B.  and  James  M.  Mills;  that  on  January 
30,  1877,  prior  to  the  levy  in  this  case,  and  before  any  lien  had  at- 
tached by  reason  of  said  judgment,  said  Thomas  R.  Mills,  Sr.,  had,  by 
deed  duly  executed  and  recorded  in  the  proper  county,  dedared  the 
said  trust;  that  the  said  property  was  purchased  by  him  with  trust 
funds  belonging  to  said  John  B.  and  James  M.  Mills,  and  was  held  by 
him  solely  as  their  trustee,  and  contracting  to  convey  to  said  John  B. 
and  James  M.  Mills  whenever  demanded.  Said  bill  further  sets  forth 
that  said  judgment  at  law  against  Thomas  R.  Mills,  Sr.,  is  utterly 
null  and  void,  and  no  writ  oi  fieri  facias  can  legally  issue  thereon,  be- 
cause at  the  time  the  said  suit  was  begun  which  culminated  in  said 
judgment,  and  for  two  years  prior  to  that  time,  and  all  during  the  prog- 
ress of  said  suit  and  since,  the  said  "Thomas  R.  Mills,  Sr.,  was,  had  been, 
and  is  a  resident  of  the  northern  district  of  Georgia,  and  therefore  could 
not  be  sued  in  said  southern  district,  unless  found  therein,  and  service 
of  the  writ  effected  upon  him  personally;  that  no  such  service  was  so  ef- 
fected upon  him,  and  no  legal  service  was  effected  upon  him  at  any  time 
of  said  writ;  and  that  said  Thomas  R.  Mills..  Sr.,  never  in  any  way,  either 
in  person  or  by  attorney,  appeared  in  said  court  to  answer  said  writ,  nor 
did  he,  either  in  person  or  by  attorney,  plead  to  the  same,  or  take  any 
notice  thereof;  and,  further,  that  he  did  not  know  of  any  such  proceed- 
ings in  said  court.  A  temporary  injunction  was  granted  August  20, 
1877.  Afterwards  one  of  the  defendants  filed  his  answer  to  said  bill. 
Still  later  on  one  of  the  complainants,  Thomas  R.  Mills,  Sr.,  died;  so 
also  did  Amos  T.  Akerman,  one  of  the  defendants.  Another  of  the  de- 
fendants, W.  H.  Sraythe,  United  States  marshal  making  the  levy,  went 
out  of  office.  At  a  still  later  time  the  case  was  dropped  from  the  docket 
or  dismissed  by  mistake,  but  was  afterwards  reinstated,  and'  the  heirs 
of  Thomas  R.  Mills,  Sr.,  were,  after  his  death,  made  parties  in  his  stead 
by  proper  bill  of  revivor.  Thereafter  the  pleadings  were  perfected  to  is- 
sue joined,  and  the  case  came  on  for  hearing.  Afterwards,  at.  a  hearing 
commenced  January  23, 1888,  the  defendants  objected  to  the  reading  of 
the  answers  to  interrogatories  of  Thomas  R.  Mills,  Jr.,  wherein  he  tes- 
tifies about  the  acknowledgment  of  service  indorsed  upon  the  writ  in 
the  said  action  at  law,  and  they  moved  to  exclude  them  as  evidence  in 
the  case  for  lack  of  allegations  in  the  bill  suitable  to  let  them  in,  and  de- 
fendants' said  motion  to  exclude  said  answers  to  interrogatories  appears 
to  have  been  sustained.  Thereupon  the  complainants  moved  to  amend 
their  bill  by  inserting  at  the  proper  place  as  follows: 
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"That  Thomas  li.  Mills,  8r.,  never  appeared  in  said  suit  either  in  person  or 
by  attorney;  that  lie  never  acknowledged  service  of  the  said  suit  either  in  per- 
son or  by  attorney;  that  the  acknowledgment  of  service,  which  appears  in- 
dorsed on  the  declaration  in  said  action  of  debt  on  bond,  was  made  without 
any  authority  from  said  Thomas  E.  Mills,  Sr.;  that  he  never  ratified  the  act 
of  Thomas  K.  Mills,  Jr.,  and  never  knew  anything  about  it,  and  about  the 
said  action  of  debt  on  bond,  until  the  marshal  levied  the ^. /a.  sought  to  be 
enjoined." 

Tlie  defendants  objected  to  the  amendment  on  the  ground  that,  after 
issue  joined  and  under  the  circumstances,  it  should  not  be  allowed. 
The  court  allowed  the  complainants  to  file  their  proposed  amendment, 
subject,  however,  to  the  defendants'  rights  to  be  heard,  before  the  trial 
should  proceed  in  opposition  thereto.  At  this  state  of  the  case  the  fur- 
ther hearing  was  suspended,  and  the  cause  continued  for  the  term.  The 
case  has  now  been  fully  heard,  and  is  submitted  upon  all  the  questions 
of  the  case. 

The  first  point  to  be  decided  is  with  regard  to  the  amendment  al- 
lowed by  the  court  in  January,  1888.  It  appears  that  when  the  suit  at 
law  was  commenced  against  Thomas  R.  Mills,  Jr. ,  and  Thomas  R.  Mills, 
Sr.,  personal  service  was  made  upon  Thomas  R.  Mills,  Jr.,  who  at  the 
same  time  indorsed  upon  the  writ  the  words  and  figures  following,  to- 
wit:  "Service  of  the  within  acknowledged,  and  copy  waived,  this  1st 
of  March,  1876;"  signed,  "Thomas  R.  Milm.  Per  T.  R,  Mills,  Jr., 
Atty  at  Law."  It  appears,  further,  that  said  Thomas  R.  Mills,  Jr.,  was 
an  attorney  at  law,  residing  at  the  place  where  the  court  was  held,  and 
that  he  was  the  son  of  Thomas  R.  Mills,  Sr.;  but  the  evidence  clearly 
establishes  that  he  was  not  authorized  by  Thomas  R.  Mills,  Sr.,  to  rep- 
resent him  in  any  way  in  said  case,  to  accept  service  for  him  of  any 
writ,  or  to  enter  any  appearance  for  the  said  Thomas  R.  Mills,  Sr.,  in 
said  cause.  The  objections  now  made  to  the  said  amendment  are  that 
there  has  been  no  compliance  with  equity  rule  29,  and,  further,  that  the 
amendment  changes  the  character  of  the  bill  by  shifting  the  ground  for 
the  relief  of  Thomas  R.  Mills,  Sr.  I  do  not  think  that  either  of  these 
objections  are  good.  Equity  rule  29  prohibits  amendments  after  replica- 
tion filed,  except  upon  a  special  order  of  a  judge,  upon  motion  or  peti- 
tion, after  due  notice  to  the  other  party,  and  upon  proof  by  affidavit 
that  same  is  not  made  for  the  purpose  of  vexation  or  delay,  or  that  the 
matter  of  the  proposed  amendment  is  material,  and  could  not,  with  rea- 
sonable diligence,  be  sooner  introduced  in  the  bill.  The  amendment  in 
this  case  was  proposed  and  allowed  in  open  court  in  the  presence  of  the 
parties,  and,  it  is  to  be  presumed,  upon  sufficient  evidence  that  it  was 
not  made  for  the  purpose  of  vexation  or  delay,  etc.  It  seemed  to  be, 
under  tho  ruling  of  the  court,  a  proper  amendment  in  order  to  do  justice 
in  the  case  pending.  I  do  not  see  how  it  shifts  the  ground  for  the  relief 
of  the  complainant  Thomas  R.  Mills,  Sr.  His  bill  attacks  this  judg- 
ment as  absolutely  null  and  void.  He  states  sufficient  in  his  bill  to  so 
declare  it,  if  sustained  by  evidence.  The  amendment  attacks  the  judg- 
ment as  null  and  void.  The  additional  grounds  set  forth  therein  are  in 
line  with,  and,  properly  speaking,  are  only  a  complement  to,  the  case 
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made  in  the  original  bill.  It  does  not  appear  in  any  way  that  the  de- 
fendants have  been  surprised  or  vexed  or  injured  by  the  allowance  of  the 
amendment. 

Second.  The  proof  in  the  case  clearly  establishes  that  the  acceptance 
of  service  by  Thomas  K,  Mills,  Jr.,  of  process  against  Thomas  R.  Mills, 
Sr.,  was  wholly  unauthorized,  and  was  never  ratified.  It  is  not  con- 
tended that  otherwise  than  as  by  said  acceptance  of  service  was  Thomas 
R.  Mills,  Sr.,  bound  by  the  proceedings  in  the  court.  The  judgment, 
therefore,  as  against  Thomas  R.  Mills,  Sr.,  was  a  nullity,  because  the 
court  never  acquired  jurisdiction  of  him,  and  he  never  had  his  day  in 
court.  It  is  not  necessary  to  go  over  and  consider  the  conflicting  au- 
thorities with  r^ard  to  the  effect  of  an  unauthorized  appearance  in  the 
case  by  one  of  the  regular  attorneys  of  the  court.  If  we  concede  that 
this  acceptance  of  service  amounted  to  an  appearance  on  the  part  of 
Thomas  R.  Mills,  Jr.,  as  an  attorney  for  Thomas  R.  Mills,  Sr.,  which  is 
doubtful,  then  on  the  authority  of  SheUon  v.  Tiffin,  6  How.  163,  still 
Thomas  R.  Mills,  Sr.,  was  not  bound.  "This  evidence  does  not  con- 
tradict the  record,  but  explains  it.  The  appearance  was  the  act  of  the 
counsel,  and  not  the  act  of  the  court.  Had  the  entry  been  that  L.  P. 
Perry  came  personally  into  court,  and  waived  process,  it  could  not  have 
been  controverted;  but  the  appearance  by  counsel,  who  had  no  authority 
to  waive  process,  or  to  defend  the  suit  for  L.  P.  Perry,  may  be  explained. 
An  appearance  by  counsel  under  such  circumstances,  to  the  prejudice 
of  a  party,  subjects  the  counsel  to  damages,  but  this  would  not  suffi- 
ciently protect  the  rights  of  the  defendant.  He  is  not  bound  by  the 
proceedings,  and  there  is  no  other  principle  which  can  afford  him  ade- 
quate protection.  The  judgment,  therefore,  against  L.  P.  Perry  must 
be  considered  a  nullity,  and  consequently  did  not  authorize  the  seizure 
and  sale  of  his  property."     See  SheUon  v.  Tiffin,  mpra. 

It  was  contended  in  the  argument  that  whether  the  judgment  was 
binding  or  not  upon  Thomas  R.  Mills,  Sr. ,  he  could  have  no  relief  in  a 
court  of  equity  to  enjoin  the  execution  of  the  judgment  until  he  set  forth 
in  his  bill  that  he  had  or  has  some  defense  to  the  claim  made  in  the  ac- 
tion at  law  against  him.  The  authorities  cited  in  support  of  this  prop- 
osition, so  far  as  I  have  examined  them,  are  all  cases  in  whicli  there 
was  an  undisputed  appearance  by  the  party,  or  else  such  notice  taken 
of  the  suit  as  rendered  the  judgment  not  void,  although  perhaps  void- 
able. It  seems  to  me  that,  where  a  court  at  law  has  been  led  into  the 
error  of  rendering  a  judgment  against  a  party  over  whom  the  court  had 
no  jurisdiction,  such  error  or  mistake  presents  sufficient  equity  for  the 
interference  of  a  court  of  chancery  for  the  purpose  of  preventing  the  forced 
sale  of  property  for  the  satisfaction  of  such  void  judgment. 

Third.  The  evidence  shows  that  Thomas  R.  Mills,  Sr.,  was  the  trus- 
tee of  John  B.  Mills  and  James  M.  Mills;  that  as  such  trustee  he  had 
possession  of  large  sums  of  money  belonging  to  his  said  wards.  Whether 
he  kept  it  separate  and  distinct  from  his  own  property  does  not  appear, 
but  it  does  appear  that  prior  to  the  institution  of  the  suit  against  him  on 
the  bond  of  his  son,  administrator  as  aforesaid,  he  invested  certain  funds 
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in  the  lands  in  controversy,  declaring  at  the  time  that  he  was  purchasing 
with  trust  funds/ and  for  his  said  wards,  taking  the  title  in  his  own 
nam*e,  to  hold  until  said  wards  should  arrive  at  majority.  It  further 
appears  that  before  the  levy  of  the  execution  issued  on  the  said  judg- 
ment at  law,  by  proper  deed,  he  declared  the  said  trust,  and  that  the  said 
lands  in  controversy  had  been  purchased  with  trust  funds  as  a  part  of 
the  trust-estate,  and  belonged,  in  fact,  to  the  cestwia  que  trustent.  This 
declaration  of  trust,  regularly  witnessed,  acknowledged,  and  recorded, 
established  and  fixed  the  property  as  trust  property,  even  if  it  was  not,  in 
fact,  a  conveyance  of  the  property.  It  is  contended  by  the  defendants 
in  this  case  that  said  deed  was  fraudulent,  as  made  without  consider- 
ation, and  the  declarations  therein  not  true  in  fact;  but  this  defense  is 
not  sustained.  There  can  be  no  doubt  under  the  evidence  that  at  the 
time  of  the  declaration  of  trust  the  said  Thomas  R.  Mills,  Sr. ,  was  in- 
debted to  his  said  wards  for  a  sum  of  money  exceeding  largely  the  value 
of  the  lands  declared  to  be  trust  property.  He  had  the  right,  even  if  it 
was  not  his  duty,  to  pay  or  secure  the  said  indebtedness;  and  to  accom- 
plish such  result  he  had  the  right  to  convey,  in  satisfaction  of  or  to  se- 
cure such  claim,  any  property  that  he  possessed;  and  the  giving  in  pay- 
ment or  a  declaration  of  trust,  under  such  circumstances,  cannot  be  de- 
clared fraudulent  in  a  court  of  equity.  It  seems  to  me  to  be  clear  that 
the  complainants'  biU  should  be  maintained,  and  the  injunction  herein 
issued  be  perpetuated.     A  decree  to  that  effect  will  be  entered. 


Gilmer  v.  Mobbib  et  ci. 
{CircuU  Court,  M.  D.  Alabama.   June  24, 1890.) 

1.  Limitation  of  Actions— Pledgb. 

Where  a  pledge  made  to  secure  future  adyanoes  Is  repudiated  by  the  pledgee,  the 
statute  of  limitations  will  begin  to  run  against  the  pledgeor's  right  to  recover  the 
pledged  property  from  the  time  such  repudiation  takes  place. 

8.  Equity— Laches— Pledge. 

A  delay  of  more  than  five  years  in  bringing  suit  to  redeem  pledged  property  does 
not  constitute  laches,  where  it  appears  that  the  pledgee  has  oeen  guilty  of  breach 
of  trust,  that  he  still  holds  the  pledged  property,  which  has  largely  increased  In 
value,  and  that  complainant  had  previously  brought  suit  to  redeem,  which  had  been 
decided  against  him. 

In  Equity.     On  demurrer  to  the  bill. 
W.  A,  Gunter^  for  complainant. 
H,  C.  Toniphina^  for  defendants. 

Pardee,  J.  The  bill  alleges,  in  substance,  that  complainant,  Gflmer» 
about  the  year  1870,  being  a  subscriber  to  the  capital  stock  of  the  Ely  ton 
Land  Company,  a  corporation  under  the  laws  of  Alabama,  for  120  shares, 
of  the  par  or  nominal  value  of  $100  per  share,  but  issued  at  50  cents 
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on  the  dollar,  made  an  agreement  with  the  defendant  Morris  that  he 
should  advance  the  money  ($6,000)  necessary  to  pay  for  said  stock  as 
required  by  said  company,  and  wait  upon  complainant  for  re-payment, 
and  hold  said  stock  as  a  pledge  for  said  repayment;  that  defendant 
Morris  did  pay  for  said  stock  the  sum  of  $6,000,  and  the  same,  in  pur- 
suance of  said  agreement,  was  placed  by  complainant  with  said  Morris 
as  a  pledge  for  the  repayment  of  said  advance,  and  was,  to  make  said 
pledge  effectual,  transferred  by  indorsement  of  the  certificate  of  stock, 
issued  in  complainant's  name,  to  the  said  Morris;  that  shortly  after- 
wards defendant  Morris,  under  the  direction  of  complainant,  Gilmer, 
sold  60  shares  of  said  stock  for  $6,000,  which  sum  was  paid  to  defend- 
ant Morris  on  the  amount  due  him  for  money  advanced  as  above  stated; 
that  the  certificate  for  120  shares  was  surrendered,  and  two  certificates 
were  issued,  one  for  60  shares,  to  the  purchaser,  and  the  remaining  one, 
for  60  shares,  to  the  complainant  Gilmer;  that  the  latter  was  transferred 
by  indorsement  to  Morris,  and  placed  with  him,  in  pursuance  of  the 
original  agreement,  as  a  pledge  to  secure  the  payment  of  the  balance  of 
the  original  purchase  money;  that  matters  remained  in  this  situation 
until  March,  1875,  up  to  which  time  defendant  Morris  had  never  trans- 
ferred the  stock  on  the  books  of  the  company  to  himself,  when  said 
stock  was  levied  on  as  complainant's  property  by  the  sheriff  to  satisfy  an 
execution  against  complainant  on  a  judgment  amounting  to  $233.60; 
that,  upon  the  levy  being  made,  he  made  an  agreement  with  said  Morris 
that  he  (Morris)  should  pay  the  debt  and  discharge  the  levy,  and  that 
thereupon  the  stock  should  be  transferred  to  him  on  the  books  of  the 
company,  and  he  should  hold  the  same  as  a  pledge  for  payment  of  bal- 
ance due  on  the  original  purchase,  the  sum  to  be  paid  to  discharge  the 
levy  and  all  indebtedness  which  Gilmer  or  any  other  of  the  firms  with 
which  he  was  connected  in  business  might  incur  in  the  future  either  to 
Morris  or  to  the  banking  house  of  Josiah  Morris  &  Co.,  of  which  said 
Morris  was  a  member;  that  Morris  consented  to  this  agreement,  and  paid 
the  judgment,  and  the  12th  of  July,  1885,  the  amount  was  paid  to  the 
firm  of  Gilmer  <fe  Donaldson,  of  which  Gilmer  was  a  member;  that  the 
stock  was  transferred  on  the  books  of  the  company  to  Morris'  name  prior 
to  that  date,  but  after  said  agreement  was  made;  that  prior  to  1875  Gil- 
mer had  kept  a  bank  account  with  the  firm  of  Josiah  Morris  &  Co. ,  and 
in  the  early  part  of  1877  he  and  one  Donaldson  formed  a  partnership, 
and  desiring  to  continue  his  banking  account  with  Morris  &  Co.,  and 
to  obtain  from  them  accommodations,  he  arranged  and  agreed  with 
Morris  that  the  said  stock  should  be  held  by  him  to  secure  the  indebt- 
edness which  the  firm  of  Gilmer  &  Donaldson  might  incur  to  him 
(Morris)  or  to  his  banking  firm;  that  under  said  agreement,  and  up  to 
the  death  of  Donaldson,  in  1876,  the  banking  account  of  said  firm  was 
continued  with  the  banking  firm  of  Morris  &  Co.,  and  loans  and  dis- 
counts were  made  to  Gilmer  &  Donaldson,  and  at  the  death  of  Donald- 
son there  was  due  to  Morris  &  Co.,  and  to  the  firm,  the  sum  of  $2,303.03; 
that  this  balance  was  secured,  not  only  by  the  pledge  of  the  stock,  but  by 
other  security  and  stock  deposited  by  Donaldson  for  that  purpose;  that, 
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from  the  securities  and  stock  so  deposited  by  Donaldson,  Morris  realized 
the  sum  of  $975  on  the  11th  of  March,  1880,  which  was  placed  to  the 
credit  of  the  said  account,  leaving  a  balance,  which  is  still  due  and  un- 
paid; that,  after  the  death  of  Donaldson,  Gilmer  continued  to  do  busi- 
ness, in  the  name  of  J.  N.  Gilmer  &  Co.,  with  said  Morris,  until  the 
30th  of  May,  1879,  when  he  formed  a  partnership  with  one  Clanton; 
that  during  the  time  he  carried  on  business  in  the  name  of  Gilmer  & 
Co.,. on  the  faith  and  credit  of  the  stock  held  as  a  pledge  by  Morris, 
Josiah  Morris  &  Co.  made  small  advances,  and,  at  the  time  of  the  forma- 
tion of  the  firm  of  Gilmer  &  Clanton,  there  was  due  to  the  firm  of  Jo- 
siah Morris  &  Co.  by  Gilmer  the  sum  of  $222.43,  which  was  afterwards 
paid,  as  follows:  $230  by  deposit  June  8,  1881,  and  $52.33  by  a  note 
given  on  31st  day  of  May,  1883,  and  paid  on  the  3d  of  October,  1883; 
that  after  ceasing  to  do  business  with  Morris  &  Co.,  under  the  name  of 
J.  N.  Gilmer  &  Co.,  the  firm  of  Gilmer  &  Clanton  opened  a  new  busi- 
ness and  banking  account  with  Morris;  that  afterwards  Clanton  sold  out 
his  interest  to  one  Merritt,  and  a  new  firm,  under  the  name  of  Gilmer 
&  Merritt,  continued  the  said  business,  until  the  same  was  dissolved, 
some  time  in  the  year  1884;  that,  during  the  course  of  dealings  in  the 
names  of  Gilmer  &  Clanton  and  Gilmer  &  Merritt,  Morris  extended  cred- 
its to  said  firms,  and  made  loans  of  money  to  them,  from  time  to  time, 
upon  the  faith  and  credit  of  the  stock  belonging  to  Gilmer,  which  had 
been  pledged  as  aforesaid,  but  neither  of  said  firms  owed  Morris  any 
balance  on  the  said  account  at  the  time  they  closed  their  said  business; 
that  in  the  early  part  of  1872,  and  up  to  the  month  of  June71884,  said 
Morris  did  not,  directly  or  indirectly,  notify  Gilmer  of  the  amount  of 
the  balances  due  him  in  said  account,  or  require  him  to  pay  such  bal- 
ances; that  he  did  not  give  notice  lo  Gilmer  that  the  stock  must  be  re- 
deemed, or  that  he  had  or  would  sell  it,  or  was  holding  it  otherwise  than  as 
a  pledge;  that  said  Morris  continuously,  from  the  month  of  March,  1875, 
to  the  month  of  June,  1884,  held  and  acknowledged  that  he  held  the 
stock  as  such  pledge,  and  that  in  June,  1884,  complainant,  Gilmer,  for 
the  firat  time  learned  that  the  stock  had  commenced  paying  dividends, 
and  when  he  called  upon  Morris  to  inquire  about  it  was  then  for  the  first 
time  informed  that  Morris  denied  holding  the  stock  as  a  pledge  at  all, 
and  was  further  informed  that  it  had  been  sold  by  Morris  in  the  year 
1881;  but  the  bill  avers  that  the  alleged  sale  never  was  in  fact  made, 
and  that  defendant  Morris  has  continued  to  hold  the  said  stock.  The 
bill  prays  for  the  recovery  of  the  stock,  and  an  accounting  of  the  divi- 
dends thereof  from  the  time  of  the  alleged  pledge.  The  defendants  de- 
mur to  the  bill  for  want  of  equity,  and  as  a  stale  demand;  and  that  the 
complainant's  suit  is  barred  by  the  statue  of  limitation  in  the  state  of 
Alabama,  which  statute,  it  is  alleged,  applies  to  suits  in  equity  as  well 
as  suits  at  law. 

The  bill  makes  a  case  of  pledge  for  future  advances,  which  were  con- 
tinuously made,  extending  over  a  term  of  years  from  1875  to  1884,  at 
which  time,  as  alleged,  a  balance  was  due  to  defendant  Morris,  which 
*vas  secured  by  the  said  pledge.     The  defendant  Morris  for  the  first  time 
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alleged  the  sale  of  the  pledged  property,  repudiated  the  pledge,  and  de- 
nied his  liability  in  June,  1884.  Where  a  pledge  is  made  to  secure 
future  and  continuing  advances,  which  advances  are  made,  the  pledgeor's 
right  of  action  to  recover  the  pledged  property  accrues  when  all  the  ad- 
vances secured  by  the  pledge  are  paid,  or  when  the  pledgee,  by  positive 
act,  repudiates  the  pledge,  or  improperly  disposes  of  the  pledged  prop- 
erty. Under  the  facts  stated  in  the  bill,  the  complainant's  right  of  ac- 
tion, therefore,  accrued  in  June,  1884.  It  seems  unnecessary,  therefore, 
to  consider  in  this  case  the  statute  of  limitation  of  six  years  under  the 
laws  of  Alabama,  or  to  determine  w^hcther  such  statute  has  any  applica- 
tion in  a  suit  of  equity  in  the  courts  of  the  United  States. 

Staleness  of  demand,  by  reason  of  laches,  however,  is  a  more  serious 
objection,  and  as  to  time  rests  upon  a  diflferent  footing.  "The  growing 
importance  of  trade  and  commerce,  with  the  increase  of  the  means  of 
rapid  transit  and  speedy  communication,  have  tended  in  modern  times 
to  shorten  the  period  allowed  by  courts  of  eqliity  beyond  which  a  de- 
mand is  considered  stale  on  the  ground  of  laches.  *  *  *  What 
lapse  of  time  shall  be  r^arded  as  rendering  a  pledgeor's  right  of  redemp- 
tion stale  cannot,  of  course,  be  formulated  into  any  fixed  rule  applicable 
to  all  cases.  Each  case  must  necessarily  depend  upon  its  own  circum- 
stances, having  regard,  not  alone  to  the  mere  question  of  time,  but  also 
to  the  circumstances  and  relative  situation*  of  the  parties,  the  nature  of 
the  property  pledged,  whether  stationary  or  fluctuating  in  value,  and 
other  facts  affecting  the  justness  or  equity  of  the  right  asserted.  'It  is 
therefor^,*  as  said  by  Mr.  Schouler,  'largely  a  matter  of  judicial  discre- 
tion.' Schouler,  Bailm.  225,  note  2.  *  *  *  It  is  well  settled  that  a 
much  shorter  time  will  be  allowed  the  pledgeor  within  which  to  exer- 
cise the  right  of  redemption,  where  he  seeks  to  make  a  profit  out  of  the 
unexpected  rise  in  the  value  of  pledged  stocks,  than  where  he  seeks 
merely  to  compel  the  pledgee  to  account  for  a  surplus  received  by  him 
from  the  sale  of  the  stocks  in  ordinary  cases.  Schouler,  Bailm.  225; 
OU  Co.  V.  Marbury,  91  U.  S.  587."  Gilmer  v.  Morria,  80  Ala.  78.  "The 
right  of  a  corporation  to  avoid  the  sale  of  its  property  by  reason  of  the 
fiduciary  relations  of  the  purchaser  must  be  exercised  within  a  reason- 
able time  after  the  facts  connected  therewith  are  made  known,  or  can,  by 
due  diligence,  be  ascertained.  As  the  courts  have  never  prescribed  any 
specific  period  as  applicable  to  every  case,  like  the  statute  of  limitation, 
the  determination  as  to  what  constitutes  a  reasonable  time  in  any  particu- 
lar case  must  be  arrived  at  by  a  consideration  of  all  its  elements  which 
affect  that  question.  *  *  *  These  are  generally  the  presence  or  absence 
of  the  parties  at  the  place  of  the  transaction;  their  knowledge  or  igno- 
rance of  the  sale,  and  of  the  facts  which  render  it  voidable;  the  perma- 
nent or  fluctuating  character  of  the  subject-matter  of  the  transaction  as 
affecting  its  value;  and  the  actual  rise  or  fall  of  the  property  in  value 
during  the  period  within  which  this  option  might  have  been  exercised." 
Oil  Co.  V.  Marbury,  91  U.  S.  587.  "Courts  of  equity  often  treat  a  lapse 
of  time  less  than  that  prescribed  by  the  statute  of  limitation  as  a  pre- 
sumptive bar,  on  the  ground  'of  discouraging  stale  claims  or  gross  laches 
or  unexplained  acquiescence  in  the  assertion  of  an  adverse  right.'    2 
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Story,  Eq.  Jur.  §  1520.  In  Smithv.  Clay,  Amb.  645,  Lord  Camden  said: 
'A  court  of  equity,  which  is  never  active  in  relief  against  conscience  or 
public  convenience,  has  always  refused  its  aid  to  stale  demands  when 
the  party  has  slept  upon  his  rights,  or  acquiesced  for  a  great  length  of 
time.  Nothing  can  call  forth  this  court  into  activity  but  conscience, 
good  faith,  and  reasonable  diligence.  When  these  are  wanting,  the  court 
is  passive,  and  does  nothing,  and  laches  and  n^lect  are  always  discoun- 
tenanced.' These  doctrines  have  received  the  approval  of  this  court  in 
numerous  cases.  Oii  Co.  v.  Marhury,  91  U.  S.  587;  Badger  v.  Badger^ 
2  Wall.  87;  Marsh,  v.  Whittmre,  21  Wall.  178;  Harwood  v.  Railroad  Co., 
17  Wall.  79/'  Hayward  v.  Bank,  96  U.  S.  611.  To  the  same  effect,  see 
Indianapolis  RoUing-MUl  Co.  v.  SL  Louia,  etc.,  R.  Co,,  120  U.  S.  266,  7 
Sup.  Ct.  Rep.  542. 

By  the  bill  it  appears  that  five  years  and  seven  months  elapsed  after 
the  defendant  Morris  alleged  a  sale  of  the  pledged  property,  and  repu- 
diated all  liability  on  account  of  the  pledge  before  suit  was  brought  to 
recover  the  pledged  property.  The  bill  alleges,  and  the  demurrer  ad- 
mits, that,  in  fact,  Morris  made  no  sale  of  the  stock,  but  still  holds  and 
possesses  it,  drawing  large  dividends  thereon.  The  bill  further  shows 
that  the  stock  which  is  the  subject  of  the  suit  for  a  long  time  was  below 
par,  but  since  about  the  time  of  the  alleged  sale  has  risen  rapidly  in 
value,  and  paid  large  dividends,  so  that  the  claim,  which  in  1884  would 
have  been  for  about  the  par  value  of  the  stock,  is  now  alleged  to  amount 
to  over  $150,000.  In  the  bill  there  is  no  explanation  for  the  delay  in 
bringing  suit,  but,  as  a  matter  of  fact,  it  is  to  my  personal  knowledge, 
and  has  been  brought  to  my  attention  in  argument  in  this  case  by  both 
sides  in  citing  the  cases  of  Gilmer  v.  Morris,  80  Ala.  78,  and  Morris  v. 
Gilmery  129  U.  S.  315,  9  Sup.  Ct.  Rep.  289,  that  the  complainant  did 
institute  a  suit  in  one  of  the  chancery  courts  in  the  state  of  Alabama 
against  these  same  parties  defendant  for  the  recovery  of  this  same  stock; 
that  on  an  adverse  decision  in  the  said  chancery  court,  afterwards  af- 
firmed by  the  supreme  court  of  the  state,  on  the  27th  of  January,  1886, 
a  suit  was  brought  in  this  court  on  September  20,  1886,  for  the  same 
stock,  which  suit  was  pending  and  undisposed  of  until  the  28th  day  of 
January,  1889,  when  the  supreme  court  of  the  United  States  rendered  a 
decision  adverse  to  the  complainant,  this  time,  however,  conceded  not 
to  be  upon  the  merits  of  the  case.  How  far  these  conceded  facts  out- 
side of  the  bill  should  be  considered  in  ruling  on  the  demurrer  is  not 
clear,  but  I  think  they  should  have  some  weight.  Taking  them  in  con- 
nection with  the  fact  that  the  alleged  sale  of  the  stock  sued  for  is  a  pre- 
tense, and  that,  in  fact,  during  the  delay  in  bringing  suit  no  change  in- 
jurious to  parties  has  occurred,  and  the  further  fact  that  complainant's 
bill,  confessed  by  the  demurrer,  shows  a  breach  of  trust,  I  am  of  the 
opinion,  giving  full  force  to  the  authorities  above  quoted,  that  the  ohaiige 
of  staleness  of  demand  should  not  be  sustained.  If  a  sale  of  the  pledged 
property  was  actually  made,  so  that  complainant  had  an  option  to  alfirm 
or  disaffirm,  or  if  defendants  have  been  injured  or  prejudiced  by  any 
laches  of  complainant,  such  statt?  of  the  case  can  be  shown  in  the  answer 
and  evidence. 
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FrrzHUGH  v.  McKinney. 

(CireuU  Court,  N.  P.  Texas,    May  36, 1890.) 

1.  iEQUiTT— Jurisdiction— Rbmbdt  at  Law— Sbt-Ofp. 

Rey.  St.  Tex.  art.  649,  provides  that  if  the  plaintiff's  oaute  of  action  be  a  claim 
for  unliquidated  damages  foanded  on  tort  the  defendant  shall  not  be  permitted  to  set 
off  any  debt  due  him  by  plaintiff ;  and  if  the  suit  be  founded  on  a  certain  demand^  the 
defendant  shall  not  be  permitted  to  set  off  unliquidated  damages  founded  on  tort. 
Article  660  provides  that  defendant  may  set  off  any  counter-claim  arising  out  of,  or 
incident  to,  plaintiff's  cause  of  action.  He7d,  that  these  provisions  do  not  require 
the  pleading  of  a  set-off,  so  as  to  defeat  a  suit  in  equity  to  enforce  it,  on  the  ground 
that  the  party  pleading  it  has  an  adequate  remedy  at  law. 

9.    AtTOKNETS— LlBK  ON  JUDGMBNT, 

Attorneys,  under  the  laws  of  Texas,  have  no  such  lien  on  judgments  reoovered  by 
them  as  that  an  assignment  to  plaintiff's  attorney  of  a  part  of  a  judgment  as  com- 
pensation will  defeat  a  suit  in  equity  by  defendant  to  enforce  a  set-off  against  such 
judgment. 

In  Equity.     Bill  for  injunction. 

M,  L.  Orawfwdy  for  complainant. 

J.  M.  McCoy  and  John  R.  Hayter,  for  respondent. 

MoCoRMiCK,  J.  On  the  14th  day  of  June,  1889,  the  respondent, 
Charles  W.  McKinney,  recovered  a  judgment  at  law  in  this  court  against 
the  complainant,  for  the  sum  of  $4,050,  besides  costs,  in  an  action  orig- 
inally instituted  on  the  4th  day  of  November,  1887.  It  does  not  so  ap- 
pear in  the  bill  and  answer,  but  it  was  admitted  on  the  hearing  that 
this  recovery  was  for  damages  for  wrongfully  suing  out  and  executing 
certain  writs  of  sequestration  in  a  litigation  between  the  same  parties  in 
the  state  courts  for  Lamar  county,  which  litigation  in  Lamar  county  re- 
sulted in  the  two  judgments  in  favor  of  complainant  set  out  in  the  bill 
in  this  suit.  On  the  16tb  day  of  June,  1-889,  the  complainant  presented 
his  bill  herein  to  this  court,  showing  the  recovery  of  said  judgment 
against  him  for  $4,050,  besides  costs,  and  showing  that  he  had  recovered 
a  judgment  against  respondent  on  the  14th  day  of  October,  1886,  for 
$620,  besides  costs,  and  on  the  15th  day  of  May,  1888,  had  recovered 
a  judgment  against  respondent  for  $2,343.69,  the  first  judgment  draw- 
ing interest  at  the  rate  of  8  per  cent,  per  annum,  and  the  other  at  the 
rate  of  12  per  cent,  per  annum,  both  in  full  force;  and  that  these,  with 
the  interest  thereon,  aggregated  the  amount  of  $3,400.61,  no  part  of 
which  had  been  paid,  or  in  any  manner  discharged;  that  said  Charles 
W.  McKinney  is  notoriously  insolvent;  that  complainant  had  paid  to 
the  clerk  of  this  court  all  the  costs  adjudged  against  him  in  the  suit  of 
respondent  against  him,  and  had  tendered  to  the  respondent  a  full  ac- 
quittance and  discharge  of  both  of  said  judgments  against  respondent, 
and  the  sum  of  $649.40,  the  difference  between  respondent's  judgment 
against  complainant  and  the  two  judgments  of  complainant  against  re- 
spondent, which  respondent  had  refused  to  accept,  and  complainant 
had  paid  said  sum  of  money,  to-wit,  $649.40,  into  the  registry  of  this 
court  for  the  respondent,  and  attached  to  his  bill  the  instruments  in 
writing,  discharging  complainant's  judgments  against  respondent,  and 
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prays  that  his  said  set-off  and  payment  may  be  allowed,  and  the  judg- 
ment against  him  forever  enjoined.  The  answer  substantially  admits 
the  material  allegations  of  the  bill,  but  presents — Mrst.  By  way  of  plea 
and  demurrer  to  the  bill,  the  defense  that  the  complainant  could  have 
pleaded  his  said  judgments  in  set-off",  in  the  action  at  law  against  defend- 
ant, and  that,  having  failed  to  avail  himself  of  this  adequate  remedy  which 
he  had  at  law,  he  cannot  maintain  this  suit  in  equity.  Second.  Respond- 
ent says  that  on  the  day  his  said  judgment  was  recovered  against  com- 
plainant, to-wit,  on  the  14th  day  of  June,  1889,  and  before  complain- 
ant's bill  was  presented  to  this  court,  the  respondent,  in  consideration 
and  fulfillment  of  a  contract  he  had  with  his  attorneys,  to  compensate 
them  for  their  services  as  such  attorneys  in  said  action  at  law,  had  trans- 
ferred to  them  a  one-half  interest  in  said  judgment,  and  that  on  the 
same  day,  to-wit,  the  14th  day  of  June,  1889,  he  transferred  the  other 
half  of  said  judgment  to  one  Luther  Rees,  in  part  payment  of  his  home- 
stead in  Dallas,  Tex.,  on  which  that  amount  remained  unpaid.  The 
provisions  of  the  Texas  statutes  bearing  on  the  first  ground  of  defense 
urged  by  the  respondent  is  in  these  words: 

"Art.  649.  If  the  plaintiff's  cause  of  action  be  a  claim  for  unliquidated  or 
uncertain  damages,  founded  on  a  tort  or  breach  of  covenant,  the  defendant 
shall  not  be  permitted  to  set  off  any  debt  due  him  by  the  plaintiff;  and  if  the 
suit  be  founded  on  a  certain  demand,  the  defendant  shall  not  be,  permitted  to 
set  off  unliquidated  or  uncertain  damages  founded  on  a  tort  or  breach  of  cov- 
enant  on  the  part  of  the  plaintiif .  Art.  650.  Nothing  in  the  preceding  arti- 
cle shall  be  so  construed  as  to  prohibit  the  defendant  from  pleading  in  set-off 
any  counter-claim  founded  on  a  cause  of  action  arising  out  of,  or  incident  to, 
or  connected  with,  the  plaintiff's  cause  of  action."  Rev.  St.  Tex.  (Ed.  1879,) 
tit.  21. 

It  may  be  that  under  these  provisions  the  complainant  in  this  ease 
was  not  prohibited  from  pleading  his  judgments  in  set-off  to  respondent's 
action  for  damages,  but  a  careful  consideration  of  the  Texas. cases  satis- 
fies me  that  he  was  not  required  to  do  so,  and  that  his  failure  to  do  so 
would  not  preclude  him  from  the  relief  he  seeks  in  this  suit.  Under 
the  Texas  decisions,  the  most  that  can  be  claimed  on  account  of  said 
failure  is  the  charging  of  complainant  with  the  costs  of  this  suit.  WaJr 
cott  V.  Hendrick,  6  Tex.  415;  Hanchett  v.  Gray,  7  Tex.  549;  Wright  v. 
7}readweU,  14  Tex.  256;  Simpson  v.  Huston,  Id.  476;  Dwncan  v.  MageUe, 
25  Tex.  245.  It  can  make  no  difference  that  complainant's  judgments 
were  rendered  by  the  state  courts,  and  the  judgment  against  him  was 
rendered  by  this  court,  and  therefore  application  has  to  be  made  to  this 
court  for  relief  by  bill  in  equity.  If  all  three  of  the  judgments  had  been 
in  the  state  courts,  where  no  distinction  between  law  and  equity  affects 
cases,  and  the  complainant  would  there  be  entitled  to  the  relief  he  seeks 
here,  he  cannot  lose  liis  rights  because  he  was  sued  in  the  circuit  court. 
This  court  has  the  right  and  power  to  grant  him  as  full  relief  as  he  could 
get  in  the  state  courts.  If  the  complainant  had  the  right  to  have  his  judg- 
ments setoff  against  the  respondent's  judgment,  the  right  existed  at  the 
very  instant  respondent's  judgment  was  rendered,  and  could  not  be  af- 
fected by  the  alleged  assignments  of  the  judgment  to  respondent's  attor- 
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neys  or  to  Rees.  MerriU  v.  Souther^  6  Dana,  305.  That  attorneys  have 
no  such  lien  on  judgments  recovered  by  them  in  this  state  as  is  claimed 
in  respondent's  answer  is  I  think  well  settled.  Wright  v.  Treadwell,  mpra. 
A  decree  will  be  entered  granting  the  complainant  the  relief  prayed  for 
in  his  bill,  except  as  to  costs,  which  will  be  adjudged  against  complain- 
ant. 


Sledge  v.  Gayoso  Hotel  Co. 

(ClrcuU  Court,  W,  D.  Tennessee.    August  26, 1890.) 

Dbmubbbb—Pleading — Neoliosngb. 

The  court  should  not  assume,  upou  the  bare  and  necessarily  brief  statements  of  a 

e leading,  to  decide  the  fact  of  original  or  contributory  negligence.  If  the  pleading 
B  technically  sufficient  in  its  averments,  and  it  be  not  clear  upon  those  technical 
averments  that  there  was  not  negligence,  the  question  should  be  reserved  for  the 
trial,  and  a  demurrer  seeking  prematurely  the  judgment  of  the  court  will  be,  of 
course,  overruled. 

At  Law.     On  demurrer  to  the  declaration. 
Gantt  &  Patteraon,  for  plaintifif.  ' 
TurUy  <k  Wright^  for  defendant. 

Hammond,  J.  This  is  a  suit  for  an  injury  to  the  plaintiff's  foot,  sus- 
tained by  the  working  of  the  hotel  elevator,  which  injury,  the  declara- 
tion alleges,  was  caused  by  the  negligence  of  the  defendant,  and  without 
fault  on  the  part  of  the  plaintiff.  The  declaration  undertakes  to  set  out 
briefly  the  facts  relied  on  to  constitute  negligence,  in  a  narrative  mode, 
and,  among  other  things,  states  that  the  plaintiff  entered  the  open  door 
of  the  elevator,  whereupon  the  conveyance  began  to  ascend  of  its  own  ac- 
cord, there  being  no  conductor  in  charge,  and  the  plaintiff,  attempting 
to  get  out,  was  injured.  The  demurrer  insists  that  the  declaration,  on 
its  face,  shows  contributory  negligence — Mrst,  by  entering  the  elevator 
while  the  conductor  was  absent;  and,  secondly ,  by  attempting  to  leave  it 
when  the  ascent  commenced.  But  the  second  ground  of  demurrer  seems 
to  be  abandoned,  since  only  the  first  is  submitted  by  the  brief  of  defend- 
ant's counsel. 

The  declaration  goes  farther,  perhaps,  than  it  need  to  have  gone  un- 
der our  system  of  pleading,  in  stating  the  facts  so  specifically;  but,  waiv- 
ing that  altogether,  and  under  any  system,  it  is  always  injudicious  for  a 
court  to  undertake,  as  a  matter  of  mere  pleading,  to  determine  a  ques- 
tion of  negligence,  either  original  or  contributory,  in  any  case  where 
the  declaration  or  plea  contains  a  substantial  cause  of  action  or  defense. 
N^ligence  is  a  mixed  question  of  law  and  fact,  sometimes  largely  depend- 
ing upon  inferences  to  be  drawn  wholly  by  the  jury,  and  for  the  court  to 
assume  to  decide  them  upon  the  necessarily  brief  statements  of  the  con- 
clusions of  fact  found  in  a  pleading  would  be  to  usurp  the  function  of  the 
jury,  or  at  least  to  trench  upon  it  with  insufficient  knowledge  of  the 


Digitized  by 


Google 


464  FEDERAL  REPORTER  ,  vol.  43. 

facts.  It  depends  more  upon  the  evidence  than  upon  the  conclusions  from 
it  found  in  the  pleadings  on  either  side.  It  has  been  our  uniform  prac- 
tice, therefore,  to  decline  to  decide  the  question  of  n^ligence  in  cases 
like  this,  upon  demurrer,  if  the  declaration  or  plea  be  technically  suffi- 
cient, taken  as  a  whole,  and  only  as  a  pleading,  and  not  as  a  deposition 
or  evidential  statement  of  facts,  which  neither,  certainly,  is  intended  to 
be.  Just  as  in  this  case,  it  is  quite  a  bare  assumption  to  say  that  it  is, 
in  all  cases  and  under  all  circumstances,  contributory  negligence  to  enter 
an  open  elevator  at  an  hotel  when  the  conductor  is  away;  and  that  is 
necessarily  the  ground  of  this  demurrer,  because  the  declaration,  in  its 
statement  of  facts,  discloses  no  other  circumstances  whatever  relating  to 
that  act  of  the  plaintiff.  Under  some  circumstances  it  might  be  the 
grossest  negligence  to  enter  an  elevator  while  the  conductor  was  away, 
even  through  an  open  door,  and  under  others  it  might  not  be,  possibly; 
and  this  is  a  question  for  the  jury  on  the  evidence  in  each  particular  case, 
or  possibly  for  the  court  when  all  the  evidence  is  in;  but  certainly  it  is 
not  a  question  of  law  upon  the  pleadings,  if  the  pleading  be  otherwise 
sufficient,  as  it  is  here,  where  it  charges  generally  that  the  injury  was 
done  by  the  negligence  of  the  defendant,  and  without  the  fault  of  the 
plaintiff.  We  all  know  that  hotel  elevators  are  provided  with  seats 
to  be  occupied  by  the  guests;  and  suppose  one  should  remain  seated 
while  the  conductor,  from  some  emergenc}*',  should  leave  his  post, 
would  that  be  negligence?  Possibly  not,  and  yet,  under  some  circum- 
stances, it  might  be  negligence  not  to  leave  the  seat  and  the  elevator. 
So,  as  to  entering  it,  one  might  do  so  without  negligence,  under  some 
circumstances,  and  we  cannot  say,  in  the  face  of  the  declaration  here, 
what  the  particular  circumstances  were.  That  .this  is  the  proper  prac- 
tice seems  reasonable  upon  the  authorities.  2  Thomp.  Neg.  p.  1235 
et  seq.,  §§  10-13;  Id.  §§  23,  26;  Id.  §§  36,  37.  In  Railroad  Go.y.  Oridy 
116  Ind.  446,  19  N.  E.  Rep.  310,  the  court  says: 

"We  do  not  decide,  of  course,  that  the  negligent  breach  of  a  *  *  * 
duty  not  constituting  a  willful  tort  would  make  the  defendant  liable*  if  the 
plaintiff's  negligence  contributed  to  the  injury,  *  ♦  ♦  but  what  we  do 
decide  is  that  the  character  of  the  duty,  and  the  nature  of  the  place  where  the 
injury  was  received,  are  important  factors  in  the  solution  of  tlie  problem." 

And  it  was  there  held  that  knowledge  of  a  danger  or  an  unsafety  does 
not  always,  and  under  all  circumstances,  preclude  a  recovery  as  a  matter 
of  law  arising  in  the  pleadings.  This  case  cites  many  recent  and  leading 
authorities  on  this  subject  of  the  knowledge  of  a  danger  being  contribu- 
tory negligence,  from  which  it  appears  that  it  is  not  an  absolute  rule,  as 
this  demurrer  assumes,  that  it  is  contributory  negligence  always  to  take 
the  risk  of  a  known  danger.  At  all  events,  we  cannot  decide  it  on  a  de- 
murrer to  a  declaration  in  a  case  like  this,  but  reserve  it  for  the  trial. 

Demurrer  overruled* 
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Stephens  v,  Overstolz. 
(C«rct*it  Courtj  E.  D.  Missouri,  B.  D,    September  96, 1890.) 

1.  SuKVivAL  OP  Actions— Rbmbdial  Statcte. 

An  act  of  congress  imposing  a  leKal  liability  on  the  directors  of  a  national  bank 
for  certain  things  which  they  may  do,  which  shall  result  in  an  injury  to  the  bank, 
its  stockholders,  or  creditors,  and  making  them  liable  for  the  amount  of  the  dam-  ' 
age,  is  a  remedial  and  not  a  penal  statute,  and  therefore  an  action  under  it  survives 
against  the  estate  of  a  director. 

2.  Same. 

Where  a  bank  director  makes  a  wrongful  loan  of  money  from  which  loss  occurs, 
it  is  no  defense  to  an  action  by  the  receiver  of  the  -bank  against  the  director's  es- 
tate that  the  insolvency  of  the  person  to  whom  the  loan  was  made  was  not  discov- 
ered until  after  the  death  of  the  director  and  the  appointment  of  the  receiver. 
8.  Pleading — ^Dbmubbee. 

A  general  demurrer  to  a  petition  as  a  whole  cannot  be  sustained  if  there  is  one 
good  cause  of  action  stated  in  it. 

At  Law.     On  demurrer  to  petition. 

Action  by  Lori  V.  Stephens,  receiver  of  the  Fifth  National  Bank  of  St. 
Louis,  against  Phillipine  Overstolz,  executrix  of  Henry  Overstolz,  de-. 
ceased.' 

Geo,  D.  ReynddSy  U.  S.  Atty.,  and  Lvike  &  Muench,  for  plaintiif. 

Chester  H.  Krum,  for  defendant. 

MiLiJBR,  Justice,  (orally,)  The  main  question  in  this  case,  which  it 
would  seem  to  be  necessary  to  determine  at  this  time,  is  the  question 
whether  the  right  of  action  stated  in  the  petition  in  favor  of  the  receiver 
is  one  that  has  abated  by  the  death  of  the  director  who  committed  the 
wrongful  acts  charged,  or  is  a  right  of  action  that  survives  against  the 
executrix  of  the  deceased.  The  argument  is  that  the  statute  under 
which  the  suit  is  brought  is  a  penal  statute,  and  imposes  a  punishment; 
that  the  demand  sued  for  is  a  penalty;  and  that  it  is  of  that  character 
that  the  right  to  recover  it  ceased  with  the  death  of  the  wrong-doer.  We 
cannot,  as  important  as  the  case  is,  when  on  the  circuit,  where  so  much 
is  to  be  done  in  a  short  time,  give  as  full  investigation  to  the  authori- 
ties on  the  subject  as  we  would  like  to  do,  but  we  have  given  it  such  con- 
sideration as  we  are  able  to,  and  all  three  of  us  are  of  the  opinion  that 
the  act  of  congress  on  this  subject  treats  the  directors  of  a  national  bank 
as  persons  charged  with  a  duty  and  a  trust  for  the  benefit  of  other  par- 
ties; that,  when  they  violate  such  trust,  the  statute  in  effect  declares  that 
they  shall  compensate  the  parties  who  have  been  injured  for  that  viola- 
tion of  the  trust.  In  effect  that  was  a  principle  which  existed  before  the 
statute  was  enacted.  The  statute  declares  the  mode  of  proceeding,  the 
liability  of  the  wrong-doer,  and  the  limit  of  his  responsibility.  It  is 
not  so  essentially  a  penal  statute  intended  to  punish  a  wrong-doer  for  a 
wrongful  act  as  to  bring  it  within  that  class  of  penalties,  the  liability  for 
which  expires  with  the  death  of  the  party.  The  statute  imposes  a  legal 
liability  upon  the  officers  of  the  bank  for  certain  things  which  they  may 
do  which  shall  result  in  an  injury  to  the  bank,  its  stockholders  or  cred- 
v'.48F.no.7— 30 
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itors.  The  statute  says,  in  effect,  that  they  shall  be  liable  for  whatever 
damages  result  to  any  one  from  their  violation  of  duty.  Penal  statutes, 
strictly  speaking,  are  generally  those  which  impose  a  punishment  meas- 
ured only  by  the  offense  or  guilt  of  the  party.  They  generally  say  that, 
for  every  such  offense,  the  party  shall  be  fined  in  a  given  sum,  or  im- 
prisoned for  a  limited  time.  Generally  they  say  exactly  what  the  pun- 
ishment shall  be;  that  a  party  who  does  thus  and  so  shall  be  liable  to  a 
fine  of  $500  or  some  other  sum,  or  shall  be  liable  to  imprisonment  for 
so  long  a  time.  Penalties  of  that  nature  are  of  a  criminal  character,  but 
in  this  case,  and  in  some  others  that  might  be  cited,  the  object  of  the 
statute  does  not  seem  te  be  to  punish  the  wrong-doer  for  the  wrongful 
act.  but  rather  to  render  him  liable  to  all  parties  to  the  extent  of  the  in- 
jury they  have  sustained;  and  the  right  to  sue  is  given  to  the  bank  or 
its  receiver,  and  even  to  the  stockholders,  and  perhaps  to  the  creditors 
of  the  bank  who  have  been  damaged  by  the  wrongful  act  in  question. 
Whoever  is  injured  may  sue,  and  the  extent  of  the  recovery  depends 
upon  the  damage  which  the  party  suing  has  sustained.  It  does  not  fix 
any  deBnite  sum  to  be  paid  by  the  party  for  his  wrong-doing.  It  sim- 
.  ply  says  he  must  make  good  the  damage  he  has  inflicted  upon  others. 
We  think,  therefore^  that  it  is  a  remedial  statute.  The  officers  of  a  bank 
are  forbidden  to  do  a  certain  thing,  because  it  may  tend  to  the  ruin  of 
the  bank.  The  statute  says  you  shall  not  do  that,  and  if  you  do  it  you 
shall  be  liable  to  all  persons  injured  by  your  wrongful  act.  You  shall 
be  liable  to  the  bank,  you  shall  be  liable  to  the  stockholders,  and  you 
may  be  liable  to  the  general  creditors  of  the  bank,  or  the  depositor  of 
the  bank.  The  extent  of  that  liability  is  not  affected  by  the  circum- 
stances which  mislead  you,  or  by  your  criminal  intention,  but  depends 
on  the  fact  that  the  act  was  done  knowingly,  and  was  in  violation  of  the 
law.  The  extent  of  the  liability  incurred  is  the  amount  of  damage  you 
have  inflicted  upon  others.  We  are  of  the  opinion  that  the  right  of  ac- 
tion in  this  case  is  not  terminated  by  the  death  of  the  wrong-doer,  but 
that  the  damage  for  which  he  is  liable  is  a  claim  that  survives  against 
his  estate  as  any  other  claim. 

Some  point  was  made  that  the  receiver  has  no  right  to  sue,  because 
the  damage  had  not  been  sustained  at  the  time  of  the  director's  death, 
or  at  the  time  of  the  appointment  of  a  receiver  of  the  bank.  I  confess 
I  have  had  some  difficulty  in  apprehending  the  force  of  that  argument. 
All  that  I  can  make  of  the  contention  is  that  although  the  wrong  had 
been  done,  and  the  money  had  been  loaned,  yet,  because  it  was  not 
found  out  until  after  the  receiver  was  appointed  that  the  wrong  had  oc- 
casioned a  loss  to  somebody,  that,  therefore,  there  was  no  right  of  ac- 
tion. We  cannot  assent  to  that  view.  The  injury  was  done  by  the  di- 
rector in  his  life-time  by  the  wrongful  loan  of  the  money  in  question, 
and  the  loss  had  really  occurred  before  the  receiver's  appointment,  al- 
though it  was  not  known  prior  to  that  time,  yet  the  men  to  whom  the 
money  was  loaned  were  insolvent. 

There  is  one  objection  to  what  is  termed  the  "first  clause"  of  the  pe- 
tition or  declaration  that  we  think  is  a  good  one.     That  count  recites 
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certain  proceedings  had  in  court  by  which  the  bank  itself  suffered  a  for- 
feiture of  its  charter  by  reason  of  the  wrongful  acts  of  its  directors.  The 
count,  as  we  understand  it,  merely  recites  that  the  court  before  whom 
that  proceeding  was  pending  found  that  the  wrongful  acts  in  question 
were  done  knowingly  by  the  directoi's,  but  does  not  contain  any  direct 
averment  otherwise  than  by  recital  that  the  acts  were  done  knowingly. 
The  averment  of  course  that  the  court  found  that  the  deceased  director 
did  certain  acts  knowingly  is  not  tantamount  to  an  averment  by  the 
pleader  that  the  deceased  director  did  the  acts  knowingly.  If  this  part 
of  the  petition  liffd  been  demurred  to  specially  we  should  have  sustained 
it,  because  the  knowledge  of  the  director  is  rfot  directly  averred.  But 
the  demurrer  is  a  general  demurrer  to  the  petition  as  a  whole,  and  if 
there  is  one  good  cause  of  action  stated  in  it  the  demurrer  must  of  course 
be  overruled.  We  do  not  know  whether  the  plaintiff  relies  on  the  first 
count,  but,  as  the  matter  stands,  the  other  counts  charge  that  the  de- 
ceased did  the  acts  and  things  complained  of  knowingly,  and  the  de- 
murrer must  accordingly  be  overruled. 


Serbian  v,  Rogers  d  al. 
Sams  t;.  Cook  et  oZ.,  (three  cases./ 
(Circuit  Courty  D.  Colorado,   June  20,  1890.) 

1.  EXBCTJT0118  AKD  Administratobs— Salb  of'  Land— Fubuoation  ot  Notiob. 

The  regularity  of  the  pubUcation  of  notice  to  a  non-resident  heir,  in  proceedings 
in  the  probate  court  by  an  administrator  to  seU  real  estate  to  pay  debts,  cannot  be 
questioned  in  ejectment  against  the  purchaser  at  the  sale. 

2.  Federal.  Courts — Statb  Statute. 

The  decision  of  the  supreme  court  of  a  state,  ooustrulng  a  state  statute,  is  bind- 
ing on  the  federal  courts. 

At  Law. 

Wella,  McNed  &  Taylor,  for  plaintiff. 

L,  0,  Rockwdl  and  E.  P.  Hannouy  for  defendants. 

Caldwell,  J.  This  is  an  action  of  ejectment  brought  by  Berrian 
against  Cook  and  others.  The  case  is  this:  An  a^lministrator  was  ap- 
pointed for  an  estate,  and  he  went  before  the  probate  court  of  the  proper 
county,  and  ^ed  a  petition  as  required  by  the  laws  of  this  state,  asking 
to  be  authorized  to  sell  the  real  estate  of  his  intestate  to  pay  debts.  That 
petition  is  very  full  and  complete.  No  questions  are  raised  about  that, 
and  such  action  was  had  on  that  petition  as  that  it  was  granted,  and  a 
very  full  and  elaborate  order  made  by  the  court,  authorizing  and  direct- 
ing a  sale  of  the  real  estate,  and  it  was  sold  by  the  administrator.  The 
sale  was  reported  to  the  court  and  confirmed,  and  a  deed  made  to  the 
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purchasers  at  the  sale.  The  plaintiff,  deraigning  title  through  one  of  the 
heirs  of  the  estate  to  a  parcel  of  that  property,  now  brings  ejectment  on 
the  assumption  that  that  sale  was  void  for  non-compliance  with  the  re- 
quirements of  the  statute  of  this  state,  in  reference  to  the  sale  of  the  real 
property  of  the  decedent  by  the  administrator. 

There  is  no  occasion  for  me  to  go  extensively  into  the  questions  raiaed 
by  the  case.  The  learned  counsel  for  the  plaintifils  concedes  that  all  the 
questions  raised  in  the  case  have  been  definitely  and  precisely  decided 
by  the  supreme  court  of  this  state,  and  that,  too,  in  a  case  involving  the 
regularity  of  this  very  sale.  Some  of  the  heirs  of  the  intestate  or  de- 
cedent appealed  from  that  order  of  sale  to  the  supreme  court,  and 
that  court,  sitting  as  a  court  of  error,  held  that  the  proceedings  were 
All  regular;  that  the  order  of  sale  was  proper,  and  that  the  title  of  the 
intestate  to  the  property  sold  passed  by  that  sale.  In  that  suit  every 
question  now  made  in  this  was  brought  to  the  attention  of  the  court,  and 
was  definitely  passed  on  by  the  supreme  court.  The  case  has  once  been 
tried  in  this  court  before  Judge  Hallett,  whose  judgment  was  the  same 
as  that  of  the  supreme  court.  The  statutes  of  this  state  give  the  beaten 
party  in  ejectment  a  second  trial  as  of  course,  and  so  the  case  is  before 
me  for  trial  a  second  time.  Independently  of  the  decision  of  the  supreme 
court,  whose  decision  in  the  construction  of  the  statutes  of  this  state  is 
binding  upon  this  court,  I  should  hold  that  this  was  a  valid  sale,  on  the 
authority  of  a  long  line  of  decisions  of  the  supreme  court  of  the  United 
States.  Undoubtedly  the  probate  court  had  jurisdiction  to  do  what  was 
done  in  this  case,  and  the  only  point  raised  is  the  question  of  the  regu- 
larity of  publication  of  the  notice  to  one  or  more  of  the  non-resident  heirs. 
Now  the  supreme  court  of  the  United  States  has  said  a  half-dozen  times 
that  you  cannot  raise  that  question  collaterally  in  this  proceeding.  The 
rule  seems  not  to  be  in  accordance  with  the  general  doctrine  on  the  subject 
of  jurisdiction,  but  in  this  class  of  cases  they  maintained  that  doctrine. 
An  interesting  case  on  this  subject  is  Mohrv.  Manierre,  101  U.  S.  417. 
The  guardian  of  an  insane  man  applied  to  the  probate  court  for  author- 
ity to  sell  his  real  estate  to  pay  his  debts  and  to  support  him.  The  usual 
proceedings  were  had;  the  order  of  sale  made;  the  property  sold;  deed 
made;  presently  the  man  was  restored  to  his  senses,  and  when  restored 
to  his  senses  brought  ejectment  to  recover  the  property  back,  on  the 
ground  that  the  proceedings  for  the  sale  were  void  for  want  of  the  re- 
quired notice  of  the  petition  to  sell.  Now  it  happened  at  that  sale 
there  were  two  purchasers  of  different  parcels, — one  man  purchased  one 
parcel  of  that  property,  and  another  man  purchased  another  parcel.  When 
the  man  who  had  been  restored  to  his  senses  brought  his  actions,  it 
happened  that  o^e  of  the  purchasers  was  a  citizen  of  another  state  than 
Wisconsin,  and  when  he  was  sued  he  removed  his  cause  into  the  cir- 
cuit court  of  the  United  States,  so  that  one  case  was  progressing  in  the 
circuit  court  of  the  United  States  and  another  in  the  state  court.  The 
case  in  the  state  court  went  to  the  supreme  court  of  the  state  of  Wiscon- 
sin, and  they  decided  the  deed  was  void,  because  the  notice  required  by 
statute  to  those  interested  of  the  petition  to  sell  had  not  been  given  as 
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required  by  the  statute.  The  other  case  progressed,  and  finally  went  on 
certificate  of  division  of  opinion  between  the  circuit  judges  to  the  su- 
preme court  of  the  United  States,  and,  notwithstanding  the  decision  of  the 
supreme  court  of  Wisconsin,  the  supreme  court  of  the  United  States 
held  that  the  purchaser  got  a  good  tide.  Mr.  Justice  Field,  delivering 
the  opinion  of  the  court,  says: 

"We  shall  Hssume,  however,  that  the  notice  was  not  published  for  the  full 
period  described,  and  the  question  for  consideration  [that  is  the  very  question 
In  this  case]  is  whether  such  omission,  all  otlier  requisites  of  the  statute  hav- 
intr  been  complied  with,  rendered  the  order  of  the  court  invalid  as  against  the 
plaintiff  Mohr." 

That  question  Justice  FiteLD  answers  in  the  negative,  and  quoting  from 
the  case  of  Grignon^s  Leasee  v.  Astor,  2  How.  319,  says  that  it  is  the  set- 
tled doctrine  of  the  supreme  court  of  the  United  States,  and  declines  to 
be  bound  by  the  judgment  of  the  supreme  court  of  Wisconsin  in  this 
case.  But  in  the  case  at  bar  the  publication  of  notice  seems  to  have 
been  mad^  in  exact  conformity  to  the  requirements  of  the  statute.  The 
supreme  court  of  the  state  so  decided,  and  an  independent  investigation 
of  the  question  leads  me  to  the  same  conclusion.  Let  judgment  be  entered 
for  the  defendant. 


McCoRMicK  V.  Eliot. 

(Circuit  C(mrU  D.  Maasachuaetts.    October  10, 1890.) 

L  LnoTATiON  OF  Actions— Failubb  of  Aonon  BaouaHT  nr  Tims. 

Pub.  St.  Mass.  a  197,  S  18,  provides:  "If  in  an  action  duly  commenced  within  the 
time  limited  •  •  •  the  writ  falls  of  a  sufficient  service  of  retam  bv  an  unavoid- 
able accident,  or  by  a  default  or  neglect  of  the  officer  to  whom  it  is  committed, 
*  *  *  or  if  a  judgment  for  the  plaint IfC  is  reversed  on  a  writ  of  error,  the  plain- 
tiff may  commenco  a  new  action  for  the  same  cause  at  any  time  within  one  year 
after  the  abatement  or  other  determination  of  the  original  suit,  or  after  the  reversal 
of  the  judgment. "  Plaiutifl  duly  commenced  an  action  against  defendant  by  suiug 
out  a  writ  and  putting  it  in  the  hands  of  an  officer  for  service.  The  officer  attached 
the  goods  of  defendant,  who  was  a  non-resident,  and  a  notice  was  given  defendant 
by  publication  on  order  of  the  court.  Judgment  for  plaintiff  was  reversed  on  writ 
ox  error,  and  the  action  ordered  dismissed  for  want  of  jurisdiction.  Heldj  that 
plaintiff  ooold  commence  a  new  action  on  the  same  cause  within  a  year  thereafter. 

%  Samx^Rstbospective  Statute. 

Pub.  St.  Mass.  c.  197,  $  11,  providing  that  ''no  action  shaU  be  brought  by  any  per- 
son whose  cause  of  action  has  been  barred  by  th^  laws  of  any  state,  territory,  or 
country  while  be  resided  therein, "  containing  no  words  manifesting  such  intent,  is 
not  retrospective. 

a.  Payment— Presumption  from  Lapse  of  Tims. 

The  lapae  of  20  years  raises  no  presumption  of  payment  where  the  only  evidence 
on  the  question  is  the  testimony  of  plaintiff's  clerk  that  the  daim  was  never  paid, 
and  it  appears  that  an  action  was  pending  during  that  period  to  enforce  the  claim. 

4.  Principal  and  Agent— Aocountino— Interest. 

Plaintiff  intrusted  goods  to  defendant  to  sell  on  commission,  rendering  accounts 
monthly.  An  accouht  was  stated  by  them  in  settlement.  Meld,  that  it  being  a 
claim  by  a  principal  against  his  agent  for  money,  which  the  latter  was  bound  to  ac- 
count for  and  pay  over,  it  bore  interest  from  the  time  the  cause  of  action  accrued. 

At  Law. 

This  was  an  action  of  contract,  brought  May  16,  1887,  by  McCormick, 
a  citizen  of  Illinois,  against  Eliot,  a  citizen  of  Massachusetts,  to  recover 
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the  balance  of  an  account  stated  August  8,  1863,  by  Eliot  and  one  Fiske 
with  McCormick,  amounting  to  the  sum  of  62,058.16,  and  interest. 
The  defendant  pleaded  (1)  a  general  denial;  (2)  accord  and  satisfaction; 
(3)  that  the  cause  of  action  did  not  accrue  within  six  years;  (4)  tliat,  by 
the  statute  of  limitations  of  Illinois,  the  plaintiff's  cause  of  action  was 
barred  by  the  defendant's  continuous  residence  in  Illinois  for  more  than 
10  years  after  it  accrued,  to  wit,  from  April,  1867,  to  August,  1877. 
Rev.  St.  111.  c.  83,  §  15.  The  plaintiff  filed  a  replication,  alleging  that 
within  six  years  after  his  cause  of  action  accrued,  to  wit,  on  October  21, 
1863,  he  duly  commenced  an  action  against  the  defendant  for  the  same 
cause  in  the  superior  court  of  Massachusetts  'for  the  C9unty  of  Suffolk, 
and  recovered  a  judgment  therein  on  June  24,  1880,  which  was  after- 
wards, within  one  year  before  bringing  this  action,  to  wit,  on  May  6, 
1887,  reversed  by  the  supreme  judicial  court  of  Massachusetts  on  a  writ 
of  error  sued  out  by  the  defendant;  and,  except  as  aforesaid,  denying  all 
the  allegations  of  tiie  answer.  At  the  trial  by  jury  in  this  court  before 
the  district  judge,  it  appeared  that  the  account  stated  was  the  result  of 
a  settlement  by  Eliot  and  Fiske  with  McCormick  for  goods  intrusted  by 
him  to  them  to  sell  on  commission,  rendering  accounts  monthly;  and  a 
person  who  was  in  the  plaintiff's  employment  from  1863  to  the  present 
time  testified  that  the  balance  of  account  sued  for  had  never  been  paid. 
The  plaintiff,  against  the  defendant's  objection,  was  pennitted  to  put  in 
evidence  duly  exemplifieii  copies  of  the  judgments  of  the  superior  court 
and  of  the  supreme  judicial  court  of  Massachusetts,  mentioned  in  the 
replication.  By  the  record  of  the  superior  court,  it  appeared  that  the 
action  in  that  court  was  commenced  by  McCormick  against  Fiske  and 
Eliot,  October  21,  1863,  by  writ  of  summons  and  attachment;  that  on 
the  same  day  an  ofScer,  as  appeared  by  his  return,  duly  attached  aU  the 
defendant's  real  estate  in  the  county,  and  that  the  defendants  not  being 
inhabitants  of  this  state,  nor  having  any  residence  therein,  and  neither 
they  nor  any  agent,  tenant,  or  attorney  of  theirs,  known  to  the  officer  as 
such,  being  found  in  his  precinct,  he  could  make  no  further  service  of 
the  writ;  that  the  action  was  continued  until  April  term,  1864,  when  the 
court  ordered  notice  to  the  defendants  by  publication  in  a  newspaper, 
and  the  action  was  continued  to  July  term,  1864,  when  it  was  proved 
by  affidavit  that  the  order  of  notice  had  been  complied  with,  and  at 
the  end  of  10  days  thereafter,  no  appearance  having  been  entered  for  the 
defendants,  a  default  was  entered  against  them,  and  the  action  was  con- 
tinued for  judgment  from  term  to  term  until  April  term,  1880,  when, 
on  June  24th,  the  plaintiff  discontinued  against  Fiske,  and  took  judgment 
against  Eliot;  that  on  April  30,  1887,  a  rescript  was  sent  down  by  the 
supreme  judicial  court  on  writ  of  error  reversing  that  judgment.  It  also 
appeared  that  at  the  time  of  the  attachment  Eliot  had  real  estate  within 
the  county;  and  that  no  execution  was  taken  out  on  the  judgment  of  the 
superior  court;  but  that  the  plaintiff,  on  November  2, 1881,  brought  an 
action  in  that  court  on  the  judgment,  which  the  supreme  judicial  court 
held  to  be  maintainable  in  138  Mass.  379.  By  the  record  of  the  su- 
preme judicial  court,  it  appeared  that  the  judgment  of  the  superior  court 
was  reversed,  and  the  action  ordered  to  be  dismissed  for  want  of  juris- 
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diction,  for  the  reasons  stated  in  the  opinion  reported  in  144  Mass.  10, 
10  N.  E.  Rep.  705.  It  also  appeared  that  the  defendant  was  born  in 
Boston  in  1828,  and  lived  there  in  his  father's  house,  which  was  his 
usual  place  of  abode,  until  1856,  when  he  went  to  Iowa,  and  there  lived 
until  April,  1867,  when  he  rempved  to  Chicago,  and  afterwards  con- 
stantly resided  there  until  August,  1877,  when  he  moved  back  to  Massa- 
chusetts, and  lived  there  ever  aince;  and  that  the  plaintiff  lived  in  Chi- 
cago ever  since  1852.  The  defendant,  without  offering  any  evidence, 
thereupon  requested  the  court  to  rule  and  instruct  the  jury  as  follows: 

*'(1)  If  the  jQry  find  that  Eliot  had  lived  in  Massachusetts  six  years  before 
suit  was  brought,  and  after  date  of  settlement,  the  statute  of  limitHtions  is  a 
bar  to  recovery  by  plaintiff.  (2)  If  the  jury  find  that  Eliot  lived  in  Illinois, 
the  state  where  plaintiff  lived,  for  ten  years  at  anytime  after  settlement  made 
and  before  this  action  was  brought,  then  this  action  was  barred  by  the  statute 
of  limitations  of  Illinois,  and  is  likewise  barred  by  the  statute  of  limitations 
of  Massachusetts.  (3)  The  suit  brought  in  Massachusetts  against  Eliot  in 
1863  was  not  < duly  commenced,'  because  it  does  not  appear  that  he  had  no 
last  and  usual  place  of  abode  here,  known  to  the  officer,  and  because  no  serv- 
ice was  made  upon  him  personally,  and  therefore  the  reversal  upon  error  of 
the  judgment  recovered  in  that  suit  did  not  open  the  bar  of  the  statute  of  lim- 
itations. The  Massachusetts  court  had  no  jurisdiction  of  the  action  brought 
against  Eliot  by  McCormick,  in  1863,  and  the  proceedings  in  tiiat  action  were 
null  and  void.  Ko  valid  judgment  could  have  been  entered  therein.  The 
pretended  judgment  entered  therein  was  a  nullity,  and  could  have  been 
avoided  by  plea  without  reversal.  Its  reversal  on  error  was  such  only 
if  form.  In  fact,  it  was  merely  a  declaration  of  its  nullity,  and  did 
not  stop  the  running  of  the  statute  of  limitations,  nor  reopen  it  after 
it  had  run.  *  *  *  (5)  The  statute  of  limitations  of  Illinois  was  not 
interrupted  by  the  pendency' of  the  proceedings  in  Massachusetts,  nor  could 
an  action  have  been  maintained  in  Illinois  at  any  time  after  the  statu- 
tory period  had  run,  whether  before  or  after  the  Massachusetts  judgment  was 
declared  void.  (6)  The  statute  of  limitations  of  Illinois,  the  plaintiff^s  dom- 
icile, having  barred  his  claim,  it  is  lost  altogether,  and  cannot  be  sued  in  the 
courts  of  the  United  States,  even  in  a  circuit  where  the  local  law  refuses  to 
recognize  the  bar  of  the  statute  of  another  state.  (7)  The  thirteenth  section 
of  the  Massachusetts  statute  has  no  application  to  cases  where  the  bar  of  the 
statute  of  the  plaintiff's  domicile  has  fallen  pending  proceedings  here,  which 
could  only  have  effect  as  proceedings  in  rem.  Such  cases  are  brought  within 
the  bar  of  the  Massachusetts  statute  by  the  act  of  1880,  incorporated  in  the 
eleventh  section,  and  are  not  withdrawn  from  it  bj?  the  thirteenth  section. 
(8)  The  expiration  of  more  than  twenty  years  since  the  cause  of  action  ac- 
crued creates  a  legal  presumption  of  payment,  which  can  only  be  rebutted  by 
very  conclusive  evidence,  and  no  evidence  capable  of  rebutting  this  presump- 
tion has  been  offered  in  this  case.  (9)  The  plaintiff  is  entitled  to  interest  only 
from  the  date  of  the  writ,  no  demaud  having  been  shown.  (10)  The  plaintiff 
had  been  guilty  of  such  laches  in  the  prosecution  of  his  claim  that  he  is  not 
entitled  to  interest,  at  least  during  the  period  from  1863  to  1880,  when  his 
suit  was  pending,  without  action,  in  the  couits  of  Massachusetts." 

The  judge  refused  so  to  instruct  the  jurj^  but  ruled  that  upon  the 
foregoing  evidence  the  provisions  of  the  statute  of  limitations  could  not 
be  set  up  as  a  defense  to  this  action;  that  the  burden  of  proof  to  show 
payment  rested  on  the  defendant,  and  that  the  evidence  was  not  suffi- 
cient to  sustain  this  defense;  and  that  the  plaintiff,  if  entitled  to  recover 
at  all,  should  recover  interest  from  August  8,  1863,  when  the  account 
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was  stated  between  the  parties.  Upon  the  announcement  of  these  rul- 
ings, the  defendant  did  not  desire  to  go  to  the  jury,  but  submitted  to  a 
verdict  for  the  plaintiff  for  the  sum  of  $5,150.10,  and  alleged  exceptions, 
which  were  allowed  by  the  court,  as  well  to  these  rulings  as  to  the  re- 
fusal to  instruct  as  requested.  The  defendant  moved  for  a  new  trial  for 
misdirection  in  matter  of  law,  and  upon  this  motion  the  parties,  by  stip- 
ulation in  writing,  submitted  the  questions  of  law  arising  upon  the  bill 
of  exceptions  to  this  court  for  final  decision,  and  waived  the  right  to  sue 
out  a  writ  of  ^rror. 

Mdville  M.  Weston  and  Henry  W.  Chaplin,  for  plaintiff. 

George  Putnam  and  Oonrad  Reno^  for  defendant. 

Before  Gray,  Justice,  and  Nelson,  J, 

Gray,  Justice,  (of ter  stating  the  facts  as  ahove.)  Actions  in  the  courts 
of  the  United  States  are  doubtless  governed  by  the  statute  of  limitations 
of  the  state  in  which  the  court  is  held,  as  construed  by  the  highest  court 
of  the  state.  Bank  v.  Eldred,  130  U.  S.  693,  9  Sup.  Ct.  Rep.  690; 
Mooresv.  Ba'i\ky  104  U.  S.  625.  By  section  1  of  the  Massachusetts  stat- 
ute of  limitations  of  personal  actions,  (Pub..  St.  c.  197,)  actions  of  con- 
tract founded  upon  contracts  or  liabilities  not  under  seal,  express  or  im- 
plied, except  actions  upon  judgments  of  courts  of  record,  must  be  com- 
menced within  six  years  next  after  the  cause  of  action  accrues.  By  sec- 
tion 13  of  the  same  statute — 

"If,  in  an  action  duly  commenced  within  the  time  limited  and  allowed  in 
this  or  the  preceding  chapter,  the  writ  fails  of  a  sufficient  service  or  return  by 
an  unavoidable  accident,  or  by  a  default  or  neglect  of  the  officer  to  whom  it 
is  committed,  or  if  the  writ  is  abated  or  the  action  otherwise  avoided  or  de- 
feated by  the  death  of  a  party  thereto,  or  fbr  any  matter  of  form,  or  if  after 
a  verdict  for  the  plaintiff  the  judgment  is  arrested,  or  if  a  judgment  for  the 
plaintiff  is  reversed  on  a  writ  of  error,  the  plaintiff  may  comtnence  a  new  ac- 
tion for  the  same  cause  at  any  time  within  one  year  after  the  abatement  or 
other  determination  of  the  original  suit,  or  after  the  reversal  of  the  judgment; 
and  if  ttte  cause  of  action  by  law  survives,  the  executor  or  administrator  of  the 
plaintiff  may  commence  such  new  action  within  said  year." 

By  the  law  of  Massachusetts,  as  declared  by  the  supreme  judicial 
court,  service  on  the  defendant  is  not  necessary  to  the  commencement  of 
an  action,  but  an  action  is  duly  commenced  by  suing  out  a  writ  and 
putting  it  in  the  hands  of  an  officer,  with  intent  that  it  shall  be  forthwith 
served;  and,  according  to  the  settled  construction  of  the  saving  clause  in 
the  statute  of  limitations,  above  quoted,  if  an  action,  duly  commenced 
within  the  period  of  limitation,  afterwards  fails  for  want  of  due  service 
by  reason  of  a  mistake  as  to  the  residence  of  the  defendant,  (^Bullock  v. 
Z>ea7i,  12  Mete, Mass.,  15;)  or  by  non-entry  of  the  writ  by  a  mistake  of  the 
clerk,  (^AJlen  v.  SawteUe^  7  Gray,  165;)  orif  a  judgment  recovered  therein 
is  judicially  declared  erroneous,  and  as  such  void  and  held  for  naught, 
whether  by  a  technical  reversal  or  otherwise, — the  plaintiff  may  bring  a 
new  action  within  one  year  after  the  failure  of  the  action  Or  the  setting 
aside  of  the  judgment,  {Coffin  v.  Cottle^  16  Pick.  383,)  even  if  the  first 
action  was  dismissed  for  want  of  jurisdiction  of  the  court  in  which  it  was 
brought,  {Woods  v.  Houghton,  1  Gray,  580.)     And  it  has  been  so  held 
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by  our  predecessors,  Mr.  Justice  Cuffobd  and  Judge  Lowell,  in  this 
court.  CaldweU  v.  Harding^  1  Low.  326.  In  the  case  at  bar,  the  first 
action  was  "duly  commenced"  by  suing  out  the  writ,  and  putting  it 
into  the  hands  of  an  oflScer  for  service.  The  service  was  sufiScient  to 
make  the  judgment,  until  and  unless  reversed  by  writ  of  error,  conclu- 
sive against  the  defendant,  according  to  a  uniform  series  of  decisions  of 
the  highest  court  of  the  state,  the  last  of  which  was  rendered  in  1885, 
in  an  action  between  these  parties  on  this  very  judgment.  McCormich  vw 
Fiske^  138  Mass.  379.  And  this  judgment  was  reversed  by  that  court  on 
writ  of  error  in  Eliot  v.  McCoi-mick,  144  Mass.  10,  10  N.  E.  Eep.  705,  in 
which  it  was  for  the  first  time  intimated  (what  has  been  since  adjudged 
in  Needham  v.  Thayer,  147  Mass.  536,  18  N.  E.  Rep.  429)  that,  under 
the  fourteenth  amendment  of  the  constitution  of  the  United  States,  and 
the  decisions  of  the  supreme  court  in  Pmvoyer  v.  Neff,  95  U.  S.  714, 
and  Freeman  v.  Alderaon^  119  U.  S.  185,  7  Sup.  Ct.  Rep.  165,  a  judg- 
ment rendered  against  an  absent  defendant  on  such  a  service  was  wholly 
void,  except  as  to  the  property  attached.  This  case  is  therefore  within 
both  the  letter  and  spirit  of  section  13,  c.  197,  Pub.  St.  Mass. 

It  is  equally  clear  that  no  presumption  of  payment  from  the  lapse  of 
20  years  can  arise  in  this  case,  in  which  the  only  evidence  bearing  upon 
this  question  is  the  testimony  of  the  plaintiff's  clerk  that  the  claim  was 
never  paid,  and  the  records  showing  uninterrupted  attempts  by  the  plain- 
tiff to  enforce  it  by  judicial  process.  The  case  falls  within  the  opinion 
of  the  court  in  Alien  v.  Savjtdle,  above  cited: 

''It  is  certain  that  the  plaintiff  did  not  mean  to  permit  his  debt  to  remain 
for  such  length  of  time  as  would  bar  him  from  its  recovery  without  an  at- 
tempt to  enforce  it.  He  used  the  diligence  required  by  the  law  when  he  in- 
stituted his  first  suit  against  the  defendant.  That  was  defeated  through  no 
negligence  or  inattention  of  bis  own,  and  therefore  there  was  no  forbearance 
or  delay  from  which  a  presumption  could  arise  that  the  debt  had  already  been 
in  some  way  paid  or  dischargcKl.  Having  been  defeated  in  his  first  suit  by  a 
matter  not  affecting  the  merits  of  his  claim,  he  has  a  right,  since  he  seuson- 
ably  proceeded  with  the  second,  to  prosecute  it  to  a  regular  conclusion."  7 
Gray,  166. 

The  defendant  further  relies  on  the  provision  of  the  statute  of  Massa- 
chusetts of  1880,  c.  98,  re-enacted  in  Pub.  St.  c.  197,  §  11,  that  "no 
action  shall  be  brought  by  any  person  whose  cause  of  action  has  been 
barred  by  the  laws  of  any  state,  territory,  or  country  while  he  resided 
therein."  But  this  statute,  containing  no  words  manifesting  an  intent 
of  the  legislature  to  give  it  a  retrospective  operation,  must,  like  other 
statutes  of  limitation,  be  construed  as  prospective  only,  and  therefore  in- 
applicable to  this  case,  in  which  the  only  residence  of  the  defendant  in 
Dlinois  was  before  its  passage.  Murray  v.  Gibson^  15  How.  421;  Sohn 
V.  Watermir  17  Wall.  596;  King  v.  KrreK,  2  Gray,  331;  Dickson  v.  Rail- 
road Co.,  77  111.  331. 

This  being  a  claim  by  a  principal  against  his  agent,  for  money  which 
the  latter  was  bound  to  account  for  and  pay  over,  clearly  bears  interest 
frona  the  time  that  the  cause  of  action  accrued.  Dodge  v.  Perkins^  9 
Pick.  368;  Foote  v.  ^Jancfcard,- 6  Allen,  221.     Judgment  on  the  verdict. 
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White  ei  al.  v.  Barney,  Collector. 
iCircuU  Court,  &  D.  New  York,    May  16, 1890.) 

1.  Customs  Duties— (Joods  op  Similab  Description— Dbtbrminatioh. 

In  determining  whether  goods  are  goods  of  similar  description  to  delaines,  cash> 
mere  delaines,  muslin  delaines,  or  harege  delaines,  under  the  provision  for  ^all  de- 
laines, cashmere  delaines,  muslin  delaines,  barege  delaines,  composed  wholly  or  In 
part  of  worsted,  wool,  mohair,  or  goat's  hair,  and  oi;i  all  goods  of  similar  descrip- 
tion, "  conUined  in  section  9  of  the  tariff  act  of  July  14, 1868,  (12  U.  8.  St.  543,)  three 
matters  are  to  be  considered :  (a)  The  rule  which  is  to  be  used  in  determining 
whether  the  former  goods  are  similar  or  dissimilar  to  the  latter;  (b)  the  standard 
of  comparison,  or,  in  other  words,  what  are  the  different  varieties  of  the  Utter  goods 
with  wnich  the  former  are  to  be  compared  and  found  similar  or  dissimilarl  and  (c> 
what  are  the  former  goods  which  are  to  be  compared  with  that  standardt 

8.  Same— Rule  to  be  Applied. 

The  words,  **  of  similar  description, "  of  this  phrase,  **  goods  of  similar  descrip- 
tion, "  if  a  commercial  phrase,  with  a  particular  and  specific  trade  meaning  other 
and  different  from  its  meaning  in  ordinary  speech  and  conversation,  should,  in  its 
interpretation,  receive  that  particular  and  specific  trade  meaning;  but,  if  not  such 
commercial  phrase,  should  receive  its  meaning  in  ordinary  speech  and  conversation. 

i.  Same— Meanings  ut  not  a  Commbroial  Phrase. 

While  these  words,  "of  similar  description,"  have  been  held  by  the  supreme 
court  in  Greenleaf  v.  Goodrich,  101  U.  S.  278,  to  mean  "similarity  in  product,  in 
uses,  in  adaptation  to  uses,  and  not  in  appearance  or  in  process  of  manufacture, "  the 
word  "product,"  however,  imports  an  article  which  is  made  of  something,  and 
which,  when  niade,  has  characteristics  which  are  apparent  to  the  senses;  and  in 
judging  as  to  similarity  of  product  the  material  of  which  a  product  is  made,  and  its 
appearance  when  made,  maybe  taken  into  consideration.  By  this  phrase,  "goods  . 
of  similar  description, "  is  meant  completed  fabrics,  composed  wholly  or  in  part  of 
worsted,  wool,  mohair,  or  goaVs  hair,  and  used  for  dress  goods,  which  also,  as  com- 
pleted fabrics,  possess  qualities  of  general  appearance,  character,  and  texture  like 
unto,  or  nearly  corresponding  to,  or  generally  resembling,  the  qualities  which  dis- 
tinguish delaines,  or  cashmere  delaines,  or  barege  delaines,  or  muslin  delaines. 

At  Law.     Action  to  recover  back  duties. 

The  plaintiff,  between  January  1,  and  June  23,  1864,  imported  from 
England  into  the  port  of  New  York  certain  dry  goods  which  were  clas- 
sified for  duty  as  similar  to  delaines,  and  not  exceeding  in  value  40  cents 
per  squar^  yard,  under  the  provision  for  "all  delaines,  cashmere  delaines, 
muslin  delaines,  barege  delaines,  composed  wholly  or  in  part  of  worsted, 
wool,  mohair,  or  goat's  hair,  and  all  goods  of  similar  description  not  ex- 
ceeding in  value  40  cents  per  square  yard,"  contained  in  section  9  of  the 
tariff  act  of  July  14,  1862,  (12  U.  S.  St.  543,)  and  upon  which,  pursu- 
ant to  that  provision,  a  duty  of  2  cents  per  square  yard  was  exacted  of 
the  plaintiffs  by  the  defendant,  as  collector  of  customs  at  that  port. 
Against  this  classification  and  exaction  the  plaintiffs  protested,  claiming 
that  these  goods  were  dutiable  at  5  per  cent,  advaloreniy  instead  of  2  cents 
per  square  yard,  under  the  provision  for  "manufactures  not  otherwise 
provided  for,  composed  of  mixed  materials  in  part  of  cotton,  silk,  wool, 
or  worsted,  hemp,  jute,  or  flax,"  contained  in  section  13  of  the  aforesaid 
tariff  act.  This  action  was  brought  to  recover  the  excessive  duties  claimed 
to  have  been  exacted. 

Joseph  M.  Deudj  Abnon  W,  Griswold^  and  W,  Wickham  Smiihy  for 
plaintiffs. 

Edward  MitcheU^  U.  S.  Atty.,  and  TJwrnas  Greenwood,  Asst.  U,  S.  Atty., 
for  defendant. 
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Lac»mbe,  J. ,  (charging  jury.)  The  particular  provip/ion  of  statute 
with  which  we  are  concerned  here,  is  found  in  the  ninth  section  of 
the  act  of  July  14,  1862,  which  provides  for  an  additional  duty  of  2 
cents  per  square  yard  '*on  all  delaines,  cashmere  delaines,  muslin  de- 
laines, barege  delaines,  composed  wholly  or  in  part  of  worsted,  wool, 
nciohair,  or  goat's  hair,  and  on  all  goods  of  similar  description  not  ex- 
ceeding in  value  40  cents  per  square  yard."  The  plaintiffs'  goods  com- 
ing into  this  port  in  regular  course  of  business,  the  collector,  through  his 
appraising  officers  and  examiners,  looked  at  them,  and  decided,  not  that 
they  were  delaines  of  any  of  these  named  varieties,  but  that  they  were 
goods  of  a  similar  description  to  one  or  the  other  of  the  kinds  of  delaines 
which  are  enumerated  in  this  section,  and  laid  duty  upon  them  accord- 
ingly. Of  course  the  presumption  with  which  we  begin  this  case  is  that 
the  coUector's  action,  or  the  collector's  determination,  was  correct;  that, 
as  a  public  officer,  who  examined  the  goods  through  his  subordinates,  he 
reached  a  correct  conclusion;  and  it  is  to  overthrow  that  conclusion  that 
the  plaintiffs  come  into  court, — into  the  tribunal  which  the  law  allows 
them  to  seek, — in  order  to  correct  what  they  claim  to  be  a  mistake  of  the 
collector.  The  burden  of  proof,  then,  is  upon  the  plaintiffs  in  this  case 
to  convince  you,  by  a  fair  preponderance  of  proof,  that  their  contention 
is  a  sound  one,  and  that  the  collector  erred  when  he  found  that  plaintiffs' 
goods  were  in  fact  similar  to  these  delaines  which  are  enumerated  in  the 
statute.  Now,  in  order  to  put  the  case  to  you  in  the  way  in  which  you 
can  best  handle  it,  it  has  been  determined  that  a  single  question  be  put 
to  you  separately  as  to  each  kind  of  goods.  Therefore,  what  will  be  given 
to  you  to  take  into  the  jury-room  is  this  paper,  with  a  question  written 
on  it,  and  that  question  you  will  answer  in  writing,  and  sign  your  names 
to  the  answers.     This  is  the  question  which  you  will  take  with  you: 

"As  to  each  variety  of  goods  enumerated  in  the  first  column,  answer  *  Yes ' 
or  *  No '  to  this  question:  Were  such  goods  of  similar  description  to  delaines, 
or  to  cashmere  delaines,  or  to  muslin  delaines,  or  to  barege  delaines,  composed 
wholly  or  in  part  of  worsted,  wool,  mohair,  or  goat^s  hair,  as  such  varieties 
of  delaines  were  known  in  the  trade  and  commerce  of  this  country  in  1862  and 
prior  thereto?" 

Then  follows  an  enumeration  of  names,  such  as  "Alexandra  Cloth," 
"Alpacas,"'  "Tartan  Check,"  "Fancy  End,"  etc.  As  to  each  one  separatelj'- 
you  are  to  answer  "Yes"  or  "No"  to  that  question.  The  question 
which  you  are  to  answer  as  to  these  goods  is  whether  they  were  of 
similar  description  to  the  varieties  of  delaines  which  I  have  named. 
That,  you  will  see,  implies  three  matters  for  your  consideration:  (1)  The 
rule  which  you  are  to  use  in  determining  whether  the  one  variety  of 
goods  is  similar  to  the  other  variety;  (2)  the  determination  of  the  stand- 
ard of  comparison, — that  is,  what  are  these  different  varieties  of  delaines 
with  which  the  goods  imported  here  were  to  be  compared  and  found  to 
be  similar  or  dissimilar?  and  (3)  what  are  the  articles  themselves  which 
are  to  be  compared  with  this  standard? 

First,  as  to  the  rule  to  be  applied.  The  phraseology  is  "goods  of 
similar  description  to  delaines^  or  to  cashmere  delaines," etc.,  en umerat- 
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ing  the  several  varieties.  Now,  the  words  "of  similar  description"  con- 
stitute a  common  and  familiar  phrase  in  the  ordinary  use  of  English 
words.  Sometimes,  however,  the  usage  of  trade  gives  to  words  of  ordi- 
nary every-day  speech  particular  and  technical  trade  meanings;  and 
therefore,  althpugh  in  a  former  case  {Greenleaf  v.  Goodrich^  101  U.  S. 
278)  it  has  been  held  by  the  supreme  court  that  the  phrase  "of  similar 
description"  is  not  a  commercial  phrase,  yet  that  court  has  held  in  the 
case  of  Schmieder  v.  Barney,  113  U.  S.  646,  5  Sup.  Ct.  Rep.  624,  that 
the  plaintiff  might  introduce,  if  he  could  find  it,  testimony  to  show  that 
that  phrase  has  acquired  a  particular  and  si)ecific  trade  meaning  other 
and  different  from  its  meaning  in  ordinary  speech  and  conversation. 
And  to  that  end  plaintiffs  have  introduced  here  the  testimony  of  a  single 
witness,  (Mr.  Cummings,)  who  says  that  that  phrase  did  have  a  particu- 
lar trade  meaning,  and  he  undertook  to  state  what  it  was.  The  other 
witnesses  for  the  plaintiffs,  although  some  of  them  were  business  men, 
and  at  that  time  engaged  in  the  dry-goods  business,  did  not  testify  to 
the  point.  I  think  that  all  of  the  defendant's  trade  witnesses  testified 
that  there  was  no  such  particular,  special,  and  peculiar  trade  meaning 
of  the  words  "of  similar  description."  You  are  to  weigh  the  testimony 
on  both  sides  of  that  assertion,  and  if  you  come  to  the  conclusion  that 
the  phrase  "of  similar  description"  had  a  peculiar,  well-known,  and 
wirle-spread  trade  meaning,  other  and  diflferent  from  its  meaning  in  ordi- 
nary speech,  and  that  it  covered  a  particular  kind  of  goods  other  than 
the  goods  in  suit,  then  you  have  a  short  cut  out  of  the  difficulties  of  this 
case,  because,  these  tariff  acts  being  passed  to  regulate  the  trade  and 
commerce  of  the  country,  it  is  to  be  supposed  that  words  are  used  therein 
in  their  commercial  meaning,  if  they  have  one.  If,  however,  you  are 
not  satisfied  upon  all  the  testimony  that  the  plaintiffs  have  shown  by  a 
fair  preponderance  of  proof  that  there  was  such  peculiar,  particular,  and 
specific  trade  meaning  attached  to  that  phrase,  "of  similar  description,'* 
you  then  come  back  to  the  proposition  with  which  we  started,  viz.,  what 
rule  are  you  to  api)ly  for  determining  whether  goods  are  similar  or  not? 
What  is  it  that  makes  dry  goods  "of  similar  description"  to  other  dry 
goods?  Is  there  any  one  thing  that  is  controlling  of  the  answer  to  that 
question?  Several  suggestions  have  been  made  here.  It  was  suggested 
(and  I  think,  if  I  remember  the  treasury  circular  accurately,  that  was 
originally  the  idea  of  the  secretary  of  the  treasury)  that  if  goods  were  in- 
tended for  women's  and  children's  dresses,  or  if  they  were  "dress  goods," 
so  called,  that  circumstance  was  sufficient  to  establish  a  similarity.  I 
charge  you,  however,  that  the  single  fact  that  they  are  used  for  the  same 
purpose  as  delaines  is  not  sufficient  to  control  your  answer  to  the  ques- 
tion.    You  must  go  further  than  that. 

Again,  it  was  suggested  that  the  process  of  manufacture  would  enable 
you  to  determine  the  question:  that  delaines,  as  it  appears,  were  woven 
in  the  gray,  and  that  it  would  be  enough  for  you  to  find  that  these  goods 
were  dissimilar  to  delaines,  if  you  found  as  matter  of  fact  that  they  were 
not  woven  in  the  gray.  Upon  this  point  we  gain  considerable  light  from 
the  statutes.     In  1861  (only  a  few  mouths  before  ihe  passage  of  this  act 
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with  which  we  are  concerned)  congress  had  passed  an  act  using  this 
phraseology: 

"On  all  delaines,  cashmere  delaines,  muslin  delaines,  barege  delaines,  com* 
posed  wholly  or  in  part  of  wool,  gray  and  nncolored,  and  on  all  other  gray  or 
uncolored  goods  of  similar  description." 

Those  terms,  "gray  and  uncolored,"  you  will  remember,  do  not  ap- 
pear in  the  later  statute  with  which  we  are  concerned.  The  section  be- 
fore you  in  this  case,  therefore,  is  more  comprehensive  than  the  earlier 
section;  and,  in  view  of  that  change  of  phraseology,  I  must  charge  you 
that  it  is  not  sufficient  to  show  dissimilarity,  to  find  a  difference  in  the 
process  of  manufacture. 

Again,  it  has  been  suggested  that  you  are  to  look  only  to  the  materials. 
The  evidence  here  shows  that  delaines  were  made  of  soft  wool,  with  a 
short  staple,  such  as  the  "Australian,"  or  "Botany,"  so  called,  which  pre- 
sented generally  a  dead  appearance;  that  many  if  not  all  of  plaintitfs' 
goods  contained  longer,  more 'wiry,  more  elastic,  or  brighter  wool;  and 
in  some  cases  pure  mohair  wool,  which  came  from  Turkey,  or  again 
alpaca  and  kindred  wools,  from  South  America,  and  in  other  cases  an 
English  wool,  which  imitates  the  mohair  or  alpaca,  thus  making  a  more 
lustrous  fabric.  As  to  this  suggestion  the  statute  may  again  be  referred 
to.  It  includes  (by  reference)  goods  composed  wholly  or  in  part  of 
worsted,  of  wool,  of  mohair,  or  of  goat's  hair.     It  reads: 

"On  all  delaines,  cashmere  delaines,  muslin  delaines,  barege  delaines,  com* 
posed  wholly  or  in  part  of  worsted,  wool,  mohair,  or  goat^s  hair,  and  on  all 
goods  of  similar  description." 

The  particular  kind  of  wool  used  is  therefore  not  the  sole  controlling 
characteristic.  How,  then,  are  you  to  determine  similarity?  While 
each  of  these  characteristics  to  which  I  have  called  your  attention  as 
having  been  suggested  in  the  course  of  this  trial  is  not  by  itself  control- 
ling, yet  each  may  be  considered  by  you  in  reaching  your  conclusion, — 
a  conclusion  which  must  be  based  on  a  comparison  of  the  fabrics  or  prod- 
ucts themselves.  The  supreme  court,  in  a  similar  case,  (^Greenlenfy.  Good- 
rich, supra,)  has  laid  down  the  rule  that  the  phrase  "of  similar  descrip- 
tion" in  this  act  means  a  similarity  in  product,  in  uses,  and  in  adapta- 
tion to  uses,  and  not  in  appearance  or  in  process  of  manufacture.  The 
word  "product,"  however,  imports  an  article  which  is  made  of  some- 
thing, and  which,  when  made,  has  characteristics  which  are  apparent  to 
the  senses.  In  judging,  therefore,  as  to  similarity  of  product,  you  may 
take  into  consideration  the  material  of  which  a  product  is  made  and  its 
appearance  when  made. 

Finally,  by  1' goods  of  similar  description"  in  this  act  was  meant  com- 
pleted fabrics,  composed  wholly  or  in  part  of  worsted,  wool,  mohair,  or 
goat's  hnir,  and  used  for  dress  goods,  which  also,  as  completed  fabrics, 
possess  qualities  of  general  appearance,  character,  and  texture  like  unto, 
or  nearly  corresponding  to,  or  generally  resembling,  the  qualities  which 
distinguish  delaines,  or  cashmere  delaines,  or  barege  delaines,  or  muslin 
delaines.  The  material  of  which  the  goods  are  composed,  the  method 
of  their  manufacture,  so  far  as  you  are  advised  of  it,  their  weave,  their 
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weight,  their  texture,  their  surface  or  finish,  their  appearance,  their  feel, 
their  color,  their  uses,  their  adaptation  to  uses, — all  of  these  are  elements 
properly  to  be  considered  by  you  in  reaching  your  conclusion  as  to 
whether  these  goods  imported  are  similar  to  the  standards.  But  of  course 
each  of  these  elements  is  not  to  have  equal  weight.  Some*  may  be  very 
important,  some  wholly  unimportant.  It  will  be  for  you  to  judge  as 
to  the  relative  importance  of  the  several  elements  which  I  have  suggested 
to  youi  and,  giving  to  each  its  proper  value,  to  then  determine,  by  a 
consideration  of  all  of  them,  whether  the  goods  are  or  are  not,  in  the 
ordinary  use  of  the  English  language,  "of  similar  description"  to  the 
standard.  So  much  as  to  the  rule.  [The  court  nes^  instructed  the  jury 
as  to  the  various  samples  introduced  in  proof.] 

The  jury  found  a  verdict  for  the  plaintiffs. 


Keyes  et  ah  v.  Pueblo  Smelting  &  Refining  Co. 

{Circuit  CowrU  Z>.  Colorado.    July  2, 1890.) 

Patents  for  Inventions— Action  for  Infringement— Mbasxtrs  of  Damages. 

A  sum  paid  in  settlement  of  a  claim  for  infringement  of  a  patent  cannot  be  takea 
as  a  standard  to  measure  the  value  of  the  patented  article,  in  determining  the  dam- 
ages caused  by  another  case  of  infringement.  Following  Biide  v.  WestooU^  180  U. 
8.  152,  9  Sup.  Ct.  Rep.  463. 

In  Equity. 

6.  O.  Symes  and  R.  E.  Footy  for  complainants. 

0.  E,  Gast  and  Thomas  Macmi,  for  defendant. 

Caldwell,  J.  The  case  of  Winfidd  Scoit  Keyes  and  others  v.  The  PudJo 
Smelting  d:  Refining  Company,  No.  2,097,  has  been  submitted  on  excep- 
tions to  the  master's  report.  The  court  does  not  propose  to  do  more  this 
morning  than  simply  state  its  conclusions. 

The  plaintiffs  established  their  right  to  a  patent  for  an  improved 
method  of  smelting  ores  by  a  decree  of  this  court  rendered  by  Mr.  Justice 
Miller.  Thereupon  it  was  referred  to  a  master  to  take  and  state  an  ac- 
count of  the  gains  and  profits  that  had  resulted  to  the  defendants,  and 
the  damages  that  had  resulted  to  the  plaintiffs  by  reason  of  the  use  of 
this  patented  process  by  the  defendant.  The  master  has  made  his  report, 
to  which  both  parties  have  filed  exceptions.  The  master  reports  that 
the  gain  or  profit  by  the  defendant  by  the  use  of  the  plaintiffs'  patented 
process  was  $10,887.54.  The  defendaiit  excepted  to-that  finding.  The 
proof  supports  the  finding  of  the  master,  and  the  exception  is  overruled, 
and  the  master's  report  and  findings  as  to  the  gains  and  profits,  namely, 
$10,887.54,  is  confirmed. 
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The  master  proceeded  to  make  an  inquiry  as  to  the  damages  that  the 
plaintiffs  had  sustained  by  reason  of  the  use  of  this  patented  process  by 
the  defendant,  and  he  reports  that  the  damages  sustained,  on  the  basis 
that  he  takes  for  ascertaining  them,  are  $28,450.60.  The  defendant  has 
excepted  to  that  finding  of  the  master,  and  this  exception  is  sustained 
on  the  authority  of  -the  supreme  court  of  the  United  States.  I  am  un- 
able to  distinguish  this  case  from  two  recent  cases  (infra)  decided  by  that 
court,  in  which  they  lay  down  the  rule  that  the  payment  of  a  sum  in  set- 
tlement of  a  claim  ior  an  alleged  infringement  of  a  patent  cannot  be  taken 
as  a  standard  to  measure  the  value  of  improvements  patented,  in  deter- 
mining the  damages  sustained  by  the  owner  of  the  patent  in  other  cases 
of  infringement. 

Now,  the  master  reports  that — 

"The  complainants  have  not  shown  by  the  receipt  of  license  fees,  which  they 
clHini  to  have  established,  a  sutisfactory  measure  of  damages;  but  since  1882 
it  appears  that  in  a  majority  of  instances  there  has  been  paid  to  them  by  per- 
sons using  their  improvement  the  sum  of  $1,115.88  by  way  of  compromise  per 
furnace;  ^nd  it  appears  that  in  the  instances  In  which  they  were  paid  a  less 
sum  during  that  time  other  considerations  than  the  payment  of  the  money 
operated  to  reduce  ttie  price.  *  *  *  I  find  that  the  sum  of  91.115.88,  pay- 
able at  the  completion  of  a  furnace  for  that  furnace,  with  interest  from  the 
time  of  completion,  furnishes  a  fair  value  for  the  compulation  of  complain- 
ant's damages  in  the  premises.** 

It  will  be  seen  that  the  basis  of  the  master's  finding  is  the  sum  paid 
by  other  infringers  by  way  of  compromise.  The  supreme  court  of  the 
United  States  have  decided,  in  two  well-considered  cases,  that  this  is  not 
a  proper  standard  by  which  to  measure  the  damages  in  such  cases.  The 
first  case  is  that  of  Rude  v.  WestcoU,  130  U.  S.  152,  164,  165,  9  Sup.  Ct. 
Rep.  463,  in  which  the  court,  speaking  by  Mr.  Justice  Field,  says: 

''It  is  clear  that  a  payment  of  any  sum  in  settlement  of  a  claim  for  an 
alleged  infringement  cannot  be  taken  as  a  standard  to  measure  the  value  of 
the  improvements  patented  in  determining  the  damages  sustained  by  the 
owners  of  the  patent  in  other  cases  of  infringement.  Many  considerations 
other  than  the  value  of  the  improvements  patented  may  induce  the  payment 
in  such  cases.  The  avoidance  of  the  risk  and  expense  of  litigation  will  always 
be  a  potential  motive  for  a  settlement.  *  *  *  Sales  of  licenses  made  at 
periods  years  apart  will  not  establish  any  rule  on  the  subject,  and  determine 
the  value  of  the  patent.  Like  sales  of  ordinary  goods,  they  must  be  common, 
— ^that  is,  of  frequent  occurrence, — to  establish  such  a  market  price  for  the 
article  that  it  may  be  assumed  to  express,  with  reference  to  all  similar  arti- 
cles, their  salable  value  at  the  place  designated.  In  order  that  a  royalty  may 
be  accepted  as  a  measure  of  damages  against  an  infringer,  who  is  a  stranger 
to  the  license  establishing  It,  it  must  be  paid  or  secured  before  the  infringe- 
ment complained  of.  [None  of  these  parties  paid  anything  here  until  after 
the  infringement  of  the  patent.]  It  must  be  paid  by  such  a  number  of  per- 
sons as  to  indicate  a  general  acquiescence  in  its  reasonableness,  by  those  who 
have  occasion  to  use  the  Invention;  and  it  must  be  uniform  at  the  places 
where  the  licenses  are  issued.  Tested  by  these  conditions,  the  sums  paid  in 
the  instances  mentioned,  upon  which  the  master  relied,  cannot  be  regarded 
as  evidence  of  the  value  to  the  defendants  of  the  invention  patented." 
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In  a  still  later  case  this  doctrine  is  affirmed,  in  an  opinion  delivered 
by  Mr.  Justice  Blatchford,  in  this  language,  (^Oomdy  v.  Marckuxdd,  131 
U.  S.  159,  9  Sup.  Ct.  Rep.  744:) 

"As  to  the  question  of  an  established  license  fee,  the  case  is  governed  by 
the  recent  decision  of  this  couii;  in  Rude  v.  Westcott,  130  U.  S.  152,  [9  Sup. 
Ct.  Rep.  468,]  where  it  was  held  that  the  payment  o{  a  sum  in  settlement 
of  a  claim  for  an  alleged  infringement  of  a  patent '  cannot  be  taken  as  a  stand- 
ard to  measure  the  value  of  the  improvements  patented,  in  determining  the 
damages  sustained  by  the  owner  of  the  patent  in  other  cases  of  infringement' " 

It  will  be  observed  by  reference  to  the  master's  report  that  the  standard 
adopted  by  him  in  this  case,  to  measure  the  value  of  the  improvements 
patented  in  determining  the  plaintiff's  damages,  is  precisely  the  one  the 
supreme  court  says'  cannot  be  taken,  and  furnishes  no  basis  for  a  decree 
for  damages.  The  exception  to  that  part  of  the  report  awarding  damages 
is  sustained.  All  other  exceptions  to  the  report,  both  by  plaintiffs  and 
defendant,  are  overruled.  The  decree  will  be  entered  in  accordance  with 
the  rulings  of  the  court,  and  a  prayer  for  appeal  by  both  parties  will  be 
entered  and  allowed. 


Egan  v.  a  Cargo  op  Spruce  Lath. 

(OlrcuU  Courtt  S.  D.  Neio  York,    September  80, 1800.) 

Maritime  Ltens— Freight  and  Demurrage— How  Lost. 

A  cargo  of  lath,  sold  by  the  consignee  to  the  claimant  before  arrival,  was  dift- 
charpred  without  notice  to  claimant  oi  any  lien  or  claim  for  freight  and  demurrage, 
it  bemg  customary  in  the  port  of  New  York  to  discharge  cargoes  from  canaUboats 
before  demanding  freight  and  demurrage,  and  the  laths,  as  fast  as  they  were  dis- 
charged, were  received  by  the  claimant,  and  transported  from  the  wharf  to  his 
lumber-yard,  a  half  mile  distant.  Libelant's  claim  for  freight  and  demurrage  against 
the  consignee  and  shipper  being  afterwards  disputed  as  to  amount,  this  libel  was 
filed  five  days  after  the  discharge  was  completed  to  establish  a  lien.  Held  that, 
as  the  delivery  was  unconditional,  the  lien  had  been  lost  Affirming  41  Fed.  Bep. 
8S0. 

In  Admiralty.     Appeal  from  district  court. 

Libel  by  Frank  Egan  against  a  cargo  of  spruce  lath  for  freight  and 
demurrage.     The  libel  was  dismissed,  and  libelant  appeals. 
Hyland  (k  Zahridde^  for  libelant. 
Benj.  Barker^  Jr.y  for  claimant. 

Lacombe,  J.     Decree  of  district  court  affirmed,  with  costs- 
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WasoN  V.  Knox  County. 

(Oirotttt  Court,  N,  D.  MUsourU  E.  D.    September  25, 1890.) 

Fkderai<  Courts— JuBisDioTioN—AssiaNinsKT  of  Chosb  is  Aotiok. 

By  Act  Cong.  March  8, 1887,  providing  that  no  circuit  or  district  court  of  the 
United  States  shall  have  cognizance  of  any  suit  except  upon  foreign  bills  of  ex- 
change, to  recover  the  contents  of  any  promissory  note  or  other  chose  in  action  in 
favor  of  any  assignee,  or  of  any  subsequent  holder,  if  such  instrument  be  payable 
to  bearer  and  be  not  made  by  any  corporation,  unless  such  suit  might  have  been 
prosecuted  in  such  court  to  recover  the  said  contents  if  no  assignment  or  transfer 
had  been  made,  it  was  intended  to  prohibit  suits  in  the  federal  court  bv  assignees 
of  choses  in  actions,  unless  the  original  assignor  was  entitled  to  maintain  the  suit, 
in  all  cases  except  suits  on  foreign  bills  of  exchange,  and  except  suits  on  promis- 
sory notes  made  payable  to  bearer,  and  executed  by  a  corporation. 

At  Ijaw.     Action  on  promissory  notes. 

This  was  a  suit  Against  Knox  county,  Mo.,  on  certain  county  warrants 
aggregating  $7,000,  which  were  of  the  following  form,  omitting  the  dates, 
names  of  payees,  amounts,  etc. 

"State  of  Missoubi. 
**$ .  Edina, ,  188-. 

^* Treasurer  of  Knox  County:  Pay  to, doUara  out  of  any 

money  in  the  trea8ui7  appropriated  for  fund.    Given  at  the  court- 
house the  date  above  wjitteu,  by  order  of  the  county  court. 

"Attest:  ,  Clerk.  ,  Presiding  Judge." 

The  warrants  were  originally  issued  to  a  citizen  of  the  state  of  Mis- 
souri, who  assigned  them  to  the  plaintiff,  a  citizen  of  Illinois.  The  as- 
signments are  as  follows: 

"For  value  received, assign  the  withi^  warrant  to ,  this 

day  of ,18—." 

Both  the  warrants  and  the  assignments  thereon  are  in  the  form  pre- 
scribed by  the  laws  of  the  state  of  Missouri  for  drawing  and  assigning 
such  instruments. 
■   W.  C.  Hallider  and  F.  H.  McCuUough,  for  plaintiff. 

James  Carr^  for  defendant. 

Before  Milleb,  Justice,  and  Caldwell,  J. 

MiLLEB,  Justice.  This  case  is  pending  in  the  northern  division  of 
this  district,  but  by  stipulation  of  counsel  has  been  argued  before  us  in 
the  eastern  division  of  the  district. 

The  question  that  arises  on  the  demurrer  to  the  plea  of  the  jurisdic- 
tion is  whether  the  assignee  of  the  warrants  can  maintain  a  suit  thereon 
in  this  court,  under  the  judiciary  act  of  March  3,  1887,  although  the 
original  holder  was  incapacitated  from  maintaining  such  a  suit.  The 
clause  of  the  act  under  which  the  question  arises  is  as  follows: 

"Xor  shall  any  circuit  or  district  court  have  cognizance  of  any  suit  except 
upon  foreign  bills  of  exchange,  to  recover  the  contents  of  any  promissory 
note  or  other  chose  in  action  in  favor  of  any  assignee,  or  of  any  subsequent 
holder,  if  such  instrument  he  payable  to  bearer  and  be  not  made  by  any  cor- 
poration, unless  such  suit  might  have  been  prosecuted  in  such  court  to  re- 
cover the  said  contents  if  no  assignment  or  transfer  had  been  made.*' 
v.43F,no.8— 31 
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The  contention  for  the  plaintiff  is  that  the  court  has  jurisdiction  of  the 
suit  at  bar,  because  the  instruments  sued  upon  are  not  "payable  to 
bearer,"  and  are  "made  by  a  corporation.'-  This  we  think  is  an  errone* 
ous  view  of  the  law.  Congress  did  not  intend  to  give  the  federal  courts 
jurisdiction  of  all  suits  by  assignees  of  promissory  notes  and  other  choses 
in  action,  if  the  assigned  choses  were  made  by  a  corporation  and  were 
not  payable  to  bearer.  That  construction  would  extend  the  jurisdiction 
of  the  federal  courts,  without  any  apparent  reason,  over  a  dass  of  suits 
by  assignees  of  choses  in  action,  never  before  within  their  jurisdiction, 
whereas  the  main  purpose  of  the  act  of  1 887  seems  to  have  been  to  cur- 
tail their  jurisdiction.  The  general  rule  enunciated  by  the  statute  is 
that  the  federal  courts  shall  not  have  jurisdiction  of  a  suit  by  an  as- 
signee "of  a  promissory  note  or  other  chose  in  action,"  when  the  as- 
signor could  not  maintain  such  a  suit.  The  clause,  "if  such  instrument 
be  payable  to  bearer  and  be  not  made  by  any  corporation,"  operates  as 
an  exception  to  the  general  rule,  and  gives  the  federal  courts  jurisdiction 
of  those  suits  by  assignees,  where  the  action  is  founded  on  an  obligation, 
made  by  a  corporation,  that  is  payable  to  bearer,  and  is  negotiable  by 
mere  delivery.  In  the  light  of  previous  legislation  on  the  subject,  our 
view  is  that  congress  intended  by  the  act  of  March  3,  1887,  to  prohibit 
suits  in  the  federal  court  by  assignees  of  choses  in  action,  unless  the  orig- 
inal assignor  was  entitled  to  maintain  the  suit,  in  all  cases  except  suits 
on  foreign  bills  of  exchange,  and  except  suits  on  promissory  notes  made 
payable  to  bearer  and  executed  by  a  corporation.  Construed  in  this 
way,  the  act  of  1887  operates  to  restrict  to  some  extent  the  jurisdiction 
exercised  under  the  act  of  March  3,  1875,  which  was  probably  the  in- 
tention of  the  law-maker.  The  instruments  sued  upon  in  this  instance, 
though  executed  by  a  quad  corporation,  are  not  payable  to  bearer,  and 
are  not  even  negotiable  instruments  under  the  law  merchant.  It  follows, 
therefore,  that  an  assignee  of  the  warrants  in  question  has  no  greater 
right  to  sue  in  this  court  than  the  original  payee,  and  the  demurrer  to 
the  plea  will  be  overruled. 

The  views  we  have  expressed  are  also  entertained  in  other  circuits  and 
districts.  Vide  Nevogass  v.  New  Orleans,  88  Fed.  Rep.  196;  BdOim  v. 
Chaffee  Co.,  34  Fed.  Rep.  91. 
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Jesup  V.  Illinois  Cent.  R.  Co.  et  d. 
Dubuque  &  S.  C.  R.  Co.  v.  Jesup  et  d. 

{CircuU  Court,  N.  D.  IllinoU.    October  6, 1890.) 

t»  Equitt—Jubisdiotion— Railroad  Lbase— Enforcement. 

In  September,  1866,  the  Cedar  Falls  Railroad  Company  leased  Its  road  to  the  Du- 
buque Company  for  the  term  of  40  years.  A  year  later  the  Dubuque  Company  leased 
its  own  road  to  the  Illinois  Central  Railroad  Company  for  20  years,  with  the  option 
to  retain  it  in  perpetuity,  and  the  latter  company  agreed  to  assume  the  lease  there- 
tofore entered  into  between  the  Dubuque  and  the  Cedar  Falls  Railroads.  Held, 
that  the  assumptloji  of  this  lease  by  the  Illinois  Central  created  no  direct  obliga- 
tion on  its  part  to  the  Cedar  Falls  Company  which  it  or  its  mortgagees  could  en- 
foix:e  by  an  action  at  law,  but  such  obligation  could  be  enforced  only  by  a  suit  in 
equity. 

8.  Railroad  Companies— AssrMPTioK  op  Lease— Construction. 

As  the  Illinois  Central  elected  to  surrender  both  the  Dubuque  and  Cedar  Falls 
roads  to  the  Dubuque  Company,  after  the  expiration  of  20  years,  the  assumption  of 
the  lease  of  the  Cedar  Falls  road  by  the  niioois  Central  does  not  bind  it  for  the 
rent  of  the  Cedar  Falls  road  after  the  expiration  of  the  30  years  for  which  it  had 
leased  the  Dubuque  road,  which  forms  the  connecting  link  between  the  Illinois  Cen- 
tral and  the  Cedar  Falls  Railroads. 

8.  Same— Estoppel. 

An  indorsement  on  the  bonds  of  the  Cedar  Falls  Company,  made  by  its  president, 
to  the  effect  that  the  Illinois  Central  had  assumed  the  lease,  and  that  the  min- 
imum rent  which  that  company  had  thereby  obligated  itself  to  pay  is  mot*e  than 
suftlcient  to  meet  the  entire  amount  of  interest  on  the  bonds,  does  not  estop  the 
Illinois  Central  from  denying  its  liability  on  the  lease  after  the  expiration  of  the  20 
years,  where  such  indorsement  was  not  made  at  its  instance  or  by  its  direction. 

ii  Equity— Jurisdiction— Cboss-Bill— Dismissal  of  Original  Bill. 

The  trustee  in  a  mortgage  executed  by  the  Cedar  Falls  Company  to  secure  the 
proper  application  of  the  rents  of  its  road  filed  his  bill  against  the  Illinois  Central, 
the  Dubuque,  and  thtf" Cedar  Falls  Companies,  alleging  the  insolvency  of  the  latter 
company  and  its  refusal  to  collect  the  rents.  The  prayer  of  the  bill  was  that  the 
trustee  be  henceforth  empowered  to  collect  such  rents,  and  that  the  lease  be  de- 
clared binding  on  the  Illinois  Central  for  the  entire  term  of  40  years.  JSeld  that, 
after  a  dismissal  of  the  bill  as  to  the  Illinois  Central,  the  court  still  had  jurisdiction 
of  a  cross-bill  filed  by  the  Dubuque  Company  against  the  Cedar  Falls  Company  and  . 
the  trustee  asking  for  a  cancellation  of  the  lease  of  the  Cedar  Falls  road,  as  the  re- 
lief sought  by  the  cross-bill  is  directly  connected  with  the  subject-matter  pf  the 
original  bill,  and  is  of  an  affirmative  character. 

S.  Same— Residence. 

The  fact  that  the  Dubuque  Company  and  the  Cedar  Falls  Company  are  both  Iowa 
corporations  will  not  defeat  the  jurisdiction  of  this  court  over  tne  cross-bill;  both 
of  these  corporations  being  properly  before  the  court  as  parties  to  the  original  bill 

t.  Railroad  Companies— Lease-Fraud  op  Directors.  • 

The  fact  that  the  directors  of  the  Dubuoue  Cothpany  failed  to  make  the  continu- 
ance of  the  lease  of  the  Cedar  Falls  road  depenaent  on  construction  of  roads  in 
Minnesota  that  would  connect  that  road  with  St.  Paul  or  Minneapolis,  which  was 
the  expectation  when  the  lease  was  executed,  but  which  expectation  was  never 
realized,  will  not  warrant  the  presumption  that  the  directors  of  the  Dubuque 
Company  were  guilty  of  actual  fraud  towards  that  company  in  executing  the  lease. 

7.  Same— EzGESsiYE  Rent. 

Neither  will  the  court  indulge  the  presumption  of  fraud  against  the  directors  of 
the  Dubuque  Company  because  the  rent  stipulated  for  in  tne  lease  turned  out  Us 
be  larger  than  the  business  over  the  Cedar  Falls  road  really  justified,  where  such 
rent  was  fixed  in  accordance  with  the  report  of  competent  and  disinterested  ex- 
perts, to  whom  that  question  had  been  referred. 

8.  Same— Evidence  op  Fraud. 

The  fact  that  the  bonds  and  stocks  allowed  by  the  Cedar  Falls  Company  to  those 
constructing  its  road,  some  of  whom  were  also  directors  of  the  Dubuque  Company, 
were  in  excess  of  the  actual  cost  of  construction,  is  a  matter  entirely  between  the 
Cedar  Falls  Company  and  those  who  received  such  bonds,  and  in  no  wise  affects  the 
Dubuque  Company  or  the  validity  of  its  lease  of  the  Cedar  Falls  road« 
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9.  Corporations— Contracts— OiRECTORB. 

A  contract,  in  the  name  of  a  corporation,  by  its  board  of  directors,  is  not  void,  if 
otherwise  unassaUable,  simply  because  some  of  the  directors,  oonstitatini?  a  minor- 
ity, used  their  position  with  the  effect,  or  even  for  the  purpose,  of  advancing  their 
personal  intorest  to  the  injury  of  the  company  they  assumea  to  represent,  although 
the  fact  that  such  directors,  constituting  but  a  minority,  participated  in  the  making 
of  the  contract,  would  cause  the  transaction  to  be  closely  scrutinized,  to  the  end 
that  the  rights  of  complaining  stockholders,  however  small  in  number,  might  not 
be  sacrificed  by  those  who  were  bound  to  protect  their  interests. 

10.  Same— Voidable  Contract. 

The  contract  by  which  the  Dubuque  Company  leased  the  Cedar  Falls  road  would 
not  have  been  void  even  if  the  majority  of  the  directors  of  that  company  had  been 
personally  interested  in  the  Cedar  Falls  Company.  It  would  have  been  simply 
voidable  at  the  election  of  the  Dubuque  Company,  or,  in  a  proper  case,  at  the 
suit  of  its  stockholders,  and  that  election  must  have  been  exercised,  or  the  suit 
brought,  within  suoh  time  as  was  reasonable,  taking  into  consideration  all  the  facts 
and  circumstances  of  the  case,  including  the  nature  of  the  property  that  was  the 
subject  of  the  lease. 

11.  Same— Action  to  Set  Aside- Time  to  Sue. 

The  rule  is  a  wholesome  one  that  requires  the  court,  in  cases  of  merely  voidable 
contracts,  to  withhold  relief  from  those  who,  with  knowledge  of  the  facts,  or  with 
full  opportunity  to  ascertain  them,  unreasonably  postpone  application  for  relief. 

12.  Same— Ratification  bt  Acqdiescbncb. 

A  contract  not  wholly  invalid  when  executed,  nor  prohibited  by  law  as  relating 
to  some  illegal  transaction,  and  which  is  therefore  voidable  only,  may  become,  by 
the  acts  of  the  parties  or  by  long  acquiescence,  binding  upon  them,  especially 
where  the  nature  of  the  property,  which  is  the  subject  of  the  contract,  is  such  that 
its  value  may  be  affected  by  its  relations  to  other  property  of  like  kind  or  by  the 
changing  business  of  the  country. 

18.  Same— Delay  in  Suing. 

While  the  law  will  always  condemn  the  transactions  of  a  party  in  his  own  be- 
half, when  in  respect  to  the  matter  concerned  he  is  the  agent  of  others,  and  will 
relieve  against  them  whenever  their  enforcement  is  seasonably  resisted,  resistance 
of  that  character  cannot  be  predicated  of  a  case  of  a  merely  voidable  contract, 
where  the  party  complaining  has  not  simply  been  silent  for  20  years,  but  with 
knowledge  of  the  facts,  or  with  full  opportunity  to  ascertain  them,  has  enjoyed  the 
fruits  of  the  contract,  and  treated  it  as  valid. 

14.  Same— Knowledge  op  Stockholders. 

The  stockholders  of  the  Dubuque  Company,  who  would  h^ve  ascertained  the  facta 
relating  to  the  lease  by  the  exercise  of  the  slightest  diligence  at  any  time  during 
the  20  years,  are  chargeable  with  knowledge  of  the  fact  of  the  lease,  as  well  as  of 
its  terms,  and  cannot  question  its  validity  after  it  has  been  acted  on  during  all  that 
time  by  the  Cedar  Falls  Company  and  its  creditors. 

In  Equity. 

Morris  K.  Jesup,  plaintifif  in  the  original  suit,  and  a  citizen  of  New 
York,  is  the  surviving  trustee  in  a  mortgage  made  September  22,  1866, 
by  the  Cedar  Falls  &  Minnesota  Railroad  Company,  covering  its  road 
and  the  net  earnings  thereof,  its  franchises,  privileges,  right  of  way,  de- 
pot grounds,  and  all  material  designed  to  be  used  in  construction;  also 
"the  rents  and  moneys  payable  by  any  person  or  company"  to  that  cor- 
poration "for  the  use  of  said  road  and  appurtenances." 

The  main  question  in  the  original  suit  is  whether  the  Illinois  Central 
Railroad  Company  is  liable  ,to  account  to  said  trustee  for  certain  rents 
reserved  to  the  Cedar  Falls  &  Minnesota  Railroad  Company  in  a  lease 
by  the  latter  company  of  its  road,  franchises,  privileges,  etc.,  to  the  Du- 
buque &  Sioux  City  Railroad  Company,  a  corporation  of  Iowa,  which 
lease  was  assumed  by  the  Illinois  Central  Railroad  Company  in  a  written 
contract,  whereby  the  Dubuque  &  Sioux  City  Railroad  Company,  to  be 
hereafter  called  the  "  Dubuque  Company,"  leased  its  own  road  to  the  Illi- 
nois Central  Railroad  Company,  for  a  specified  term,  with  an  option  to 
retain  it  in  perpetuity. 


Digitized  by 


Google 


JE8UP  V.  ILLINOIS  CENT.  B.  CO.  485 

The  question  in  the  cross-suit  is  whether  the  Dubuque  Company  is  en- 
titled to  a  decree  for  the  surrender  and  cancellation  of  the  lease  to  it  of 
the  Cedar  Falls  &  Minnesota  Railroad. 

The  original  and  cross  suits,  as  to  some  matters,  are  so  closely  con- 
nected that  it  will  be  proper  to  state  the  principal  facts  in  chronological 
order,  without  stopping  to  distinguish  those  specially  applicable  to  the 
original  suit  from  those  that  are  material  in  the  cross-suit. 

The  case  made  by  the  pleadings,  exhibits,  and  proofs  is,  in  substance, 
as  follows: 

The  Cedar  Falls  &  Minnesota  Railroad  Company,  to  be  hereafter  called 
the  "Cedar  Falls  Company,"  was  incorporated  in  the  year  1858,  under 
the  laws  of  Iowa,  for  the  purpose  of  constructing  a  railway  from  a  point 
in  that  state  on  the  Dubuque  &  Sioux  City  Railroad  to  the  Minnesota 
state  line.  Its  proposed  route  was  through  Waverly  and  Charles  City 
to  Mona,  on  the  line  between  Iowa  and  Minnesota. 

The  completion  of  the  road  to  Mona  became  an  object  of  great  interest 
to  the  Dubuque  Company.  As  early  as  December  29,  1860,  the  board 
of  directors  of  that  company,  obviously  for  the  purpose  of  assisting  the 
Cedar  Falls  Company,  passeci  a  resolution  reciting  that  it  was  "impor- 
tant to  the  interests  of  the  Dubuque  and  Sioux  City  Railroad  that  the  con- 
struction of  the  Cedar  Falls  and  Minnesota  Railroad,  lying  between  the 
Dubuque  and  Sioux  City  Railroad  and  the  state  line  of  Minnesota, 
should  be  prosecuted  with  all  possible  dispatch,"  and  directing  "that 
for  the  term  of  five  years  from  the  1st  of  January,  1862,  there  shall  be 
paid  by  the  Dubuque  and  Sioux  City  Railroad  Company,  in  monthly 
payments,  to  the  order  of  the  trustees  of  the  first  mortgage  bonds  of 
the  Cedar  Falls  and  Minneapolis  Railroad  Company,  fifteen  per  cent, 
of  the  gross  earnings  from  aU  business  passing  to  and  from  all  points 
upon  the  Cedar  Falls  and  Minnesota  Railroad,  provided  the  same  is 
upon  the  through  tickets  or  bills  of  lading,  and  upon  condition  that 
such  fifteen  per  cent,  so  paid  shall  be  applied  to  the  purchase  and  can- 
cellation of  the  bonds  issued  by  said  company."  In  1863  it  made,  with 
the  Cedar  Falls  Company,  what  is  called  a  "drawback  contract,"  to  con- 
tinue in  force  for  10  years  from  March  15,  1863,  whereby,  "for  the  pur- 
pose of  inducing  the  investment  of  capital  in  the  construction  of  the 
Cedar  Falls  and  Minnesota  Railroad,"  it  agreed  with  "John  Jackson,  M. 
K.  Jesup,  and  James  Huff,  trustees  of  said  Cedar  Falls  and  Minnesota 
Railroad,"  to  pay  over  to  them  "fifteen  per  cent,  of  the  gross  earnings 
earned  upon  their  road,  or  [upon]  any  part  thereof,  in  the  transportation 
of  passengers  or  freight  coming  from  or  going  to  any  place  or  station  on 
said  Cedar  Falls  and  Minnesota  road."  That  contract  provided  that  this 
15  per  cent,  should  be  applied  to  the  payment  of  interest  on  any  con- 
struction bonds  issued  for  the  purpose  of  constructing  or  equipping  the 
Cedar  Falls  road. 

In  the  annual  report  of  the  president  of  the  Dubuque  Company,  Jan- 
uary 1, 1864,  it  was  said  that"  when  another  division  shall  be  completed, 
and  the  road  built  from  Cedar  Falls  to  the  Minnesota  state  line,  a  portion 
of  which  is  now  under  contract,  there  would  seem  to  be  no  reason  why 
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the  common  stock  even  should  aot  become  valuable."  In  the  report  of 
the  operations  of  the  Dubuque  Company  for  the  five  months  ending 
March  16,  1864,  it  was  said: 

"  The  Cedar  Falls  and  Minnesota  Biiilroad  is  under  contract  from  Cedar  Falls 
to  Waverly,  a  distance  of  14  miles.  It  is  expected  that  it  will  be  completed 
and  in  operation  early  next  fall.  On  the  9th  of  March,  1863,  the  Dubuque  and 
Sioux  City  Railroad  Company  entered  into  a  contract  allowing  a  drawback  to 
that  road  of  15  per  cent,  of  all  business  coming  from  or  going  to  that  road. 
The  Galena  and  Chicago  Union  and  Illinois  Central  Companies  will  both  enter 
into  like  contracts.  This  road  when  completed  to  the  state  line  will,  in  con- 
nection with  the  Minnesota  Central  Railroad,  form  a  continuous  line  to  Min- 
neapolis and  St.  Paul.  The  Minnesota  Central  Railroad  Company  expect  to 
build  their  road  to  within  thirty  miles  of  the  state  line  this  year.  These  two 
roads  when  completed  will  form  a  very  important  railroad  connection,  and  a 
valuable  contributor  to  the  Dubuque  and  Sioux  City.  The  country  on  the 
line  is  tolerably  well  settled  now,  and  is  one  of  the  finest  wheat-growing 
regions  west  of  the  Mississippi.  The  Cedar  valley  for  beauty,  fertility  of  soil, 
and  water-power  cannot  be  surpassed  by  any  other  valley  in  the  north-west." 

These  views  were  shared  by  many,  if  not  by  all,  who  were  largely  in- 
terested in  the  prosperity  ot*  the  Dubuque  Company.  The  result  was 
that  in  October,  1864,  the  directors  of  that  company  passed  a  resolution 
authorizing  its  president  to  lease  the  Cedar  Falls  Railroad  from  station 
to  station,  as  the  track  was  completed  and  in  running  order,  and  Allan 
Campbell,  one  of  the  board,  was  appointed  to  examine  the  road,  and  re- 
port upon  the  amount  of  rent  to  be  paid.  In  his  report  he  stated  that, 
while  he  thought  well  "of  the  business  of  this  northern  line,"  it  was 
impossible,  upon  a  cursory  examination,  and  before  the  road  was  com- 
pleted, to  establish  a  rent  that  would  be  fair  and  equitable  between  the 
j)arties.     He  added : 

"From  my  own  observation,  and  from  information  derived  from  various 
sources,  I  feel  a  strong  assurance  that  this  northern  road,  when  completed  to 

the  Minnesota  state  line,  a  distance  of miles,  will  tend  materially  to 

increase  the  receipts  of  the  Dubuque  and  Sioux  City  road.  The  route  passes 
through  a  rich  grain  country,  and  along  water-courses  which  furnish  a  cheap 
and  never-failing  power  for  manufacturing  purposes," 

The  terms  of  the  proposed  lease  were  for  some  time  the  subject  of  con- 
siderable discussion,  particularly  as  to  the  amount  of  rent  to  be  paid  to 
the  Cedar  Falls  Company.  The  matter  was  referred  by  that  company 
to  Col.  R.  B.  Mason,  a  stockholder  and  former  director  of  the  Dubuque 
Company,  and  T.  B.  Blackstone,  presideht  of  the  Chicago  &  Alton  Rail- 
road Company,  both  gentlemen  of  high  standing  and  of  large  experience 
in  railroad  matters.  Neither  of  them  had  the  slightest  interest  in  the 
Cedar  Falls  Company.  To  them  was  submitted  the  form  of  a  lease  pre- 
pared by  the  vice-president  of  the  Cedar  Falls  Company.    They  reported: 

"The  Dubuque  and  Sioux  City  Railroad  Company  under  such  a  lease  would 
receive,  when  the  earnings  amounted  to  S3,500  per  mile,  about  54  per  cent, 
and,  when  the  earnings  amounted  to  610,0()0  per  mile,  about  58  per  cent.,  of 
the  gross  earnings.  We  do  not  think  this  would  leave  a  very  large  margin 
for  the  Dubuque  and  Sioux  City  Railroad  Company.  But  if  a  good  road  is 
constructed,  complete  in  all  respects,  we  believe,  from  the  best  information 
we  have,  that  if  ^1,500  per  mile  and  forty  per  cent,  of  the  excess  over  ;$3,50U 
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per  mile  was  paid  to  the  Cedar  Falls  and  Minnesota  Bailroad,  it  woald  be  a 
fair  and  equitable  arrangement  between  the  parties." 

The  letter  or  report  having  been  submitted  to  the  directors  of  the  Du- 
buque Company,  the  latter  authorized  a  lease  upon  the  terms  suggested 
by  Mason  and  Blackstone,  "except  that  the  division  of  earnings  after 
$3,500  per  mile  shall  be  seventy  per  cent,  for  the  Dubuque  and  Sioux 
City  Railroad  Company  and  thirty  per  cent,  for  the  Cedar  Falls  and 
Minnesota  Railroad  Company,  and  that  said  lease  commence  January  1, 
1866;"  further,  that  the  lease  should  be  in  lieu  of  the  drawback  contract 
then  existing  between  the  companies. 

By  this  lease,  which  was  dated  September  27,  1866,  the  Dubuque 
Company  agreed  to  pay  to  the  Cedar  Falls  Company,  during  the  term 
of  40  years  from  January  1,  1867,  a  fixed  rental  of  $1,500  per  mile  per 
annum;  in  equal  monthly  installments,  and  a  further  rent,  every  six 
months,  of  35  per  cent,  of  the  gross  earnings  of  the  leased  property  when 
they  exceeded  $3,500  per  mile  per  annum,  and  did  not  exceed  $7,000 
per  mile  per  annum,  and  30  per  cent,  of  the  gross  earnings  when  they 
exceeded  the  latter  sum  per  mile  per  anhum.  The  lessee  company  cov- 
enanted to  take  possession  of  the  road  as  it  was  opened  from  station  to 
station,  and  to  fully  and  efficiently  equip,  operate,  and  maintain  it,  as- 
suming all  liabilities  and  paying  all  expenses  incident  thereto,  and  giving 
to  the  leased  property  the  same  care  and  attention  bestowed  upon  its 
own  road. 

This  lease,  by  its  terms,  superseded  the  then  existing  drawback  con- 
tract between  the  parties. 

The  mortgage  in  question,  although  antedating  this  lease,  must  have 
been  executed  subsequently,  for  it  recites  that  the  Cedar  Falls  Company 
"have  leased  their  road,  constructed  and  to  be  constructed,  to  the  Du- 
buque and  Sioux  City  Railroad  Company,"  and  states  the  terms  of  the 
lease  as  they  appear  in  the  instrument  of  September  27,  1866;  or  it  may 
have  been  executed  on  the  day  it  bears  date,  in  anticipation  of  a  lease 
then  agreed  to  be  made.  It  was  given  to  secure  the  proper  application 
of  the  rents  and  profits  of  the  Cedar  Falls  road,  constructed  and  to  be 
constructed,  and  the  punctual  payment  of  the  principal  and  interest  of 
construction  bonds  proposed  to  be  issued,  and  which  were  issued,  for 
$1,407,000,  maturing  January  1,  1907,  and  bearing  interest  at  the  rate 
of  7  per  cent,  per  annum,  payable  semi-annually.  It  constitutes  a  sec- 
ond lien  on  the  part  of  the  road  then  constructed  from  the  junction  with 
the  Dubuque  road,  near  Cedar  Falls,  to  Waverly,  a  distance  of  about  14 
miles,  and  a  first  lien  upon  the  road  to  be  constructed  from  Waverly  to 
the  Minnesota  state  line.  The  first  lien  on  the  14  miles  of  road  then 
constructed  was  created  by  a  recorded  deed  of  trust  to  Jesup  and  Rich- 
mond, dated  April  25, 1864,  to  secure  certain  bonds  issued  by  the  Cedar 
Falls  Company,  of  which  $210,000  were  outstanding  when  the  mort- 
gage for  $1,407,000  was  made.  The  mortgage  of  September  22,  1866, 
recites  the  purpose  of  the  Cedar  Falls  Company  to  issue  certificates  of  stock 
on  its  railroad,  constructed  and  to  be  constructed,  at  the  rate  of  $21,000 
per  mile,  including  the  stocK  already  issued.     It  also  provides,  among 
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other  things,  that  the  Cedar  Falls  Company  should  remain  in  possession 
of  its  road,  or  in  receipt  of  the  rents  and  profits,  so  long  as  it  was  not  in 
default  as  to  any  of  the  bonds  mentioned,  or  in  applying  the  income, 
rents,  and  profits,-  as  indicated  in  the  mortgage;  but  that  'Mn  case  of 
default  of  payment  of  either  of  said  bonds  or  of  the  interest  coupons,  or 
of  failure  to  apply  the  income,  rents,  and  profits  as  above  provided,  it 
shall  be  the  duty  of  said  trustees  to  proceed  to  enforce  payment  by  fore- 
closure, or  to  collect  and  disburse  the  income,  rents,  and  profits  in  the 
manner  above  provided,  as  to  them  shall  seem  best  for  the  interest  of 
all  parties  concerned." 

The  Dubuque  Company  took  possession  of  the  Cedar  Falls  road  under 
the  above  lease.  But  on  the  13th  day  of  September,  1867,  it  leased  its 
own  road  and  appurtenances  to  the  Illinois  Central  Railroad  Company 
for  the  term  of  20  years  from  October  1,  1867,  at  an  annual  rental  of 
35  per  cent,  of  its  gross  earnings  during  the  first  10  years  of  the  lease, 
and  36  per  cent,  during  the  last  10  years,  with  the  option,  "during  said 
term  of  twenty  years,  to  take  the  Dubuque  and  Sioux  City  Railroad  and 
before-mentioned  property  in  perpetuity,  paying  36  per  cent,  of  the  gross 
earnings  thereof,  and  in  that  case  no  charge  for  improvements  of  any 
kind  is  to  be  made."  It  was  also  provided  that,  if  the  Illinois  Central 
Railroad  Company  flailed  to  give  notice  of  its  election  to  surrender  the 
property  at  the  end  of  20  years,  it  would  be  deemed  to  have  exercised 
the  option  to  keep  it  in  perpetuity  at  an  annual  rental  of  36  per  cent, 
of  its  gross  earnings. 

This  lease,  to  which  was  appended  a  copy  of  the  Cedar  Falls  lease, 
contained  a  clause  upon  which  Jesup,  the  trustee,  bases,  in  part,  his 
claim  against  the  Illinois  Central  Railroad  Company.  '  That  clause  is  in 
these  words : 

'*lt  is  further  agreed  that  the  party  of  the  second  part  [the  Illinois  Central 
R:ulroad  Company]  shall  assume  tlie  lease  made  by  the  party  of  the  first  part 
[the  Dubuque  Company]  with  the  Cedar  Falls  and  Minnesota  Railroad  Com* 

T)any." 

The  Illinois  Central  Railroad  Company  took  possession  of  the  Dubuque 
and  Cedar  Falls  roads  under  the  lease  of  September  13,  1867,  and  ope- 
rated both  roads,  paying  to  the  Dubuque  Company,  for  a  time,  the 
rental  stipulated  in  the  lease  of  September  27,  1866,  but  subsequently 
making  payment  directly  to  the  Cedar  Falls  Company.  It  elected,  upon 
due  notice,  to  surrender  the  Dubuque  road  after  the  expiration  of  20 
years  from  October  1,  1867,  and  on  the  1st  of  October,  1887,  it  did 
surrender  to  the  Dubuque  Company  the  possession  of  both  the  Dubuque 
and  Cedar  Falls  roads.  The  Dubuque  Company  and  the  Illinois  Central 
Railroad  Company  had  a  settlement,  in  which  the  former  admitted  its 
indebtedness  to  the  latter  in  the  sum  of  $529,634,  which  was  paid  by  a 
note  maturing  October  1,  1888.  The  parties  agreed,  in  that  settlement, 
that  neither  had  any  claim  or  demand  against  the  other  growing  out  of 
the  lease  of  September  13,  1867. 

It  is  admitted  that  the  rental  accruing  to  the  Cedar  Falls  Company 
during  the  20  years  its  road  was  held  by  the  Illinois  Central  Railroad 
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CJompany,  that  is,  up  to  October  1,  1887,  was  fully  paid  by  the  latter 
company  before  this  litigation  was  commenced. 

The  original  suit  was  instituted  by  Jesup  and  Forrest,  trustees,  on  the 
Ist  day  of  March,  1888,  against  the  three  railroad  companies  named  in 
the  caption.  The  bill,  after  setting  out  the  terms  of  the  mortgage  of  Sep- 
tember 22,  1866,  and  the  lease  of  September  27,  1866,  alleged  that  the 
latter  was  the  result  of  nogotiations  between  the  defendant  railway  com- 
panies, having  in  view  the  extension  of  the  Cedar  Falls  road  to  the 
Minnesota  line,  so  as  to  open  that  state  to  the  Illinois  Central  Railroad 
and  its  connections;  that  said  bonds,  aggregating  $1,407,000,  and  the 
mortgage  to  secure  the  same,  were  made  in  order  that  the  lease  of  the 
Cedar  Falls  road  might  be  executed  according  to  the  understanding  re- 
sulting from  the  alleged  negotiations;  that  the  Illinois  Central  Railroad 
Company  entered  into  possession  of  that  part  of  the  Cedar  Falls  road 
then  constructed,  and  was  accepted  as  lessee  in  fact  in  place  of  the 
Dubuque  Company;  that  thereupon,  and  not  before,  the  construction 
bonds  were  placed  upon  the  market  and  negotiated  upon  the  faith  of 
both  leases,  having  on  them,  pursuant  to  an  agreement  with  the  Illinois 
Central  Railroad  Company,  an  indorsement  dated  New  York,  October 
1 ,  1867,  and  signed  by  John  S.  Kennedy,  as  president  of  the  Cedar  Falls 
Company,  in  these  words: 

'^The  lease  of  the  Cedar  Falls  and  Minnesota  Railroad  to  the  Dubuque  and 
Sioux  City  Railroad  Company,  referred  to  in  the  within  bond,  has  this  day 
been  assumed  by  the  Illinois  Central  Railroad  Company,  and  the  minimun 
rent  which  that  company  hn9  thereby  obligated  to  pay  in  monthly  installments 
is  more  than 'sufficient  to  meet  the  entire  amount  of  interest  on  this  issue  of 
bonds;" 

— ^that  the  work  of  constructing  the  renriaining  portico  of  the  Cedar  Falls 
road  was  carried  on  yvith  the  money  derived  from  the  sale  of  such  bonds, 
and  was  accepted  by  the  Illinois  Central  Railroad  Company,  which  con- 
tinned  to  operate  the  road,  receiving  the  rents  and  income  thereirom, 
and  paying  the  fixed  rental  thereof  to  the  Cedar  Falls  Company;  and 
that  about  or  dpring  the  year  1866  the  Illinois  Central  Railroad  Com- 
pany, purchased  and  acquired  control  of  the  stock,  and  thereby  of  the 
management,  of  the  Dubuque  Company,  for  the  purpose,  among  other 
things,  of  wrecking  and  destroying  the  Cedar  Falls  Company,  and  there- 
upon subverted  the  Dubuque  road  to  its  own  use  and  purposes,  causing 
the  Dubuque  Company  to  take  steps  looking  to  a  surrender  by  it  of  the 
lease  of  the  Cedar  Falls  road. 

The  bill  further  alleged  that  the  Illinois  Central  Railroad  Company 
has  neglected  to  perform  the  covenants  in  the  lease  of  1867,  and  to  ac- 
count for  the  earnings  and  income  of  the  Cedar  Falls  road,  in  consequence 
of  which  the  Cedar  Falls  Company  has  made  default  in  the  payment  of 
the  bonds  and  coupons  mentioned  in  said  deed  of  trust,  to-wit,  the  semi- 
aunual  coupons  due  January  1,  1888;  that  the  latter  company  was  in- 
solvent, and  without  resources,  other  than  said  leiised  property;  that  it 
had  not  only  failed  to  collect  and  properly  apply  the  income,  rents,  and 
profits  of  the  mortgaged  property,  but  had  misapplied  some  portions  of 
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them;  and  that  a  foreclosure  and  sale  of  the  mortgaged  property,  before 
the  obligation  of  the  Illinois  Central  Railroad  Company  to  assume  tlie 
lease  of  September  27 ,  1866,  shall  have  been  enforced,  would  be  injurious 
to  the  Cedar  Falls  Company  and  its  stockholders,  as  well  as  to  the 
holders  of  the  bonds  secured  by  the  mortgage. 

The  trustees  pray  that  it  may  be  adjudged  and  decreed: 

That  they  alone  are  henceforth  entitled  to  receive  and  collect  the  rents, 
income,  and  profits  arising  from  the  mortgaged  premises;  that  they  be 
subrogated  to  the  rights  and  interests  of  the  Cedar  Falls  Company  under 
the  lease  to  the  Dubuque  Company  for  and  during  the  remainder  of  the 
term  of  40  years,  with  all  the  rights  of  the  lessor  against  the  other  de- 
fendants for  an  accounting  of  past  transactions  under  the  lease;  that  the 
lease  of  September  27,  1866,  is  a  lawful,  valid,  and  subsisting  instru- 
ment, assumed  by  and  binding  upon  the  Illinois  Central  Railroad  Com- 
pany, according  to  the  terms  and  tenor  thereof,  throughout  the  entire 
term  of  40  years  originally  demised;  that  the  latter  company  account  for 
the  rents  reserved  under  the  lease;  that  the  plaintiffs  have  judgment 
against  it  for  all  rents,  income,  and  profits  now  due  and  owing  to  the 
Cedar  Falls  Company  under  and  by  virtue  of  such  lease;  that  the  Illinois 
Central  Railroad  Company  is  estopped  from  alleging  or  giving  out  that 
the  indorsement  on  said  bonds  was  not  their  act  and  deed,  and  is  bound 
to  continue  to  occupy  the  premises  demised  by  the  Cedar  Falls  Company, 
operating,  repairing,  and  maintaining  the  same,  as  provided  for  in  the 
lease;  that  the  defendants  be  restrained  from  entering  into  any  arrange- 
ment, or  from  agreeing,  that  said  lease  is  void  or  voidable,  or  from  pay- 
ing rents  to  any  other  persons  than  the  plaintiflf;  that  they  severally  ac- 
count to  the  plaintiff  for  all  sums  of  money  received  by  them,  or  either  of  • 
them,  for  the  demised  premises;  that  the  Illinois  Central  Railroad  Com- 
pany, under  the  direction  of  the  court,  put  the  demised  premises  in 
good  condition  and  repair,  as  required  by  the  lease,  and  that  an  account- 
ing be  had  to  ascertain  the  amount  necessary  for  that  purpose;  that, 
upon  its  refusal  and  n^lect  to  pay  such  amount,  judgment  be  entered 
therefor  in  favor  of  the  plaintiff;  and  that  the  plaintiff  have  complete, 
full,  and  adequate  relief  as  may  seem  meet. 

The  Cedar  Falls  Company  entered  its  appearance,  but  has  never  filed 
an  answer  to  the  original  bill. 

The  Illinois  Central  Railroad  Company  answered,  denying  that  it  was 
directly  or  indirectly  concerned  in  the  negotiations  resulting  in  the  lease 
of  the  Cedar  Falls  road  to  the  Dubuque  Company,  or  that  it  ever  as- 
sumed any  obligations  in  respect  to  that  road,  except  those  contained  in 
its  lease  of  the  Dubuque  road,  and  that  it  had  fully  met  and  performed 
all  of  those  obligations.  It  denied  that  it  assumed  the  lease  of  the  Cedar 
Falls  road  for  the  full  term  of  40  years,  and  insisted  that  it  only  agreed 
to  carry  out  the  provisions  thereof  during  the  term  for  which  it  leased, 
and  should  retain,  the  Dubuque  road  and  appurtenances.  It  denies  that 
it  is  indebted  to  plaintiff*  or  to  the  Cedar  Falls  Company  in  any  sum 
whatever,  because  it  had,  prior  to  the  institution  of  this  action,  paid 
over  to  the  Cedar  Falls  Company  the  entire  rent  reserved  by  the  lease  of 
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September  27,  1866,  for  the  full  term  during  which  it  hdd  its  road,  and, 
on  the  1st  day  of  October,  1887,  surrendered  to  the  Dubuque  Company 
both  the  Dubuque  and  Cedar  Falls  roads.  The  answer  of  this  company 
is  quite  lengthy,  but  the  above  is  a  sufficient  statement  of  the  grounds 
upon  which  it  resists  any  decree  against  itself. 

It  will  be  remembered  that  some  time  after  its  answer  was  filed  the 
Illinois  Central  Company  moved  that  the  suit  be  dismissed  upon  the 
ground  that  the  Dubuque  Company  was  an  indispensable  party  to  the 
relief  sought  in  the  original  suit,  and,  not  having  voluntarily  appeared 
herein,  and  being  an  Iowa  corporation,  it  could  not  be  brought  before 
the  court  by  service  of  process,  so  as  to  be  bound  by  any  decree  that 
might  be  rendered.  Upon  the  hearing  of  this  motion  it  was  ordered, 
December  4,  1888,  that  the  bill  and  all  proceedings  under  it  stand  dis- 
missed, unless  the  Dubuque  Company,  on  or  before  the  first  Monday  in 
February,  1889,  by  voluntary  appearance  herein  or  otherwise,  became 
subject  to  the  authority  of  the  court  in  this  case. 

The  Dubuque  Company  subsequently  entered  its  appearance  and  filed 
an  answer.  It  also,  by  leave  of  the  court,  filed  a  cross-bill  against  the 
trustees  in  the  mortgage  of  1867  and  against  the  Cedar  Falls  Company, 
which  states  with  much  detail  the  facts  and  circumstances  upon  which 
rests  its  claim  to  have  the  lease  of  September  27^  1866,  set  aside  and 
canceled.  The  cross-bill  proceeds,  mainly,  on  these  grounds:  That 
Morris  K.  Jesup,  Piatt  Smith,  Charles  L.  Frost,  D.  Willis  James,  and 
Isaac  H.  Elnox,  continuously,  and  others  from  time  to  time,  were  di- 
rectors, officers,  and  agents  of  the  Dubuque  Company;  that  they  and 
their  associates  constituted  a  syndicate  organized  for  the  purpose  of  con- 
structing the  Cedar  Falls  road,  not  for  the  purpose  of  operating  it  them- 
selves, but  as  a  piece  of  marketable  property;  that  they  did  this  under 
the  corporate  name  of  the  Cedar  Falls  Company,  which,  as  an  organiza- 
tion, they  owned  and  controlled;  that  in  negotiating  and  making  the 
lease  of  the  Cedar  Falls  road,  which  lease  was  8^nd  is  burdensome  and 
injurious  to  the  Dubuque  Company,  the  managing  officers  and  directors 
of  the  latter  company  were,  as  such  directors  and  officers,  dealing  with 
themselves,  in  reference  to  matters  in  which  they  were  privately  and  per- 
sonally interested;  that  such  dealings  between  parties  thus  situated  were 
prohibited  bylaw  and  by  public  policy;  that  in  said  transactions,  Jesup 
and  his  "associates,"  holding  fiduciary  relations  with  the  Dubuque  Com- 
pany, knowingly  and  fraudulently  disregarded  and  sacrificed  its  inter- 
ests for  the  purposes  of  profit  and  advantage  to  themselves  individually 
as  stockholders  and  bondholders  of  the  Cedar  Falls  Company;  and,  con- 
sequently, that  the  Dubuque  Company  is  entitled  to  a  decree  canceling 
the  lease  in  question. 

It  is  also  alleged  in  the  cross-bill  that  during  the  term  of  20  years, 
while  the  Cedar  Falls  road  was  controlled  by  the  Illinois  Central  Rail- 
road Company,  it  was  a  matter  of  no  moment  to  the  stockholders  of  the 
Dubuque  Company  what  was  the  amount  of  rent  reserved  to  the  Cedar 
Falls  Company  by  the  lease  of  September  27, 1866,  because  the  Illinois 
Central  Railroad  Company,  in  its  contract  with  the  Dubuque  Company^ 
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had  assumed  such  lease;  that  Jesup  remained  in  the  position  of  presi- 
dent and  director  of  the  Dubuque  Company  from  the  date  of  the  execu- 
tion of  the  lease  of  1866  until  September,  1887,  during  which  tim^  he 
assumed  and  exercised,  and  was  accorded  by  the  other  acting  directors, 
the  absolute  arid  exclusive  control  of  that  company;  that  he  dictated  its 
policy  and  management,  and  concealed  from  it  all  knowledge  of  the  facts; 
that  on  the  day  last  named  he  aiid  the  other  directoi*s  of  the  Dubuque 
Conipany  resigned,  whereby  its  stockholders,  through  a  new  board  of 
directore,  became  at  the  end  of  20  years  for  the  first  time  possessed  of 
the  ability  to  ascertain  the  true  position  of  that  company,  and  to  man- 
age its  affairs  for  its  best  welfare;  that,  until  the  present  time,  it  has  not 
had  the  power  to  institute  in  its  own  name  any  action  for  the  purpose 
of  submitting  the  question  of  the  validity  of  said  lease  to  judicial  decis- 
ion; and  that,  while  such  lease  is  in  existence  under  the  hands  of  its  of- 
ficers and  its  corporate  seal,  it  affords  a  continuous  right  of  action  at  law 
to  the  Cedar  Falls  Company  and  the  trustees  in  its  mortgage  for  the  re- 
covery, monthly,  of  the  stipulated  rental. 

Other  grounds  set  out  in  the  cross-bill  for  the  cancellation  of  the  lease 
are  that  there  was  no  authority  under  the  laws  of  Iowa  for  the  execution 
either  of  the  lease  or  of  the  mortgage;  that  the  lease  of  the  Cedar  Falls 
road  was  never  lawfully  authorized  and  adopted  by  the  then  directors 
of  the  Dubuque  Company,  three-fourths  in  value  of  the  preferred  stock- 
holders not  having  given  their  written  consent  to  it,  or  to  the  indebted- 
ness created  thereby;  and  that  it  was  never  lawfully  or  intelligently  rat- 
ified or  confirmed  by  the  stockholders  of  that  company. 

Jesup,  trustee,  (his  co-trustee,  Forrest,  also  a  citizen  of  New  York,  hav- 
ing died  after  this  litigation  commenced,)  and  the  Cedar  Falls  Company 
filed  separate  answers  to  the  cros&-bill,  each  denying  all  the  allegations 
therein  contained  that  impeached  the  integrity  or  fairness  of  the  mort- 
gage of  September  22,  1866,  or  the  lease  of  September  27,  1866,  and 
contesting  the  right  of  .the  Dubuque  Company  to  have  the  lease  .  .  aside 
and  canceled. 

After  the  issues  upon  the  cross-bill  were  made  up,  this  cause  was  be- 
fore the  court  upon  various  motions,  among  others,  a  motion  of  the  Du- 
buque Company  for  an  injunction  restraining  the  surviving  trustee,  Jesup, 
and  the  Cedar  Falls  Company  from  commencing  or  prosecuting  any  sep- 
arate action  against  it  for  the  recovery  of  rents  accruing  under  the  lease 
of.  September  27,  1866.  By  an  order  entered  May  13,  1889,  this  mo- 
tion was  granted,  upon  condition  that  ^He  Dubuque  Con^pany  deposited 
in  the  registry  of  this  court,  subject  to  its  final  order,  the  fiill  amount  of 
fixed  rentals  accruing  under  said  lease  aad  unpaid,  namely,  those  accru- 
ing since  October  1,  1887,  at  the  rate  of  $1,500  per  mile  per  annum, 
and  that  it  deposit  further  fixed  rentals,  as  they  became  due  and  paya- 
ble; such  deposits,  however,  being  without  prejudice  to  the  rights  of  the 
parties,  or  either  of  them,  in  respect  to  the  ultimate  disposition  of  the 
sums  so  paid  into  court.  This  order  was  complied  with  by  a  deposit  in 
the  registry  of  the  court  of  the  sum  of  $187,653.28,  the  amount  of  said 
fixed  rentals,  at  the  above  rate,  from  October  1,  1887,  to  May  1,  1889. 
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The  injunction  asked  for  was  accordingly  granted.  The  fixed  rentals  ac- 
cruing since  the  last  date  have  been  regularly  paid  into  court. 

Thomas  be  Witt  Cuyler,  Francis  B.  Danids^  and  J(An  E.  Parsons,  for 
Morris  K.  Jesup,  trustee. 

Stephen  H.  Olin  and  Lyman  &  Jackson^  for  Cedar  Falls  <k  Minnesota 
R.  Co. 

Benjamin  P.  Ayer,  for  Illinois  Central  R.  Co. 

John  N,  Jewell,  for  Dubuqne  &  Sioux  City  R.  Co. 

Mr.  Justice  Ha&lan,  after  stating  the  f^cts  in  the  foregoing  language, 
delivered  the  opinion  of  the  court. 

With  this  general  outline  of  the  case,  as  disclosed  by  a  very  volumi- 
nous record,  the  court  will  proceed  to  consider  the  issues  arising  in  the 
original  suit. 

We  have  seen  that  by  the  contract  of  September  18,  1867,  between 
the  Dubuque  Company  and  the  Illinois  Central  Railroad  Company,  the 
latter  agreed  to  assume  the  lease  made  by  the  Cedar  Falls  &  Minnesota 
Railroad  Company  to  the  Dubuque  Company.  If  this  assumption  made 
the  Illinois  Central  Railroad  Company  liable,  as  between  it  and  the  Du- 
buque Company,  for  the  stipulated  rental  of  the  Cedar  Falls  road,  dur- 
ing the  whole  period  of  40  years  for  which  it  was  leased  to  the  Dubuque 
Company,  and  if  the  latter  company,  after,  or  when,  taking  back  that 
road  into  its  own  possession,  could  not,  to  the  prejudice  of  the  Cedar 
Falls  Company  or  its  mortgage  bondholders,  discharge  the  Illinois  Cen- 
tral Railroad  Company  from  such  liability,  then  the  right  of  the  trustee 
in  the  mortcage  of  September  22,  1866,  to  invoke  the  jurisdiction  of  a 
court  of  equity,  in  respect  to  any  amount  due  from  the  Illinois  Central 
Railroad  Company,  cannot  well  be  doubted.  That  mortgage  refers  to 
the  lease  by  the  Dubuque  Company,  and  covers  not  only  the  net  earn- 
ings of  the  Cedar  FaUs  road,  constructed  and  to  be  constructed,  but  the 
rents  and  moneys  payable  by  any  person  or  company  to  the  Cedar  Falls 
Company  for  the  use  of  said  road  and  appurtenances.  The  agreement 
of  the  Illinois  Central  Railroad  Company  to  assume  the  lease  of  the  Ce- 
dar Falls  road  created  no  direct  obligation  oh  its  part  to  the  Cedar  Palls 
Company,  or  to  the  trustee  in  the  mortgage  of  September  22,  1866,  that 
could  be  enforced  by  an  action  at  law.  Only  by  a  suit  in  equity,  to 
which  the  Cedar  Falls  Company  in  some  form  was  a  party,  could  the 
trustee  obtain  the  benefit  of  the  assumption  by  the  Illinois  Central  Rail- 
road Company  of  the  lease  of  the  Cedar  Falls  road  to  the  Dubuque  Com- 
pany. National  Bank  v.  Orand  Lodge,  98  U.  S.  123;  Keller  v.  Ashford, 
133  U.  S.  610,  620,  622, 10  Sup.  Ct.  Rep.  494.  This  point  is  referred 
to  and  determined,  because  the  objection  to  the  original  suit  as  not  be- 
ing one  of  equitable  cognizance,  if  sound,  would  be  sufficient  to  dispose 
of  the  case  as  to  the  Illinois  Central  Railroad  Company  without  reference 
to  any  other  question. 

It  therefore  becomes  necessary  to  inquire  as  to  the  scope  and  effect  of 
the  agreement  of  the  Illinois  Central  Railroad  Company  to  assume  the 
lease  of  the  Cedar  Falls  road.     As  neither  the  Cedar  Falls  Company  nor 
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the  trustees  in  the  mortgage  were  parties  to  that  agreement  their  under- 
standing of  its  provisions,  after  or  when  its  contents  became  known  to 
them,  cannot  be  of  consequence.  The  inquiry  must  be  restricted  to  th« 
intention  of  the  two  corporations  that  executed  it.  Now,  when  the  Illi- 
nois Central  Railroad  Company  agreed  to  assume  the  lease  of  the  Cedar 
Falls  road,  was  it  intended  that  it  should  become  bound  for  the  rent  of 
the  Cedar  Falls  road,  after  it  had  surrendered  the  possession  of  the  Du- 
buque road,  which  constituted  the  link  between  the  Illinois  Central  rail- 
road and  the  Cedar  Falls  road?  Of  what  use  would  the  Cedar  Falls 
road  have  been  to  the  Illinois  Central  Railroad  Company,  after  the  sur- 
render of  the  Dubuque  road?  It  is  so  clear  from  the  whole  structure  of 
the  lease  of  September  13, 18fi7,  that  no  such  intention  existed  upon  the 
part  either  of  the  Illinois  Central  Jilailroad  Company  or  of  the  Dubuque 
Compflny  that  an  analysis  of  its  several  provisions  is  unnecessary.  Nor 
is  there  any  ground  to  believe  that  the  Cedar  Falls  Company  or  the 
trustees  in  its  mortgage  supposed  that  they  could  look  to  the  Illinois 
Central  Railroad  Company  for  rents  accruing  subsequently  to  the  sur- 
render (whenever  that  might  occur)  of  the  Cedar  J'alls  road  to  the 
Dubuque  Company.  If  the  Illinois  Central  Railroad  Company  had  ex- 
ercised its  option  to  take  the  Dubuque  road  in  perpetuity,  the  Cedar 
Falls  Company  and  the  trustees  in  its  mortgage  might,  perhaps,  have 
held  the  former  liable  for  the  rents  of  the  Cedar  Falls  ibad  during  the 
whole  term  of  40  years  for  which  it  was  leased  to  the  Dubuque  Company, 
But  that  option  was  not  exercised.  The  reasonable  interpretation  of  the 
instrument  of  September  13,  1867,  taking  into  view  its  words  and  the 
circumstances  attending  its  execution,  is  that  the  Illinois  Central  Railroad 
Company,  so  long,  and  only  so  long,  as  it  retained  the  Dubuque  road  as 
lessee,  would  meet  the  obligations  imposed  upon  the  Dubuque  Company 
inrespect  to  the  lease  of  the  Cedar  Falls  road.  And  this  construction  is 
in  no  wise  affected  by  the  indorsement  over  the  signature  of  the  president 
of  the  Cedar  Falls  Company  on  the  bonds  secured  by  the  mortgage  of 
1866.  In  respect  to  that  indorsement,  it  may  be  said  that  it  does  not 
impose  any  obligation  upon  the  Illinois  Central  Railroad  Company,  even 
by  way  of  estoppel.  Therer  was  no  act  upon  the  part  of  that  company, 
in  respect  to  the  bonds  or  that  indorsement,  from  which  an  estoppel  could 
arise.  The  indorsement  was  not  made  at  the  instance  or  by  the  direction 
of  the  Illinois  Central  Railroad  Company.  So  far  as  the  record  shows,  it 
was  entirely  the  work  of  those  interested  in  the  negotiation  of  the  bonds 
secured  by  the  mortgage  of  September  22,  1866.  The  facts  set  out  in 
the  indorsement  are  true.  But  if  the  parties  making  it,  or  causing  it 
to  be  made,  omitted  to  state  the  additional  fact  that  the  very  instrument 
containing  the  assumption  of  the  lease  of  the  Cedar  Falls  road  expressly 
provided  for  the  termination  of  the  lease  of  the  Dubuque  road  at  the  end 
of  20  years,  at  the  pleasure  of  the  Illinois  Central  Railroad  Company,  the 
responsibility  for  such  omission  is  upon  them,  and  not  upon  the  latter 
compan3\ 

The  result  is  that,  as  the  rentals  due  the  Cedar  Falls  Company  up  to 
October  1,  1887,  on  which  day  its  road  was  surrendered  to  the  Dubuque 
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Company,  were  fully  paid  by  the  Illinois  Central  Railroad  Company  be- 
fore the  commencement  of  this  suit,  there  is  no  ground  whatever  for  a 
decree  against  that  corporation.  As  to  it,  the  original  suit  must  be  dis- 
missed, with  costs  against  the  plaintiff. 

In  respect  to  the  jurisdiction  of  the  court  to  proceed  in  the  cross-suit 
after  the  dismissal  of  the  original  suit  as  to  the  Illinois  Central  Railroad 
Company,  we  are  of  opinion  that  a  final  decree  may  be  passed  de- 
termining the  validity  of  the  lease  of  1866  as  between  the  Dubuque 
and  Cedar  Falls  Companies,  and  the  right  of  the  trustee  in  the  mort- 
gage of  1866  to  the  funds  in  court.  The  original  suit  is  based  upon 
that  lease  as  a  valid  instrument  for  all  the  purposes  embraced  by  it,  and 
a  part  of  the  relief  sought  is  a  decree  establishing  the  validity  of  the 
lease,  and  subrogating  the  trustee  to  all  the  rights  of  the  Cedar  Falls 
Company  under  it,  with  sole  authority,  in  view  as  weU  of  the  default 
of  that  company  and  its  embarrassed  financial  condition,  as  of  its  alleged 
failure  to  collect  and  properly  apply  the  rents  and  profits  accruing  from 
the  mortgaged  property,  to  receive,  sue  for,  and  have  possetsion  of  such 
rents  and  profits  for  the  purposes  expressed  in  the  mortgage.  Now  the 
relief  sought  by  the  cross-bill  is  directly  connected  with  the  subject-mat- 
ter of  the  original  suit,  and  is  of  an  affirmative  character.  The  cross-suit 
strikes  at  the  foundation  of  the  trustee's  claim  to  the  funds  in  court,  name- 
ly, the  lease  of  1866,  and  asks  a  decree  to  protect  the  Dubuque  Company 
from  any  suit  upon  it,  Either  by  the  trustee  or  by  the  Cedar  Falls  Company. 
We  perceive  no  difficulty  arising  out  of  the  established  rules  of  equity  in 
the  way  of  a  comprehensive  decree  in  the  cross-suit  that  will  determine 
finally,  as  between  the  Dubuque  Company  and  the  Cedar  Falls  Company, 
the  efficacy  of  the  lease  of  1866,  and  therefore  the  right  of  the  trustee, 
Jesup,  to  have  and  collect  the  rents  arising  from  that  instrument.  Kings- 
bury V.  Buckner,  184  U.  S.  650,  676,  677,  10  Sup.  Ct.  Rep.  688;  Hurd 
V.  Case,  32  111.  45,  49;  Jtmes  v.  Sniiih;  14  111.  229-232;  Lloyd  v.  Kirk- 
toood,  112  111.  329,  336.     In  Story's  Eq.  PI.  §  399,  note,  it  is  said: 

"A  distinction  should  be  drawn  between  a  cross-bill  which  seeks  affirmative 
relief  as  to  other  matters  than  those  brought  in  suit  by  the  bill,  yet  properly 
connected  therewith,  and  a  cross-bill  which  is  filed  simply  as  a  means  of  de- 
fense, since  there  are  rules  applicable  to  one  class  which  do  not  apply  to  tlie 
other.  Thus  a  dismissal  of  the  original  bill  carries  the  cross-bill  with  it,  when 
the  latter  seeks  relief  by  way  of  defense;  but  it  is  otherwise,  and  relief  may 
still  be  given  upon  the  cross-bill,  where  affirmative  relief  is  sought  thereby  as 
to  collateral  matters  properly  presented  in  connection  with  the  matters  ad- 
judged in  the  bill.'* 

So,  in  Chamley  v.  Dunsany,  2  Schoales  &  L.  718,  Lord  Eldon  said: 
"The  defendant  chargeable  has  a  right  to  insist  that  he  sliall  not  be  liable 
to  be  made  a  defendant  in  another  suit  for  the  same  matter  that  may  then  be 
decided  between  him  and  his  co-defendant,  and  the  co-defendant  may  insist 
that  he  shall  not  be  obliged  to  institute  another  suit  for  a  matter  that  may 
then  be  adjndged  between  the  defendants;  and,  if  a  court  of  equity  refused  so 
to  decree,  it  would  be  a  good  cause  of  appeal  by  either  defendant. " 

See,  also,  Ladner  v.  Ogden,  31  Miss.  344;  Worrell  v.  Wade^  17  Iowa, 
96;  Ragland  v.  Broadnaz,  29  Grat.  401. 
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Nor  is  the  right  to  make  a  final  decree  in  the  cross-suit  affected  by  the 
circumstance  that  the  Dubuque  Company  and  the  Cedar  Falls  Company 
are  both  Iowa  corporations.     As  said  in  Schenck  v.  Peay^  1  Woolw.  175: 

"A  cross-bill  will  be  sustained  in  a  federal  court,  where  a  defendant  is  com- 
pelled to  avail  himself  of  that  mode  of  defense  in  order  to  protect  himself  from 
an  injustice  resulting  to  him  from  the  position  in  which  the  cause  stands,  al- 
though the  parties,  plaintiff  and  defendant,  or  some  of  them,  are  citizens  of 
the  same  state,  provided  the  defendants  in  such  bill  are  already  before  the 
court,  and  are,  as  parties  to  the  original  bill,  subject  to  its  jurisdiction." 

Jones  V.  Andrews,  10  Wall.  333;  Krippendorfw.  Hyde,  110  U.  S.  276, 
4  Sup.  Ct.  Rep.  27;  CoveU  v.  HeyniaUy  111  U;  S.  176,  179,  4  Sup.  a. 
Rep.  355;  Pacific  Railroad  Co.  v.  Missouri  Pac.  -R.  Cfa.,  Ill  U.  S.  505, 
522,  4  Sup.  Ct.  Rep.  583;  Qumhdw,  Pitkin^  124  U.  S.  131,  144,  8  Sup. 
a.  Rep.  379;  Johnson  v.  Christian,  125  U.  S.  642,  646,  8  Sup.  Ct.  Rep. 
989,  1135. 

Is,  then,  the  Dubuque  Company  entitled  to  a  decree  requiring  the  sur- 
render and  cancellation  of  the  lease  of  1866?  To  what  extent  the  Cedar 
Falls  road,  when  completed,  would  bring  business  to  the  Dubuque  road, 
and  what  was  the  probability  of  the  construction  of  roads  in  Minnesota 
that  would  connect  that  road  over  the  Cedar  Falls  road  with  the  cities  of 
St.  Paul  and  Minneapolis,  were  matters  in  respect  to  which  all  parties 
connected  with  the  lease  of  1866  had  equal  opportunity  for  information. 
Indeed,  they  were  matters  about  which  neither  party  could  well  mislead 
the  other.  Standing  in  the  light  of  the  actual  results  of  the  lease,  as 
now  depicted,  it  is  easy  to  see  that  those  representing  the  Dubuque 
Company  in  making  that  lease  would  have  done  well,  if,  out  of  abun- 
dant caution,  they  had  made  its  continuance  dependent  upon  the  con- 
struction, within  a  reasonable  or  fixed  time,  of  a  road  or  roads  directly 
connecting  Mona  with  St.  Paul  or  Minneapolis.  But  such  error  of  judg- 
ment, if  it  Ccan  be  so  called,  upon  the  part  of  the  directors  of  the  Dubuque 
Company,  does  not  justify  the  cancellation  of  the  lease*  The  evidence 
of  their  lailure  in  that  particular  mode  to  guard  its  interests,  if  at  all 
pertinent  to  the  present  inquiry,  can  only  be  so  in  its  remote  bearing 
upon  other  propositions  embodying  the  principal  grounds  upon  which 
the  cancellation  of  the  lease  is  sought.  Those  propositions  are  that  the 
individuals  chiefly  instrumental  in  fastening  the  lease  of  1866  upon  the 
Dubuque  Company  for  the  term  of  40  years  were  prevented  from  exer- 
cising a  sound  or  impartial  judgment  in  its  behalf,  by  reason  of  their 
personal  interest  in,  and  their  relations  with,  the  Cedar  Falls  Company; 
that  they  occupied  at  the  time  such  relations  of  trust  to  the  Dubuque 
Company  as  forbade  them  from  representing  it  in  a  matter  in  which  their 
private  interests  would  be  promoted  in  proportion  as  the  terms  imposed 
were  hard  on  that  corporation  and  beneficial  to  the  Cedar  Falls  Company; 
that  the  contract  in  question,  nominally  one  of  lease,  was  yet  one  that 
cannot  properly  be  enforced  at  law  or  in  equity,  being  in  its  inception 
fraudulent  and  against  public  policy,  and  therefore  one  against  which  the 
affirmative  relief  asked  should  be  given,  all  parties  in  interest  being  be- 
fore the  court. 
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This  proposition,  so  far  as  it  imputes  actual  fraud  in  the  matter  of  the 
lease,  is  not  sustained  by  the  record.  We  are  of  opinion,  upon  a  careful 
review  of  all  the  evidence,  that  those  who  participated  in  the  making  of 
the  lease,  whether  on  the  one  side  or  the  other,  believed  in  good  faith 
that  the  completion  of  the  Cedar  Falls  road  to  the  Minnesota  state  line, 
and  the  leasing  of  it  by  the  Dubuque  Company  for  a  term  of  years,  at 
a  reasonable  rental,  was  important  to,  if  not  imperatively  required  by, 
the  interests  of  both  companies,  each  of  which  was  at  that  time  in  such 
financial  condition  as  to  excite  uneasiness  in  the  minds  of  parties  inter- 
ested in  their  prosperity.  We  cannot  perceive  that  there  was  any  pur- 
pose upon  the  part  of  those  to  whom  fraud  is  now  imputed  either  to 
wreck  the  Dubuque  Company,  or  to  impose  unnecessary  burdens  upon 
it  for  the  purpose  of  giving  increased  value  to  the  bonds  and  stock  of  the 
Cedar  Falls  Company.  No  one  at  that  time  doubted  that  the  Cedar 
Falls  road,  if  completed,  would  be  a  valuable  feeder  of  the  Dubuque  road. 
And  there  was  a  hope,  which  unfortunately  for  all  concerned  was  not 
realized,  that  the  Cedar  Falls  road  would  shortly  or  ultimately  form  a 
link  in  a  continuous  line  of  road  or  roads  connecting  the  Dubuque  road 
directly  with  the  cities  of  St.  Paul  and  Minneapolis.  The  only  matter 
that  was  the  subject  of  serious  discussion  was  as  to  the  amount  of  rent 
to  be  exacted  from  the  Dubuque  Company  for  the  use  of  the  Cedar  Falls 
road.  And  that  question  was  not  determined  in  a  comer,  or  without 
full  opportunity  to  consider  it.  In  the  face  of  the  report  made  by  Mason 
and  Blackstone,  disinterested  and  competent  experts,  as  to  what  would 
be  a  reasonable  rental  to  be  paid  by  the  Dubuque  Company,  upon  the 
basis  of  a  completed  road  in  good  condition,  the  presumption  of  fraud 
should  not  be  indulged,  simply  because  it  may  now  appear,  as  the  result 
of  circumstances  not  foreseen,  or  not  deemed  at  the  time  of  sufficient  im- 
portance to  be  guarded  against,  that  the  rent  stipulated  in  the  lease  is 
larger  than  the  business  over  the  Cedar  Falls  road  really  justified. 

Much  stress,  in  this  connection,  is  laid  upon  the  evidence  tending  to 
prove  that  the  amount  of  bonds  and  stocks  allowed  by  the  Cedar  Falls 
Company  to  those  constructing  its  road  was  largely  in  excess  of  the 
actual  cost  of  construction.  Whether  such  be  the  fact  or  not,  we  need 
not  stop  to  inquire.  That  is  a  matter  between  the  Cedar  Falls  Company 
and  those  receiving  its  bonds  and  stock  in  payment  for  construction.  It 
does  not,  in  any  wise,  concern  the  Dubuque  Company,  nor  elucidate  the 
real  issues  in  the  present  case.  If  it  were  true  that,  under  all  the  circum- 
stances as  they  existed  in  1866,  including  the  depreciated  value  of  the 
bonds  and  stocks  of  the  Cedar  Falls  Company,  the  amount  allowed  by  it 
for  construction  was  too  large,  that  fact  would  not  show  that  the  Dubuque 
Company  is  entitled  to  a  decree  canceling  the  lease  which  it  made  of 
the  Cedar  Falls  road.  The  question  before  the  Dubuque  Company  in 
1866  was  whether,  in  justice  to  its  stockholders,  it  could  afford  to  pay  the 
proposed  rent  for  the  use  of  the  Cedar  Falls  road.  The  decision  of  that 
question  did  not  depend  upon  the  amount  the  Cedar  Falls  Comi)any 
might  pay,  in  stocks  and  bonds,  for  the  construction  of  its  road,  but  it 
did  depend  upon  the  amount  of  business  that  would  probably  be  done 
v.43F.no.8— 32 
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on  the  Cedar  Falls  road  after  it  passed,  under  the  lease,  to  the  control 
of  the  Dubuque  Company,  and  after  its  completion  to  Mona.  There 
was  no  concealment  or  misrepresentation  as  to  the  business  done  over 
the  14  miles  of  road  constructed  before  the  lease  was  made.  And  as  to 
the  business  that  would  be  done  on  the  entire  line  when  completed  to 
Mona,  and  as  to  the  probability  of  ultimate  connection  over  other  roads 
with  St.  Paul  or  Minneapolis,  these  were  matters  about  which  differences 
of  opinion  would  exist,  and  were  to  be  determined  in  the  light  of  what 
is  called  "  railroad  experience." 

Looking  at  all  the  facts  and  circumstances,  we  are  of  opinion  that  the 
directors' of  the  Dubuque  Company,  including  those  who,  at  the  time, 
were  holders  of  the  bonds  and  stocks  of  the  Cedar  Falls  Company,  and 
expect-ed  to  become  interested  in  constructing  the  Cedar  Falls  road  to 
Mona,  were  not  guilty  of  actual  fraud  in  leasing  the  Cedar  Falls  road 
upon  the  terms  prescribed  in  the  instrument  of  September  27,  1866. 
The  lease  seems  to  have  been  made  in  the  exercise  of  an  honest  judg- 
ment upon  their  part  as  to  what,  under  all  the  circumstances,  the  best 
interests  of  both  companies  absolutely  demanded.  The  excess,  if  any, 
of  the  rents  agreed  to  be  paid  by  the  Dubuque  Company,  over  what  the 
business  of  the  Cedar  Falls  road  justified,  is  not  such  as  to  raise  a  pre- 
sumption of  fraud  upon  the  part  of  those  causing  the  lease  to  be  made. 
At  most,  it  would  only  show  error  of  judgment  in  respect  to  a  matter  of 
business. 

Recurring  to  the  main  proposition  advanced  by  the  Dubuque  Com- 
pany, we  next  inquire  whether  the  lease  of  1866  should  be  adjudged 
void  upon  grounds  of  public  policy  arising  out  of  the  relations  of  trust 
which  Jesup  and  others,  at  the  time,  held  to  that  company.  Without 
stating  in  detail  the  proceedings  of  the  various  meetings  of  the  board  of 
directors  of  the  Dubuque  Company  at  which  the  subject  of  the  lease  was 
mentioned  or  discussed,  it  is  suflScient  to  say  that  the  lease  was  approved 
by  nine  directors.  Of  that  number,  five,  Morton,  Knox,  Stout,  Schuch- 
ardt,  and  Robb,  had  no  interest  whatever  in  the  Cedar  Falls  Company 
as  stockholders,  bondholders,  or  creditors,  and  all  of  that  five,  unless 
Robb  was  an  exception,  were  large  holders  of  the  stock  of  the  Dubuque 
Company.  Of  the  remaining  directors,  Jesup,  Frost,  Smith,  and  James, 
were  at  the  time  holders  of  outstanding  bonds  and  stock  of  the  Cedar 
Falls  Company,  the  value  of  which  would  be  increased  by  the  comple- 
tion of  the  road.  Indeed,  it  is  a  fair  inference  from  the  testimony  that 
the  directors  of  the  Dubuque  Company  who  were  not  interested  in  the 
Cedar  Falls  Company  looked  to  Jesup,  James,  Frost,  and  Smith,  or  some 
of  them,  to  provide  the  means  for  the  completion  of  the  Cedar  Falls  road 
to  the  state  line.  It  is  also  true  that  the  four  directors  last  named  ex- 
pected to  become  holders  of  the  bonds  and  stock  issued  on  account  of 
the  additional  road  to  be  constructed  from  Waverly  to  Mona.  While 
two  of  that  number,  Jesup  and  James,  were  large  holders  of  the  stock  of 
the  Dubuque  Company,  their  interests  in  the  Cedar  Falls  Company  were 
greater  than  in  the  other  company.  It  is  not,  therefore,  to  be  questioned 
that,  when  the  lease  of  1866  was  made,  Jesup,  Frost,  Smith,  and  James 
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were  in  a  position  where  their  private  interests  in  connection  with  the 
Cedar  Falls  Company  might  conflict  with  their  duty  as  directors  of  the 
Dubuque  Company.  They  were  on  both  sides  of  the  question  as  to  the 
lease  of  the  Ceclar  Falls  road  upon  the  terms  stipulated.  As  stockholders 
and  bondholders  of  the  Cedar  Falls  Company,  they  were  interested  in 
binding  the  Dubuque  Company  to  pay  the  highest  possible  rent.  As 
directors  of  the  Dubuque  Company,  their  duty  was  to  protect  it  against 
burdens  that  could  not  be  prudently  or  safely  assumed,  and  to  advance 
its  interests  in  every  proper  way. 

These  facts  being  admitted  or  proven,  the  inquiry  yet  remains,  to  what 
extent  do  they  affect  the  validity  and  binding  force  of  the  lease  or  justify 
a  decree  of  cancellation  ?  The  attention  of  the  court  has  been  called  to 
Warden  v.  Railroad  Co.,  103  U.  S.  651,  658.  That  was  a  case  of  a  con- 
tract authorized  by  railroad  directors  pursuant  to  a  scheme  by  which 
they  were  to  share  with  the  other  party  large  sums  to  be  realized  from 
the  contract.     The  court  said : 

"It  is  among  the  rudiments  of  the  law  that  the  same  person  caunot  act  for 
himself,  and  at  the  same  time,  with  respect  to  the  same  matter,  as  the  agent 
of  another  whose  interests  are  conflicting.  *  *  *  The  law,  therefore, 
will  always  condemn  the  transactions  of  a  party  on  his  own  behalf,  when,  in 
respect  to  the  matter  concerned,  he  Is  the  agent  of  others,  and  will  relieve 
against  them  whenever  their  enforcement  Is  seasonably  resisted.  Directors 
of  corporations,  and  all  persons  who  stand  in  a  fiduciary  relation  to  other 
parties,  and  are  clothed  with  power  to  act  for  them,  are  subject  to  tliis  rule. 
They  are  not  permitted  to  occupy  a  position  which  wiU  conflict  with  the  inter- 
est of  parties  they  represent  and  are  bound  to  protect.  They  cannot,  as  agents 
or  trustees,  enter  into  or  authorize  contracts  on  behalf  of  others  for  whom 
they  are  appointed  to  act,  and  then  personally  participate  in  the  benefits. 
Hence  all  arrangements  by  directors  of  a  railroad  company,  to  secure  an 
undue  advantage  to  themselves  at  its  expense,  by  the  formation  of  a  new 
company  as  an  auxiliary  to  the  original  one,  with  an  understanding  that  they, 
or  some  of  them,  shall  take  stock  in  it,  and  then  that  valuable  contracts  shall 
be  given  to  it,  in  the  profits  of  which  they,  as  stockholders  in  the  new  com- 
pany, are  to  share,  are  so  many  unlawful  devices  to  enrich  themselves  to  the 
detriment  of  the  stockholders  and  creditors  of  the  original  company,  and  will 
be  condemned  whenever  properly  brought  before  the  court  for  consideration." 

The  case  from  which  the  above  extract  is  made,  and  others  of  like 
character,  are  cited  as  requiring  a  decree  canceling  the  lease  in  question 
as  void  upon  grounds  of  public  policy. 

We  do  not  think  that  the  cases  referred  to  justify  such  a  decree  in  this 
case.  A  contract,  in  the  name  of  a  corporation,  by  its  board  of  directors, 
is  not  void,  if  otherwise  unassailable,  simply  because  some  of  the  di- 
rectors, constituting  a  minority,  used  their  position  with  the  effect,  or 
even  for  the  purpose,  of  advancing  their  personal  interests  to  the  injury 
of  the  company  they  assumed  to  represent.  The  lease  here  in  question, 
as  we  have  seen,  was  approved  by  the  nine  directors  of  the  Dubuque 
Company,  five  of  whom  had  no  personal  ends  to  subserve  by  imposing 
upon  the  company  a  lease  that  was  unreasonable  or  harsh  in  its  terms. 
On  the  contrary,  as  already  stated,  at  least  four  of  that  five  were  holders 
of  the  stock  of  the  Dubuque  Company,  and  therefore  interested  to  guard 
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it  against  unnecessary  or  improper  burdens.  We  need  not  inquire  as  to 
the  extent  of  their  information  touching  the  facts  bearing  upon  the  ques- 
tion of  the  proposed  lease.  It  is  sufficient  to  say  that  they  approved  it, 
and  that  their  approval  was  not,  so  far  as  the  record  shows,  obtained 
through  misrepresentation  or  concealment  by  their  co-directors,  who,  in 
view  of  their  personal  interest  in  the  Cedar  Falls  Company,  ought  not  to 
have  participated  in  deciding  the  question  of  lease  or  in  the  making 
of  the  lease.  An  instructive  case  upon  this  point  is  U.  8.  RoUing- 
Stock  Co.  v.  Atlantic  &  0.  W.  R,  Co.,  34  Ohio,  450,  465.  That  was  a 
suit  upon  a  contract  by  a  railroad  company  for  rolling  stock.  The  con- 
tract was  approved  by  eight  directors  of  the  former  company,  (the  whole 
number  of  directors  being  thirteen,  but  only  eight  acted,)  two  of  the 
number  acting  being  also  directors  of  and  interested  in  the  rolling-stock 
company.  The  defense  wad  that  the  rent  was  not  fair,  nor  the  contract 
binding,  because  of  the  interest  which  some  of  the  directors  had  in  the 
rolling-stock  company.     The  court  said : 

"If  it  be  granted  that  the  confirmation  of  the  contract  by  the  defendant's 
board  of  directors,  at  the  meeting  of  August  2,  1872,  was  voidable  in  equity 
at  the  election  of  the  company,  tor  want  of  the  presence  at  th^t  meeting  of  the 
board  of  a  quorum  of  directors  who  were  not  directors  of  the  plaintiff,  it  nev- 
ertheless appears  that  the  board  was  composed  of  thirteen  persons,  a  clear 
majority  of  whom  were  affected  with  no  incapacity  to  act  for  the  best  inter- 
ests of  the  company,  and  who  sustained  no  fiduciary  relation  to  the  plaintiff 
whatever.  This  majority  possessed  ample  power  to  restrain  and  control  the 
action  of  the  minority,  and,  if  the  contract  was  voidable  at  the  option  of  the 
company,  it  had  full  power  to  express  the  company's  election  if  it  saw  fit  to 
avoid  the  contract.  The  fact  that  some  of  the  persons  composing  this  major- 
ity might  vote  with  those  who  were  members  of  both  boards,  and  thereby 
create  a  majority  in  favor  of  the  contract,  would  in  no  wise  affect  the  validity 
of  the  transaction,  nor  relieve  the  board  from  the  duty  to  move  in  the  matter 
if  they  desired  the  company's  escape  from  liability.  We  have  not,  upon  ihe 
most  diligent  research,  been  able  to  find  a  case  holding  a  contract  made  be- 
tween two  corporations  by  their  respective  boards  of  directors  invalid,  or  void- 
able at  the  election  of  one  of  the  parties  thereto,  from  the  mere  circumstance 
that  a  minority  of  its  board  of  directors  are  also  directors  of  the  other  com- 
pany. Nor  do  we  think  such  a  rule  ought  to  be  adopted.  There  is  no  just 
reason,  where  a  quorum  of  directors  sustaining  no  relation  of  trust  or  duty  to 
the  other  corporation  are  present,  participating  in  the  action  of  the  board, 
why  such  action  should  not  be  binding  upon  the  company,  in  the  absence  of 
such  fraud  as  would  lead  a  court  of  equity  to  undo  or  set  aside  the  transaction. 
If  the  mere  fact  that  the  minority  of  one  board  are  members  of  the  other  gives 
the  company  an  opportunity  to  avoid  the  contract  without  respect  to  its  fair- 
ness, the  same  result  would  follow  where  such  minority  consisted  of  but  one 
person,  and  notwithstanding  the  board  might  consist  of  twenty  or  more.  In 
our  judgment,  where  a  majority  of  the  board  are  not  adversely  interested, 
and  have  no  adverse  employment,  the  right  to  avoid  the  contract  or  trans- 
action does  not  exist  without  proof  of  fraud  or  unfairness;  and  hence  the  fact 
that  five  [out  of  thirteen]  of  the  defendant's  board  of  directors  were  members 
of  the  plaintiff's  board,  whatever  may  have  been  its  opinion  of  defendant's 
right  to  disaffirm  or  repudiate  the  contract,  if  exercised  within  a  reasonable 
time,  did  not  disable  the  defendant  from  subsequently  affirming  the  contract, 
if  satisfied  with  its  terms,  or  rejecting  it  if  not;  nor  did  it  relieve  it  from  the 
duty  to  exercise  its  election  to  avoid  or  rescind  within  a  reasonable  time,  if 
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not  willing  to  abide  by  its  terms.  That  it  did  not  do  this,  nor  take  any  steps 
towards  its  disaffirmance,  but  continued  to  act  under  it  for  nearly  two  years 
and  a  half,  receiving  the  rolling  stoqk,  for  the  use  of  which  it  stipulated,  and 
with  w))ich  it  operated  the  whole  of  its  road,  for  the  whole  of  said  period, 
making  payment  for  such  use  in  accordance  with  the  rate  fixed  by  the  con- 
tractors, very  clearly  appears  from  the  admitted  facts.  ♦  *  *  Hence  the 
conceded  facts  clearly  establish  a  ratification  of  the  contract,  and  prevent  the 
the  defense  from  denying  its  validity." 

In  determining  the  weight  to  be  given  to  the  considerations  of  public 
policy  that  have  been  pressed  with  so  much  force,  the  court*  cannot  ig- 
nore the  fact  that  more  than  20  years  elapsed  after  the  lease  in  question 
v/as  made  before  any  action  was  taken  by  or  in  behalf  of  the  Dubuque 
Company  to  have  it  canceled.  During  that  long  period  no  warning 
was  given  by  it,  or  by  its  officers  or  stockholders,  that  any  question  could 
or  ever  would  be  made  as  to  the  integrity  of  the  lease  of  1866. 
On  the  contrary,  at  a  meeting  of  its  stockholders  held  March  15,  1869, 
a  resolution  approving  and  ratifying  the  lease  of  September  27,  1866, 
was  confirmed  by  a  unanimous  vote  of  those  present  in  person  or 
by  proxy,  27,394  shares  being  represented  at  the  meeting.  These  pro- 
ceedings were  spread  at  large  upon  the  records  of  the  Dubuque  Company. 
Now,  it  is  said  that  during  the  whole  period  of  20  years  while  the  Cedar 
Falls  road  was  controlled  by  the  Illinois  Central  Railroad  Company, 
Jesup  was  either  president  or  in  control  of  the  D.ubuque  Company,  had 
possession  of  its  records  and  papers,  and  dominated  its  proceedings,  and 
that  it  was  not  until  he  and  the  directors  whom  he  controlled  resigned 
in  1887  that  the  Dubuque  Company  was  in  a  position,  or  was  able,  to 
ascertain  the  facts,  and  take  such  steps  as  would  right  the  wrong  alleged 
to  have  been  done  to  it  in  1866.  What  facts?  It  is  inconceivable  that 
the  fact  of  the  lease  of  the  Cedar  Falls  road  to  the  Dubuque  Company, 
as  well  as  the  terms  of  the  lease,  were  not  known,  or  could  not  easily 
have  been  known,  to  every  director  and  stockholder  in  the  Dubuque 
Company.  If  directors  or  stockholders  of  that  company  were  igno- 
rant for  20  years  of  the  terms  of  the  lease,  it  was  because  they  were 
guilty  of  the  grossest  negligence  in  not  making  inquiry  on  the  subject. 
So  far.  from  the  directors  or  stockholders  of  the  Dubuque  Company  be- 
ing kept  in  ignorance  of  the  lease  or  its  terms,  the  company  disclosed 
the  exact  situation  in  its  annual  report  of  January  1,  1867..  In  that  re- 
port it  was  said: 

** Since  the  last  annual  report,  this  company  has  leased  the  Cedar  Falls  and 
Minnesota  Railroad,  constructed  a  distance  of  fourteen  miles  from  the  junc- 
tion to  Waveiiy,  and  to  be  constructed  sixty-two  miles  from  Waverly  to  the 
state  line,  for  forty  years  from  the  1st  of  January,  1867,  at  a  rent  of  81,500 
per  mile,  and  the  further  sum  of  35  per  cent,  of  all  gross  earnings  exceeding 
68,500  and  not  exceeding  $7,000  per  mile  per  annum,  and  80  per  cent,  of  all 
gross  earnings  exceeding  the  sum  of  67,000  per  mile  per  annum.  This  road 
has  already  been  a  valuable  contributor  in  bringing  business  upon  your  road. 
Waverly  receives  and  forwards  more  freight  than  any  station  west  of  Du- 
buque.'* 

The  proof  satisfactorily  shows  that  this  report  went  to  the  stockhold- 
ers of  the  Dubuque  Company.     But  if  there  was  no  proof  on  the  subject, 
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it  would  be  presumed  at  this  late  day  that  it  was  known  to  them,  or 
that  every  stockholder  could  know,  if  he  tried  to  know,  all  the  facts. 
During  all  that  time  the  Dubuque  Company,  its  officers  and  stockhold- 
ers, have  remained  silent,  not  only  leaving  the  Illinois  Central  Railroad 
Company  to  treat  the  lease  of  September  27,  1866,  as  valid  and  binding 
upon  the  Dubuque  Company,  and  therefore  to  be  assumed  by  the  former 
company  during  its  possession  of  the  Cedar  Falls  road,  but  inducing,  as 
may  be  reasonably  inferred,  the  holders  of  the  stock  and  bonds  of  the 
Cedar  Falls  Company  to  believe  that  the  rental  agreed  to  be  paid  by  the 
Dubuque  Company  could  be  looked  to  as  a  security  for  the  full  term  of 
40  years.  This  silence  and  delay  upon  the  part  of  the  Dubuque  Com- 
pany cannot  be  excused  upon  the  ground  suggested  in  its  answer,  namely, 
that  so  long  as  the  Illinois  Central  Railroad  Company  agreed  to  pay,  and 
paid,  the  Tent  of  the  Cedar  Falls  road,  it  was  of  "no  moment"  to  the 
stockholders  of  the  former  company  what  was  the  amount  of  such  rent. 
That  suggestion  assumes  that  the  questi9n  of  the  continuance  of  the 
lease  concerned  only  the  Dubuque  Company.  But  it  was  of  moment  to 
the  Cedar  Falls  Company,  its  bondholders  and  creditors,  to  say  nothing 
of  its  stockholders,  to  know  whether  that  lease  was  to  be  carried  out  ac- 
cording to  its  terms,  and  whether  the  Dubuque  Company  intended  to 
dispute  its  binding  force.  If,  at  the  instance  of  the  latter  company,  or 
of  its  stockholders,  the  lease  had  been  abrogated  shortly  after  it  was  ex- 
ecuted, it  may  be  that  the  Cedar  Falls  Company  could  have  made  with 
other  railroad  corporations  arrangements  quite  as  favorable  as  those  set 
forth  in  that  lease.  The  Dubuque  Company  had  no  right,  therefore,  to 
treat  it  as  a  valid  lease,  to  be  respected  by  the  Cedar  Falls  Company 
and  by  the  Dlinois  Central  Railroad  Company,  so  long  as  the  latter  re- 
tained possession  of  the  Dubuque  road,  but  to  be  repudiated  as  soon  as 
the  Illinois  Central  Railroad  Company  ceased  to  be  under  an  obligation 
to  assume  it. 

The  suggestion  that  the  facts  entitling  the  Dubuque  Company  to  a  de- 
cree canceling  the  lease  could  not  have  been  discovered  by  it  until  its 
own  road  was  turned  back  to  it  by  the  Illinois  Central  Railroad  Com- 
pany, and  until  after  the  election  of  new  directors  in  1887,  has  no  sub- 
stantial ground  upon  which  to  rest.  Here  is  a  lease  of  a  railroad,  which 
was  treated  as  valid,  and  acted  upon  by  all  the  parties  concerned  for 
more  than  20  years.  At  the  expiration  of  that  long  period  the  lessee 
company  asks  a  cancellation  of  the  lease  because  of  certain  facts  which 
it  claims  to  have  just  found  out,  but  which  its  stockholders  and  direct- 
ors either  knew  or  could  easily  have  ascertained  at  any  time  within  the 
past  20  years.  It  may  be  literally  true,  as  alleged,  that  the  particular 
individuals  in  control  of  the  Dubuque  Company,  when  the  cross-suit  was 
commenced,  as  well  as  those  now  holding  the  majority  of  its  stock,  did 
not  acquire  knowledge  of  all  the  facts  connected  with  the  making  of  the 
lease  until  shortly  before  the  commencement  of  the  present  litigation. 
After  the  surrender  of  the  Dubuque  road  by  the  Illinois  Central  Railroad 
Company,  the  latter  company,  with  information  as  to  every  fact  bearing 
upon  the  question  of  the  reasonableness  of  the  rental  fixed  in  the  lease 
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of  1866,  purchased,  in  its  own  name,  or  in  the  name  of  others,  a  part 
of  the  stock  of  the  former  company,  and  a  new  board  of  directors  was 
elected  friendly  to  it  or  in  its  interest.  And  before  the  cross-bill  was 
filed,  the  Illinois  Central  Railroad  Company  had  become  the  owner  of 
nearly  all  the  stock  of  the  Dubuque  Company,  with  full  knowledge  upon 
its  part  of  every  fact  now  relied  upon  for  the  cancellation  of  the  lease  of 
1866.  In  short,  that  company,  after  running  the  Cedar  Falls  road  for 
20  years,  and  thereby  ascertaining,  to  its  own  satisfaction,  that  the  bus- 
iness on  and  over  it  did  not  justify  the  rental  the  Dubuque  Company 
agreed  to  pay,  acquired  substantially  the  whole  of  the  stock  of  that  com- 
pany, and  is  the  beneficial  party  in  interest  seeking  the  cancellation  of 
the  lease.  Of  the  right  of  the  Illinois  Central  Company  to  purchase  the 
stock  of  the  Dubuque  Company,  no  question  is  made.  But  when  the 
latter  company  alleges  its  ignorance,  until  after  the  new  board  was  elected 
in  1887,  of  the  facts  connected  with  the  lease  of  1866,  it  must  be  taken 
as  referring  to  those  now  in  control,  and  to  those  who  are  naw  its  stock- 
holders. Even  if  such  ignorance  existed  upon  the  part  of  some  of  those 
who  became  stockholders  of  the  Dubuque  Company  after  that  corpora- 
tion resumed  possession  of  its  road,  that  circumstance  cannot  shut  out  of 
view  the  fact  that  those  who  were  in  any  wise  interested  in  the  Dubuque 
road,  either  as  directors  or  stockholders,  when  the  lease  of  1866  was 
made  and  for  20  years  thereafter,  knew,  or  could  easily  have  ascertained, 
all  the  circumstances  attending  the  execution  of  that  instrument,  as  well 
as  the  nature  of  its  terms  and  conditions. 

Taking  all  the  evidence  together,  the  court  must  proceed  upon  the 
ground  that  means  of  knowledge,  plainly  within  reach  of  stockhold- 
ers by  the  exercise  of  the  slightest  diligence,  is  in  legal  effect  equivalent 
to  knowledge,  and  that  the  fact  of  the  lease,  as  well  as  its  terms,  were 
fully  known  to  each  stockholder  and  to  every  officer  of  the  Dubuque 
Company  for  20  years  and  more  prior  to  this  litigation.  Wood  v.  Car- 
penter,  101  U.  S.  135,  143;  New  Albany  v.  BurkCy  11  Wall.  96,  107. 

The  fundamental  error  in  the  argument  for  the  Dubuque  Company  is 
in  the  assumption  that  the  lease  was  absolutely  void  by  reason  of,Jesup 
and  other  directors,  who  were  interested  in  the  Cedar  Falls  Company, 
having  participated  in  the  making  of  it.  We  have  already  indicated  that, 
so  far  as  the  lease  depended  upon  the  action  of  the  board  of  directors,  its 
technical  validity  was  placed  beyond  question  by  the  approval  of  the 
majority  of  the  directors,  no  one  of  whom  then  or  ever  had,  so  far  as  the 
record  shows,  any  interest  in  the  Cedar  Falls  Company.  But  to  avoid 
misapprehension  it  is  well  to  say  that,  in  the  judgment  of  the  court,  the 
lease  would  not  have  been  void,  even  if  a  majority  of  the  directors  of  the 
Dubuque  Company  occupied  the  same  relations  to  the  Cedar  Falls  Com- 
pany that  Jesup,  James,  Frost,  and  Smith  did  when  the  lease  was  made. 
It  would,  at  most,  have  been  simply  voidable  at  the  election  of  the  Dubuque 
Company,  or,  in  a  proper  case,  at  the  suit  of  its  stockholders,  and  that 
election  must  have  been  exercised,  or  the  suit  brought,  within  such  time 
as  was  reasonable,  taking  into  consideration  all  the  facts  and  circumstances 
of  the  case,  including  the  nature  of  the  property  that  was  the  subject  of 
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the  lease.  This  last  principle  is  illustrated  in  Oil  Co.  v.  Marburyj  91  U. 
S.  687;  Gas  Co.  v.  Baryy  113  U.  S.  322»;  and  Leavenvxnih  Co.  v.  Rail- 
way Co.,  134  U.  S.  688,  704,  10  Sup.  Ct.  Rep.  708  et  seq.  If,  as  was 
expected,  the  completion  of  the  Cedar  Falls  road  had  been  folJowed  by 
the  construction  of  roads  in  Minnesota  connecting  Mona  with  the  cities 
of  St.  Paul  and  Minneapolis,  it  may  be  that  the  lease  of  1866  would  have 
been  very  profitable  to  the  Dubuque  Company;  in  which  event  the  courts 
would  not  have  listened  readily  to  an  application  by  the  Cedar  FaUs 
Company,  after  an  unreasonable  delay  upon  its  part,  to  set  aside  the 
lease  upon  the  ground  that  some  of  those  representing  it  were  at  the 
time  directors  or  stockholders  of  the  Dubuque  Company.  So,  if  the 
lease  had  been  in  fact  beneficial  to  the  Dubuque  Company,  and  if,  for 
that  reason,  a  majority  of  its  directors  and  stockholders  had  desired  to 
hold  onto  it,  the  court  would  not  necessarily,  at  the  instance  of  a  minor- 
ity of  directors  and  a  minority  of  stockholders,  have  set  it  aside  simply 
because  some  of  its  directors  were  at  the  time  personally  interested  in 
promoting  the  welfare  of  the  Cedar  Falls  Company;  though  the  fact  that 
such  directors,  constituting  a  minority  of  those  acting,  participated  in 
making  the  contract,  would  cause  the  whole  transaction  to  be  closely 
scrutinized  to  the  end  that  the  rights  of  complaining  stockholders,  how- 
ever small  in  number,  might  not  be  sacrificed  by  those  who  were  bound  to 
protect  their  interests.  This  shows  that  the  lease  was  not  void  because 
of  the  relations  of  some  of  the  directors  of  the  Dubuque  Company  to  the 
Cedar  Falls  Company,  and  that  it  would  not  have  been  absolutely  void 
if  the  majority  of  such  directors  approving  the  lease  held  such  relations 
to  the  lessor  company. 

The  rule  is  a  wholesome  one  that  requires  the  court,  in  cases  of  merely 
voidable  contracts,  to  withhold  relief  from  those  who,  with  knowledge  of 
the  facts,  or  with  full  opportunity  to  ascertain  the  facts,  unreasonably  post- 
pone application  for  relief.  A  contract  not  wholly  invalid  when  exe- 
cuted, nor  prohibited  by  law  as  relating  to  some  illegal  transaction,  and 
which  is  therefore  voidable  only,  may  become,  by  the  acts  of  the  parties 
or  by  long  acquiescence,  binding  upon  them,  especially  where  the  nature 
of  the  property  which  is  the  subject  of  the  contract  is  such  that  its  value 
may  be  affected  by  its  relations  to  other  property  of  like  kind,  and  by 
the  changing  business  of  the  country.  If,  after  the  making  of  the  lease 
of  1866,  the  directors  and  stockholders  of  the  Dubuque  Company  had 
held  a  meeting,  and,  with  knowledge  of  the  facts,  or  with  the  means  of 
ascertaining  them,  had  declared,  in  words,  that  they  would  postpone  ap- 
plication to  have  the  lease  set  aside  until  they  found  out  by  operating 
the  Cedar  Falls  road  whether  it  was  remunerative  or  not  to  them,  or  un- 
til the  Illinois  Central  Railroad  Company  ceased  to  be  under  obligation 
to  pay  the  stipulated  rent,  the  case  would  not  have  been  in  point  of  law 
materially  different  from  what  it  appears  to  be  from  the  record  before  us. 
In  so  holding  the  court  does  not  depart  from  the  salutary  principles  an- 
nounced in  WardeU  v.  Ra/ilroad  Co.,  and  approved  in  numerous  cases. 

»5  Sup.  Ct.  Rep.  525. 
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On  the  conirary,  while  that  case  holds  that  the  law  will  always  condemn 
the  transactions  of  a  party  in  his  own  behalf  when  in  respect  to  the 
matter  concerned  he  is  the  agent  of  others,  it  also  declares  that  the  coart 
will  relieve  against  them  ^^  whenever  their  enforcement  is  seasonably  re- 
sisted." Seasonable  resistance  cannot  be  predicated  of  a  case  of  a  merely 
voidable  contract,  where  the  party  complaining  has  not  simply  been 
silent  for  20  years,  but  with  knowledge  of  the  facts,  or' with  full  oppor- 
tunity to  ascertain  them,  has  enjoyed  the  fruits  of  the  contract,  and 
treated  it  as  valid. 

The  court  is  of  opinion  that,  independently  of  any  question  as  to  the 
statute  of  limitations  of  Iowa,  in  which  state  the  contract  of  lease  was 
made,  and  was  to  be  executed,  the  Dubuque  Company  is  estopped  to 
dispute  the  binding  force  of  the  lease  of  September  27,  1866,  and,  there- 
fore, is  not  entitled  to  a  decree  of  cancellation. 

Other  points  than  those  above  discussed  are  raised  by  the  cross-bill, 
but  they  are  not  insisted  upon  in  the  printed  arguments,  and  are  not,  in 
the  judgment  of  the  court,  of  sufScient  importance  to  be  noticed. 

Let  a  decree  be  prepared  and  submitted  to  the  court,  recognizing  the 
right  of  the  plaintiff,  Jesup,  as  surviving  trustee  in  the  mortgage  of  Sep- 
tember 13,  1866,  to  receive  the  funds  now  in  the  registry  of  the  court, 
and  containing  such  other  provisions  as  may  be  proper  and. not  incon- 
sistent with  this  opinion. 

Judge  Blodgett,  who  participated  in  the  hearing  and  decision  of  this 
case,  concurs  in  the  views  expressed  in  this  opinion. 


Potter  v.  Tibbetts  et  oX. 

{C^cuiA  CourU  D.  Minnesota^    September  16, 1890.) 

FRE-EifTTioir  Claim»— Entries— La-Hd-Opfice  Rulings. 

The  tenant  of  a  pre-emptor  cannot  himself  pre-empt  the  same  land  opon  hearing 
that  his  landlord's  entry  has  been  canceled  and  vacated  by  the  land-offlce,  when  It 
afterwards  turns  out  that  such  cancellation  was  void,  and  was  vacated  by  the  com- 
missioner of  the  general  land-office. 

John  B.  and  W.  H,  Saribomy  for  complainant. 

W.  P,  dough,  Qeo.  Gray^  Bigdow,  Flandrau  <fc  Squires,  F.  Jf.  Dudley, 
Jos.  McNaught,  and  WiUia  &  WHlard,  for  defendants. 

Neison,  J.  A  suit  in  equity  is  brought  by  the  complainant,  assert- 
ing title  to  the  N.  E.  t  of  the  N.  E.  J  of  section  26,  township  47,  range 
27,  located  in  this  district.  The  legal  title  is  in  a  corporation  designated 
as  the  Lake  Superior  &  Puget  Sound  Land  Company,  and  it  is  charged 
that  this  company  holds  it  in  trust  for  complainant,  and  he  prays  for  a 
decree  ordering  a  conveyance  of  the  same,  and  for  other  and  further 
relief 
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The  following  are  the  facts  : 

It  is  admitted  that  the  land  in  controversy  has,  ever  since  the  survey 
thereof,  been  located  in  the  district  of  lands  subject  to  sale  at  the  United 
States  land-office  in  6t.  Cloud,  Minn.  That  said  lands  were  surveyed, 
and  the  township  plat  thereof  filed  with  the  commissioner  of  the  general 
land -office,  and  a  copy  filed  with  the  register  and  receiver  at  St.  Cloud, 
Minn.,  May  28,  1872.  That  the  defendant  Nathaniel  Tibbetts  filed  his 
declaratory  statement  August  22,  1872,  for  the  N.  E.  i  of  the  N.  E.  i 
of  section  26,  the  8.  E.  i  of  the  S.  E.  i  of  section  23,  the  S.  W.  i  of 
the  S.  W.  i  of  section  24,  and  the  N.  W.  }  of  the  N.  W.  i  of  section 
25,  township  47  N.,  of  range  27,  alleging  settlement  September  13, 1870. 
That  all  the  above-described  lands  were  and  are  within  the  limits  of  the 
grant  of  lands  to  the  Northern  Pacific  Railroad  Company,  by  the  act  of 
congress  approved  July  2,  1864.  That  August  13,  1870,  the  Northern 
Pacific  Railroad  Company  filed  a  plat  of  the  general  route  of  its  line  of 
railroad,  extending  opposite  and  past  the  land  in  controversy.  That  the 
land  was  within  20  miles  of  and  on  said  line  of  general  route.  That 
September  15,  1870,  the  secretary  of  the  interior  ordered  withdrawn 
from  sale  or  location  bj'  homestead  or  pre-emption  entry,  all  odd-num- 
bered sections  of  said  line  of  general  route,  and  within  20  miles  thereof. 
That  said  order  of  withdrawal  was  received  at  the  local  land-office  at  St. 
Cloud,  Miim.,  September  24,  1870.  That  October  12,  1870,  said  rail- 
road company  filed  an  amended  map  of  general  route  in  the  office  of  the 
commissioner  of  the  general  land-office.  That  said  above-described  lands 
are  on  said  line  of  general  route,  as  indicated  by  said  amended  map  and 
general  route,  and  within  20  miles  thereof.  That  November  7,  1870, 
the  secretary  of  the  interior  ordered  the  withdrawal  from  sale  or  location, 
homestead  or  pre-emption  entry,  all  the  odd-numbered  sections  on  said 
amended  line  of  general  route,  and  within  20  miles  thereof,  and  that 
said  order  of  withdrawal  was  received  at  the  local  land-office  at  St.  Cloud, 
Minn.,  November  17,  1870.  That  the  Northern  Pacific  Railroad  Com- 
pany definitely  located  the  line  of  its  said  railroad  extending  opposite  to 
and  past  the  said  lands,  and  within  20  miles  thereof,  and  on  the  20th  day 
of  November,  1871,  duly  filed  in  the  office  of  the  commissioner  of  the 
general  land-office  a  plat  of  that  portion  of  said  line  so  definitely  located, 
extending  opposite  to  and  past  said  land  hereinbefore  described.  That 
prior  to  January  6,  1873,  the  said  Northern  Pacific  Railroad  Company 
had  located,  constructed,  and  equipped  its  said  railroad  along  the  said 
line  of  definite  location,  through  the  township  and  range  aforesaid,  and 
fully  completed  and  equipped  its  said  line  through  said  township  and 
range,  as  provided  by  said  act  of  congress;  and  on  January  6, 187H,  the 
same  was  duly  accepted  by  the  president  of  the  United  States.  On  the 
3d  day  of  September,  1872,  the  defendant  Nathaniel  Tibbetts  was  per- 
mitted to  prove  up  his  pre-emption  settlement  and  occupation  of  said 
land,  and  that  the  records  of  the  local  land-office  and  of  the  general  land- 
office  show  that  the  said  tracts  of  land  were  entered  and  paid  for  by  the 
defendant  Nathaniel  Tibbetts  on  that  day.  That  on  the  7th  day  of  April, 
1873,  the  entry  of  said  tracts  of  land  by  Nathaniel  Tibbetts,  which  was 
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made  by  Georgia  Agricultural  College  scrip,  number  10,054,  was  can- 
celed and  vacated,  and  that  Exhibit  G,  attached  to  the  answer  herein, 
is  a  correct  copy  of  the  letter  of  the  commissioner  of  the  general  land- 
office,  canceling  said  entry;  and  that  from  the  decision  contained  in  said 
exhibit  no  appeal  was  taken  by  the  defendant  Tibbetts  to  the  secretary 
of  the  interior.  That  the  records  of  the  general  land-office  and  local 
land-office  show  that  the  complainant,  Warren  Potter,  filed  a  declaratory 
statement,  number  4,611,  December  6, 1878,  for. the  E.  i  of  the  N.  E.  I, 
and  the  N.  i  of  the  S.  E,  i  of  section  26,  township  47  N.,  of  range  27 
W.,  alleging  settlement  September  6,  1873.  That  on  the  6th  day  of 
February,  1874,  the  commissioner  of  the  general  land-office  changed  the 
decision  made  by  him  in  the  letter  of  April  7 , 1 873,  as  appears  in  Exhibit 
D  attached  to  the  answer  of  the  defendant  corporations  in  this  action, 
and  permitted  the  defendant  Nathaniel  Tibbetts  to  enter  the  S.  W.  i  of 
the  S.  W.  t  of  section  24  at  $2.60  per  acre  cash;  and  on  the  9th  day  of 
April,  1874,  the  commissioner  of  the  general  land-office  ordered  the 
whole  case  of  the  defendant  Nathaniel  Tibbetts  reopened  in  and  by  his 
letter,  (Exhibit  E,)  attached  to  the  answer  of  the  defendant  corporations. 
That  on  the  13th  day  of  July,  1874,  the  complainant,  Warren  Potter, 
made  an  application  to  make  proof  of  his  pre*emption,  settlement,  and 
claim,  and  to  enter  and  pay  for  the  E.i  of  the  N.  E.  i,  and  the  N.  J  of 
theN.  E.  J  of  section  26,  township  47,  range  27;  and  on  the  19th  da}^  of 
December,  1874,  the  commissioner  of  the  general  land-office  directed 
the  local  officers  to  order  a  hearing  to  determine  the  rights  of  the  parties 
to  the  tract  in  controversy,  namely,  the  N.  E.  t  of  the  N.  E.  i  of  section 
26,  township  47,  range  27.  That  on  the  7th  day  of  January,  1876,  cita- 
tions were  issued  by  the  register  and  receiver  at  the  St.  Cloud  office,  setting 
the  12th  day  of  February  following  for  a  hearing,  at  which  it  appears 
by  the  records  that  both  parties  appeared,  and  that  the  complainant,  War- 
ren Potter,  offered  his  proof  of  pre-emption,  settlement,  and  occupation 
and  improvements.  That  on  the  16th  day  of  June,  1874,  the  acting 
commissioner  of  the  general  iand-office  made  the  ruling  and  decision  in 
the  case  which  appears  in  Exhibit  H,  attached  to  the  answer  herein  of 
the  defendant  corporations.  That  on  December  19,  1874,  the  commis- 
sioner of  the  general  land-office  issued  the  letter  of  instructions  to  the  reg- 
ister and  receiver  of  the  8t.  Cloud  office,  a  copy  of  which  is  hereto  at- 
tached and  marked  "Exhibit  A."  That  upon  this  final  hearing  the  register 
and  receiver  of  the  land-office  simply  took  the  testimony  offered,  and 
transmitted  it  to  the  general  land-office,  and  on  the  20th  day  of  October, 
1876,  the  commissioner  of  the  general  land-office  made  the  decision,  a 
copy  of  which  is  Exhibit  I  of  the  answer  herein  of  the  defendant  cor- 
porations; and,  upon  an  appeal  to  the  secretary  of  the  interior,  an  opinion 
was  rendered,  a  copy  of  which  is  Exhibit  K  of  the  answer  of  the  defend- 
ant corporations  herein. 

It  is  admitted  that  Exhibits  A  and  B,  attached  to  the  defendant  cor- 
porations' answer,  are  correct  copies  of  the  orders  of  withdrawal  made 
September  15,  1870,  and  November  7,  1870,  along  the  lines  of  general 
route  of  the  Northern  Pacific  Railroad  Company. 
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It  is"  admitted  by  the  parties  that  the  cancellation  of  the  entry  of  the 
land  in  controversy  by  Nathaniel  Tibbetts,  contained  in  Exhibit  C,  was 
made  without  any  notice  whatever  to  Nathaniel  Tibbetts,  or  any  other 
parties  in  interest,  and  that,  upon  receipt  of  said  exhibit  at  the  local 
land-office  at  St.  Cloud,  a  written  notice  thereof  was  forthwith  sent  to 
Nathaniel  Tibbetts  by  the  land-officers  at  that  point,  and  that  the  same 
was  received  by  him. 

It  is  admitted  that  the  following  was  the  rule  of  practice  of  the  general 
land-office  and  the  department  of  the  interior  in  regard  to  appeals  dur- 
ing all  the  time  that  proceedings  were  had  in  the  general  land-office  and 
the  department  of  the  interior  relating  to  the  entry  of  the  land  in  con- 
troversy, namely: 

"(33)  Any  party  aggrieved  by  the  rejection  of  his  claim  has  a  right  to  ap- 
peal from  the  decision  of  the  register  and  receiver  to  the  commissioner  of  the 
general  land-oflice.  Such  appeal,  however,  with  the  reasons  therefor,  must 
be  filed  with  the  land-oQ)cers  within  thirty  days  from  the  day  of  their  decis- 
ion, accompanied  by  the  rejection  papers,  if  any;  also  with  any  argument  the 
party  desires  to  file.  Ttiese  papers  will  then  be  forwarded  by  the  district 
land-officers  for  review  and  decision.  Their  report  should  set  forth  the  nature 
of  the  claim,  whether  homestead,  pre-emption,  timber  culture,  railroad,  min- 
eral, swamp,  or  other  state  selection,  with  the  name  of  parties,  description 
of  land,  number  of  filing,  entry,  list  of  description,  and  date  of  hearing.  No 
appeal  will  be  entertained  unless  sent  up  through  the  district  land-office.  The 
party  may  still  further  appeal  from  the  decision  of  the  commissioner  of  the 
general  land-office  to  the  secretary  of  the  interior.  This  appeal  must  be  taken 
within  sixty  days  after  service  of  notice  upon  the  party.  It  may  be  filed  with 
the  district  land-officers,  and  by  them  forwarded,  pr  it  may  be  filed  with  the 
commissioner,  and  must  recite  the  points  of  exception.  If  not  appealed,  the 
decision  is  by  law  made  final.  (Section  2273  of  the  Revised  Statutes.)  After 
appeal  thirty  days  are  usually  allowed  for  the  filing  of  arguments,  and  the 
case  is  then  sent  to  the  secretary,  whose  decision  is  final  and  conclusive." 

It  is  admitted,  subject  to  the  objection  of  the  complainant,  that  it  is 
immaterial  that  Exhibit  D,  attached  to  the  defendant  corporations'  an- 
swer, is  a  true  and  correct  copy  of  the  commissioner's  decision  of  Febru- 
ary 6,  1874. 

It  is  admitted  that  on  the  13th  of  March,  A.  D.  1874,  the  said  de- 
fendant  Nathaniel  Tibbetts,  in  accordance  with  said  modified  decision  of 
the  commissioner  of  the  general  land-office,  entered  said  S.  W.  i  of  the  S. 
W.  i  of  section  24,  township  47  N.,  of  range  27  W.,  and  paid  for  the 
same  in  cash. 

It  is  admitted,  subject  to  the  objection  on  the  part  of  complainant, 
that  it  is  immaterial  that  Exhibit  D  is  a  correct  copy  of  a  portion  of  the 
records  of  the  general  land-office  relating  to  the  application  of  Nathaniel 
Tibbetts  to  be  allowed  to  change  the  alleged  date  of  his  settlement  in  his 
declaratory  statement  to  August  5, 1870,  and  to  enter  the  lands  described 
in  his  declaratory  statement.  And  I  find  that  Exhibit  E,  attached  to 
the  defendant  corporations'  answer,  is  a  correct  copy  of  the  letter  of  the 
commissioner  of  the  general  land-office,  dated  April  9,  1874. 

It  is  admitted,  subject  to  the  objection  on  the  part  of  the  complainant 
of  immateriality,  that  Exhibit  F,  attached  to  the  defendant  corporations* 
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answer,  is  a  correct  copy  of  the  letter  on  file  in  the  general  land-office 
dated  Ma}'  16, 1874,  written  by  the  attorney  of  the  defendant  the  North- 
ern Pacific  Railroad  Company.  And  I  find  that  Exhibit  G,  attached  to 
the  defendant  corporations'  answer,  is  a  correct  copy  of  the  letter  of  the 
commissioner  dated  May  28,  1874. 

It  is  admitted  that  Exhibit  H,  attached  to  the  defendant  corporations' 
answer,  is  a  true  and  correct  copy  of  the  letter  of  the  commissioner  of  the 
general  land-office  dated  June  15,  1874. 

It  is  admitted  that  on  the  25th  day  of  June,  1874,  cash  entry  was 
made  of  all  the  said  lands  described  in  Tibbetts'  original  declaratory 
statement,  in  the  name  of  said  Tibbetts  by  the  parties  in  interest,  and 
that  said  lands  passed  to  patent  under  said  entry,  and  that  the  l^gal  title 
to  the  same  is  now  in  the  defendant  the  Lake  Superior  &  Puget  Sound 
Land  Company. 

It  is  admitted  that  the  complainant  is  a  qualified  pre-emptor.  And 
I  find  that  Tibbetts  having  made  an  affidavit  subsequent  to  the  cancella- 
tion of  his  pre-emption  entry  by  the  land  commissioner,  that  his  settle- 
ment on  the  land  in  suit  was  as  early  as  August  5, 1870,  before  the  map 
of  definite  location  of  the  Northern  Pacific  Railroad  had  been  filed,  and 
before  withdrawal  by  the  secretary  of  the  interior  of  the  odd  sections  had 
been  ordered.  I  find  that  the  railroad,  by  its  counsel,  addressed  a  com- 
munication to  the  commissioner  of  the  general  land-office  inter  alia, 
saying:  "I  am  authorized  to  state  that  the  company  will  interpose  no 
objection  to  the  rehearing  of  the  case,  [the  Tibbetts  claim,]  and  with- 
draws from  any  contest  for  said  land."  I  also  find  that  on  September 
4,  1872,  when  Tibbetts'  application  to  prove  up  was  pending,  the  com- 
pany filed  a  written  consent  that  he  be  allowed  to  enter  the  land  without 
opposition  from  the  company.  I  find  that  after  the  entry  of  land  by 
Tibbetts  on  the  11th  of  September,  1872,  he  sold  and  conveyed,  with  cov- 
enants of  warranty,  for  a  valuable  consideration,  the  land  in  controversy 
to  Thomas  H.  Canfield,  which  deed  was  duly  recorded,  and  on  Decem- 
ber 17,  1872,  Canfield  sold  and  conveyed  the  same  land  to  the  defend- 
ant the  Lake  Superior  &  Puget  Sound  Land  Company.  I  find  that  Tib- 
betts had  no  talk  with  any  person  ift  relation  to  the  purchase  of  the 
land  until  February,  1871,  and  this  conversation  was,  in  substance,  that 
Canfield  came  to  him  and  asked  if  he  was  the  man  that  claimed  this 
land,  and  said  that  if  there  was  a  station  built  on  the  place  he  wanted 
the  first  chance  to  buy,  a  privilege  from  me.  I  find  that  complainant 
first  settled  on  the  land  upon  which  he  filed  his  declaratory  statement 
for  pre-emption  as  a  tenant  of  defendant  Tibbetts,  and  occupied  a  house 
belonging  to  him;  and  that  after  the  entry  of  Tibbetts  had  been  canceled, 
as  heretofore  stated,  he  built  one  of  his  own,  made  some  improvements, 
and  filed  his  statement  upon  being  informed  that  the  land  was  public 
land,  subject  to  entry  by  the  local  land-officers. 

CondmLon,  The  cancellation  of  the  Tibbetts'  entry  was  without  any 
authority  of  law,  and  his  settlement  and  occupation  of  the  land  in  con- 
troversy did  not  conflict  with  the  railroad  grant.  The  testimony  did 
not  show  that  Tibbetts  had  agreed  to  sell  the  land  to  Canfield  or  the 
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Lake  Superior  &  Puget  Sound  Land  Company,  or  did  any  act  which 
would  make  his  entry  fraudulent,  and  authorize  the  land  department  by 
any  proc^dings  to  set  aside  his  pre-emption;  nor  can  the  court  say  that 
he  committed  a  fraud  on  the  pre-emption  law.  Canfield  or  his  grantee 
had  no  notice  of  the  cancellation,  and  no  opportunity  to  contest  the 
right  of  the  commissioner  of  the  land-office  to  do  so;  and,  if  the  power 
could  have  been  legally  exercised,  it  is  null  and  void  as  to  them.  The 
complainant  could  not  change  his  right  as  lessee  to  that  of  pre-emptor, 
under  the  circumstances.  He  was  not  the  first  settler  on  the  land,  un- 
der the  pre-emption  laws  of  the  United  States.  Neither  Ganfield  nor  the 
T^ke  Superior  &  Puget  Sound  Land  Company  are  prejudiced  by  the  re- 
turn of  the  land  scrip  to  Tibbetts,  or  any  other  action  of  the  land  de- 
partment, subsequent  to  the  rights  acquired  under  the  deed  from  Tib- 
betts and  wife  to  Canfield. 
Decree  will  be  entered  dismissing  the  bill. 


In  re  Mason. 

(District  C&U7%  D.  Minnesota,    September  8, 1890. 

li  Hnited  States  Commissiokbb— Disobedtenob  of  SnBF<BNA— Contempt. 

A  commissioner  of  the  circuit  court  of  the  United  States  has  no  power  in  a  crim- 
inal proceeding  be  tore  him  to  arrest  a  witness  who  refuses  to  obey  a  subpoena,  and 
compel  him  to  answer  then  and  there  for  a  contempt. 
2.  Save. 

The  power  to  punish  for  contempt  is  the  highest  exercise  of  Judicial  power,  and 
is  not  an  incident  to  the  mere  exercise  of  judicial  functions;  and  such  power  can- 
not be  upheld  upon  inferences  and  implications,  but  must  be  expressly  conferred 
by  law. 

At  Law.     On  petition  for  habeas  corpus. 

M.  D.  Munn  and  D.  W.  Lawhr^  for  petitioner. 

J.  M,  ShaWy  for  respondent. 

Nelson,  J.  On  August  28,  1890,  a  petition  was  presented  to  me 
signed  by  John  H.  Mason  for  a  writ  of  habeas  corpus.  The  petition  is 
sworn  to,  and  states  in  substance  that  said  Mason  was  imprisoned  and 
restrained  of  his  liberty  by  J.  C.  Donahower,  who  is  the  United  States 
marshal  of  the  district  of  Minnesota;  and  that  the  cause  of  such  confine- 
ment or  restraint  is  a  certain  pretended  warrant  or  order,  issued  by  R. 
R.  Odell,  as  United  States  circuit  court  commissioner,  within  and  for  the 
district  of  Minnesota,  directing  the  said  Donahower,  as  marshal,  to  ar- 
rest the  petitioner  for  contempt  in  not  obeying  an  alleged  summons  of 
said  commissioner,  which  pretended  warrant,  as  the  petitioner  is  ad- 
vised, issued  without  authority  of  law.  A  writ  of  habeas  corpus  was 
ordered  and  issued,  and  the  marshal  made  the  following  return: 
"  United  States  of  America,  District  of  Minnesota — ss.: 

"1  hereby  certify  and  return  that  in  obedience  to  the  annexed  writ  I  here- 
with produce  the  therein  named  Jolin  H.  Mason,  and  have  him  now  before 
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the  court  as  commanded  In  the  said  writ;  and  I  further  certify  and  return  that 
the  said  John  H.  Mason  is  now  in  my  custody,  under  and  by  virtue  of  a  cer- 
tain writ,  issued  by  one  K.  R.  Odell,  Esq.,  a  commissioner  of  the  circuit  court 
of  the  United  States,  a  true  and  correct  copy  of  which  said  writ  is  hereto  at- 
tached. J.  C.  DoNAHOWER,  U.  8.  Marshal." 

A  copy  of  the  warrant  attached  to  the  return  is  as  follows: 

"U-  S.  OF  America,  Distbiot  of  Minnesota,  City  of  Minneapolis. 
**The  President  of  the  United  States  of  America  to  the  Marshal  of  the  Dis- 
trict of  Minnesota,  Oreeting  : 
"Tou  are  hereby  commanded  to  arrest  John  H.  Mason,  and  immediately 
have  John  H.  Mason  before  R.  R.  Odell,  commissioner  of  the  circuit  court  of 
the  United  States,  in  and  for  said  district,  at  his  office,  Ko.  1121  Northwest- 
ern Guaranty  Loan  Building,  in  the  city  of  Minneapolis,  state  of  Minnesota, 
then  and  there  to  answer  for  a  contempt  by  him  committed  in  not  attending 
before  R.  R.  Odell,  the  said  commissioner,  though  legally  summoned. 
[l.  s.]    '* Given  under  my  hand  and  official  seal  this  27th  day  of  Aug.,  1890. 

"R.  R.  Odell, 
"Ck)mmissioner  of  the  Circuit  Court  of  the  United  States  for  the  District  of 
Minnesota.'* 

The  petitioner  in  traverse  of  the  return  of  the  marshal  denied  that  he 
has  committed  any  contempt  as  recited,  and  denies  that  he  was  sum- 
moned to  appear  before  the  said  commissioner;  and  also  denies  that 
the  commissioner  had  any  legal  right  or  authority  to  issue  the  writ,  and 
that  his  detention  and  imprisonment  are  unlawful,  and  that  he  is  entitled 
to  his  discharge.  The  petition  and  return  of  the  marshal,  with  the  ac- 
companying papers,  not  giving  sufficient  information  of  the  proceedings 
before  the  commissioner  upon  which  he  acted  in  issuing  his  warrant,  and 
causing  the  arrest  of  the  petitioner  to  be  brought  before  him,  then  and 
there  to  answer  for  a  contempt  by  him  committed  in  not  attending  before 
him,  a  writ  of  certiorari  was  issued  for  a  complete  transcript,  which  has 
been  produced  and  filed.  In  the  report  of  the  commissioner,  a  copy  of 
the  summons  or  subpoena  is  attached,  which  it  is  alleged  in  the  warrant 
the  petitioner  disobeyed.     It  is  in  the  following  words: 

"United  States  of  America,  District  of  Minne80ta-~««. 
"The  President  of  the  United  States  cf  America  to  the  Marshal  of  the  Bis- 
trUit  of  Minnesota,  Greeting: 
"You  are  hereby  commanded  to  summon  John  H.  Mason,  Andrew  Dickey, 
and  O.  O;  Randall,  if  they  be  found  in  your  bailiwick,  to  be  and  appear  be- 
fore me,  R.  R.  Odell,  a  commissioner  of  the  circuit  court  of  the  United  States 
for  the  district  of  Minnesota  aforesaid,  at  my  office,  918.  etc..  Guaranty  Loan 
Building,  city  of  Minneapolis,  in  said  district,  on  the  26th  of  Aug.,  1890,  at 
2  o'clock  F.  II.,  to  give  testimony  and  the  truth  to  say  in  a  cause  pending  be- 
fore me  wherein  the  United  States  is  complainant  and  William  Fulfords  and 
others  defendants. 
"In  behalf  of  complainant. 

'* Hereof  fail  not  under  penalty  of  law,  and  have  you  then  and  there  this 
writ. 
"Given  under  my  hand  this  22d  day  of  Aug.,  1890. 

''R.  R.  Odell, 
"Commissioner  of  the  Circuit  Court  of  the  United  States  for  the  District  of 
Minnesota.  ** 
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Indorsed: 

"I  received  this  writ  ♦  ♦  ♦  and  served  the  same  by  copy  as  follows: 
Personally  on  J.  H.  Mason  at  10  o'clock  a.  tf.,  on  the  26tb  day  of  Aagust, 
1890.  J.  C.  DoNAHOWER,  U.  S.  Marshal. 

"Per  W.  S.  Daggett,  Deputy-Marshal." 

Upon  this  hearing  of  the  habeas  cm^uSj  the  petitioner  was  called  to 
contradict  the  return  of  the  officer  of  personal  service.  Without  coti- 
sidering  whether  or  not  the  evidence  is  sufficient  to  overcome  the  truth 
of  the  return,  I  will  proceed  to  consider  the  principal  question  which 
has  been  urged.  The  substantial  and  controlling  question  presented  for 
determination  relates  to  the  power  of  a  commissioner  of  the  circuit  court 
of  the  United  States  in  a  criminal  proceeding  before  him  to  arrest  a  citi- 
zen who  refuses  to  obey  a  subpoena  to  appear  as  a  witness  and  compel 
him  to  answer  then  and  there  for  a  contempt.  Before  coming  to  the 
consideration  of  this  question,  it  is  proper  to  say  that  the  commissioner's 
report  of  the  proceedings  shows  that  on  the  21st  of  August,  1890,  a  com- 
plaint, sworn  to  before  another  commissioner  of  the  circuit  court  of  the 
United  States  in  this  district,  and  upon  which  a  warrant  was  issued  for 
the  arrest  of  certain  alleged  offenders  against  the  laws  of  the  United 
States,  was  presented  to  Commissioner  Odell,  and  the  persons  who  had 
been  arrested  appeared;  and,  according  to  the  transcript  of  the  proceed- 
ings of  the  commissioner,  were  arraigned,  and  gave  separate  recognizances 
for  their  appearance  before  him  on  August  22d,  at  2  p.  m.  On  that  day, 
defendants  with  counsel  appeared,  and  a  special  attorney  of  the  govern- 
ment; and,  by  agreement  and  consent  of  defendants,  an  adjournment 
was  had  until  2  p.  m.,  August  26,  1890.  The  transcript  states  that  this 
adjournment  was  requested  by  defendants'  counsel  for  the  purpose  of 
determining  whether  defendants  wanted  an  examination,  or  waived  it. 
On  agreement  of  counsel,  the  commissioner  ordered  the  defendants  to 
report  to  him  as  early  as  2  p.  m.,  August  25, 1890,  whether  they  wished 
examination  or  not,  and  the  subpoena  was  issued  to  John  H.  Mason,  re- 
turnable August  26,  1890,  which  previously  appears  verbatim.  Per- 
mission was  given  to  the  United  States  attorney  to  fill  other  names  in 
the  subpoena.  On  August  25,  1890,  counsel  notified  the  commissioner 
that  the  defendants  would  not  waive  examination,  and  requested  and 
demanded  a  hearing;  whereupon  the  commissioner  sent  notice  to  the 
special  attorney  of  the  government  that  the  defendants  demanded  exam- 
ination. On  the  26th  of  August,  at  2  p.  m.,  the  accused  persons,  with 
their  counsel,  and  the  special  attorney,  Mr.  Baxter,  appeared,  and  moved 
that  an  adjournment 'be  had  until  September  5th  upon  an  affidavit 
which,  among  other  things,  stated  that  two  persons,  naming  them,  were 
material  witnesses  for  the  government  in  this  proceeding,  without  whose 
testimony  it  cannot  safely  proceed  to  the  hearing  of  this  matter,  and  that 
he  was  informed  by  their  employers  that  they  were  out  of  the  state,  and 
would  not  return  before  September  15, 1890.  Other  reasons  are  given  in 
the  affidavit  for  an  adjournment,  which  it  is  not  important  to  state. 
The  commissioner  declined  to  grant  the  request  of  the  government  for 
the  adjournment,  and  called  John  H.  Mason  who  had  been  subpoenaed 
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ad  a  witness.  The  witness  not  appearing,  the  noarshal  was  ordered  to 
bring  him  into  court  on  adjourned  day  thereof;  and  cause  was  adjourned, 
as  stated,  until  August  27,  1890,  at  2  p.  m.  On  the  latter  day,  Mason 
not  appearing,  an  attachment  was  issued  for  his  arrest,  which  is  the 
warrant  recited  by  the  marshal  in  his  return  to  the  writ  of  habeas  corpus 
as  the  authority  for  holding  the  petitioner.  An  adjournment  was  had 
until  August  28th,  at  10  a.  m.  On  this  adjourned  day,  at  2:30  p.  m., 
the  government,  through  the  district  attorney,  moved  for  a  Qontinuance 
for  10  days,  which  the  commissioner  denied;  and  the  district  attorney 
then  requested  that  he  be  allowed  to  withdraw  the  complaints,  and  that 
the  prisoners  be  discharged.  The  commissioner  informed  the  district 
attorney  that  this  could  not  be  done;  whereupon  he  withdrew,  and  the 
commissioner  adjourned  until  the  29th,  and  a  new  subpoena  was  issued 
for  J.  H.  Mason.  The  service  of  this  writ-  of  habeas  corpus  was  reported 
by  the  marshal  at  that  day,  through  a  deputy,  to  the  commissioner. 
On  the  29th,  the  second  subpoena  for  Mason,  issued  August  28th,  was 
returned,  served,  and  the  commissioner  caused  the  marshal  to  call  John 
H.  Mason,  who  did  not  answer.  Adjournments  were  had  from  day  to 
day,  for  the  reason  that  said  witness  was  not  present,  up  to  the  time  of 
the  service  of  the  certiorari. 

The  method  pursued  by  the  commissioner  is  not  the  usual  one  of  con- 
ducting criminal  accusations.  The  United  States  district  attorney,  or  an 
attorney  appointed  by  the  government  for  a  special  purppse,  according 
to  all  authorities,  is  the  official  representative  of  the  government  in 
criminal  prosecutions.  I  cite  only  one:  Confiscation  Cases,  7  Wall.  457. 
His  requests  within  reasonable  limits  are  entitled  to  consideration.  A 
commissioner,  as  a  committing  magistrate,  should  never  refuse  a  re- 
quest by  the  government  for  a  reasonable  time  to  collect  and  procure 
proofs  for  the  purpose  of  inquiriDg  whether  there  is  a  probable  cause  of 
an  offense  against  the  laws,  and  particularly  so  when  the  proceeding  un- 
der the  state  law  for  the  arrest  and  commitment  of  offenders  gives  the 
state  a  right  to  an  adjournment  on  proper  showing.  And  it  can  seldom 
happen  that  a  commissioner  will  feel  bound  to  investigate  the  charges  in 
case  the  district  attorney  declines  to  prosecute.  Of  course,  when  a  crim- 
inal prosecution  has  been  instituted  before  a  commissioner,  and  the  ac- 
cused persons  have  been  arrested,  and  the  time  fixed  for  the  examination, 
the  district  attorney  has  no  authority  to  dismiss  the  proceedings,  and  an 
unwillingness  of  the  government  representative  to  proceed  will  not  pre- 
clude the  commissioner  from  investigating  charges  brought  before  him 
properly  authenticated;  but  it  has  been  found  by  experience  that  it  is 
more  conducive  to  the  orderly  administration  of  justice,  for  the  protection 
of  the  citizeny  and  the  complete  vindication  of  the  laws  in  discovering 
and  punishing  offenders,  to  let  the  government  representative,  who  is 
appointed  for  that  purpose,  and  upon  whom  the  duty  is  imposed  of  ob- 
lahnng  the  proofs,  inquire  whether  there  is  probable  cause  under  the  evi- 
dence collected  of  any  ofiense  against  the  law^,  and  conduct  an  exami- 
nation, if  necessary.  The  report  of  the  commissioner  shows  that  the 
government  representative  declined  to  act  in  the  prosecution  before  the 
V. 43F.no.  8— 33 
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commissioner  in  its  present  form;  and  it  becomes  a  serious  question 
whetlier  the  ends  of  justice  demand  an  examination  when  the  law  of- 
ficers of  the  government,  under  oath,  declare  that  important  testimony 
cannot  be  then  obtained.  What  purpose  would  be  subserved  by  such 
a  course  of  proceeding?  If  the  evidence  on  an  examination  is  insuffi- 
cient to  hold  the  accused  party,  or  no  evidence  is  produced,  he  must  be 
discharged;  but  such  discharge  is  not  a  finality  to  investigation  for  the 
same  offense,  and  it  may  well  be  doubted  whether  the  watchful  solicitude 
of  the  law  over  the  personal  liberty  and  security  of  the  citizen  necessarily 
imposes  on  the  commissioner  the  duty  of  investigating  alleged  charges  on 
evidence  regarded  by  the  government  representative  as  insufficient.  The 
government  should  be  held  to  reasonable  diligence  in  procuring  and  pro- 
ducing proofs,  and  if  no  proofs  are  presented  the  accused  should  be  dis- 
charged; but  it  would  seem  most  unusual,  if  not  indiscreet,  for  a  com- 
missioner to  refuse  the  government  a  reasonable  opportunity  to  collect 
the  testimony.  In  the  case  of  U.  8.  v.  Worms^  4  Blatchf.  332,  the  de- 
fendants, on  a  preliminary  warrant  for  examination,  were  committed 
for  an  unlimited  time.  They  were  imprisoned  some  two  months  with- 
out any  steps  being  taken  for  their  examination.  The  court  on  an  ap- 
plication for  their  discharge  decided  that  the  adjournment  should  be  for 
a  time  certain,  and  that  the  commitment  was  erroneous,  but  that,  where 
cause  is  sliown  on  the  part  of  the  government  for  further  delay  to  pro- 
cure testimony,  great  diligence  should  be  required  in  its  procurement, 
and,  in  case  of  neglect,  the  commissioner  should  discharge  the  accused 
persons,  and  while  the  court  considered  the  imprisonment  exceptionable 
and  irregular,  it  refrained  even  from  discharging  the  parties  on  the  gov- 
ernment representative  agreeing  to  a  speedy  hearing  of  the  case.  The  com- 
missioner, however,  considering  that  his  duty  required  the  continuance 
of  the  examination,  proceeded  on  his  own  motion  to  subpoena  witnesses 
in  behalf  of  the  government,  and  to  arrest  for  contempt  9  disobedience 
of  his  summons.  I  listened  attentively  to  the  very  able  and  ingenious 
argument  of  Judge  Shaw,  in  favor  of  sustaining  the  power  of  the  com- 
missioner to  arrest  and  punish  for  contempt;  and  if  he  is  correct  in  the 
construction  of  section  1014,  Rev.  St.  U.  S-.,  that  all  the  laws  of  the 
state  of  Minnesota  which  give  justices  of  the  peace  special  powers,  among 
which  is  the  power  to  punish  witnesses  for  contempt  in  the  examination 
of  offenders,  are  conferred  by  implication  upon  commissioners  by  that 
section,  then  his  position  is  impregnable.  Certainly  there  is  no  express 
language  giving  that  power.  It  is  necessary  then  to  look  to  this  section 
and  see  if  the  broad  construction  contended  for  is  correct.  By  that  sec- 
tion, undoubtedly,  congress  intended  to  assimilate  the  proceedings  for 
the  arrest,  imprisonment,  and  bail,  as  the  case  may  be,  to  the  mode  of 
procedure  prescribed  by  the  laws  of  the  several  states,  and  as  exercised 
by  justices  of  the  peace  when  acting  as  arresting,  examining,  and  com- 
mitting magistrates.  It  is  then  claimed  by  counsel  that  the  power  to 
examine  gives  the  right  to  subpoena  witnesses,  and,  as  an  incident  to  it, 
the  power  to  enforce  obedience  to  the  subpoena  by  arrest  and  punishment 
for  contempt. 


Digitized  by 


Google 


IN   BE   MA80N.  515 

To  arrest  and  punish' for  a  contempt  is  the  highest  exercise  of  judicial 
power,  and  belongs  to  judges  of  courts  of  record,  or  superior  courts. 
Where  jurisdiction  exists  there  can  be  no  review.  A  pardon  by  the  ex- 
ecutive is  in  most  cases  the  mode  of  release.  This  power  is  not,  and 
never  has  been,  an  incident  to  the  mere  exercise  of  judicial  function, 
and  such  power  cannot  be  upheld  upon  inferences  and  implications,  but 
must  be  expressly  conferred  by  law^  A  very  learned,  elaborate,  and 
well-considered  discussion  of  this  question  is  found  in  the  case  of  In  re 
Kerrigan,  33  N.  J.  Law,  344,  which  was  approved  in  Rhinehart  v.  Lance, 
43  N.  J.  Law,  311.^  In  this  case  the  recorder  of  the  city  of  Hoboken, 
by  law,  possessed  all  powers  conferred  on  justices  of  the  peace  in  the 
several  counties  of  the  state.  The  justices  of  the  peace  bad  the  power 
by  law  to  arrest,  examine,  and  commit  offenders;  and  it  was  claimed 
that,  this  being  a  judicial  function,  the  authority  to  punish  for  contempt 
was  incident  to  its  exercise.  While  admitting  that  some  authoritative 
text-writers  seem  to  have  supposed  this  was  the  law,  the  learned  court 
pointed  out  that  this  assumption  was  destitute  of  authority,  and  was 
explained  by  the  indefinite  use  of  the  word  "commit,"  (or  "imprison," 
which  is  the  language  under  section  1014,)  and  in  not  discriminating 
between  its  use  in  the  sense  of  committing  in  default  of  bail  to  answer 
before  a  criminal  court  on  indictment,  and  the  power  to  commit  by 
way  of  punishment.  The  learned  judge,  speaking  for  the  court,  shows 
that  by  the  common  law  only  courts  of  record  could  punish  contempts, 
and  that  the  powers  of  a  justice  of  the  peace  at  common  law  were 
originally  ministerial  entirely,  consisting  chiefly  in  preserving  the  peace, 
receiving  complaints,  issuing  summons  or  warrant,  taking  the  exami- 
nation of  witnesses,  and  of  the  informant,  and  bailing  or  committing 
♦he.  accused,  but  no  English  case  is  found  directly  asserting  the  power 
to  punish  for  contempt.  But  there  is  authority  of  the  courts  of  the 
United  States  directly  upon  this  question.  In  Re  Perkins,  on  habeas 
corpus  before  Circuit  Court  Judge  Gresham,  the  particular  question 
raised  here  was  decided.     Judge  Gresham  said: 

"It  is  a  stretch  of  language  to  say  that  the  panishment  of  a  witness  for  con- 
tempt, and  by  a  commissioner,  is  a  necessary  part  of  the  usual  mode  of  pro- 
cess against  offenders,  or  essential  to  the  exercise  of  any  power  expressly  con- 
ferred on  him  by  the  federal  law.** 

So  in  Ex  Parte  Doll,  before  the  late  United  States  Judge  Cad walader, 
in  1869,  (7  Phila.  595.)  Doll  had  been  arrested  on  complaint  made  by 
an  officer  of  the  internal  revenue  for  failing  to  appear  and  testify  in  re- 
lation to  his  income.  At  the  examination,  before  the  commissioner,  an 
order  was  made  that  "Doll  produce  his  books  before  the  commissioner, 
or  be  con^mitted  for  contempt."  On  refusal  to  comply,  he  was  commit- 
ted. Upon  the  hearing,  the  power  of  the  commissioner  to  arrest  and 
punish  for  contempt  was  raised.  The  judge,  in  discharging  the  pris- 
oner for  the  irregular  proceeding  of  the  commissioner,  inter  alia,  said  that — 

''lie  very  much  doubted  even  the  power  of  congress  to  invest  a  commissioner 
with  the  authority  in  a  proceeding  originally  instituted  before  him  to  sum- 
marily commit  a  citizen  for  an  alleged  contempt.    This  was  an  exercise  of  the 
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judicial  power  of  tbe  United  States,  which,  under  the  constitution,  could  not 
be  intrusted  to  an  officer  appointed  and  holding  his  office  in  the  manner  in 
which  these  commissioners  were  appointed  and  held  their  offices." 

In  the  celebrated  case  of  KHhoum  v.  Thompeon^  involving  the  question 
of  the  power  of  the  congress  to  arrest  and  punish  a  witness  for  contempt 
(103  U.  S.  182)  in  refusing  to  answer  questions  before  a  committee  of 
the  house,  Justice  Miller,  speaking  for  the  court,  among  other  things, 
said: 

**The  constitution  declares  that  no  person  shall  be  deprived  of  his  life,  lib- 
erfcj,  or  property,  without  due  process  of  law,  and  it  has  been  repeatedly  held 
by  the  United  States  supreme  court  that  this  means  a  trial  in  which  the  rights 
of  the  party  shall  be  decided  by  a  court  of  justice  appointed  by  law  and  gov- 
erned by  the  rules  of  law  previously  established." 

I  agree  with  Judge  Gresham  that — 
"We  only  look  to  the  state  of  Indiana  [in  this  case  Minnesota]  to  ascertain 
the  mode  in  which  powers  expressly  conferred  on  commissioners  by  the  fed- 
eral statute  shall  be  exercised,  *  «  «  and  it  is  not  necessary  to  the  due 
exei'cisie  of  the  power  to  arrest,  examine,  and  bail  that  commissioners  should 
have  authority  to  punish  for  contempt. " 

It  is  stated  that  the  commissioner  had  the  authority  to  arrest  the  peti- 
tioner for  tho  purpose  of  taking  him  before  some  court  having  authority 
to  punish  for  contempt,  and  that  he  was  about  to  do  this.  I  can  see  no. 
distinction  between  the  power  to  decide  that  a  contempt  has  been  com- 
mitted, and  forthwith  arrest  the  person,  and  the  authority  to  punish. 
The  arrest  is  for  the  purpose  of  punishment,  and  if  the  commissioner 
had  no  power  to  punish  he  could  not  deprive  the  petitioner  of  his  lib- 
erty, however  short  the  time  might  be. 

I  have  given  this  case  such  examination  and  reflection  as  opportunity 
has  afforded,  and  have  reached  the  conclusion  that  the  commissioner  had 
no  jurisdiction  to  issue  a  warrant  for  the  arrest  of  the  petitioner.  If 
wrong,  there  is  a  higher  tribunal  which  can  correct  the  error.  The  pe- 
titioner is  discharged. 
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la  re  Aliako. 

Jh  re  Varana. 

(Circuit  CowrU  8.  V.  New  York.    September  8, 1800.) 

ImOGRATiON— CoKTxoTB— Who  Abb. 

An  immiCTant  who  has  been  convicted  In  the  ootintry  from  which  he  oame  of  an 
assault  with  a  deadly  weapon,  and  has  served  the  term  of  imprisonment  imposed, 
ie  a  convict)  within  the  meaning  of  the  act  regulating  immigration. 

At  Law. 

A.  C.  Astarita,  for  relators. 

Abram  J,  Rose^  Asst.  U.  S.  Dist.  Atty, 

Lacombe,  Circuit  Judge.  The  relators,  by  their  own  admission,  were 
found  guilty  in  the  country  from  which  they  came  of  an  assault  with  a 
deadly  weapon.  They  were  sentenced  to  two  and  four  months'  impris- 
onment, resjJectively,  and  have  served  their  terms.  They  are  clearly 
convicts,  within  the  meaning  of  the  act  regulating  immigration. 


Tn  re  Cross  et  cd. 
(District  Court,  E.  D.  North  Carolina.    June  8, 189a) 

L  BxTRi^DTTiow— Objection  to  Trial— When  to  be  Taken. 

Where  an  indicted  person,  who  has  escaped  to  Canada,  and  against  whom  an 
extradition  warrant  has  been  issued,  returns  to  this  country  voluntarily,  under  an 
agreement  that  he  shall  only  be  tried  for  the  offense  for  which  he  has  been  indicted, 
and  he  is  thereupon  tried  and  convicted,  the  objection  that  the  crime  for  which  he 
was  tried  was  not  an  extraditable  offense  must  be  raised  at  the  trial  in  order  to 
be  available. 

2,  Same— Habeas  Corpus— Jueisdiction  of  Federal  Coitrt. 

An  application  for  the  release  of  such  person  on  habeas  corpiw,  because  not  tried 
for  an  extraditable  offense,  does  not  raise  any  question  under  the  constitution, 
treaties,  or  laws  of  the  United  States. 

8.  Same— FoROBRT. 

The  treaty  of  1843,  between  the  United  States  and  Qreat  Britain,  which  provided 
for  the  extradition  of  persons  charged  with  forgery,  allows  the  extradition  from 
Canada  of  a  fugitive' who  is  charged  with  an  act  which  was  forgery  by  the  laws  of 
Great  BriUin  in  1842. 

At  Law.     Petition  for  habeas  corpua. 
W.  B.  Henry ^  for  petitioners. 

Seymoxtb,  J.  Charles  E.  Cross  and  Samuel  C.  White  file  their  peti- 
tion for  a  writ  of  habeas  corpxis.  It  thereby  appears  that  they  are  con- 
fined in  the  county  work-house  of  Wake  county  under  a  judgment  pro- 
nounced by  the  superior  court  of  that  county  upon  an  indictment  charging 
them  with  forgery.    From  the  original  judgment  in  their  case  an  appeal 
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was  taken  to  the  supreme  court  of  North  Carolina,  where  it  was  affirmed, 
(7  S.E.  Rep.  715,)  and  thence  the  proceedings  were  carried  by  writ  of  error 
to  the  supreme  court  of  the  United  States,  upon  the  contention  that  the 
offense'  for  which  defendants  were  indicted  was  cognizable  only  in  the 
federal  courts.  The  supreme  court  having  affirmed  the  judgment  of  the 
supreme  court  of  North  Carolina,  (132  U.  S.  131,  10  Sup.  Ct.  Rep.  47,) 
the  sentence  of  the  state  court  is  now  being  carried  out  against  the  peti- 
tioners. They  now  allege  that  their  imprisonment  is  illegal  and  void, 
as  being  in  violation  of  the  treaty  of  1842  between  the  United  States  and 
Great  Britain.  The  facts  upon  which  it  is  contended  that  the  treaty  has 
been  violated  are  as  follows:  In  April,  1888,  the  prisoners,  fearing  ar- 
rest, as  theystate,  "sought  and  obtained  an  asylum  in  the  dominion  of 
Canada,"  whither  they  were  pursued  by  F.  H.  Busbee,  Esq.,  the  Unit- 
ed States  attorney  for  this  district,  acting  in  that  capacity,  and  also  as 
agent  for  the  state  of  North  Carolina,  and  one  C.  D.  Heartt.  These  two 
gentlemen  carried  with  them  all  necessary  papers  for  the  extradition  of 
defendants,  and  caused  them  to  be  arrested  in  Canada.  While  under 
arrest  defendants  entered  into  an  agreement  to  return  to  North  Carolina, 
and  thereupon  the  extradition  proceedings  were  abandoned.  The  agree- 
ment is  in  these  words: 

"Toronto,  Ontario,  April  3,  1888. 
"/n  the  Matter  of  the  Extradition  of  Chas.  E.  Cross  and  Sam  C.  White. 
Representing  the  state  of  North  Carolina  in  the  matter  of  adjustment  pending 
against  Clias.  E.  Cross  and  Sam  C.  Wlilte  in  the  superior  court  of  the  county 
of  Wake,  and  as  United  States  attorney  for  the  eastern  district  of  North  Caro- 
lina, charged  with  the  prosecution  of  all  offenses  against  the  United  Slates  in 
said  district,  I  stipulate  and  covenant  to  and  with  said  Cross  and  White  that, 
if  they  shall  surrender  themselves  to  Charles  D.  Heartt,  the  person  designated 
by  the  president  of  the  United  States  to  receive  them  under  the  extradition 
laws,  without  any  proceeding  under  the  extradition  act,  and  shall,  so  far  as 
they  may  be  able,  aid  in  the  delivery  to  the  special  receiver  of  the  State  Na- 
tional Bank  (F.  H.  Busbee)  of  the  money  brought  by  them  to  Canada,  and 
shall  return  with  said  Heartt  and  posse  to  the  state  of  North  Carolina,  there 
to  be  dealt  with  according  to  law,  I  will  not  institute,  or  permit  to  be  insti- 
tuted, in  the  courts  of  the  United  States,  any  indictment  or  prosecution  for 
any  offense  under  the  national  banking  laws;  and  that  in  behalf  of  the  state 
there  shall  be  no  prosecution  instituted  against  them,  or  either  of  them,  other 
than  those  for  which  extradition  is  or  was  about  to  be  sought,  to-wit:  (1) 
An  indictment  for  forging  a  promissory  note  for  $6,250,  (describing  it;)  (2) 
an  indictment  for  forging  a  promissory  note  for  87,500,  (describing  it;)  (3) 
an  indictment  for  forging  a  promissory  note  for  $5,800,  (describing  it.)  Tliat 
said  Cross  and  White  shall  be  received  upon  like  conditions  as  if  they  had 
been  extradited  upon  these  prosecutions,  and  none  other. 

"C.  E.  Cross. 

*'Sam  C.  White. 

•T.  H.  Busbee. 
**In  all  capacities." 

In  pursuance  of  this  agreement  defendants  returned  to  the  United 
States,  and  were  tried  for  forgery,  and  convicted.  Tlie  indictment  upon 
which  they  were  tried  is  annexed  to  this  petition.  It  was  found,  at 
March  term,  1888,  before  extradition  proceedings  were  begun,  or  the 
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agreement  which  was  substituted  for  them  was  made,  and  charges  the 
defendants  with  forging  a  promissory  note  for  $6,250,  purporting  to  be 
signed  by  D.  H.  Graves  and  W.  H.  Sanders,  "with  intent  to  defraud, 
contrary  to  the  form  of  the  statute,"  etc.  Petitioners  aver  that,  under 
the  above-cited  agreement,  they  were  entitled  to  the  same  immunities 
that  they  would  have  been  entitled  to  had  they  been  regularly  extradited, 
and  that  had  they  been  regularly  extradited  they  could  only  have  been 
tried  for  common-law  forgery  and  uttering;  no  other  kind  having  been 
contemplated  under  the  treaty  of  1842.  They  say  that  they  were  in  fact 
tried  and  convicted  of  a  statutory  forgery  and  uttering  differing  from 
common-law  forgery  in  proof  and  degree  of  punishment,  and  that  there- 
fore they  have  been  tried  for  a  different  offense  from  that  for  which  they 
might  have  been  extradited.  I  am  of  the  opinion  that  it  appears  from 
the  petition  itself  that  the  party  is  not  entitled  to  the  writ.  If  that  be 
so,  the  court  ought  n6t  to  grant,  as  is  asked,  an  order  to  show  cause,  but 
should  refuse  to  make  any  order  other  than  a  denial  of  the  writ.  Rev. 
St.  §  755.  I  do  not  mean  lo  say  that  a  writ  or  an  order  to  show  cause 
ought  to  be  issued  in  no  case  where  the  court  entertains  an  opinion  ad- 
verse to  the  petitioner.  The  question  may  be  one  of  suflBcient  novelty 
or  importance  to  justify  an  argument  or  notice;  but  in  the  matter  at  bar 
there  is  nothing  to  justify  further  investigation.  I  will  briefly  assign 
several  reasons,  any  one  of  which  is  fatal  to  the  petitioners'  right  to  the 
writ: 

1.  The  matter  is  rea  adjudicata.  If  Cross  and  White  were  put  upon 
trial  in  violation  of  an  agreement  between  the  state's  agent  and  them- 
selves, they  should  have  taken  the  objection  in  the  superior  court  of  Wake 
in  such  a  way  as  to  have  enabled  them  to  take  it  to  the  supreme  court, 
when  the  record  was  carried  there  by  the  writ  of  certiorari.  They  can- 
not be  allowed  to  take  their  case  to  the  court  of  last  resort  in  this  way. 

2.  Petitioners  were  tried  in  strict  conformity  to  the  agreement  they 
produce,  upon  an  indictment  pending  when  the  extradition  papers  were 
taken  out,  founded  on  one  of  the  notes  set  out  in  their  agreement  with 
Mr.  Busbee.  If  the  indictment  does  not  charge  an  extraditable  offense, 
that  objection  was  open  to  them  in  Canada.  They  consented  to  come 
to  North  Carolina  to  be  tried  on  this  very  indictment. 

3.  The  indictment  sets  forth  facts  which  constitute  forgery  at  common 
law;  but  it  is  not  conceived  that  that  is  material.  Since  the  recent  case 
of  U.  8.  V.  Rauscher,  119  U.  S.  407,  7  Sup.  Ct.  Rep.  234,  it  is  settled  that 
a  defendant  who  has  been  extradited  has  a  right  to  exemption  from  trial 
for  any  other  offense  than  that  for  which  he  has  been  surrendered  until 
he  shall  have  had  an  opportunity  to  return  to  the  country  from  which  he 
had  been  taken.  The  treaty  of  1842  provides  for  the  delivery,  mutually, 
to  and  by  the  respective  governments  of  the  United  States  and  Great 
Britain  of  all  persons  charged  with  the  crimes  of  murder,  assault  with 
intent  to  murder,  piracy,  arson,  robbery,  or  forgery.  Without  doubt 
the  treaty  contemplated  only  such  acts  as  were,  in  1842,  held  in  the  two 
countries  to  constitute  the  offense  specified.  Forgery  is  not  to  be  con- 
fined to  forgery  at  common  law,  but  includes  all  acts  that  were  forgery 
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in  England  and  the  United  States  at  the  date  of  the  treaty.  If  since 
that  date  any  state  should  have  passed  a  statute  giving  the  name  of  for- 
gery to  some  act  not  so  called  before, — as,  for  example,  lo  oral  false  rep- 
resentations,— such  false  representations,  although  designated  as  forgery, 
would  not  constitute  an  extraditable  offense  under  the  treaty.  But  these 
defendants  were  tried  for  an  offense  known  in  1842  as  "forgery"  in  all 
English  speaking  countries.  Forgery  may  be  defined  at  common  law  to 
be  the  fraudulent  making  or  altering  of  a  writing,  to  the  prejudice  of  an- 
other man's  right."  4  61.  Comm.  247.  The  punishment  was  fine  and 
imprisonment;  and  forgery,  at  the  time  when  the  commentator  wrote 
(1766)  it,  was  by  statute  a  capital  felony.  The  statute  in  force  in  Great 
Britain  in  1842  was  the  act  of  11  Geo.  IV.,  and  1  Wm.  IV.  c.  66.  Un- 
der  this  statute  the  forgery  of  a  promissory  note,  before  a  capital  felony, 
was  made  a  felony  punishable  by  either  transportation  or  penal  impris- 
onment; sb  that  neither  is  the  mode  of  trial  nor  the  punishment  of  the 
offense  charged  in  the  indictment  in  the  case  at  bar  different  from  what 
it  was  either  in  North  Carolina  or  in  England  in  1842. 

4.  No  question  arises  under  the  constitution,  treaties,  or  laws  of  the 
United  States,  and  therefore  the  federal  courts  have  no  jurisdiction.  The 
defendants  were  not  extradited,  and  therefore  could  not  have  been  tried 
in  violation  of  the  treaty  of  1842.  The  case  of  Ker  v.  lUinoiSf  119  U.  S. 
436,  7  Sup.  Ct.  Rep.  225,  was  a  stronger  one  than  this,  for  Ker,  who 
had  taken  refuge  in  Peru,  had,  pending  extradition  proceedings,  been 
kidnapped  in  that  country,  and  carried  to  Illinois  for  trial.  Neverthe- 
less the  supreme  court  held  that  no  case  arose  under  the  treaties,  laws, 
or  constitution  of  the  United  States.  Conceding,  contrary  to  the  fact, 
that  the  state  authorities  violated  the  contract  between  their  agent  and 
defendants,  there  would  at  most  arise  either  a  defense  to  be  interposed 
by  a  plea  of  abatement  to  the  prosecution  in  Wake  county  or  an  action 
for  damages,  neither  of  which  matters  are  relevant  to  this  proceeding. 

The  conclusion  reached,  then,  is  that  the  defendants  have  nothing 
whatever  to  complain  of,  sinc«  they  have  been  tried  in  strict  conformity 
to  their  own  agreement;  that,  if  they  had  ever  any  cause  of  objection  to 
the  trial  in  Wake,  they  lost  it  by  failing  to  interpose  in  apt  time  a  plea 
to  the  jurisdiction  of  the  case ;  that  no  federal  question  exists,  because 
the  defendants  were  never  extradited,  but  came  to  Nortli  Carolina  volun- 
tarily; and,  finally,  that  had  the  prisoners  been  extradited,  and  had 
they  in  proper  time  interposed  a  plea  in  abatement  on  the  grounds 
stated  in  their  petition,  the  federal  courts,  although  in  such  case  they 
would  have  had  jurisdiction  of  the  question  raised,  would  yet  have 
been  compelled  to  deny  the  writ  of  habeas  corpus^  because  it  would  still 
have  appeared  in  the  petition  and  accompanying  papers  that  defend- 
ants were  tried  for  an  offense  coming  within. the  terms  of  the  treaty  of 
1842,  and  for  the  very  offense  set  forth  in  the  extradition  papers.  The 
motion  for  a  writ  of  habeas  corpus^  and  also  the  motion  for  an  order  to 
show  cause,  denied. 
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RoBBiNS  €t  al.  V.  AuROBA  Watch  Co. 
{CircuU  Court,  N.  D.  IllinfA&.    July  81, 180a) 

1.  IXTRIVOCHXKT  OF  PaTEKT8>-EzTEN9  OT  ClAIM. 

The  first,  third,  fourth,  fifth,  and  sixth  claims  of  reissued  letters  patent  No. 
10,681  for  a  "stem-windine  watoh."  are  for  a  device  the  diatinctive  characteristic 
of  which  is  that  the  winding  and  nand-setting  engagements  are  not  effected  hy  the 
direct  force  of  the  push  and  pull  upon  the  stem-arbor,  but  are  brought  about  by 
longitudinal  movement  of  the  stem-arbor,  which  brings  into  action  certain  light 
springs  arranged  to  swing  the  yoke  which  carries  the  winding  and  setting  train 
that  ^is  no  positive  connection  with  the  stem-arbor.  Held,  that  these  claims  were 
infringed  by  a  device  accomplishing  the  same  result  bv  means  of  an  oscillating 
yoke  carrying  a  winding  and  hands-setting  train,  adapted  to  be  placed  in  winding 
and  setting  engagement  by  the  endwise  movement  of  the  stem-arbor  acting  on 
springs  in  such  a  manner  that  the  engagement  is  not  forced  by  the  direct  pusn  or 
pull  upon  the  stem-arbor. 
2l  Same— What  Constitutes  Infringement, 

-  Patent  No.  287,001  for  a  "watch  pendant**  covers  a  device  in  the  stem  to  lock  the 
arbor  in  either  the  winding  or  setting  position.  Held,  that  the  manufacturer  of 
watch  movements  only  did  not  infrioffe  this  patent,  though  his  movements  were 
adapted  to  be  used  in  any  case  fitted  with  the  device  covered  by  the  patent. 

8.  SaMB-— NOTELTT. 

The  claim  in  reissued  letters  patent  No.  10,681  for  a  "stem>winding  watch, "  for  a 
device  whereby  the  shifts  from  the  winding  and  hands-setting  engagements  to  each 
other  are  not  eifected  by  the  direct  force  of  the  push  and  pull  upon  the  stem-arbor, 
but  are  brought  about  by  longitudinal  movements  of  the  stem-arbor,  which  brini  • 
into  action  light  springs  arranged  to  swing  the  yoke  which  carries  the  winding  and 
setting  trains,  is  novel,  though  there  are  several  prior  patents  which  effect  these 
shifts  oy  means  of  the  direct  force  of  the  push  and  pull  upon  the  stem-arbor. 
4m  Same— Construction  of  Claims. 

The  claims  of  a  patent  mu^t  be  so  construed,  if  possible,  as  to  uphold  the  patent, 
and  though  they  may  be  broad  enough  to  include  results  as  well  as  devices,  yet, 
where  the  specific  devices  are  set  out  in  the  drawings  and  specifications,  the  claims 
should  be  construed  as  for  the  devices  there  shown. 

In  Equity. 

PrincUe  &  Russel  and  L.  JETiU,  for  complainants. 

Bondj  Adams  &  JoneSj  for  defendant. 

Blodgett,  J.  The  bill  in  this  case  charges  the  defendant  with  the  in- 
fringement of  reissued  letters  patent  No.  10,631 ,  granted  to  complain- 
ants, as  assignees  of  Duane  H.  Church,  on  the  4th  day  of  August,  1885, 
for  a  "stem-winding  watch," — the  original  patent  having  been  granted  to 
Church,  assignor,  to  the  American  Watch  Company,  July  ^,  1883,  and 
patent  No.  287,001,  granted  October  23,  1883,  to  Caleb  K.  Colby  for  a 
"watch  pendant."  The  improvement  covered  by  the  Church  patent  is 
applicable  to  the  class  of  watches  where  the  watch  is  wound  and  the 
hands  set  by  means  of  the  stem,  and  consists  of  an  osciUating  yoke,  car- 
rying upon  its  under  side,  pivoted  at  or  near  its  longitudinal  center,  a 
pinion,  which  is  so  set  as  to  engage  with  smaller  pinions  carried  at  each 
end  of  the  yoke.  This  central  wheel,  or  pinion,  having  beveled  cogs  on 
the  under  side  thereof,  which  engage  with  the  beveled  pinion,  winch  is 
set  in  the  line  of  the  stem,  and  into  which  the  inner  end  of  the  stem-ar- 
bor enters  a  short  distance,  by  a  square  or  octagonal  opening,  so  that  this 
beveled  pinion  can  be  rotated  by  the  stem-arbor.  By  rotating  the  steip- 
arbor,  motion  is  imparted  to  the  central  pinion  of  the  yoke^  whereby 
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such  motion  is  communicated  to  the  two  pinions  at  the  ends  of  the  yoke. 
Passing  through  the  small  beveled  pinion  with  which  the  stem-arbor 
engages  is  a  loose  sliding  block  or  bar,  which  meets  the  inner  end  of 
the  stem-arbor,  for  the  purpose  of  a  thrust  or  push  motion  of  the  stem- 
arbor,  and  acts  as  an  extension  or  prolongation  of  the  stem-arbor.  By 
pressing  the  stem-arbor  inward  this  sliding  bar  acts  upon  a  spring,  which 
throws  the  stem  winding  and  setting  train  into  engagement  with  the 
winding  wheel,  which  is  done  by  swinging  the  yoke  so  as  to  bring  the 
pinion  on  one  end  of  it  into  contact  with  the  winding  wheel,  when,  by 
rotating  the  stem-arbor,  the  watch  can  be  wound  up, — there  being  a  latch 
in  the  sheath,  or  case,  of  the  stem,  which  is  arranged  to  hold  the  stem- 
arbor  at  the  extreme  of  its  inward  movement,  whereby  the  winding  wheels 
are  kept  in  winding  engagement, — while,  when  it  is  desired  to  set  the 
hands,  the  stem  is  drawn  outwardly,  which  allows  a  spring  arranged  for 
that  purpose  to  swing  the  yoke  out  of  winding  and  into  setting  engage- 
ment. It  will  be  seen  that  a  latch  or  catch  in  the  stem,  which  shall 
hold  the  stem-arbor  safely  at  the  points  of  its  extreme  inward  and  out- 
ward movement,  is  necessary  to  the  working  of  this  stem- winding  and  stem 
hands-setting  device,  and  the  patent  shows  a  latch  or  retaining  device  in 
the  stem  to  lock  the  arbor  in  either  the  winding  or  setting  position,  gf 
,  •  which  Church  claimed  to  be  the  inventor,  and  for  which  claims  were  al- 
lowed him  in  his  original  patent;  but,  on  the  application  for  a  reissue,  an 
interference  wasdeclared  between  himself  and  Colby  as  to  these  claims,  on 
/  the  hearing  of  which  Colby  was  decided  to  be  the  prior  inventor  of  the 

locking  device  in  the  stem,  and  Church's  claims  for  that  part  of  his  device 
were  disallowed,  and  the  patent  for  that  feature  awarded  to  Colby.  The 
Church  patent,  therefore,  while  it  contains  a  description  of  the  latch  or 
retaining  device  in  the  stem-sheath  has  no  claims  covering  it,  but  the 
stem-winding  and  stem-setting  devices  of  his  patent  are  adapted  to  be 
used  only  with  some  device  for  locking  the  stem-arbor  in  its  inward  and 
outward  positions,  and,  perhaps,  this  comment  will  hold  true  as  to  all 
practical  stem-winding  and  stem-setting  watches.  Infringement  is 
charged  in  this  case  of  the  first,  third,  fourth,  fifth,  and  sixth  claims  of 
the  reissued  patent,  which  are: 

'*(1)  As  an  improvement  in  stem  winding  and  setting  watches,  a  winding 
and  hands-setting  train  which  is  adapted  to  be  placed  in  engagement  with  the 
winding  wheel  or  the  dial-wheels  by  the  longitudinal  movement  of  a  stem-ar- 
bor that  has  no  positive  connection  with  said  train,  substantially  as  and  for 
the  purpose  specified.  *  ♦  *  (3)  As  an  improvement  in  stem  winding 
and  setting  watches,  a  winding  and  hands-setting  train  which  is  adapted  to 
be  placed  in  engagement  witli  the  winding  wheel  or  the  dial-wheels,  by  the 
longitudinal  movement  of  a  stem-arbor,  and  is  normally  in  engagement  with 
said  dial-wlieels,  substantially  as  and  for  the  purpose  set  forth.  (4)  As  an 
improvement  in  stem  winding  and  setting  wat<;hes,  a  winding  and  hands-set- 
ting train  which  is  normally  in  engagement  with  the  dial-wheels,  in  combina- 
lion  with  a  rotatable  stem-arbor  that  has  no  positive  connection  with  said  train, 
and  is  adapted  to  be  moved  longitudinally  within  the  case  stem  to  cause  said 
winding  and  hands-setting  train  to  engage  with  the  winding  wheel,  and  to  be 
simultaneously  disengaged  from  said  dial-wheels,  substantially  as  and  for  the 
purpose  shown  and  described.    (5)  As  an  improvement  in  stem  winding  and 
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setting  watches,  a  winding  and  hands-setting  train  which  is  normally  in  en- 
gagement with  the  dial- wheels,  in  combination  with  a  rotatable  longitudinally 
movable  stem-arbor  that  has  no  positive  connection  with  the  watch  move- 
ment, and  when  moved  longitudinally  to  the  inner  limit  of  its  motion  will 
cause  said  winding  and  setting  train  to  be  disengaged  from  said  dial- wheels, 
and  engaged  with  the  winding  wheel,  and  when  moved  longitudinally  to  the 
uuter  limit  of  its  motion  will  permit  said  train  to  de  disengaged  from  said 
winding  wheel,  and  engaged  with  said  dial- wheels,  substantially  as  and  for 
the  purpose  specified.  (6)  As  an  Improvement  in  stem  winding  and  setting 
watches  the  combination  of  a  winding  and  hands-setting  train  which  is  nor- 
mally in  engagement  with  the  dial-wheels,  a  stem-arbor  having  no  positive 
connection  with  said  train,  and  an  intermediate  device  which  is  adapted  to 
communicate  the  longitudinal  inward  movement  of  said  stem-arbor  to  said 
winding  train,  and  cause  the  same  to  engage  with  the  winding  wheel,  sub- 
stantially as  and  for  the  purpose  shown  and  described." 

The  defenses  insisted  upon  are  (1)  that  the  patent  is  void  for  want  of 
novelty;  (2)  that  the  claims  sued  upon  are  too  general,  and  do  not  de- 
scribe with  sufficient  certainty  the  device  by  which  the  results  are  ef- 
fected; (3)  that  defendant  does  not  infringe. 

The  distinctive  characteristic  of  the  Church  device  is  that  the  winding 
and  hands-setting  engagements  are  not  effected  by  the  direct  force  of  the 
push  and  pull  upon  the  stem-arbor,  which  is  objectionable,  because  the 
force  of  the  hand  of  the  operator  directly  applied  is  liable  to  injure  the 
delicate  cog-wheel  mechanisms  which  are  thus  forced  into  contact  with 
each  other.  Thesfe  winding  and  hands-setting  engagements  are  brought 
about  by  longitudinal  movements  of  the  stem-arbor,  which  bring  into 
action  certain  light  springs  arranged  to  swing  the  yoke  which  carries  the 
winding  and  setting  traips.  For  instance,  the  watch,  as  ordinarily  car- 
ried in  the  pocket,  is  always  in  the  winding  engagement,  and  this  is  ef- 
fected by  pushing  the  stem-arbor  inwardly,  to  the  limit  of  its  movement 
in  that  direction,  when  it  is  caught  and  held  by  the  latch  in  the  sheath 
of  the  stem.  This  inward  movement  of  the  stem-arbor  carries  in- 
ward the  loose  sliding  bar  or  block,  N,  as  it  is  called  in  the  speci- 
fication, which  by  such  inward  movement  comes  in  contact  with  and 
swings  inwardly  an  arm,  which  by  such  inward  movement  causes 
a  spring  to  bear  upon  the  end  of  the  yoke  which  carries  the  winding 
train,  and  thereby  brings  the  winding  pinion  in  contact  with  the  wind- 
ing wheel  of  the  mainspring.  This  spring  being  light,  if  the  cogs  of 
these  wheels  meet  end  on,  or  do  not  mesh,  they  rest  in  contact  until  the 
winding  pinion  has  revolved,  when  its  cogs  come  at  once  into  engage- 
ment with  the  cogs  of  the  winding  wheel,  where  they  are  kept  in  wind- 
ing engagement  so  long  as  the  stem-arbor  is  held  at  its  inward  limit. 
When  the  stem-arbor  is  released  from  its  inward  movements  and  drawn 
outwardly,  it  releases  the  arm  upon  which  the  bar,  N,  has  been  pressing, 
and  another  spring  is  brought  into  action,  which  swings  the  yoke  out  of 
the  winding  engagement,  and  brings  the  end  carrying  the  hands-setting 
pinion  into  contact  with  the  dial-wheels,  and  the  cogs  of  the  respective 
wheels  mesh,  if  they  happen  to  meet  in  the  proper  relations,  and,  if  not, 
they  are  retained  in  contact  until  the  rotation  of  the  pinions  brings  the 
cogs  into  engagement. 
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It  will  be  seen  from  this  description,  if  I  have  made  it  clear,  that  the 
engagements  of  the  pinions  of  this  yoke  with  the  winding  and  dial  wheels 
ar^  effected  by  the  operation  of  springs,  which  are  brought  into  operation 
by  tfie  inward  and  outward  movements  of  the  stem-arbor.  It  is  because 
these  springs  are  in  their  natural  position,  and  not  constrained  when  the 
parts  are  in  the  hands-setting  engagements,  that  the  inventor  says  ^^that 
the  hands-setting  engagement  is  the  normal  condition  of  the  mechanism." 
It  is  not  claimed  that  Church  was  the  first  to  make  a  stem- winding  and 
stem  hands-setting  device  for  a  watch.  The  English  patent  shown  in 
this  case,  granted  in  1844  to  Adolph  Nicole,  shows  a  device  for  winding 
a  watch  and  setting  its  hands  by  the  stem-arbor,  the  winding  and  hand&- 
setting  train  consisting  of  a  V-shaped  metal  plate,  with  a  pinion  pivoted 
near  its  center,  having  cogs,  or  teeth,  on  its  outer  periphery,  ami  beveled 
cogs  on  the  under  side  of  its  rim.  The  beveled  cogs  engage  with  the 
beveled  pinion  attached  to  the  inner  end  of  the  stem-arbor,  which  has  an 
endwise  movement.  This  V-shaped  metal  plate  carries  upon  its  point  a 
small  pinion,  which  gears  with  the  large  central  pinion,  so  that,  by 
rotating  the  stem-arbor,  motion  is  transmitted  to  this  %mall  pinion  on 
the  end  of  the  plate.  This  V-shaped  metal  plate  is  pivoted  to  the  rim 
which  holds  the  movement  at  its  right-hand  comer  in  such  a  position 
that  the  small  pinion  on  its  point  rests  between  the  winding  wheel  and 
dial-wheels  of  the  watch,  and  by  pressing  on  the  stem-arbor  this  small 
pinion  is  swung  into  contact  with  the  winding  wheel,  while,  when  the 
stem-arbor  is  drawn  outwardly,  it  brings  the  pinion  into  engagement 
with  the  dial-wheels.  Here,  then,  is  shown  a  device  for  winding  and 
setting  the  hands  of  the  watch  by  a  longitudinal  movement  of  the  stem- 
arbor,  and  the  V-shaped  plate  shown  operates  substantially  in  the  same 
manner  as  the  oscillating  yoke  in  the  Church  patent.  But  the  stem- 
arbor  was  positively  connected  with  the  winding  and  setting  train,  and 
these  two  engagements  for  winding  and  setting  were  brought  about  by 
the  direct  pull  and  push  of  the  operator  upon  the  stem-arbor,  which  was 
liable  to  injure  the  delicate  structure  of  the  small  wheels,  if  they  happened 
to  come  in  contact  in  such  a  way  as  not  to  directly  engage  or  mesh  into 
each  other.  In  the  Lehman  American  patent  of  July,  1866j  a  stem- 
winding  and  stem  hands-setting  device  is  shown,  in  which  a  rotating  and 
longitudinally  moving  stem-arbor  is  made  to  work  the  winding  and 
hands-setting  mechanism  without  the  oscillating  yoke  or  plate.  The 
winding  and  hands-setting  engagements  being  brought  about  by  clutches 
arranged  upon  the  stem-arbor  within  a  movement,  so  that  this  stem- 
arbor  has  a  positive  connection  with  the  movement  or  works  of  the  watch, 
and  with  the  hands  setting  and  winding  train.  The  engagements  of  the 
winding  and  hands-setting  train  are  also  effected  by  the  pull  and  push 
of  the  stem-arbor,  which  makes  the  mechanism  liable  to  be  injured  in 
bringing  about  these  engagements,  as  I  have  already  described.  These 
two  patents  seem  to  me  to  be  fair  representative  types  of  the  different 
classes  of  stem-setting  and  stem-winding  watches,  which  are  shown  in  the 
art,  from  the  proofs  in  the  case.  The  Camahan  patent  of  October,  1881, 
shows  an  oscillating  yoke  carrying  the  wheels  at  each  end,  which  are 
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respectively  brought  into  engagement  with  the  winding  and  setting 
wheels  by  longitudinal  movements  of  the  stem-arbor.  The  patent  granted 
to  Charles  V.  Woerd,  February  9,  1883,  also  shows  an  oscillating  yoke 
carrying  a  winding-pinion  at  one  end,  and  the  hands-setting  pinion  at 
the  other  end,  by  means  of  which  the  winding  and  hands-setting  engage- 
ments are  obtained  through  the  instrumentality  of  a  longitudinally  mov- 
ing stem-arbor;  but  in  both  the  latter  devices,  as  in  the  Nicole  patent, 
the  force  of  the  pull  or  push  to  effect  these  engagements  is  expended 
upon  the  wheels,  and  is  therefore  liable  to  injure  the  wheels  in  the  man- 
ner which  has  been  described.  So  that  Church  seems  to  have  .been  the 
first  in  the  art  to  obtain  the  winding  and  setting  engagements  by  means 
of  springs,  which  were  brought  into  action  by  the  inward  and  outward 
movements  of  the  stem-arbor,  thereby  avoiding  the  liability  to  injure  the 
wheels. 

It  is  true  there  is  but  little  difference,  mechanically  speaking,  between 
the  operation  of  the  Carnahan  and  Woerd  devices,  and  the  device  of 
Church.  Both  Carnahan  and  Woerd  show  the  winding  engagement  as 
the  normal  condition  of  their  watch,  and  the  hands-setting  engagement 
to  be  the  exceptional  or  constrained  condition.  But,  as  I  have  already 
said,  their  mechanism  and  arrangement  of  operative  parts  is  such  that 
the  pull  and  push  upon  the  stem-arbor  is  transmitted  directly  to  the 
wheels  which  are  to  be  brought  into  engagement,  and  therein  they  dif- 
fer from  the  Church  device.  The  advantages  claimed  for  the  Church 
device  are  (1)  that  the  movement  can  be  removed  from  the  case  of 
the  watch  without  taking  the  movement  apart  so  as  to  remove  the  stem- 
arbor;  (2)  that  there  is  no  liability  to  injure  the  wheels  in  effecting  either 
the  setting  or  winding  engagements. 

As  to  the  first  advantage  insisted  upon,  it  appears  clearly  fro'm  the 
proof  that  Church  was  by  no  means  the  first  to  show  a  device  whereby 
the  movement  could  be  taken  from  the  watch  without  removing  the 
stem-arbor,  or  disturbing  the  same.  It  is  shown  in  the  Brez  patent  of 
July,  1876,  in  the  Fitch  patent  of  April,  1879,  in  the  Eisen  patent  of 
December,  1880,  and  in  the  Woerd  patent,  which  I  have  already  cited, 
besides  in  several  other  patents  which  appear  in  evidence  in  the  case, 
and  which  it  is  unnecessary  to  refer  to.  But  I  find  in  none  of  the  pat- 
ents dted  any  mechanism  which  effects  the  winding  and  setting  engage- 
ments by  means  of  springs  which  are  brought  into  action  in  such  a  man- 
ner as  to  reUeve  the  wheels  from  the  direct  force  of  the  pull  and  push 
upon  the  stem-arbor.  As  I  have  already  said.  Church  did  not  invent 
the  short  stem-arbor  which  allowed  of  the  removal  of  the  movement 
from  the  case  of  the  watch,  nor  did  he  invent  the  latch  or  lock,  in  the 
sheath  of  the  stem-arbor,  by  means  of  which  the  stem-arbor  is  retained 
at  the  limit  of  its  inward  or  outward  movement,  but  he  has  adjusted  and 
attached  what  he  did  invent  to  be  used  with  such  a  stem-arbor,  and  I 
therefore  think  he  has  the  right  to  claim  that  his  winding  and  hands- 
setting  train  has  no  positive  connection  with  the  stem-arbor,  as  ho  has, 
by  means  of  his  sliding  block,  N,  within  the  movement,  secured  all  the 
results  which  would  be  accomplished  by  a  longer  stem-arbor.    This  slid- 
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ing  block  or  bar^  while  it  has  no  positive  connection  with  the  stem-arbor, 
being  so  arranged  in  connection  with  the  stem-arbor  that  it  is  pushed 
inwardly  by  the  inward  movement  of  the  stem,  and  follows  the  stem-ar- 
bor outwardly,  when  the  stem  is  withdrawn  to  its  inward  limit,  by  rea- 
son of  the  action  of  the  springs  belonging  to  the  winding  and  hands-set- 
ting trains. 

As  to  the  criticism  that  the  claims  of  the  complainants'  patent  are  too 
broad,  and  include  results  rather  than  devices,  I  will  merely  say,  it  is 
one  of  the  settled  canons  for  the  construction  of  the  claims  of  a  patent 
that  they  must  be  so  construed,  if  possible,  as  to  uphold  the  patent,  and, 
in  the  light  of  this  rule,  when  the  first  claim  is,  in  terms^  for  a  winding 
and  hands-setting  train  that  is  adapted  to  be  placed  in  engagement  with 
the  winding  and  dial  wheels  of  the  watch  by  a  longitudinal  movement 
of  the  stem-arbor  that  has  no  positive  connection  with  the  train,  the 
claim  cannot  be  held  to  mean  any  kind  of  a  winding  or  bands-setting 
train,  but  such  an  one  as  is  shown  in  the  specifications  and  drawings  of 
the  patent.  If  the  claim  is  held  to  mean  any  winding  and  setting  train 
adapted  to  be  put  into  winding  and  setting  engagement  by  a  longitu- 
dinal movement  of.  the  stem-arbor,  which  has  no  positive  connection 
with  the  train,  then,  it  would  manifestly  be  anticipated  by  the  Woerd 
and  Carnahan  patents,  and  perhaps  other  inventors  who  show  winding 
and  setting  trains  adapted  to  be  placed  in  winding  and  setting  engage- 
ments by  endwise  movements  of  stem-arbors  that  have  no  positive  con- 
nection with  such  trains.  And  this  explanation  applies  to  all  the  claims; 
if  they  are  to  be  read  in  the  broadest  sense  of  which  their  language  is  ca- 
pable of  being  understood,  then  they  are  obnoxious  to  the  criticism  that 
they  are  claims  for  results  and  not  for  devices.  But  the  words,  "sub- 
stantially as  and  for  the  purpose  shown,"  take  us  back  to  the  specifica- 
tions and  drawings,  and  bring  the  devices  there  shown  into  the  claims, 
and  I  construe  the  claim  as  for  the  devices  there  shown.  Therefore, 
while  these  claims  are  broad,  I  think  they  can  be  sustained  as  for  the 
devices  which  are  described.     Corn-Planter  Patenty  23  Wall.  218. 

Upon  the  question  of  infringement,  I  think  it  only  needs  a  compari- 
son of  the  complainants'  patent  with  the  defendant's  watch  to  see  that 
there  is  no  substantial  ditl'erence  between  them.  Defendant's  watches, 
three  of  which  are  in  evidence,  show  an  oscillating  yoke  carrying  a  wind- 
ing and  hands-setting  train  adapted  to  be  placed  in  winding  and  setting 
engagement  by  the  endwise  movement  of  the  stem-arbor,  by  means  of 
a  loose  sliding  prolongation  of  the  stem-arbor,  like  complainants'  bar, 
or  block,  N,  which,  when  the  stem-arbor  is  pushed  inward,  brings  into 
action  a  spring  which  throws  the  end  of  the  yoke  carrying  the  winding 
pinion  into  contact  with  the  winding  wheel,  and  which,  when  the  press- 
ure of  the  stem-arbor  is  withdrawn,  throws  the  winding  pinion  out  of 
engagement  with  the  winding  wheel,  and  the  setting  wheel  into  setting 
engagement  with  the  dial-wheels,  by  the  action  of  springs,  and  which 
secure  the  same  result  as  the  complainants'  patent;  that  is,  the  engage- 
ment is  not  forcecl  by  the  direct  push  or  pull  upon  the  stem-arbor,  but 
by  the  more  gentle  action  of  the  springs.     Therefore,  while  there  is  some 
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slight  change  in  the  mechanism,  it  is  practically  the  same  as  that  of  the 
complainants'  patent.  While  defendant  contends  that  the  normal  con- 
dition of  its  watch  is  that  of  the  winding  engagement,  yet,  the  pioment 
the  pressure  upon  the  stem-arbor  is  withdrawn,  the  action  of  the  spring 
throws  it  into  setting  engagement  the  same  as  in  the  complainants'  pat- 
ent. In  other  words,  as  I  understand  the  operation  of  defendant's  watch, 
it  is  normal  in  the  setting  engagement  the  same  as  complainants';  it  is 
only  in  winding  engagement  while  constrained  there  by  pressure  from 
the  stem-arbor  pushed  inward  to  its  inner  limit. 

As  I  have  already  said,  the  Colby  patent,  upon  which  this  suit  is 
brought,  refers  only  to  the  locking  device  in  the  stem-arbor,  so  far  as 
this  suit  is  concerned,  which  locking  device  is  in  the  pendant  sheath  of 
the  stem-arbor.  The. proof  shows  affirmatively  that  the  defendant  only 
manufactures  the  movements  of  watches;  that  it  has  never  made  any 
watch-cases,  and  has  never  made  any  stems  or  pendants  with  this  lock- 
ing device;  and  the  complainants  admit  that  the  only  ground  for  hold- 
ing the  defendant  liable  upon  this  Colby  patent  is  that  it  is  a  contribu- 
tory infringer,  inasmuch  as  its  movements  are  adapted  to  be  used  with 
the  Colby  pendant,  or  stem-locking  device.  I  think  it  is  an  abundant 
answer  to  this  claim  that  the  delendant's  movement  is  adapted  to  be 
used  with  any  watch  which  has  the  stem-arbor  not  directly  connected 
with  the  stem-winding  and  hands-setting  trains.  Several  such  stem-ar- 
bors are  shown  in  the  proofs.  In  the  Himmer  patent  a  device  is  shown 
for  locking  the  stem-arbor  in  its  various  positions  by  means  of  a  catch 
or  latch,  which  could  undoubtedly  be  applied  to  pendants,  or  to  the 
complainants'  watch,  if  they  saw  fit.  I  therefore  find  that  there  is  no 
infringement  of  the  Colb}'  patent.  A  decree  niay  therefore  be  prepared 
finding  that  the  defendant  infringes  the  first,  third,  fourth,  fifth,  and 
flixth  claims  of  the  Church  patent,  and  that  it  does  not  infringe  the  Colby 
patent,  and  the  bill  is  dismissed  as  to  the  Colby  patent. 


Consolidated  Roller-Mill  Co.  v.  Barnard  &  Leab  Manuf'g  Co. 

{CircuU  Court,  N.  D.  Illinaia,    February  10, 1890.) 

L  Patents  for  Invention— Anticipation— Mechanical  Equivalents. 

Patent  No.  222,895,  granted  December  28, 1879,  to  WiUiam  D.  Gray,  for  *<an  im- 
provement in  roller  grinding-machines, "  and  patent  No.  238,677,  granted  March  8, 
1881,  to  said  Gray,  for  a  "roller-mill  for  grinding  grain, "are  anticipated  by  the 
Nemelka  Austrian  and  French  patents  of  1875,  and  the  Nemelka  Lake  English  pat- 
ent of  1877;  the  adjustments  of  the  rolls  provided  for  by  by  the  Grav  patents  being 
accomplished  by  substantially  the  same  instrumentality  adopted  by  the  Nemelka 
patents,  though  somewhat  differently  placed  or  modified. 

2»  Same— Patentability— Invention. 

Reissued  patent  No.  10,139.  granted  to  W.  H.  OdeU,  for  a  ** roller-mill,'*  (original 
gfanted  December  13,  1881,)  is  void  for  want  of  invention,  the  device  being  but  the 
connection  of  the  two  shafts  in  a  double  roller  mill,  so  as  to  obtain  a  simultaneous 
operation  of  the  two. 
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%.  Bamm, 

Patent  No.  289,028,  granted  December  26, 1882,  to  Hans  BtrTtholi,  for  a  •roll«r 
grinding-mUl,  **  is  but  a  modified  form  of  the  first  Qray  patent,  tbera  being  no  p«^ 
entable  differenoe  in  the  devices. 

In  Equity. 

Rodney  Mason^  for  complAinant. 

Parkimon  <fc  ParkiiMcm  and  John  W.  Munday,  for  defendant. 

Blodoett,  J.  The  bill  in  this  case,  as  amended,  chai^ges  the  infringe- 
ment by  defendant  of  patent  No.  222,895,  granted  December  23,  1879, 
to  William  D.  Gray,  for  "an  improvement  in  roller  grinding-millB." 
Patent  No.  238,677,  granted  March  8,  1881,  to  the  said  Gray,  for  a 
"roller-mill  for  grinding  grain.**  Reissued  patent  No.  10,139  granted 
June  20,  1882,  to  W.  H.  Odell,  for  a  "roUer-mill,"— the  original  of 
said  last-named  patent  having  been  granted  December  13,  1881, — and 
patent  No.  269,623,  granted  December  26,  1882,  to  Hans  Birkholz  for 
a  "roller  grinding-mill." 

While  the  bill  charges  infringement  of  each  of  these  several  patents 
in  general,  terms,  the  complainant's  proof  limits  the  charge  to  the  in- 
fringement of  the  fourth,  fifth,  and  sixth  claims  of  Gray's  patent  No. 
222,895;  second  and  third  claims  of  Gray's  patent  No.  238,677;  sec- 
ond claim  of  Odell's  reissued  patent  No.  10,139;  first  claim  of  Birk- 
holz's  patent  269,623. 

All  these  patents  are  intended  to  .b^  applied  to  machinery  for  the 
purpose  of  grinding  grain  by  means  of  rollers  in  place  of  millstones  in- 
troduced into  this  country  at  a  comparatively  recent  date. 

It  is  conceded  that  the  process  of  grinding  grain  by  means  of  rollers 
as  a  substitute  for  the  immemorial  millstones  originated  in  Europe, 
and  that  the  devices  therefor  had  been  brought  to  an  approximately 
successful  operation  long  before  they  were  adopted  in  the  United 
States.  Hence  all  the  patents  in  question  here  are  for  what  are  claimed 
to  be  improvements  on  the  roller-mills  of  Europe,  as  our  manufacturers 
found  them  developed  and  in  use  there.  The  Gray  patent  No.  222,895, 
granted  December,  1879,  is  said  in  the  specifications  to  relate  to  roller 
grinding-mills,  and  to  consist  of  a  peculiar  construction  and  arrangement 
of  devices  for  adjusting  the  rolls  vertically,  as  Well  as  horizontally, 
whereby  any  unevenness  in  the  wear  of  the  rolls,  or  their  journals  or 
parts,  may  be  compensated  for,  and  the  grinding  or  crushing  surfaces 
kept  exactly  in  line.  The  invention  also  consists  in  the  device  for  sepa- 
rating the  rolls  when  not  in  action,  without  disturbing  their  parallelism. 
Only  those  portions  of  the  devices  covered  by  this  patent,  which  provide 
for  the  lateral  adjustment  of  the  surfaces  of  the  rolls,  so  as  to  secure  the 
parallelism  of  their  surfaces,  and  which  provide  for  the  separating  of  the 
rolls  from  their  working  position  without  disturbing  their  parallelism, 
and  the  feature  which  regulates  the  working  pressure  of  the  rolls,  are  in 
question  here. 

The  proof  shows  that  it  was  common  in  the  European  roller-mills, 
before  Gray's  device  was  produced,  to  secure  this  element  of  adjusta- 
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uUity  by  setting  one  of  the  rollers  in  fixed  journals,  while  the  other 
roller  was  set  in  a  movable,  sliding,  or  swinging  frame,  so  as  to  be 
capable  of  such  vertical  and  horizontal  movement  as  to  allow  the  requi- 
site vertical  and  horizontal  adjustments.  Finding  the  mechanism  in  this 
stage  of  development, — ^that  is,  with  one  movable  roller, — and  without 
considering  for  the  present  any  of  the  devices  older  than  Gray's  for  secur- 
ing the  desired  parallelism  of  the  surface  of  the  roller,  Gray,  by  this 
patent,  secured  this  adjustment  of  parallelism  of  surface  by  means  of 
two  rods,  G,  extending  horizontally  from  the  ends  of  the  fixed  roller 
frame  to  the  swinging  frame,  which  holds  the  movable  roller ;  and  these 
rods,  being  screw  threaded  at  some  distance  on  each  end,  allowed  the 
desired  adjustment  for  parallelism  to  be  made  by  manipulating  nuts 
upon  these  ends  so  as  to  draw  and  hold  the  movable  rolls  into  the  right 
relation  to  the  surface  of  the  fixed  roller.  And,  in  order  to  allow  the 
movable  roll  to  yield  or  give  way  in  case  a  hard  substance,  like  a  wire, 
nail,  or  gravel-stone  should  get  between  the  grinding  surfaces,  spiral 
springs  are  interposed  between  the  bearings  of  this  roll  upon  these  ad- 
justing rods  and  the  point  where  they  are  attached  to  the  swinging  frame. 
It  had  also  been  found  in  practical  use  before  Gray  entered  the  field  that, 
when  the  mill  was  stopped  with  some  grain  yet  in  the  hopper,  the  grain 
would  fall  into  the  space  between  the  rolls,  where  it  would  rest,  and  act 
as  a  wedge  or  brake  to'greatly  retard,  if  not  prevent,  the  starting  of  the 
mill  again;  and  provision  is  therefore  made  for  separating  the  rolls, 
without  disturbing  their  grinding  adjustment  for  parallelism,  by  means 
of  nuts  upon  the  threaded  ends  of  the  rods,  G.,  where  they  are  attached 
to  the  frame  which  holds  the  stationary  roller,  or  by  cams  or  eccentrics 
working  upon  the  ends  of  these  adjusting  rods.  These  features  of  the 
patent  are  covered  by  the  fourth,  fifth,  and  sixth  claims,  which  are: 

^(4)  In  combination  with  the  movable  roller  bearing,  therody  G,  adjustable 
stop  devices  to  limit  the  inward  movement  of  the  bearing,  an  outside  spring 
urging  the  bearing  inward,  and  adjusting  devices,  substantially  such  as  shown, 
to  regulate  the  tension  of  the  spring.  (5)  In  combination  with  the  roller 
bearing,  the  adjusting  rod  provided,  at  one  end  with  a  stop  to  limit  the  in  ward 
movement,  a  spring,  and  means  for  adjusting  the  latter,  and  provided  at  the 
other  end  with  a  stop  and  holding  devices,  substantially  as  shown  and  de- 
scribed. (6)  The  combination  of  the  bearing,  D,  rod,  G,  nut,  I,  spring,  H,  nut» 
j\  stop,  n,  and  nut,  o." 

The  feature  of  the  Gray  f)atent  No.  238,677,  which  is  in  controversy 
here,  is^the  provision  for  working  the  eccentrics  to  which  the  ends  of 
the  rods,  G,  of  the  first-mentioned  patent  are  attached,  where  those  rods 
are  fastened  to  the  frame,  which  holds  the  stationary  roll,  by  means  of 
the  rod  or  shaft  which  connects  the  two  eccentrics,  and  enables  the  op- 
erator to  work  these  two  eccentrics  by  one  movement  of  this  connecting 
rod,  so  that  both  the  rods,  G,  are  equally  extended  or  shortened  fey  the 
motion  of  this  rod,  thereby  throwing  the  rolls  apart,  so  that  the  grain 
may  drop  through  between  them  without  wedging  the  rolls  when  the 
mill  stops,  and  drawing  them  together  again  in  their  grinding  position 
when  the  mill  is  put  in  motion,  instead  of  requiring  the  operator  to 
manipulate  separately  the  nut  or  cam  on  the  end  of  each  rod,  G,  for  such 
v.43F.no.8— 34 
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purpose.     These  characteristics  of  this  patent  are  coverefi  by  the  second 
and  third  claims,  which  are : 

^*(2)  In  combination  with  the  swinging  roll  supports,  E,  and  the  rods,  G, 
connected  thereto;  the  eccentrics,  H,  shafts,  I,  and  rod,  K.  (3)  In  combination 
with  the  movable  roll  supports,  E,  and  the  rods,  G,  adjustably  connected  thereto, 
a  transverse  shaft,  I,  provided  with  two  eccentrics  connected  to  the  rods,  G,  at 
opposite  ends  of  one  roll,  whereby  the  roll  may  be  thrown  into  and  out  of  ac- 
tion instantly  without  changing  the  adjusting  devices." 

The  feature  of  the  reissued  Odell  patent  No.  10,139,  in  controversy 
here,  is  a  device  for  throwing  the  two  sets  of  rolls  in  a  double  roller-mill 
apart  from  their  grinding  position,  and  bringing  them  together  again  by 
the  movement  of  a  single  lever  or  bar.  This  lever  being  so  arranged  as 
to  work  simultaneously  with  the  rod  or  cams  of  the  rods,  G,  or  their 
equivalents  in  the  first  Gray  patent,,  and  this  feature  of  the  patent  is  cov- 
ered by  the  second  claim,  which  is: 

'*(2)  In  a  roller-mill,  the  combination  with  the  adjustable  rolls  and  journals, 
of  transverse  shafts,  h,  a  through  shaft,  J,  link  mechanism  connecting  the  said 
shafts,  and  a  single  hand  lever,  K,  connected  with  the  through  shaft,  for 
simultaneously  adjusting  both  sets  of  rolls  by  a  single  lever  movement,  sub- 
stantially as  described." 

The  Birkholz  patent  No.  269,623,  so  far  as  in  question  here,  shows  a 
frame  having  a  fixed  or  stationary  roller,  with  a  swinging  frame  or  cas- 
ing pivoted  to  the  fixed  frame  carrying  the  other  roller,  and  a  transverse 
rod  like  Gray's  rod,  G,  whereby  the  distance  of  the  roller  and  swinging 
frame,  or  movable  roller,  from  the  fixed  roller,  can  be  adjusted  by  means 
of  nuts  working  on  this  rod,  and  a  spring  at  one  end  of  the  rod  to  relieve 
the  rolls  in  case  any  unusually  hard  substance  comes  between  them. 
This  feature  is  covered  b}^  the  first  claim  of  the  patent,  which  is: 

"(1)  The  combination,  substantially  as  before  set  forth,  of  the  fixed  roller 
supporting  standard,  the  movable  roller  carrying  casing  pivoted  thereto,  the 
adjustable  gauge  rod,  the  nut  thereof,  held  by  the  standard,  and  the  spring  con- 
nected with  said  rod,  and  adjustable  in  tension  independently  thereof." 

The  defenses  insisted  upon  are:  (1)  Want  of  patentable  novelty  in 
the  claims  of  which  infringement  is  charged.  (2)  That  the  defendant 
does  not  infringe. 

I  have  already  said  that  when  Gray  entered  the  art  he  found  already 
there  methods  of  adjusting  the  rolls  so  as  to  bring  their  axes  into  the 
same  horizontal  plane  and  methods  of  adjusting  the  parallelism  of  the 
surface  of  the  rolls.  I  may  add  he  found  also  methods  of  separating  the 
roUs  so  that  they  would  not  bind  or  be  wedged  by  the  grain  dropping 
between  them  when  the  rollers  were  at  rest,  which  separation  did  not 
disturb  their  parallelism,  and  the  material  questions  are  whether  Gray's 
mode  'of  securing  these  several  adjustments  are  new  in  the  art,  and  if 
they  are  found  so,  then  whether  the  defendant  has  copied  Gray  or  the 
older  machines.  I  do  not  deem  it  necessary  to  analyze  all  the  prior  de- 
vices put  in  evidence  by  the  defendant,  and  which  it  is  claimed  show  the 
same  adjustments  accomplished  prior  to  Gray's  invention  by  other  in- 
ventors, it  being,  as  I  think,  sufficient  to  consider  the  Nemelka  Austrian 
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patent,  and  the  Nemelka  French  patent  of  1875,  and  the  Nemelka  Lake 
English  patent  of  1877,  together  with  some  casual  reference  to  the  other 
patents  and  descriptions  found  in  the  record.  Gray,  in  his  first  patent, 
provided  for  four  adjustments,  or  what  may  be  called  adjustments: 

"(1)  The  vertical  adjustment,  which  was  intended  to  bring  the  axis  of  the 
rolls  into  the  same  horizontal  plane,  which  is  not  in  question  here.  (2)  The 
adjustment  of  the  surface  of  rolls  to  parallelism,  thatls,  bringing  their  grind- 
ing surfaces  parallel  to  each  other,  so  that  they  would  grind  uniformly  their 
entire  length.  (This  is  called  '  tramming '  In  the  proofs,  the  word  being  im- 
ported into  this  art  of  milling  from  the  older  art  of  grinding  with  millstones, 
where  it  was  necessary  to  bring  the  grinding  surfaces  of  ttie  stones  into  per- 
fect parallelism  with  each  other,  in  order  that  they  miglit  grind  uniformly  all 
the  grain  that  passed  between  them.)  (§)  The  device  for  spreading  the  rolls 
apart,  or  throwing  them  out  of  working  position,  to  prevent  their  becoming 
wedged  or  bound  by  the  grain  dropping  between  them  without  disburbing 
their  adjustment  for  parallelism  or  their  vertical  adjustment.  (4)  And  ad- 
justing the  pressure  of  the  spring  so  as  to  hold  the  rollers  with  sufficient 
rigidity  together  for  the  purpose  of  grinding,  and  at  the  same  time  allowing 
them  to  yield  when  any  unusually  or  unexpectedly  hard  substance  should 
come  between  them." 

And  the  devices  of  his  patent  which  are  here  brought  in  question  all 
have  reference  to  these  adjustments.  An  examination  of  the  Nemelka 
devices  as  exhibited  in  his  Austrian  and  French  patents  and  in  the  Eng- 
lish patent  to  Lake,  and  in  the  model  of  the  French  Nemelka  patent, 
which  is  before  the  court,  and  was  used  upon  the  hearing,  shows  that 
each  of  these  adjustments  is  provided  for  in  those  patents,  and  by  sub- 
stantially the  same  instrumentality  which  were  adopted  by  Gray,  al- 
though somewhat  differently  placed  or  modified.  For  illustration.  Gray 
provided  for  the  vertical  adjustment  by  a  cam  or  eccentric,  working 
upon  the  pivot  by  which  the  swinging  arm  carrying  the  movable  roUer 
was  attached  to  the  frame,  while  Nemelka  accomplished  his  vertical  ad- 
justment by  a  screw  worked  by  a  worm,  which,  for  the  purposes  of  the 
question  here,  must,  I  think,  be  considered  the  equivalent  of  Gray's  cam 
or  eccentric.  Nemelka  also  showed  a  swinging  frame  carrying  a  mova- 
ble roller,  with  a  cam  working  upon  the  pivot  by  which  the  swinging 
frame  was  fastened  to  the  fixed  frame,  by  means  of  which  the  rolls  could 
be  separated  without  disturbing  their  parallelism,  and  a  provision  for  ad- 
justing the  rollers  to  parallelism  by  sliding  the  pivoted  attachment  upon 
the  fixed  frame.  He  also  shows  .a  spring  to  hold  the  movable  roll  to  its 
grinding  position  and  pressure,  with  means  for  regulating  the  pressure 
of  the  sj^ring  and  the  grinding  distance  by  means  of  cams,  screws,  and 
nuts,  and  I  cannot  resist  the  conclusion  that  all  which  Gray  did  by  his 
first  patent,  under  consideration,  was  to  secure  the  same  adjustments 
which  are  shown  in  these  prior  machines  by,  in  many  respects,  the  same 
instrumentality,  but  differently  located,  or  weU-known  equivalents  of 
such  iiistrumentalities. 

The  ^special  feature, of  Gray's  second  patent,  by  which  his  two  rods, 
G,  are  moved  inwardly  and  outwardly  by  the  operation  of  the  cam,  to 
which  they  are  connected  at  their  inner  ends,  whereby  the  rolls  are- 
thrown  apart  without  disturbing  their  grinding  adjustment,  ia  ^o  shown 
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in  the  Nemelka  French  patent,  and  it  is  there  accomplished  by  the  use 
of  cams,  not  working  upon  the  ends  of  transverse  rods  like  Gray's  rods, 
G,  but  working  upon  the  pivots  by  which  the  swinging  frame  is  pivoted 
to  the  fixed  frame;  these  cams  being  connected  so  that  they  were  oper- 
ated simultaneously  by  a  movement  of  this  shaft.  So  that  I  find  in  these 
older  devices  all  that  is  covered  by  the  two  patents  to  Gray. 

The  Odell  patent  shows  only  a  device  for  separating  the  two  sets  of 
rolls  of  the  double  roller-mill  by  one  movement,  and  I  am  compelled  to 
say  that  I  cannot  conceive  that  it  required  invention  to  connect  the  shaft 
by  which  the  cams  in  one  movable  roll  were  operated  simultaneously 
with  the  cams  of  the  other  movable  roll  in  a  double  mill.  The  ordinary 
and  well-known  device  by  which  all  the  bolts  in  an  iron  safe  door  are 
shot  by  the  movement  of  a  single  lever  seems  to  me  to  fully  anticipate 
whatever  there  is  in  the  second  claim  of  this  Odell  patent,  all  which  is 
fully  explained  by  the  testimony  of  defendant's  expert  witness. 

The  Birkholz  patent  seems  to  me  to  be  only  another  form  of  Gray's 
first  patent.  I  see  nothing  in  his  connecting  his  swinging  frame  by  his 
rod,  F,  to  essentially  differentiate  that  device  from  the  device  shown  in 
the  first  and  second  patents  of  Gray,  except  that  he  shows  only  one  rod, 
and  locates  that  below  the  rolls  instead  of  above,  which  it  does  not  seem 
to  me  is  a  patentable  difierence.  But  if  there  were  room  for  doubt  in 
the  question,  whether  there  is  any  patentable  difierence  in  the  device  of 
Gray  and  of  Birkholz,  I  shall  be  constrained  to  find  from  the  proof  that 
the  defendant  does  not  infringe  this  patent,  as  I  can  find  nothing  in  the 
defendant's  structure  which  corresponds  to  the  rod,  F,  either  in  function 
or  location. 

I  will  say  further  that,  if  I  deemed  it  necessary  to  enter  upon  that 
field  of  the  case,  I  think  it  is  fully  demonstrated  from  the  defendant's 
proof  that  the  defendant's  devices  for  securing  the  adjustments  in  their 
mill,  substantially  the  same  as  are  secured  by  Gray,  so  far  difier  from 
Gray's  as  that  no  infringement  can  be  charged  against  the  defendant. 
The  defendant's  mill  No.  2  contains  a  swinging  frame  carrying  the  mov- 
able rolls,  but  does  not  contain  the  rod,  G,  of  the  Gray  patent  with  the 
cam  operating  upon  the  end  of  it,  and  does  not  secure  the  spring  pres- 
sure to  hold  the  roll  in  working  position  by  a  spring  located  upon  such 
rod.  The  defendant  secures  the  movement  of  separating  its  rolls,  with- 
out disturbing  their  parallel  or  vertical  adjustment,  by  a  cam  located  in 
the  pivot  by  which  the  swinging  arm  is  attached  to  the  frame,  while 
Gray  gets  his  movement  by  what  is  practically  the  elongation  of  his  rods^ 
G,  by  means  of  the  cams  at  their  ends. 

I  have  been  very  much  embarrassed  in  the  examination  of  this  case 
by  the  opinion  of  the  learned  judge  of  the  eastern  district  of  Michigan, 
in  the  case  of  This  (hmplamant  v.  Coombs^  reported  in  39  Fed.  Rep. 
25.  I  have  carefully  examined  that  opinion,  and  the  proofs  which 
were  submitted  to  the  court  in  the  case,  sincerely  hoping  that  I  might 
be  enabled  to  arrive  at  the  same  conclusion  with  the  learned  judge 
who  tried  that  case,'  as  I  think  no  one  is  more  anxious  than  my- 
self to  preserve  and  act  upon  the  rule  of  comity,  which  it  seems  to  me 
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should  prevail  between  the  federal  courts  in  cases  iDvolving  the  same 
patents;  but  after  mature  and  careful  consideration  I  feel  constrained  to 
say  that  my  reading  of  the.  prior  art  satisfies  me  that  Mr.  Gray  in  effect 
invented  nothing.  He  merely  adopted  well-known  equivalents  for  the 
mechanism  known  and  shown  in  the  prior  art  for  producing  the  same 
adjustments  which  are  secured  by  his  machine,  and  operating  in  sub- 
stantially the  same  way.  And  I  do  not  see  that  Gray,  from  the  proof 
before  me,  has  any  right  to  be  claimed  as  an  original  inventor,  and  en- 
titled to  invoke  the  doctrine  of  equivalents  in  regard  to  his  mechanism 
in  any  respect.  He  came  into  the  art  at  so  late  a  date,  and  when  others 
had  covered  the  isame  ground  which  he  attempted  to  cover,  that,  if  bis 
patents  are  to  be  sustained  at  all,  they  are  to  be  sustained  only  for  the 
special  devices  which  he  shows,  and  which  I  am  clear  the  defendant  in 
this  case  does  not  infringe.  I  may  further  say  upon  this  point  that  the 
rule  of  comity  perhaps  ought  not  to  be  invoked  by  the  complainant  here 
to  the  same  extent  as  in  most  cases  where  it  has  been  applied,  for  the 
reason  that  in  the  case  of  Hits  Complainant  v.  FreemaUy^  heard  before  the 
learned  district  judge  of  the  western  district  of  Wisconsin  several  years 
since,-  that  court,  upon  the  testimony  which  is  now  before  this  court,  in 
these  French  and  English  patents,  held  that  Gray's  patent  was  invalid 
for  want  of  novelty,  and  dismissed  that  case;  so  that  we  hare  here  a  de- 
cision in  this  circuit  against  the  complainant  pressing  with  equal  bind- 
ing force  upon  us  as  does  the  decision  relied  upon  by  the  complainant 
from  the  eastern  district  of  Michigan.  '  The  bill  is  dismissed  for  want  of 
equity. 

ON  REHEARING. 

(July  14,  1890.) 

Blodgbtt,  J.  Now  comes  the  defendant  by  its  solicitor,  and  the 
couit,  having  considered  the  complainant's  motion  for  a  rehearing  herein, 
overrules  the  same. 


Brush  ELECT}^IC  Co.  v.  Western  Electric  Light  &  Power  Co. 

iCircuU  Court,  N,  D,  0/iio.    August  16, 1S90.) 

Pjltbhts  fob  Inybntionb— Invrihobmbkt. 

Letters  patent  No.  219,208,  to  Charles  F.  Brush  for  an  eleotrlo  lamp,  are  vaUd,  and 
cover  aU  forms  of  mechanism  constructed  to  separate  two  or  more  pairs  or  sets  of 
carbons  dissimultaneously  or  successively,  so  that  the  light  is  established  between 
the  members  of  but  one  pair  or  set  at  a  time,  while  the  members  of  the  remaining 
pair  are  kept  separate.  The  word  ^^dissimultaneous, "  used  in  his  olaims,  refers  to 
that  separation  which  results  in  the  production  of  a  single  ara  This  patent  is 
infringed  by  patent  No.  418,758  to  Charles  E.  Scribner  for  an  electric  arc-lamp, 
notwithstanding  that  the  primary  or  initia,i  separation  of  the  two  pairs  of  carbons 
in  the  Bcrlbner  Lamp  is  simultaneous. 

iSylldbua  lyy  the  CowrL) 

^No  opinion  was  filed. 
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In  Equity, 

This  was  a  bill  in  equity  to  recover  damages  for  the  infringement  of 
letters  patent  No.  219,208',  issued  September  2,  1879,  to  Charles  F. 
Brush  for  an  electric  lamp.  In  the  introduction  to  his  specifications,  he 
states  that  his  invention  "relates  to  electric  lamps  or  light  regulators,  and 
it  consists : 

'*(1)  In  a  lamp  haying  two  or  more  sets  of  carbons  adapted  by  any  suitable 
means  to  burn  successively;  that  is,  one  set' after  another. 

"(2)  In  a  lamp  having  two  or  more  sets  of  carbons,  each  set  adapted  to 
move  independently  in  burning  and  feeding. 

''(3)  In  a  lamp  having  two  or  more  sets  of  carbons,  adapted  each  to  have 
independent  movements,  and  each  operated  and  influenced  by  the  same  elec- 
tric current. 

"(4)  In  a  lamp  having  two  or  more  sets  of  carbons,  said  carbons,  by  any 
suitable  means,  being  adapted  to  be  separated  dissimultaneoaslj,  whereby 
the  voltaic  arc  between,  but  in  a  single  set  of  carbons,  is  produced." 

To  effect  this  result,  he  employs  and  shows  a  system  of  mechanism  of 
which  a  lifter,  D,  is  a  prominent  feature.  This  lifter  has  a  movement 
imparted  to  it  by  magnetic  attraction  due  to  the  current  operating  the 
lamp,  and  in  being  raised  lifts  the  upper  or  positive  carbon  of  each  set, 
not  simultaneously,  but  one  after  the  other,  in  such  manner  that  the  arc 
is  formed  between  carbons  last  separated,  which  burn  until  they  are  con- 
sumed, when  the  carbon  first  raised  is  automatically  lowered,  and  the 
arc  formed  between  the  carbons  first  separated,  which  also  burns  until 
these  are  consumed.  By  multiplying  the  sets  of  carbons  this  process 
may  be  continued  until  the  last  ones  are  consamed  and  the  light  thus  in- 
definitely prolonged.  While  this  meclianism  is  elaborately  explained  and 
described,  the  patentee  is  careful  not  to  limit  himself  to  that  or  any 
other,  and  in  his  specifications  says  expressly: 

"I  do  not  in  any  degree  limit  myself  to  any  specific  method  or  mechanism 
for  lilting,  moving,  or  separating  the  carbon  points  or  their  holders,  so  long 
as  the  peculiar  functions  and  results  hereinafter  to  be  specified  shall  be  ac- 
complished." 

The  claims  alleged  to  be  infringed  were  the  first  six,  which  are  as  fol- 
lows: 

"(1)  In  an  electric,  lamp,  two  or  more  pairs  or  sets  of  carbons,  in  combi-. 
nation  with  mechanism  constructed  to  separate  said  pairs  dissimultaneously 
or  successively,  substantially  as  described  and  for  the  purpose  spepified. 

"(2)  In  an  electric  lamp,  two  or  more  pairs  or  sets  of  carbons,  in  combina- 
tion with  mechanism  constructed  to  separate  said  pairs  dissimultaneously  or 
successively,  and  establish  the  electric  light  between  the  members  of  but  one 
pair,  to-wit,  the  pair  last  separated,  while  the  members  of  the  remaining  pair 
or  pairs  are  maintained  in  a  separate  relation,  substantially  as  shown. 

"(3)  In  an  electric  lamp  having  more  than  one  pair  or  sets  of  carbons,  the 
combination  with  said  carbon  sets  or  pairs  of  mechanism  constructed  to  im- 
part to  them  independent  and  dissimultaneous  separating  and  feeding  move- 
ments, whereby  the  electric  light  will  be  established  between  the  members  of 
but  one  of  said  pairs  or  sets  at  a  time,  while  the  members  of  the  remaining 
pair  or  pairs  are  maintained  in  a  separated  relation,  substantially  as  shown. 

'*(4)  In  a  single  electric  lamp,  two  or  more  pairs  or  sets  of  carbons  all 
placed  in  circuit,  so  that  when  their  members  are  in  contact  the  current  may 
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pass  freely  through  all  said  pairs  alike, 4n  combination  with  meohanism  con- 
structed to  separate  said  pairs  dissimultaneously  or  successively,  substantially 
as  and  for  the  purpose  shown. 

*'(5)  In  an  electric  lamp  wherein  jnore  than  one  set  or  pair  of  carlx>ns  are 
employed,  the  lifter,  D,  or  its  equivalent,  moved  by  any  suitable  means,  and 
constructed  lo  act  upon  said  carbons  or  carbon-holders  dissimultaneously  or 
successively,  substantially  as  and  for  the  purpose  shown. 

"(6)  In  an  electric  lamp  whereby  more  than  one  pair  or  set  of  carbons  are 
employed,  a  clamp,  C,  or  its  equivalent,  for  each  pair  or  set,  said  clamp,  C, 
adapted  to  grasp  and  move  said  carbons  or  carl)on-holders  dissimultaneously  or 
successively,  substantially  as  and  for  the  purpose  shown." 

Complainant  was  the  assignee  of  this  patent  from  Brush.     The  answer  . 
set  up  several  patents,  which  were  claimed  to  be  anticipations,  and  de- 
nied infringement  in  general  terms.     The  case  was  argued  before  Judge 
Ricks  of  the  northern  district  of  Ohio  and  Judge  Brown  of  the  eastern 
district  of  Michigan. 

L.  L,  Leggett  and  H.  A.  Seymour,  for  complainant. 

John  TT.  Munday,  Efphraim  Banning^  and  Gem'ge  P.  J?arton,  for  defend- 
ants. 

Brown,  J.  The  progress  of  the  art  of  electrical  illumination  has  been 
marked  by  successive  and  well-defined  steps  from  the  early  experiments 
of  Sir  Humphrey  Davy,  in  1810,  to  its  present  perfected  condition. 
Sir  Humphrey  seems  to  have  succeeded,  with  the  aid  of  a  galvanic  battery 
of  2,000  cells,  in  producing  an  arc-shaped  light  between  two  ^pencils  of 
charcoal;  but,  owing  to  the  rapid  combustion  of  his  charcoal  points,  to 
the  want  of  proper  mechanism  for  adjusting  his  electrodes  to  compen- 
sate for  wear,  and  to  the  great  cost  of  his  battery,  his  experiments  were 
of  no  practical  or  commercial  value.  The  first  of  these  obstacles  was 
removed  in  1844  by  Foucault,  who  substituted  for  the  soft  charcoal 
points  of  Davy  the  hard  gas  carbon  electrodes  now  in  use;  the  second, 
in  1848,  by  Archereau,  who  devised  an  imperfect  and  clumsy  regulat- 
ing device,  by  which  two  vertical  carbon  electrodes  were  maintained  in 
the  same  relative  position,  notwithstanding  their  combustion;  and  the 
last  in  1870  by  the  invention  of  the  dynamo-electric  machine  of  Gramme, 
wherein  a  current  of  sufficient  strength  to  render  electric  lighting  com- 
mercially practicable  is  generated  at  a  comparatively  small  expense. 
These  discoveries,  and  in  particular  the  dynamo  of  Gramme,  opened  up 
to  electrical  experimentalists  new  and  unsuspected  possibilities  of  use- 
fulness, and  henceforward  inventions  multiplied  with  great  rapidity. 
Most  of  them,  however,  were  directed  to  improvements  in  the  material 
of  which  the  carbons  were  made,  in  the  brilliancy  and  steadiness  of  the 
light  itself,  to  improvements  upon  the  dynamos,  and  in  the  mechanism 
by  which  the  carbons  were  held  in  the  same  relative  position  during  the 
process  of  combustion.  One  difficulty,  however,  remained  to  be  over- 
come. The  electrical  resistance  of  the  cjirbons  was  such  as  to  preclude 
the  employment  of  very  long  rods,  and  their  consumption  by  burning 
away  was  hastened  by  their  adjacent  ends  becoming  highly  heated  to  a 
considerable  distance  from  the  arc.     This  difficulty  was  partially  reme- 
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died  by  covering  the  carbon  pencils  with  a  thin  film  of  copper,  elec- 
trically deposited  thereon,  by  which  the  electrical  resistance  of  the  carbons 
was  materially  decreased,  much  longer  rods  were  possible,  and  the  light 
maintained  continuously  for  from  6  to  10  hours.  This  was  insufficient, 
however,  for  all-night  lighting,  and  necessitated  the  extinguishment  of 
the  lamp  and  a  renewal  of  the  carbons  at  some  time  during  the  night," 
in  order  to  keep  up  a  continuous  light. 

To  obviate  this  inconvenience,  Mr.  Brush  invented  the  device  embod- 
ied in  the  patent  in  suit,  the  most  prominent  feature  of  which  is  the  use 
of  double  sets  of  carbons  in  such  manner  tliat  when  the  first  pair  is  con- 
.  sumed  the  arc  is  automatically  established  between  the  second  pair,  and 
is  continued  until  they  are  consumed.    This  is  accomplished  by  the  use 
of  certain  helices,  E,  which,  when  the  current  is  turned  on,  are  energized 
and  operated  to  raise  a  lifter,  D.    This  lifter,  acting  upon  two  ring  clamps, 
CC,  surrounding  the  carbon -holders,  tilts  them,  and  causes  them  to  clamp 
and  lift  the  two  carbon-holders,  DD,  not  at  exactly  the  same  instant,  but 
in  a  quick  but  perceptible  succession,  whereby  the  arc  is  established  be- 
tween the  pair  last  separated,  and  held  there  until  they  are  consumed, 
(the  first  pair  being  meanwhile  retained  in  their  position,)  when  the  first 
pair  automatically  descend  and  take  their  place.    By  this  means  a  steady 
light  can  be  kept  up,  without  any  manual  interference  whatever,  for  a 
period  of  from  14  to  20  hours.     This  was  certainly  an  important  dis- 
covery, aod  even  if  his  patent  be  not  "pioneer"  in  the  strict  sense  of  the 
term,  it  is  such  a  decided  step  in  advance  of  anything  which  preceded 
it  that  defendants' experts,  Warner  and  Kellogg,  are  constrained  to  admit, 
not  only  that  Brush  was  the  first  to  invent  the  principle  of  substitution 
in  his  double  carbon  lamp,  but  that  the  Western  Electric  Company  could 
not  successfully  compete  with  the  companies  using  his  patent  in  furnish- 
ing all-night  jelectric  lighting  plants  unless  it  could  provide  double  carbon 
lamps  to  its  customers.    Such  being  the  undisputed  facts,  we  think  that 
complainant  is  entitled  to  the  favorable  consideration  of  the  court,  and 
his  patent  to  a  liberal  construction, — a  construction  which,  so  far  as  con- 
sonant with  the  language  the  patentee  has  himself  chosen,  will  protect 
him  in  what  he  has  actually  invented.     None  of  the  devices  set  up  in 
the  answer  contain  the  principle  of  the  Brush  patent;  none  of  them  are 
even  worthy  of  being  considered  as  anticipations,  except  the  American 
patents  to  Day  of  1874,  Nos.  147,827  and  156,015,  and  the  French  pat- 
ent to  Denayrouse  of  1877,  No.  3,170.     The  Day  patents,  upon  which 
defendants  chiefly  rely  as  an  anticipation  of  the  Brush  patent,  as  con- 
strued by  the  complainant,  exhibit  a  single  carbon  lamp,  having  two 
carbons  instead  of  one  attached  to  each  carbon-holder,  so  that  in  the 
operation  of  the  lamp  both  branches  of  the  carbon-holder  are  raised  and 
lowered   simultaneously.     While   the   upper   and   lower  carbons  are  iu 
contact,  the  current  is  divided  between  them,  but,  when  separated  to 
form  the  arc,  though  the  separation  of  both  sets  occurs  at  the  same  in- 
stant, owing  to  the  difference  in  resistance  of  the  carbons  only  a  single 
arc  is  formed.    When  this  arc  has  burned  for  a  few  minutes,  the  arc  will 
shift  to  the  other  pair  of  carbons,  remaining  until  they  are  so  far  con- 
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Bumed  as  to  reqaire  additional  feeding,  when  the  arc  is  shifted  back  to 
the  first  pair,  and  they  are  thus  caused  to  burn  alternately,  instead  of 
successively,  as  in  the  Brush  patent.  This  alternation  is  of  course  owing 
to  the  fact  that  both  sets  of  carbons  are  separated  simuUaneoudy^  and 
not  in  succession,  as  in  the  Brush  patent,  in  which  one  is  held  in  reserve 
until  the  first  pair  is  wholly  consumed.  The  Day  lamp,  however,  not 
only  lacks  the  non-coincidence  in  the  separation  of  the  carbons,  which  is 
the  prominent  feature  of  the  Brush  patent,  but  in  practice  it  never  seems 
to  have  been  a  success.  The  shifting  of  the  light  from  one  pair  of  car- 
bons to  the  other  took  place  every  few  minutes,  and  was  attended  each 
time  by  a  momentary  extinguishment  of  the  light,  which  occurred  so 
frequently  that  it  was  not  considered  of  any  commercial  value;  and  dur- 
ing the  16  years  it  has  been  in  existence  but  two  lamps  seem  ever  to 
hkve  been  constructed  in  accordance  with  the  patent,  one  of  which  was 
tested  in  1879  and  proved  a  failure,  and  the  other  of  which  was  made  in 
1887  for  the  purpose  of  being  used  as  an  exhibit  in  this  case.  Not  only 
was  the  light  fluctuating  and  unsteady,  but  the  idle  pair  of  carbons  so 
near  the  pair  in  operation  threw  a  broad  shadow  back  of  them,  which 
was  transferred  from  one  side  of  the  lamp  to  the  other  as  the  arc  shifted, 
and  seriously  impaired  the  commercial  value  of  the  lamp. 

The  French  patent  of  Denayrouse,  it  is  true,  contained  the  principal 
feature  of  the  Brush  patent  in  the  successive  combustion  of  two  pairs  of 
carbons,  but  by  means  so  difierent  that  they  can  by  no  stretch  of  con- 
struction be  regarded  as  mechanical  equivalents.  The  invention  has  no 
application  to  carbons  placed  end  to  end,  as  in  the  American  patents, 
but  to  those  lying  side  by  side,  as  in  the  patent  of  Jablochkofi^,  who  ap- 
pears to  have  originated  this  arrangement.  It  is  in  fact  a  duplication  of 
the  Jablochkoflf  candle,  with  the  addition  of — 

/*  An  electric  key  for  making  and  breaking  contact  with  the  electric  current  for 
each  such  candle.  This  key  is  worked  by  one  arm  of  a  lever,  the  other  arm 
of  which  has  a  stud  pressed  by  a  spring  against  the  candle,  which  is  burning, 
near  its  lower  end.  When  this  candle  is  b:irned  nearly  down,  so  that  the  stud 
of  the  lever  is  no  longer  supported  by  the  solid  matter  of  the  candle  or  carbon, 
the  lever  and  key  are  moved  by  the  spring,  and  contact  is  thus  broken  with 
the  circuit  for  the  nearly  consumed  candle,  and  is  made  with  the  circuit  for  a 
fresh  candle,  which  is  thereby  kindled,  and  thus  successively,  as  candle  alter 
candle  becomes  consumed,  fresh  candles  are  kindled  automatically  to  take 
their  place. " 

But  as  this  patent  is  not  seriously  claimed  as  an  anticipation,  no  fur- 
ther reference  to  it  will  be  made.  The  main  questions  in  this  case  turn 
upon  the  proper  construction  of  the  Brush  patent.  While  the  claims  are 
undoubtedly  broad,  they  ought  not  to  be  interpreted  as  for  a  function  or 
result,  since  there  is  nothing  novel  in  substituting  one  pair  of  carbons  for 
another,  and  thus  securing  a  successive  combustion  of  two  or  more  pairs. 
It  was  done  long  before  the  Brush  patent,  and  may  still  be  done  by  man- 
ual interference,  by  replacing  one  set  of  carbons  with  another,  or  by  any 
mechanism  which  does  not  involve  the  dissimultaneous  and  dissimulta- 
neously  separating  and  feeding  movement.  What  the  claims  purport  to 
cover  are  briefly  all  forms  of  mechanism  constructed  to  separate  tht^  two 
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or  more  pairs  or  sets  of  carbons  "dissimultaneously"  (a  word  coined  for  the 
occasion,  but  readily  understood)  or  successively,  in  order  that  the  light 
may  be  established  between  the  members  of  but  one  pair  or  set  at  a  time, 
while  members  of  the  remaining  pair  are  maintained  in  a  separate  rela- 
tion. It  is  claimed  by  the  defendant,  however,  that  the  words  "diswmul- 
taneously  or  successively, "contained  in  the  first  six  claims  of  the  patent, 
refer  only  to  the  exact  instant,  the  wery  punctum  temporisj  of  the  separation 
of  the  carbons;  and  that  as  the  Scribner  patent,  under  which  the  defend- 
ants are  operating,  provides  for  the  initial  simultaneous  separation  of  the 
carbons,  there  is  no  infringement,  though  the  light  is  formed  between 
but  one  pair,  the  other  being  held  in  reserve  to  await  their  consumption. 
If  this  contention  be  correct,  then  it  necessarily  follows  that  Brush,  who 
is  acknowledged  to  be  the  actual  inventor  of  the  double  carbon,  and 
whom  defendants'  expert,  Mr.  Lockwood,  frankly  admits  (page  243)  to  He 
justly  regarded  as  having  done  more  than  any  one  else  to  make  electric 
arc  lighting  on  a  large  scale  a  practical  success,  secured  by  his  patent 
the  mere  shade  of  an  idea, — ^a  wholly  immatericQ  and  useless  feature, — 
abandoning  to  the  world  all  that  was  really  valuable  in  his  invention. 
In  determining  the  proper  construction  of  his  claims,  two  considerations 
ought  to  be  kept  prominently  in  view:  (1)  The  declared  object  of  the  in- 
ventor; (2)  the  state  of  the  art. 

1.  That  he  intended  to  secure  for  himself  all  he  now  claims,  is  evi- 
dent upon  the  most  cursory  reading  of  his  patent.  In  the  introduction 
to  his  specifications  he  says  that  his  invention  consists 

**  First,  in  a  lamp  having  two  or  more  sets  of  carbons,  adapted  by  any  suit- 
able means  to  burn  successively;  that  is,  one  set  after  another.  Secondt  in  a 
lamp  having  two  or  more  sets  of  carbons,  each  set  adapted  to  move  independ- 
ently in  burning  and  feeding.  Third,  in  a  lamp  having  two  or  more  sets  of 
carbons,  adapted  each  to  have  independent  movements,  and  each  operated  and 
influenced  by  the  same  electric  current.  Fourth,  In  a  lamp  having  two  or 
more  sets  of  carbons,  adapted  each  to  have  independent  movements,  and  each 
operated  and  influenced  by  the  same  electric  current;  said  carbons,  by  any 
suitable  means,  being  adapted  to  be  separated  dissimultaneously,  whereby 
the  voltaic  arc  between  a  single  set  of  carbons  is  produced." 

— This  last  clause  apparently  for  the  very  purpose  of  removing  any  doubt 
as  to  the  object  of  the  non-coincident  separations  of  the  carbons.  Again 
he  says: 

"I  do  not  in  any  degree  limit  myself  to  any  specific  method  or  mechanism 
for  lifting,  moving,  or  separating  the  carbon  points  or  their  holders,  so  long 
as  the  peculiar  functions  and  results  hereinafter  to  be  specified  shall  be  ac- 
complished. «  *  ♦  This  function  of  dissimultaneous  action  upon  the  car- 
bons or  their  holders,  whereby  one  set  of  carbons  shall  be  separated  in  advance 
of  the  other,  constitutes  the  principal  and  most  important  feature  of  my  pres- 
ent invention." 

These  peculiar  functions  and  results  are  subsequently  described  as  fol- 
lows: 

"One  pair  is  separated  before  the  other;  it  matters  not  how  little  nor  how 
short  a  time  before.  This  separation  breaks  the  current  at  that  point,  and 
the  electric  current  is  now  passing  through  the  unseparated  pair  of  carbons, 
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AS  and  now,  when  the  lifter,  continuing  to  ris^,  separates  these  points,  the 
voltaic  arc  will  be  established  between  thetn,  and  the  light  thus  produced.*' 
**lt  will  be  apparent  by  the  foregoing  that  it  is  impossible  that  both  pair  of 
carbons.  A,  AS  should  burn  at  once.  ♦  *  ♦  This  function,  so  far  as  I 
am  aware,  has  never  been  accomplished  by  any  previous  invention;  and  by 
thus  being  able  to  burn  independently,  and  one  at  a  time,  two  or  more  car- 
bons in  a  single  lamp,  it  is  evident  that  a  light  may  be  constantly  main- 
tained for  a  prolonged  period  without  replacing  the  carbons  or  other  manual 
interference. " 

Tills  function  is  again  restated  in  the  second  and  third  claims.  It 
would  seem  that  no  language  could  make  the  object  of  the  inventor 
clearer  than  that  which  he  has  chosen. 

2.  A  reference  to  the  state  of  the  art,  as  already  shown,  demonstrates 
that  Brush  was  a  pioneer  in. this  branch  of  electrical  construction.  As 
an  experienced  electrician,  it  could  hardly  have  escaped  his  attention 
that  it  is  practically  impossible,  with  the  most  delicate  adjustment  of 
mechanism,  to  keep  up,  with  the  same  current  of  electricity,  two  dis- 
tinct voltaic  arcs  for  any  length  of  time,  owing  to  the  inevitably  diflfer- 
ent  resistance  of  the  two  sets  of  carbons.  If  there  had  been  any  doubt 
upon  that  point,  a  reference  to  the  Day  patents  would  have  solved  it. 
These  patents  exhibit  two  pairs  of  carbons  separated  apparen  Qy  simul- 
taneously, but  as  the  patentee  states — 

"The  current  selects  the  route  ofiFering  the  least  resistance,  and  therefore 
follows  that  pair  of  carbons  in  closest  impact.  When  the  points  are  sepa- 
rated, it  continues  to  follow  the  same  pair  until  the  distance  between  them, 
resulting  from  waste,  is  too  great,  when  the  current  weakens  or  breaks. 
*  *  *  The  current  chooses  another  pair  of  carbons,  the  magnets  come  into 
play,  and  the  light  is  re-established." 

Indeed,  it  is  quite  apparent  from  all  the  experiments  connected  with 
the  arc  lighting  that  the  establishment  of  the  arc  between  one  pair  of 
carbons,  instead  of  both,  was  not  necesisarily  due  to  the  initial  non-coin- 
cidence in  the  separation  of  the  carbons,  but  also  to  the  different  powers  of 
resistance  of  different  carbons  of  low  resistance,  which  seems  inevitable, 
however  delicately  the  mechanism  be  made  or  adjusted.  In  this  view 
it  is  difficult  to  see  what  object  Brush  could  have  had  in  patenting  this 
feature,  and  we  think,  therelbre,  that  the  word  "dissimultaneous"  used 
in  his  claims  should  be  construed  as  referring  to  that  separation  which 
results  in  the  production  of  a  single  arc. 

It  is  argued,  however,  by  the  defendants,  that,  while  the  claims  orig- 
inally presented  by  Brush  were  broad  enough  to  cover  the  feature  of  the 
successive  burning  of  the  two  pairs  of  carbons,  these  claims  having  been 
rejected  as  functional,  he  subsequently  accepted  narrower  claims,  and 
that,  under  the  familiar  principle  that  a  patentee  who  has  once  acqui- 
esced in  the  rejection  of  a  claim  cannot  thereafter  claim  it  by  construc- 
tion, applies  in  this  case.  If  the  premises  be  true,  the  conclusion  is 
undoubtedly  correct.  The  specifications  were  originally  filed  May  15, 
1879,  and  the  first  three  claims  were  rejected  as  "too  broad  or  func- 
tional," but  no  objection  was  made  to  the  fourth.  These  claims  were 
again  presented,  with  a  very  slight  and  immaterial  change,  and  were 
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again  rejected  July  8th,  as  "not  materially  changed."  This  called  forth 
a  protest  from  the  patentee,  who  reformed  his  claims,  but  says  in  hia 
letter  that  "these  claims,  being  fully  as  broad  as  any  yet  presented,  we 
anticipate  the  same  objection,  and  will  therefore  endeavor  to  show 
wherein  the  examiner  has  erred.''  He  then  enlarges  upon  the  impor- 
tance of  the  invention,  Klenies  that  the  claims  are  too  l>road  or  functional, 
states  that  his  invention  is  a  principle  or  method  of  moving  the  carbons 
in  a  double  carbon  lamp,  and  that  "to  prolong  the  time  that  any  electric 
lamp  will  continue  its  light  without  any  manual  interference  or  atten- 
tion is  a  vitally  important  matter,"  and  urges  the  allowance  of  the  claims. 
The  new  claims  were  presented  July  14th  and  16th,  apparently  in  per- 
son, and  the  patent  was  allowed  on  the  following  day.  On  comparing 
the  claims  as  originaUy  presented  with  those  finally  allowed,  we  find  the 
changes  to  be  of  little  consequence.  The  first  claim  was  changed  only 
by  erasing  the  words,  "whereby  the  voltaic  arc  is  established  between 
the  members  of  but  a  single  pair,  to-wit,  the  pair  last  -separated,"  but^ 
afl  these  words  are  substantially  contained  in  the  second  and  third  claims, 
the  change  was  not  an  abandonment  of  this  feature.  Certainly  the  first 
claim  is  no.  narrower  than  it  was  before.  In  the  second  original  claim 
the  words,  "each  pair  or  set  adapted  to  have  independent  separating  and 
feeding  movements,"  are  erased,  and  the  words,  "in  combination  with 
mechanism  constructed  tp  separate  said  pairs  dissimultaneously  or  succes- 
sively," substituted,  but  with  words  added  showing  the  object  to  be  "to 
establish  the  electric  light  between  the  members  of  but  one  pair."  In 
the  third  claim  the  word  "dissimultaneous"  is  combined  both  with 
"separating  "and  "feeding"  movements,  indicating  very  clearly  the  object 
of  the  patentee.  But  it  is  quite  unnecessary  to  analyze  these  claims  at 
length.  Taken  in  connection  with  the  correspondence,  they  show  that 
the  examiner  yielded  to  the  views  of  the  patentee,  and  allowed  the  claims 
in  such  terms  as  to  express  his  theory  of  the  invention. 

In  the  view  we  have  taken  of  the  proper  construction  of  this  patent, 
the  question  of  infringement  presents  no  diflSculty.  The  defendant  com- 
pany admits  that  it  used  in  Toledo,  in  the  course  of  its  business,  for  the 
purpose  of  commercial  lighting,  a  number  of  double  carbon  lamps  similar 
to  the  complainant's  exhibit,  ^^defepdant'slamp;"  but  insists  that  such 
exhibit  has  been  injured  or  changed  by  the  twisting  of  the  lifting  le\x»r 
and  the  bending  of  the  clutch  lever,  so  that  it  is  in  an  abnormal  condi- 
tion. This  exhibit  shows  a  complicated  piece  of  mechanism,  by  means 
of  which  the  electric  current  entering  the  lamp  is  divided,  a  portion  be- 
ing used  to  energize  two  magnets,  AA,  the  object  of  which  is,  through  a 
system  of  levers,  to  raise  the  two  carbon  rods.  When  the  arc  is  estab- 
lished between  one  pair  of  these  carbons,  the  other  is  lifted,  and  held  in 
reserve  by  a  retaining  magnet  until  the  first  pair  is  consumed.  In  this 
exhibit  there  is  a  perceptible  dissimultaneous  initial  separation  of  the 
two  pairs  of  carbons,  and  hence  an  infringement  of  complainant's  lamp, 
even  according  to  the  narrow  interpretation  put  upon  it  by  the  defend- 
ants ;  but  it  is  insisted  that  this  is  an  accident  in  the  construction  or  use 
of  this  particular  lamp.     The  testimony  of  Mr.  Nolen,  however,  a  wit- 
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ness  for  the  coi;npIainant,  shows  that  in  Febraary,  1887,  he  examined  a 
lamp  at  defendant's  station  in  Toledo  similar  to  complainant's  exhibit, 
"  defendant's  lamp,"  and  that  the  mechanism  was  such  that  one  of  the 
carbons  was  raised  a  little  before  the  other,  and  that  he  noticed  about  18 
other  similar  lamps  in  operation  in  Toledo.  Mr.  Adams,  another  wit- 
ness, swears  that  he  visited  Toledo  the  following  year,  and  saw  these 
lamps,  and  that  all  he  observed  were  burning  on  the  same  side ;  that  the 
next  morning  he  looked  at  the  same  lamps,  and  always  found  the  burned- 
out  pair  of  carbons  upon  one  side,  and  the  other  only  partially  consumed, 
and  that,  upon  manual  manipulation  of  some  of  these  lamps,  one  or  two 
separated  their  carbons  with  a  visible  want  of  coincidence.  This  is  cer- 
tainly strong  evidence  to  indicate  a  purpose  on  the  part  of  the  designer 
or  the  manufacturer  of  these  lamps  that  the  separation  of  the  carbons 
should  be  simultaneous.  This  testimony,  however,  is  denied  by  defend- 
ants' witness  Warner,  who  examined  the  same  lamps,  and  found  but 
two  in  which  the  separation  did  not  take  place  simultaneously,  which  he 
judged  to  be  due  to  rough  handling  by  those  having  charge  of  them .  We 
do  not  care,  however,  to  discuss  this  testimony  at  length,  or  to  dispose 
of  this  case  upon  the  theory  that  defendant  has  made  use  of  a  few 
lamps  which  in  practical  operation  may  have  separated  their  carbons 
dissimultaneously,  and  thus  have  infringed  the  Brush  patent  upon  de- 
fendants' own  interpretation  of  it. 

The  Scribner  lamp,  which  defendants  arousing,  undoubtedly  contem- 
plates an  initial  simultaneous  or  coincident  separation  of  the  two  pairs 
of  carbons,  and  in  this  particular  differs  from  the  Brush  patent.  They 
are  alike,  however,  in  the  vital  feature  that  the  final  or  arc-forming  sep- 
aration is  dissimultaneous,  and  in  the  total  consunfption  of  one  pair  of 
carbons  before  the  other.  In  the  Brush  patent  the  order  of  combustion 
is  predeteTTiiined  by  the  initial  non-coincidence  of  the  separation.  In 
the  Scribner  patent  it  is  a  matter  of  chance,  or  of  the  retaining  magnets, 
depending  upon  the  relative  resisting  power  of  the  two  carbons,  which  is 
first  consumed  ;  in  other  words,  the  non-coincidence  is  a  function  of 
both  patents,  but  in  one  it  is  a  matter  of  calculation,  and  in  the  other  a 
matter  of  accident.  Undoubtedly  if  the  Scribner  patent  had  preceded 
that  of  Brush,  the  latter  would  have  to  be  limited  to  the  initial  non-coin- 
cidence of  separation  ;•  but,  as  it  precedes  the  other,  we  think  it  entitled 
to  a  liberal  interpretation.  If  we  are  correct  in  this  view,  then  as  the 
Scribner  patent  contemplates  a  dissimultaneous  arc-forming  separation 
by  mechanism,  certainly  not  radically  different  from  that  of  Brush,  we 
are  constrained  to  hold  it  an  infringement.  It  is  unnecessary  to  go  into  the 
details  of  the  Scribner  device,  so  long  as  by  mechanism  it  accomplishes 
automatically  the  function  of  the  Brush  patent.  We  think  the  language 
of  the  supreme  court  in  the  case  of  Sewing-Machme  Co.  v.  Lancaster ,  9 
Sup.  Ct.  Rep.  299,  is  applicable  to  this  patent : 

"He  was  not  a  mere  improver  upon  a  prior  machine  which  was  capable  of 
accomplishing  the  same  general  result,  in  which  case  his  claim  would  properly 
receive  a  narrower  interpretation.  This  principle  is  well  settled  in  the  patent 
law  both  in  this  country  and  in  England.     Where  an  invention  is  one  of  a 
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pnmary  character,  and  mechanical  functions  performed  by  the  machine  are, 
as  a  whole,  entirely  new,  all  subsequent  machines  which  empfoy  substantially 
ihe  same  means  to  accomplish  the  same  results  are  infringements,  although 
the  subsequent  machines  may  contain  improvements  in  separate  mechanisms 
which  go  to  make  up  the  machine.'' 

We  should  have  felt  fully  justified  in  disposing  of  this  case  by  a  sim- 
ple reference  to  the  opinion  of  Judge  Gresham  in  the  Brush  Electric  Oo, 
V.  fl.  Wayne  Electric- lAgJU  Co.,  40  Fed.  Rep.  826,  in  which  the  same 
construction  was  placed  upon  the  Brush  patent ;  but,  in  view  of  the  im- 
portance of  the  questions  involved,  ani  of  the  elaborate  preparation  of 
counsel,  we  have  deemed  it  proper  to  give  it  an  independent  considera- 
tion. 

We  are  clearly  of  opinion  that  complainant  is  entitled  to  relief  in  this 
case,  and  a  decree  will  therefore  be  entered  for  an  injunction,  and  the 
usual  reference  to  a  master  to  assess  and  report  its  damages. 


Kiernan  et  al.  v.  Stafford  et  d. 
(Circuit  Courty  D.  New  Jersey.    September  26, 1800.) 

Collision— Tug  and  Stba.m-8hip. 

A  tug,  with  a  bark  in  tow,  and  a  steam-ship  were  approaching  nearly  head  on 
when  first  discovered.  The  tug  signaled  that  sne  proposed  to  pass  on  the  starboard 
side.  The  steam-ship  signaled  in  reply  to  port  helm,  and  pass  each  other  on  the 
port  side.  The  tug  Incepted  this  signal,  but  the  steam-ship,  when  so  near  as  to  ren- 
der a  collision  almost  inevitable,  changed  her  signals,  and  the  tug,  to  avoid  being 
run  down,  turned  quickly  to  the  left,  and  escaped  by  a  distance  of  about  a  dozen 
feet.  The  bark  was  unable  to  get  out  of  the  way,  and  was  struck  by  the  steam-ship. 
At  the  place  where  the  collision  occurred  there  was  no  material  obstruction  to  the 
view.    Held,  that  the  tug  was  not  in  fault. 

In  Admiralty.     On  appeal  from  district  court.     See  38  Fed.  Rep.  767. 
De  Lagnd  Berier  and  Henry  G.  Ward,  for  libelants. 
Owen,  Gray  &  Sturges,  for  James  E.  Stafford. 

Sidney  Chubb,  for  F.  0.  Matthiessen  &  Wiechers  Sugar  Refining 
Company,  respondents. 

Bradley,  Justice.  After  carefully  reading  the  evidence  in  this  case, 
I  am  unable  to  agree  with  the  judge  of  the  district  court  as  to  the  tug 
LfConard  Richards  being  in  fault  in  regard  to  the  collision  between  the 
steamer  Ludwig  Holberg  and  the  bark  Quickstep.  The  only  direct  ev*. 
idence  in  the  case  as  to  the  position  and  movements  of  the  three  vessels 
at  the  time  of  and  preceding  the  collision  was  given  by  McDevitt  and 
Devlin,  the  master  and  mate  of  the  tug,  by  Woods,  the  pilot  in  charge 
of  the  bark  and  tug,  and  by  the  oflBcei*s  and  crew  of  the  Quickstep;  and 
from  this  evidence,  taken  together,  it  seems  to  me  that  the  Holberg  was 
solely  to  blame.  Had  the  people  in  charge  of  the  Holberg  been  brought 
in  to  testify,  the  case  might  have  had  a  different  look;  but  they  were 
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not,  and  the  omission  to  produce  them  rather  raiseB  a  presumption 
against  the  respondents.  The  account  given  by  the  captain  and  mate 
of  the  tug  is  substantially  confirmed  by  the  pilot,  and  the  testimony  of 
the  officers  and  crew  of  the  Quickstep  does  not  materially  affect  it. 
That  account  is  ^at  the  tug,  with  the  Quickstep  in  tow  by  a  iiHWser  of 
80  fathoms  in  length,  about  half-past  4  o^ulock  in  the  afternoon  of  the 
24th  of  May,  1887,  had  just  issued  from  the  Swash  channel,  on  their 
way  to  New  York,  and  had  entered  the  main  channel,  and  were  heading 
north  by  east  on  the  course  of  that  channel,  when  they  discovered  the 
Holberg  coming  down  the  channel,  about  half  a  mile  distant,  nearly 
ahead,  but  slightly  on  their  port  bow;  she  (the  Holberg)  heading  a  little 
more  south-easterly  than  the  reverse  course  of  the  tug  and  bark,  so  as  to 
show  her  starboard  bow  and  side.  Thereupon  the  tug,  as  was  proper  to 
do,  blew  two  blasts  of  the  whistle  to  signify  that  she  proposed  to  pass  to 
the  left;  that  is,  on  the  starboard  side  of  the  Holberg.  But  the  latter 
aid  not  accept  this  ofifer,  and  replied  with  a  single  blast,  signifying  to 
port  helm,  and  pass  each  other  to  the  right,  or  each  on  the  port  side  of 
the  other.  The  tug  at  once  accepted  thfs  signal,  and  repb'ed  by  a  sin- 
gle blast  to  that  effect,  and  immediately  ported  her  helm  accordingly, 
and  the  Quickstep  did  the  same;  but  the  Holberg,  after  porting  her  helm 
sufficiently  to  bring  her  head-on  to  the  tug  and  bark,  steadied  her  helm 
80  as  to  run  directly  towards  them.  Seeing  this,  the  captain  of  the  tug 
repeated  the  single  blast  to  call  the  attention  of  the  Holberg  to  the  ma- 
neuver agreed  on.  But  then  the  Holberg,  when  so  near  as  to  render  2 
coUision  almost  inevitable,  blew  two  blasts,  and  the  tug,  to  escape  being 
run  down,  turned  quickly  to  the  left,  and  just  escaped  by  a  distance  0/ 
only  ten  or  a  dozen  feet.  The  bark  was  absolutely  unable  to  get  out  ol 
the  way.  The  Holberg  kept  on  her  course,  running  between  the  tug  anc 
the  bark,  cut  the  towing  hawser  in  two,  and  struck  the  bark  on  her  port 
quarter,  abaft  the  mizzen-topmast  back-stay,  cutting  into  her  severa^ 
feet,  which  caused  her  to  sink,  and  produced  the  loss  in  controversy. 

It  is  clear  from  this  evidence  that  the  disaster  was  caused  by  the  Hoi 
berg  not  complying  with  the  signals  agreed  on,  and  changing  the  signah 
at  an  inopportune  moment,  and  that  no  fault  can  be  attached  to  the  tug 
Undoubtedly,  the  vessels  were  far  enough  apart  when  first  seen  by  eacl 
other  to  have  avoided  all  danger  of  collision.  The  channel  was  wide 
enough  to  have  enabled  either  of  them  to  bear  away  at  a  safe  distance. 
Tlie  tug,  by  sheering  off  greatly  out  of  her  course,  could  have  kept  away 
from  the  Holberg,  if  the  latter  contumaciously  refused  to  give  way.  But 
the  ordinary  rules  of  navigation  do  not  require  any  such  anomalous 
course.  It  may  be  presumed  that  each  vessel  will  observe  the  rules  laid 
down  for  passing  each  other,  and  which  are  abundantly  sufficient  to  ob- 
viate collisions,  without  requiring  them  to  make  wide  and  useless  cir- 
cuits. The  after  wisdom  which  points  out  what  might  have  been  don^ 
but  which  the  ordinary  rules  of  human  conduct  do  not  expect  to  be  done^ 
is  no  criterion  for  judging  of  culpability. 

Considerable  evidence  was  taken  by  the  respondents  the  P.  O.  Mat- 
(hiessen  &  Wiechers  Sugar  Refining  Company,  after  the  other  evidence 
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was  closed,  to  show  that  there  was  a  thick  fog  at  the  place  of  collision  at 
the  time  it  occurred,  and  that  this  fact  materially  aftected  the  duties  of 
the  parties  by  enhancing  the  care  and  caution  required  of  them  in  speed, 
and  in  making  and  distinguishing  the  signals  made  by  the  steamer 
whistles;  a  degree  of  care  and  caution  which  the  colliding  parties  on  both 
sides  failed  to  exercise.  But  all  the  witnesses  who  were  present  and  wit- 
nessed the  disaster  agree  that,  whiJe  the  weather  was  somewhat  thick  and 
hazy,  there  was  not  sufficient  fog  to  prevent  a  clear  view  of  vessels  and 
objects  a  mile  or  two  away,  and  that  the  Holberg  was  distinctly  seen  and 
noted  from  the  tug  and  bark  when  she  was  half  a  mile  off.  Drifts  of 
fog  were  coming  in  from  the  sea  about  that  time,  and  some  vessels  were 
enveloped  in  fog  banks  occasionally,  which  made  it  necessary  for  them 
to  slow  up  and  make  fog  signals.  But  at  the  place  where  the  collision 
occurred,  and  when  it  occurred,  there  was  no  material  obstruction  to  the 
view.  This  is  testified  to  not  only  by  the  master  and  mate  of  the  tug, 
but  by  the  dozen  witnesses  who  were  on  the  bark,  and  were  produced  by 
the  owner,  the  respondent  Stafford. 

1  am  of  opinion  that  the  tug  Ijconard  Richards  was  not  in  fault,  and 
that  a  decree  to  that  effect  should  be  made  in  favor  of  her  and  her  own- 
ers against  the  respondents,  discharging  them  from  all  liability  for  loss 
occasioned  by  the  collision  in  question. 


Hamblin  v.  The  Rockaway. 

(Circuit  Court,  S.  D.  New  York,    August  18, 1890.) 
CoLnsioN— Between  Steamers— Failure  to  Answer  Signal— Duty  to  Stop^Cross- 

INO  Ck>UR8B. 

Vhe  steam-lighter  I.,  going  up  the  East  river  near  the  New  York  shore,  came  in 
collision,  near  Eighth-Street  dock,  with  the  ferry-boat  R.,  bound  from  Hunter's 
point  to  the  Seventh-Street  slip,  and  having  the  right'  of  way.  The  R.  three  times 
gave  a  signal  of  one  whistle,  when  off  Thirteenth  street,  Twelfth  street,  and  Eleventh 
street,  when  she  received  a  signal  of  two  whistles  from  the  L,  which  attempted  to 
go  near  the  shore ;  and  the  two  collided  port  bow  to  port  bow.  Beld,  both  in  fault; 
the  I.  for  crossing  the  R.'s  course,  and  keeping  to  the  left  near  the  shore,*  without 
reason ;  the  R.  for  not  backing  sooner,  under  inspector's  rule  8,  or  as  soon  as  the  L's 
intent  was  made  known.    Affirming  88  Fed.  Rep.  S56. 

In  Adpiiralty.     Appeal  from  district  court. 
Rice  &  Bijur,  for  appellant. 
Anaon  Beehe  Stewart^  for  appellee. 

Lacombe,  Circuit  Judge.     Decision  of  district  court  affirmed,  with 
costs. 
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Lehigh  ZiN(i  &  Iron  Co.  v.  New  Jersey  Zinc  &  Iron  Co, 
iCircuU  Court,  D.  New  Jersey.    September  23, 1890.) 

1.  Ck>URTS— JlTBIBDIOTIOXAL  AMOUNT— QUISTING  TiTLB. 

For  the  purpose  of  determiniDg  the  Jurisdictional  amount  in  a  bill  to  quiet  title, 
the  whole  value  of  the  property,  the  possession  or  enjoyment  of  which  is  threat- 
ened by  defendant,  is  tbe  measure  of  the  value  of  the  matters  In  controversy. 

2.  Equity  Pleading-- Muttifarious  Bill. 

A  bill  alleged  that  complainant's  title  to  certain  ores  claimed  by  it  had  been  so 
thoroughly  adjudicated  that  further  litigation  would  be  vexatious,  and  prayed  that 
defendant  might  be  enjoined  from  taking  any  proceedings  to  take  said  ores,  or  from 
disturbing  complainant's  title  thereto.  In  another  portion  of  the  bill  complainant 
claimed  a  statutorv  right  to  require  the  title  or  claim  of  defendant  to  the  ores  to  be 
«  now  ^  set  upt  tried,  and  finally  determined.   Beld,  that  the  bill  was  multifarious. 

In  Equity. 

Charles  D.  Thovipaon,  Richard  Wayne  Paiker^  and  George  Northrop^  for 
complainant. 

John  R.  Emery  and  Thomas  N.  McCarter,  for  defendant. 

Green,  J.  This  matter  comes  before  the  court  upon  demurrer  inter- 
posed by  the  defendant  to  the  bill  of  complaint  filed  by  the  complain- 
ant. The  demurrer  is  general,  and  the  following  causes  were  assigned 
as  its  justification: 

'* First,  That  the  said  bill  is  a  bill  filed  in  a  circuit  court  of  the  United 
Stales,  held  in  and  for  the  district  of  New  Jersey,  and  the  complainant  has 
not  by  its  said  bill  shown  the  jurisdiction  of  the  court,  in  that  it  has  not 
averred  or  shown  that  the  matter  in  dispute  exceeds,  exclusive  of  interest  and 
costs,  the  sum  or  value  of  two  thousand  dollars.  Second,  That  the  complain- 
ant in  and  by  its  said  bill  claims  under  two  distinct  and  inconsistent  rights, 
which  cannot  be  joined  in  a  single  bill  of  complaint,  and  the  discovery  and  re- 
lief sought  by  said  bill  relate  to  two  several,  distinct,  and  Inconsistent  rights, 
which  cannot  be  joined  in  one  bill;  and  especially  that  the  complainant  in  and 
by  one  portion  of  its  said  bill  alleges  and  claims  that  the  title  and  rights  of  the 
complainant  to  the  ores  claimed  by  it  in  said  bill  have  been  finally  settled  and 
determined  by  the  decrees,  judgments,  suits,  proceedings,  and  acts  mentioned 
in  said  bill,  and  that  by  virtue  thereof  the  defendant  is  precluded  and  barred 
from  setting  up  or  asserting  any  right  or  claim  to  the  said  ores  claimed  by  the 
complainant,  and  prays  that  the  defendant  may  be  perpetually  restrained  and 
enjoined  from  taking  any  action,  suit,  or  proceedings  in  law  or  equity  to  take 
from  it  said  ores,  or  from  disturbing  complainant's  title  thereto,- and  may  be 
restrained  from  attempting  to  obtain  possession  of  the  said  premises,  or  re- 
moving the  ores,  metals,  and  minerals  claimed  by  the  complainant.  And, 
by  another  portion  of  said  bill,  the  said  complainant  relies  upon  and  sets  up 
another,  and  a  different,  distinct,  and  inconsistent,  equitable  right  or  title, 
under  the  statute  of  tlie  state  of  New  Jersey,  entitled  *  An  act  to  compel  the 
determination  of  claims  to  real  estate,  and  to  quiet  title  to  the  same,'  ap- 
proved March  2,  1870,  under  which  the  complainant  claims  the  right  to  re- 
quire the  title  or  claim  of  the  defendant  to  said  ores,  claimed  by  the  complain- 
ant, to  be  now  set  up,  tried,  and  finally  determined  under  said  act,  in  this 
suit,  and  prays  such  distinct  and  inconsistent  relief.  And  this  defendant 
says  that  complainant's  supposed  right,  based  on  the  allegations  that  its  right 
and  title  to  said  ores  claimed  by  it  hath  been  already  finaUy  settled  and  deter- 
v.43F.no.9— 35 
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minc'd  by  said  deeds,  proceedings  and  judgments,  decrees  and  orders,  set  out 
in  said  bill,  cannot  be  joined  with  the  supposed  statutory  right  to  have  the 
claim  and  title  of  the  defendant  to  snid  ores,  now  set  out,  tried  and  deter- 
mined in  this  suit.  Third.  That  the  said  bill  is  multifarious,  in  that  it  joins 
two  separate  and  distinct  causes  of  suit  or  action  which  ought  not  to  be 
joined  in  one  bill  of  complaint.  Fourth.  That  the  said  bill  is  uncertain,  in 
that  it  does  not  sufficiently  state  and  disclose  the  nature  of  the  equitable  right 
or  interest  upon  which  the  complainant  relies  for  relief;  and,  especially,  it 
does  not  especially  and  clearly  appear  by  the  bill  whether  the  complainant 
claims  that  defendant  should  be  perpetually  enjoined  from  setting  up  any 
right  or  title  to  said  ores  claimed  by  complainant,  on  the  ground  that  the 
right  and  title  to  the  ores  claimed  by  complainant  has  been  already  settled 
and  determined  by  the  decrees,  judgments,  orders,  and  proceedings  set  out  in 
said  bill,  and  should  not  be  retried  in  the  present  or  any  other  suit,  or  whether 
it  relies  upon  a  supposed  statutory  right  to  require  the  defendant  now,  and 
In  this  suit,  to  set  up  its  title  and  claim  to  said  ores,  and  to  have  the  same 
finally  determined  in  this  suit,  under  the  said  statute.  Fifth,  That  the  said 
bin  is  vague  and  uncertain,  and  the  equitable  right  upon  which  the  com- 
plainant relies  for  relief  is  not  stated  with  sutBcient  clearness.  Sixth.  That 
the  complainant  has  not  in  and  by  Its  said  bill  made  or  stated  such  a  case  as 
does  or  ought  to  entitle  it  to  any  such  discovery  or  relief  as  is  thereby  sought 
and  prayed  for,  from  and  against  this  defendant. " 

When  the  matter  was  heard,  the  arguments  of  counsel  took  a  very 
wide  range,  but  I  shall  not  attempt  to  judge  of  the  merits  of  the  case  at 
this  time.  The  only  question  now  before  the  court  is  one  of  pleading, 
and  to  that  I  shall  confine  myself.  I  do  this  with  the  lesser  liesitation, 
because  very  many  of  the  statements  and  allegations  made  by  counsel, 
and  upon  which  very  acute  and  learned  arguments  were  founded,  do  not 
appear  upon  the  record,  in  the  condition  it  now  is,  and  were  in  fact  con- 
tradicted and  denied,  or  affirmed  and  insisted  upon,  with  equal  tenacity 
by  the  respective  counsel.  The  question  then  to  be  considered  is,  has 
the  demurrer  been  well  taken?  The  bill  of  complaint  in  its  general 
aspect  and  tenor  may  be  called  a  ^'bill  of  peace."  The  complainant 
avers  that  it  is  the  rightful  owner  of  certain  ores,  in  a  certain  locality; 
that  it  is  in  full,  peaceable,  and  quiet  possession  thereof;  that  its  right 
and  title  to  these  ores  have  been  derived  from  certain  deeds  of  convey- 
ance, leaseSj'and  agreements,  and  have  been  confirmed  to  it  by  formal 
adjudications  of  courts  in  actions  in  which  they  were  the  subject-matter 
of  the  litigation;  that  the  defendant  is  threatening  to  disturb  the  com- 
plainant in  the  possession  of  this  property  by  commencing  suits  in  which 
the  title  of  the  complainants  is  to  be  attacked;  that  as  the  title  of  the 
complainant  has  been  fully  established  and  settled,  especiall}'  by  the 
judgments  of  courts  of  competent  jurisdiction,  any  further  litigation  of 
the  same  title  would  be  vexatious  and  oppressive,  and  should  be  re- 
strained. 

The  first  objection  to  this  bill  made  by  the  defendant  is  that  the  matter 
in  controversy  does  not  exceed  in  value  the  sum  of  $2,000.  It  is  well 
settled  that  the  requisite  value  of  the  matters  in  controversy  is  a  juris- 
dictional fact,  and  it  must  be  properly  averred  in  the  bill,  or  the  court 
will  refuse  to  assume  jurisdiction  of  the  cause.  There  is  in  the  com- 
plainant's bill  an  averment,  in  the  language  of  the  statute  defining  the 
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jurisdictional  limits  of  this  court,  that  the  matters  in  dispute  exceed 
the  sum  of  $2,000,  exclusive  of  interest  and  costs;  but  counsel  for  de- 
fendant insists  that,  notwithstanding  such  averment,  the  objection  taken 
\s  fatal,  because^  if  the  case  made  by  the  complainant's  bill  is  true,  no 
pecuniary  damage  can  accrue  to  it,  for  the  suit  threatened  by  the  defend- 
ant would  fall  as  utterly  groundless.  Without  stopping  now  to  invoke, 
in  answer  to  this  objection,  the  effect  of  a  demurrer  to  the  well-pleaded 
averment  of  a  jurisdictional  fact,  it  is  sufficient  to  say  that  I  think  the 
proper  criterion  of  the  "value  of  the  matters  involved  in  the  controversy" 
is  to  be  found  in  the  value  of  the  property,  the  possession  or  enjoyment 
of  which  will  be  affected  by  the  result  of  the  litigation.  For  the  pur- 
poses of  this  suit  I  should  not  hesitate  to  hold  that  the  whole  value  of  the 
property,  the  possession  and  enjoyment  of  which  is  imperiled  by  the 
threatening  acts  of  the  defendant,  is  the  measure  of  the  vidueof  the  mat- 
ters put  in  controversy  by  it.  If  any  other  test  than  this  should  be  sub- 
stituted, very  many  suitors  would  be  debarred  from  seeking  the  pro- 
tection of  the  federal  courts,  and  those  tribunals  would  be  stripped  of  a 
very  important  branch  of  their  hitherto  acknowledged  jurisdiction,  es- 
pecially upon  their  equity  side.  What  would  become  of  suits  for  the 
reformation  of  a  written  agreement,  for  the  cancellation  of  alleged  forged 
or  fraudulent  deeds,  for  the  specific  performance  of  contracts  to  convey 
lands,  and  many  others  of  like  character,  if,  upon  the  question  of  juris- 
dictional value  of  the  matters  in  controversy,  the  courts  were  limited  to 
the  pecuniary  value  of  the  deed,  the  contract,  the  agreement  as  such, 
and  were  barred  from  considering  the  value  of  the  thing  affected  by,  or 
the  subject-matter  of,  those  various  writings.  Take,  for  instance,  the 
case  of  a  forged  deed  of  conveyance.  Suits  to  compel  the  surrender  and 
cancellation  of  such  dangerous  documents  are  not  uncommon  in  the  fed- 
eral courts.  But  on  what  principle  can  jurisdiction  be  maintained  if  the 
question  of  the  "value  of  the  matters  in  controversy"  be  raised?  What 
is  the  value  of  a  "forged  deed?"  Simply  nothing.  If  it  be  forged,  it  is 
absolutely  valueless;  but,  for  jurisdictional  purposes,  it  must  be  held 
to  have,  to  the  rightful  owner  of  the  premises  pretended  to  be  conveyed 
by  it,  the  whole  value  of  the  premises  themselves,  the  possession  and 
enjoyment  of  which  are  menaced  and  put  in  peril  by  its  existence.  The 
application  of  this  test  to  the  case  at  bar  is  obvious.  It  may,  indeed, 
be  true  that  the  claims  of  the  defendant  to  the  property  in  possession  of 
the  complainant  are  groundless;  it  may  be  held  that  the  deeds,  leases, 
agreements,  and  adjudications  of  the  courts,  upon  which  and  from  which 
the  complainant  base  and  claim  its  right,  are  invulnerable  to  any  attack 
which,  in  pursuance  of  its  threats,  the  defendant  may  make.  That  will 
appear  at  the  end  of  the  litigation,  but  the  "matter  in  controversy"  is 
not  the  result  of  the  litigation,  but  the  property  which  will  be  affected 
by  that  result,  and  its  value  is  the  value  which  does  or  does  not  confer 
jurisdiction  as  it  may  be  summed  up.  I  do  not  think  this  cause  for 
demurrer  can  be  sustained 

A  more  serious  question  is  raised  by  the  second  atid  third  causes  of 
demurrer.     It  is  insisted  that  as  a  pleading  the  bill  is  vicious,  because 
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it  is  multifarious.  Multifariousness  means  the  joining  together,  improp- 
erly, in  one  bill  of  complaint,  distinct  and  independent  matters,  and 
thereby  confounding  them.  To  render  a  bill  of  complaint  liable  to  the 
objection,  it  must  contain  more  than  one  good,  distinct,  and  severable; 
ground  for  the  maintenance  of  a  suit  in  equity.  It  is  well-nigh  impos- 
sible to  lay  down  any  rule  or  abstract  principle  as  to  what  constitutes 
multifariousness  which  can  be  universal  in  application,  but  it  may  be 
said  that  a  bill  will  be  considered  multifarious  if  the  distinct  and  separate 
claims  made  in  it  are  so  different  in  character  that  the  court  ought  not 
to  permit  them  to  be  litigated  in  one  suit.  Two  or  more  distinct  ob- 
jects cannot  be  embraced  in  the  bill;  its  double  character  destroys  it. 
Thus  in  Reed  v.  Reed,  16  N,  J.  Eq.  248,  a  bill  asking  an  injunction  to 
restrain  waste,  and  also  an  account  for  rent  due,  was  held  demurrable  on 
ground  of  multifariousness.  Recent  cases  seem  to  show  an  increasing 
tendency  to  avoid  the  application  of  strict  and  technical  rules  of  plead- 
ing to  a  bill  objected  to  as  multifarious,  and  to  deal  with  the  objection 
as  addressed  to  the  sound  discretion  of  the  court.  Thus,  in  a  late  case, 
where  from  the  bill  of  complaint  it  appeared*  that  the  complainant  had 
in  fact  two  causes  of  action,  each  furnishing  the  ground  for  a  suit,  one 
the  natural  outgrowth  of  the  other,  or  growing  out  of  the  same  trans- 
action or  subject-matter,  and  the  defendant  had  interest  in  every  question 
raised  on  the  record,  but  the  suit  had  but  a  single  object,  it  was  held 
that  the  causes  were  properly  joined,  and  the  bill  was  not  for  that  reason 
multifarious.  The  only  fair  .deduction  to  be  made  from  this  and  other 
similar  cases  is  that  each  case  must  be  adjudged  and  governed  by  its  own 
peculiar  circumstances.  The  discretion  of  the  court  must  be  appealed 
to,  but  that  discretion  will  be  exercised  always  within  the  limits  of  the 
principles  which  govern  good  pleading. 

Upon  a  critical  examination  of  this  bill  of  complaint  it  does  appear  to 
be  open  to  the  criticism  which  has  been  made  upon  it.  The  gravamen 
of  the  complainant's  case  is  that  its  title  to  certain  ores  has  been  so 
thoroughly  ^nd  satisfactorily  adjudicated  in  this  and  other  courts. that 
no  further  litigation  can  be  tolerated.  If  such  litigation  should  be  com- 
menced, it  would  be  unjustifiably  vexatious,  and  should  be  enjoined. 
In  other  words,  the  complaint  is  that  the  defendant  refuses  to  recognize 
the  conclusive  character  of  the  proceedings  by  which  complainant's 
title  has  been  established,  and  threatens  to  bring  a  suit  to  reopen  and  re- 
try issues  which  are  res  adjudlcata  by  the  solemn  judgment  of  the  court. 
The  remedy  which  complainant  seeks  is  the  absolute  prevention  of  the 
defendant's  threat  thus  again  to  call  in  question  his  title.  The  prayer 
is  for  an  injunction  to  accomplish  that  end.  The  very  last  thing  that 
the  complainant  desires  is  a  suit  to  determine  whether  the  title  to  the 
property  in  question  is  in  it  or  in  its  opponent.  Its  insistment  is  that 
there  is  no  ground  for  such  a  suit;  that  the  title  to  the  property  in  ques- 
tion is  forever  removed  from  the  forum  of  litigation,  and  cannot  right- 
fully be  brought  back.  And  this  is  the  solid  basis  of  equity  which  un- 
derlies a  bill  of  peace.  When  the  title  of  a  complainant  has  been  finally 
adjudicated  by  a  court  of  competent  jurisdiction,  and  determined,  it  is 
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evident  that  a  renewal  of  the  litigation  in  the  same  or  a  different  forum 
by  the  defeated*  party  would  be  vexatious,  inequitable,  oppressive,  and 
a  court  of  equity  will  enjoin  it.  Hence,  when  a  bill  of  peace  is  pre- 
sented to  the  court,  the  sole  issue  is,  has  this  title  been  finally  settled  as 
is  alleged?  It  is  the  adjudication,  and  not  the  title,  which  the  bill  con- 
cerns itself  with,  and  with  which  the  court  deals.  If  the  court  finds  that 
the  judgment  relied  upon  does  finally  determine  the  title,  it  interferes  to 
prevent  the  complainant  being  called  upon  again  to  maintain  it.  But 
the  complainant,  out  of  abundant  caution,  perhaps,  or  to  meet  some 
anticipated  line  of  defense,  seeks  the  aid  of  this  court  upon  a  different 
ground  from  that  first  stated.  It  invokes  the  statute  law  of  New  Jersey 
in  its  behalf,  and  appeals  to  the  provisions  and  requirements  of  an  act 
entitled  "An  act  to  compel  the  determination  of  claims  to  real  estate  in 
certain  cases,  and  to  quiet  the  title  to  the  same,"  approved  March  2, 
1870.  It  is  not  necessary  to  quote  this  act.  Its  object  is  clearly  and 
tersely  stated  by  Chief  Justice  Beasley,  of  the  supreme  court  of  New 
Jersey,  in  Jersey  City  v.  Lembeck,  31  N.  J.  Eq.  255.  On  page  272,  the 
chief  justice  says: 

"The  inequity  that  was  designed  to  be  remedied  grew  out  of  the  situation 
of  a  person  in  the  possession  of  land  as  owner,  In  which  land  another  person 
claimed  an  interest  which  he  would  not  enforce;  and  the  hardship  was  that 
the  person  so  in  possession  could  not  force  his  adversary  to  sue,  and  thus  put 
the  claim  to  the  test.  The  title  of  the  act  indicates  that  this  is  its  purpose, 
for  it  is  an  act  to  compel  the  determination  of  claims  to  real  estate." 

This  clearly  expresses  the  spirit  of  the  act.  Its  plain  intent  was  to 
compel,  in  the  way  and  by  the  method  which  it  provided,  a  litigation 
of  adverse  claims  to  lands.  He  who  boasted  of  an  interest  in  or  a  claim 
to  lands  in  the  quiet  possession  of  another  must  proceed  to  make  that 
claim  good,  or  suffer  a  judgment  to  go  against  him.  The  issue  con- 
cerned the  title  to  the  lands.  It  was  to  be  made  up  immediately.  It 
was  to  be  tried  promptly.  The  result  was  to  be  final  and  conclusive. 
In  invoking  the  aid  of  the  statute,  and  in  bringing  itself  within  the  pro- 
tectorate of  its  provisions,  the  complainant  seeks  to  compel  a  legal  as- 
sertion by  the  defendant  of  any  title  it  may  have,  or  claim  to  have,  in 
and  to  the  property  of  which  the  complainant  is  in  possession,  so  that 
the  truth  of  such  assertion  may  be  litigated,  and  the  validity  of  the  title 
be  determined,  in  the  proper  tribunal.  Complying  with  the  mandate 
of  the  act,  the  complainant,  with  the  subpoena  directed  to  the  defendant 
in  this  cause,  issued  a  ticket,  describing  with  precision  the  property  in 
question,  stating  the  object  of  the  suit,  and  that,  if  the  defendant  claims 
any  title  or  interest  to  or  incumbrance  upon  the  lands,  it  is  required  to 
answer,  but  not  otherwise;  and  in  such  ticket  the  object  of  the  suit  is 
stated  to  be  to  settle  the  title  to  lands  thereinafter  mentioned.  This  pur- 
pose, so  formally  declared,  is  manifestly  inconsistent  with  and  repugnant 
to  the  insistment  of  the  complainant  that  the  title  to  lands  in  question 
has  been  heretofore  finally  settled,  and  which  final  settlement  justifies  the 
bill,  as  a  bill  of  peace.  If  there  has  been  a  final  settlement,  there  can 
be  no  other  settlement.     If  there  has  been  no  final  settlement,  there  can 
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be  no  "res  adjudicata.^  A  bill  of  peace  requires  the  one.  A  bill  for  the 
statutory  relief,  under  the  act  mentioned,  requires  the  other.  In  the 
one  case,  the  claim  of  the  complainant  is  that  the  defendant  threatens  to 
harass  and  vex  it,  injuriously  and  inequitably,  by  bringing  a  suit  to 
test  the  validity  of  the  complainant's  title  and  possession  of  lands.  In 
the  other,  the  plaint  of  the  complainant  is  that  the  defendant  will  not 
bring  such  suit  for  such  purpose.  As  to  the  first  claim,  the  relief  sought 
is  for  an  enjoining  order,  absolutely  restraining  the  prosecution  of  the 
suit  which  is  so  vexatious.  In  the  other,  it  is  a  mandate  to  compel  the 
prompt  and  immediate  prosecution  of  the  suit  which  is  ardently  desired. 
Clearly,  such  claims  are  too  contradictory  and  diverse  to  stand  together. 
The  demurrer  is  sustained  for  the  cause  alleged.  As  upon  either  branch 
of  the  case,  as  stated  in  the  bill,  complainant  would  have  a  prima  fade 
claim  to  proper  relief  in  a  court  of  equity,  it  will  be  permitted  to  amend 
the  bill,  if  it  shall  so  elect,  so  as  to  avoid  the  charge  of  multifariousness, 
within  15  days;  the  injunction  heretofore  granted  to  stand  until  the  fur- 
ther order  of  the  court. 


Glenn  v.  Dimmock  et  al.    Same  v.  Ix>ckwood  et  cd.    Same  v.  Lucas  dd. 
(Cin-cuit  Court,  E,  D.  Missouri,  E.  D.    October  10, 1890.) 

1.  Rehearing  in  Equity— Time  of  Granting. 

Equity  rule  88  declares  that  a  rehearing  shaU  not  be  ** granted"  after  the  lapse 
of  the  term  at  which  the  final  decree  is  entered,  and  provides  that  In  non-appealable 
cases  a  petition  for  a  rehearing-  may  be  ^admitted  "  before  the  end  of  the  next  term 
after  final  decree.  Held,  that  the  word  "  admitted,  ^  as  used  therein,  is  synonymous 
with  the  word  ''granted, "  and  that  the  effect  of  the  rule  is  to  deprive  the  court  of 
the  power  to  grant  a  rehearing  in  any  case  after  the  lapse  of  the  term  next  succeed- 
ing the  entry  of  a  final  decree. 

2.  Same— ArtER  Term  Succeeding  Decree— Waiver. 

An  order  sustaining  a  petition  for  a  rehearing  after  the  lapse  of  the  term  next 
succeeding  the  entry  of  a  final  decree  is  utterly  void,  and  cannot  be  vaUdated  by 
any  action  of  defendant  in  taking  leave  to  plead,  etc. 

In  Equity,  On  motions  to  set  aside  orders  overruling  petitions  for 
rehearing. 

JTiomas  K.  Skinker,  for  plaintiff. 

John  W.  Dryden^  Noble  &  Orrick,  Lee  <St  Ellis,  and  W.  H.  Chpton,  for 
defendants. 

Thayer,  J.,  (oraUy,)  The  opinion  heretofore  expressed  in  these  cases 
(the  same  not  being  appealable)  that  the  court  could  not,  under  equity 
rule  88,  grant  a  rehearing  after  the  lapse  of  the  term  succeeding  that  at 
which  the  final  decrees  were  entered,  has  been  challenged  in  two  respects. 
In  the  first  place,  chiefly  on  the  strength  of  a  remark  made  in  the  case 
of  Giant-Powder  Co.  v.  Cal.  Vigorit  Powder  Cb.,  5  Fed.  Rep.  202,  it  is 
contended  that,  if  a  petition  for  a  rehearing  is  filed  during  the  term  at 
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which  the  final  decree  is  rendered,  the  petition  may  be  granted  at  any 
subsequent  term.  That  particular  question,  however,  was  not  before 
the  court  for  determination  in  the  case  referred  to;  hence  the  remark  made 
ought  not  to  control  the  disposition  of  a  case  where  the  precise  point  is 
presented  for  decision,  any  further  than  it  is  found  to  be  supported  by 
reason  or  authority.  The  first  clause  of  rule  88  declares  that  a  rehearing 
shall  not  be  "granted  "  after  the  lapse  of  the  term  at  which  the  final  de- 
cree is  entered,  and  the  last  clause  provides  that  in  non-appealable  cases 
a  petition  for  a  rehearing  may  be  "admitted"  before  the  end  of  the  next 
term  after  final  decree.  The  first  clause  of  the  rule  is  not  open  to  con- 
troversy as  to  its  meaning,  because  the  language  is  explicit  that  no  re- 
hearing shall  be  granted  after  the  term.  To  my  mind  the  meaning  of 
the  last  clause  is  equally  manifest,  notwithstanding  the  use  of  the  word 
"admitted  "  in  place  of  the  word  "granted."  The  object  of  the  rule  was 
to  put  an  end  to  litigation, — ^to  fix  a  time  after  final  decree  beyond  which 
the  prevailing  party  should  not  be  kept  in  court;  and  surely  there  was 
and  is  as  much  reason  for  limiting  the  time  within  which  a  rehearing 
might  be  granted  in  non-appealable  cases,  as  in  cases  that  were  subject  to 
appeal.  It  must  also  be  borne  in  mind  that  in  legal  parlance  the  word 
"admitted"  is  frequently  used  as  synonymous  with  the  words  "granted" 
and  "allowed."  Furthermore,  the  eighty-eighth  rule,  as  a  whole,  is  a 
modification  of  the  old  rule  of  procedure  in  the  English  chancery  court, 
which  did  not  permit  a  petition  for  rehearing  to  be  entertained  after  the 
enrollment  of  a  decree;  and,  according  to  well-known  canons  of  construc- 
tion, the  defendants  are  entitled  to  invoke  a  strict  interpretation  of  the 
rule.  All  of  these  considerations  lead  me  to  the  conclusion  that  the 
word  "admitted"  and  the  word  "granted,"  as  used  in  the  eighty-eighth 
rule,  have  the  same  meaning,  and  that  the  effect  is  to  deprive  the  court 
-of  the  power  to  grant  a  rehearing  in  any  case  after  the  lapse  of  the  term 
next  succeeding  the  entry  of  a  final  decree. 

The  precise  point  under  consideration  does  not  appear  to  have  arisen 
in  any  adjudged  case,  but,  from  expressions  found  in  numerous  decisions 
it  is  manifest  that  the  views  above  stated  are  in  harmony  with  the  opinion 
generally  entertained  as  to  the  meaning  and  eflect  of  the  eighty-eighth 
rule.  Cameron  v.  McRoberta,  8  Wheat.  691;  McMickenv.  Perin^  18  How. 
508;  ScoU  v.  Blaine,  1  Baldw.  287;  Scotty.  Hore,  1  Hughes,  (U.  S.)  163; 
Sheff'ey  v.  Banky  33  Fed.  Rep.  315;  and  see  decisions  formerly  cited; 
Roemer  v.  <Si«ion,  91  U.  S.  149;  Brown  v.  Aspden^  14  How.  27.  The  case 
of  Clarke  v.  Thrdkeld,  2  Cranch,  C.  C.  408,  is  so  imperfectly  reported 
that  it  is  not  entitled  to  much  weight  as  an  authority.  The  motion  in 
that  case  appears  to  have  been  acted  upon  by  consent  of  parties. 

It  is  next  insisted  that  in  any  event  the  defendants  in  the  case  of  Glenn, 
Trustee,  v.  Lucas  et  aZ.,  have  waived  their  right  to  insist  on  the  finality 
of  the  decree  entered  at  the  March  term,  1887,  in  consequence  of  action 
by  them  taken  at  the  present  term.  Such  contention  is  based  on  the 
following  facts:  Early  in  the  present  term  (September,  1890)  complain- 
ant's solicitor  moved  that  the  petition  for  a  rehearing  be  sustained,  and 
the  motion  was  granted.     Afterwards,  and  on  the  same  day,  the  defend- 
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ants  took  leave  to  answer  the  original  bill.  Some  days  later  in  the  term, 
and  before  an  answer  was  filed,  the  court  vacated  the  order  sustaining 
the  petition  for  a  rehearing,  its  attention  having  in  the  mean  time  been 
directed  to  the  mandatory  character  of  equity  rule  88.  Viewing  the  case 
as  one  in  which  the  decree  became  final  at  the  September  term,  1887 , 
and  in  which  the  court  had  lost  all  jurisdiction  over  the  defendants  for 
the  purpose  of  either  vacating  or  altering  the  decree,  I  am  of  the  opinion 
that  the  order  made  at  the  present  term,  on  complainant's  motion  only, 
sustaining  the  petition  for  a  rehearing,  was  utterly  void,  and  that  such 
order  was  not  validated,  or  in  any  manner  affected,  by  the  subsequent 
action  of  the  defendants  in  taking  leave  to  plead. 

The  case  at  bar  stands  on  a  different  footing  from  that  of  Toland  v, 
Sprague,  12  Pet.  300,  and  other  like  cases,  in  which  a  defendant  having 
an  election  to  appear  and  defend  in  a  given  court,  or  not  to  appear,  vol- 
untarily entered  his  appearance  therein,  and  thus  waived  his  privilege. 
In  the  present  case  the  court  had  no  control  over  the  final  decree  at  the 
time  it  attempted  to  vacate  the  same;  and,  even  though  it  be  conceded 
to  complainant  that  the  court  may  vacate  a  decree  after  it  has  become 
final  by  consent  of  parties  made  and  entered  of  record,  yet  in  the  case  at 
bar  no  act  was  done  tantamount  to  giving  such  consent.  The  former 
orders  made  in  these  cases,  overruling  the  petitions  for  rehearing  filed  at 
the  March  term,  1887,  appear  on  further  consideration  to  have  been 
proper,  and  they  will  be  permitted  to  stand. 


Chrisman  et  al.  v.  Hay  et  al. 
(CircuU  Courty  8.  D.  I&wa,  W.  D.    October?,  1890.) 

1.  Vendor's  Lien— Quitclaim  Dbbd. 

Under  Code  Iowa,  %  1940,  which  provides  that  no  vendor's  lien  shall  be  enforced 
after  a  conveyance  by  the  vendee,  unless  such  lien  is  reserved  by  written  instru- 
ment, acknowledged  and  recorded,  or  unless  such  conveyance  is  made  pending  suit 
to  foreclose  the  lien,  a  quitclaim  deed  by  the  vendee  is  sufficient  to  bar  a  vendor's 
lien  not  evidenced  by  writing. 

2.  MoBTGAGE— Foreclosure. 

A  mortgage  for  $^,000  on  a  large  number  of  lots  provided  for  the  release  of  '^any 
five  or  more  lots  at  any  time  hereafter"  upon  payment  of  $33  per  lot.  Held,  that 
purchasers  from  the  mortgagor,  after  his  default  in  paying  the  mortgage  debt,  but 
before  foreclosure  suit  was  begun,  might  have  their  lots  released  for  €^  each;  but 
that  the  mortgagor's  right  to  a  release  on  those  terms  expired  when  such  suit  was 
begun. 

In  Equity.     Bill  for  foreclosure  of  mortgage  and  enforcement  of  ven- 
dor's lien.     Submitted  on  pleadings  and  proofs. 
Flickinger  Bros, ,  for  complainants. 
Stone  &  Sims^  Wright  <k  BaLdwin,  and  Sapp  <fe  Pusey,  for  defendants. 

Shiras,  J.     In  the  spring  of  1887  the  complainants,  James  S.  Chris- 
man  and  George  W.  Robards,  were  the  owners  of  certain  realty  in  Pot- 
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tawattamie  county,  Iowa,  known  as  "  Manawa  Park,**  and  in  May  of 
that  year  they  sold  the  same  to  Hat  tie  A.  Hay.  To  secure  the  payment 
of  $26,000  of  the  purchase  price,  said  Hattie  A.  Hay  executed  six 
promissory  notes;  three  thereof,  aggregating  $8,333.33,  being  payable 
to  the  order  of  George  W.  Robards,  and  three,  aggregating  $16,666.67, 
being  payable  to  the  order  of  James  S.  Chrisman,  and  coming  due  in 
one,  two,  and  three  years,  with  interest  at  the  rate  of  7  per  cent.  To 
secure  these  notes  the  said  Hattie  A.  Hay  and  her  husband  executed  a 
mortgage  upon  blocks  1  to  32,  inclusive,  "  of  the  lots  contained  in  Manawa 
park  as  per  plat  thereof,''  which  contained  the  following  stipulation: 

"And  it  is  hereby  agreed  and  part  of  this  contract  that,  upon  the  payment 
of  $82.80  per  lot  and  accrued  interest,  said  James  S.  Chrisman  and  Geo.  W. 
Robards  agree  to  release  any  five  or  more  lots,  at  any  time  hereafter  when 
called  upon  to  do  so,  at  expense  of  2nd  party." 

The  mortgage  also  contained  a  stipulation  to  the  effect  that,  upon  a 
failure  to  pay  any  part  of  the  principal  or  interest,  then  the  whole  of 
the  sum  secured  should  become  due  and  payable.  August  10, 1889,  the 
present  bill  was  filed  for  the  foreclosure  of  the  mortgage  in  question;  the 
notes  maturing  in  April,  1887 ,  and  1888,  being  unpaid.  It  is  also  averred 
in  the  bill  that  the  premises  in  the  mortgage  described,  to-wit,  the  32 
blocks  therein  named,  do  not  include  all  the  property  sold  by  complain- 
ants to  said  Hattie  A.  Hay;  that  the  mortgage  should  have  included  the 
same,  but  that,  through  the  misrepresentation  of  Hattie  A.  Hay  and  her 
husband,  complainants  accepted  the  same  in  the  beliefthat  the  mortgage 
covered  the  entire  property;  and  it  is  therefore  prayed  that  complainants 
may  be  decreed  to  have  a  vendor's  lien  upon  that  part  of  the  premises 
not  covered  by  the  mortgage. 

It  appears  from  the  evidence  that  the  portion  of  the  premises  on  which 
the  lien  is  sought  to  be  established,  was  conveyed  by  the  vendee  before 
this  suit  was  brought,  and  therefore,  under  the  provisions  of  section  1940 
of  the  Code  of  Iowa,  the  lien  is  defeated.     That  section  provides  that— 

"No  vendor's  lien  for  unpaid  purchase  money  shall  be  recognized  or  enforced 
in  any  court  of  law  or  equity  after  a  conveyance  by  the  vendee,  unless  such 
lien  is  reserved  by  conveyance,  mortgage,  or  other  instrument,  duly  acknowl- 
edged and  recorded,  or  unless  such  conveyance  by  the  vendee  is  made  after 
suit  brought  by  the  vendee,  his  executor  or  assign,  to  enforce  such  lien." 

On  behalf  of  complainants,  it  is  urged  that  the  premises  sought  to  be 
subjected  to  the  lien  were  conveyed  by  a  mere  quitclaim  deed,  and  that 
the  party  holding  under  the  same  cannot  assert  any  right  thereunder  as 
against  complainants.  It  is  true  that  a  party  holding  under  a  mere 
quitclaim  deed  cannot  be  iieard  to  assert  that  he  is  an  innocent  purchaser 
for  value.  Oliver  v.  Piatt,  3  How.  410;  May  v.  Le  Claire,  11  Wall.  217. 
The  statute  just  cited  chanp;es  the  usual  rule  applied  to  equitable  liens 
for  the  unpuid  purchase  price  of  property  sold.  In  the  absence  of  a 
statute,  it  is  held  that  the  vendor's  lien  affects  all  purchasers  from  the 
original  vendee  who  had  notice  of  the  existence  of  the  lien  when  they 
bought  the  premises;  and  hence  one  holding  under  a  quitclaim  deed 
would  be  held  to  be  charged  with  notice  of  the  lien.     The  statute  of  Iowa 
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declares  that,  unless  reserved  in  some  written  recorded  instrument,  a 
vendor's  lien  cannot  be  enforced  after  a  conveyance  of  the  property.  The 
question  of  notice  is  eliminated  from  the  case.  The  difference  in  the 
language  used  in  this  section  and  that  found  in  the  section  in  regard  to 
recording  instruments  affecting  real  estate  clearly  indicates  the  different 
rule  to  be  applied  in  construing  the  same.  The  latter  declares  that  "no 
instrument  affecting  real  estate  is  of  any  validity  against  subsequent  pur- 
chasers for  a  valuable  consideration,  without  notice,  unless  recorded," 
etc.  Under  this  section  an  unrecorded  instrument  is  invalid  as  against 
a  subsequent  purchaser  for  value  without  notice.  Under  the  former  sec- 
tion, a  vendor's  lien  cannot  be  enforced  after  a  conveyance  by  the  vendee. 
To  sustain  the  view  of  complainants,  thp  court  would  be  compelled  to 
interpolate  the  words  "to  a  purchaser  for  value  without  notice"  after  the 
word  "conveyance,"  found  therein,  and  this  cannot  be  done.  The  stat- 
ute expressly  declares  that,  unless  the  lien  is  reserved  in  a  written  re- 
corded instrument,  such  lien  cannot  be  enforced  after  a  conveyance  of 
the  property,  unless  such  conveyance  is  made  after  suit  for  the  enforce- 
ment of  the  lien  has  been  brought;  and  the  court  cannot,  by  mere  con- 
struction, radically  change  the  meaning  of  the  words  used  in  the  section. 
As  a  quitclaim  deM  will  transfer  the  title  and  right  actually  held  by  the 
grantor  therein,  it  is  a  conveyance,  within  the  meaning  of  the  section 
regulating  vendor's  liens.  As  the  premises  upon  which  it  is  sought  to 
fasten  a  vendor's  lien  were  conveyed  to  third  parties  by  Mrs.  Hay  before 
the  bringing  of  this  suit,  such  conveyance  defeats  the  right  to  a  lien,  and 
it  is  not  necessary  to  consider  the  question  made  in  argument,  whether 
such  lien  could  be  enforced  as  against  Mrs.  Hay;  it  appearing  that  com- 
plainants had  taken  a  mortgage  to  secure  the  purchase  money  upon  part 
of  the  property. 

The  evidence  also  shows  that  a  number  of  the  lots  included  in  the 
mortgage  have  been  sold  by  Mrs.  Hay  and  her  husband,  and  the  main 
question  in  dispute  between  the  litigants  is  as  to  the  effect  of  the  agree- 
ment in  the  mortgage  for  the  releasing  the  lien  of  the  mortgage  upon 
payment  of  the  sum  of  $32.80,  and  interest,  per  lot.  On  part  of  the 
defendant,  Mrs.  Hay,  it  is  contended  that  the  right  thus  secured  continues 
in  force  until  the  expiration  of  the  year  of  redemption  after  sale;  that, 
in  effect,  the  mortgage  creates  a  separate  lien  upon  each  lot  for  said  sum 
of  $32 .  80,  and  that  any  one  or  more  of  the  lots  may  be  redeemed  by  paying 
this  sum,  regardless  of  the  total  sum  due.  On  part  of  complainants  it  is 
contended  that  this  stipulation  is  in  the  nature  of  a  privilege,  and  that, 
when  Mrs.  Hay  failed  to  meet  the  payments  provided  for  in  the  mort- 
gage, she  lost  the  right  to  exercise  this  privilege,  and  that  parties  pur- 
chasing lots  from  her  since  the  date  of  the  failure  to  pay  the  first  note 
coming  due  stand  in  no  better  position,  but  must  be  deemed  to  have  pur- 
chased subject  to  the  lien  of  the  mortgage  for  the  full  sum  due  thereon. 
From  the  evidence  in  the  case,  it  is  clear  that,  when  the  mortgage  was 
executed,  it  was  well  understood  between  the  parties  that  it  was  intended 
to  sell  the  lots  to  purchasers,  the  premises  having  been  platted  for  that 
purpose;  and  it  is  equally  clear  that  sales  could  not  be  made  if  each  small 
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lot  was  to  remain  subject  to  the  lien  of  the  entire  mortgage  debt.  The 
stipulation  found  in  the  mortgage  was  evidently  placed  therein  so  that 
purchasers  could  be  assured  that  the  payment  of  the  sum  fixed,  i.  e., 
$32.80  and  interest,  to  the  mortgagees,  would  release  the  lot  purchased 
from  the  lien  of  the  mortgage.  So  far  as  purchasers  from  Mrs.  Hay  are 
concerned,  it  must  be  held  that  all  who  became  such  before  the  bringing 
of  the  present  suit  are  entitled  to  the  benefit  of  the  agreement  found  in 
the  mortgage;  and  by  paying,  if  not  already  paid,  the  fixed  price  named 
in  the  mortgage,  are  entitled  to  hold  the  lots  purchased  free  from  the 
lien  of  the  mprtgage. 

As  already  stated,  the  evidence  shows  that  Mrs.  Hay  has  failed  to 
meet  the  payments  she  bound  herself  to  make,  and  complainants  are  now 
compelled  to  resort  to  the  mortgaged  property  to  secure  the  sum  due 
them.  If  it  were  held  that  Mrs.  Hay  could  now  select  out  the  more 
valuable  lots,  and  redeem  them  from  the  lien  of  the  mortgage  by  paying 
the  stipulated  sum  of  $32.80  and  interest,  it  would  enable  her  to  secure 
the  benefit  of  the  contract  without  meeting  fully  the  obligations  thereof. 
The  mortgage  she  executed  was,  in  terms,  upon  the  entire  property,  to 
secure  the  entire  debt;  but  following  the  granting  clause  is  found  the  stipu- 
lation already  cited,  which,  as  already  said,  yras  inserted  in  order  to  enable 
her  to  sell  the  lots  to  purchasers,  and  for  the  protection  of  such  purchasers. 
It  now  appears  that  she  is  no  longer  endeavoring  to  carry  out  her  contract 
with  complainants.  The  payments  are  largely  in  arrears,  and  the  case  is 
ripe  for  a  decree  of  foreclosure  and  sale.  Under  such  circumstances,  it 
would  work  a  fraud  upon  the  rights  of  complainants  if  it  were  held  that 
the  itiortgagor,  while  wholly  in  default  on  her  part,  should  be  permitted 
to  select  out  the  more  valuable  lots  from  the  mor^agor's  tract,  and  re- 
deem them,  leaving  the  less  valuable  unredeemed.  As  between  Mrs. 
Hay  and  complainants,  it  must  be  held  that  the  right  to  procure  the 
release  of  portions  of  the  mortgaged  premises  by  paying  the  price  named 
terminated  when  the  present  suit  for  the  foreclosure  of  the  mortgage 
was  brought.  The  complainants  are  therefore  entitled  to  a  decree  es- 
tablishing the  amount  due  them,  respectively,  upon  the  notes  secured 
by  the  mortgage;  due  credit  being  given  for  all  sums  heretofore  received 
from  the  mortgagors,  or  from  purchasers  under  them  of  any  portions  of 
the  property,  and  for  all  sums  paid  hereafter  by  parties  who  had  pur- 
chased portions  of  the  lots  before  the  bringing  of  this  suit,  as  herein- 
after provided.  Such  purchasers  of  lots,  in  cases  wherein  the  stipulated 
price  of  $32.80  and  interest  has  not  yet  been  paid  to  the  complainants, 
must  pay  the  same  within  30  days  from  the  date  of  this  decree.  At 
the  expiration  of  said  30  days,  the  amount  then  due  upon  said  notes 
will  be  computed,  and,  unless  the  sum  due  is  by  that  time  fully  dis- 
charged, a  final  decree  will  be  entered,  foreclosing  said  mortga<<e  upon 
all  parts  of  said  realty  in  the  bill  described  as  shall  then  remain  unre- 
deemed by  purchasers,  and  ordering  the  sale  thereof.  As  the  mortgage 
provides  that  in  case  of  foreclosure  a  reasonable  attorney's  fee  shall  be 
allowed,  provision  will  be  made  in  the  final  decree  for  the  allowance  of 
such  sum  as  the  parties  may  agree  upon,  or,  if  such  agreement  cannot 
be  had,  for  such  sum  as  the  court  may  award. 
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In  re  Rahber. 
(Circuit  Court,  P.  Kansas.    October  17,  ISOa) 

iNTOziOATnfG  Liquors— Intbbbtatb  Cohmebcb— Rbtboaotiyb  Effbot  of  Whaok 

Act  Cong.  Aug,  8,  1890,  known  as  the  «< Wilson  Act,*  and  declaring  "tbat  all 
fermented,  distilled,  or  other  intoxioatine  liquors  or  liquids,  transported  into 
any  state  or  territory,  or  remaining  therein  for  use,  consumption,  sale,  or  stor- 
age therein,  shall,  upon  arrival  in  such  state  or  territory,  be  subject  to  the  opera- 
tion and  effect  of  the  laws  of  such  state  or  territory  enacted  in  the  exercise  of  its 
police  powers,  to  the  same  extent,  and  in  the  same  manner,  as  though  such  liquids 
or  liquors  bad  been  produced  in  such  state  or  territory,  and*  shall  not  be  exempt 
therefrom  by  reason  of  being  introduced  therein  in  original  packages  or  other- 
wise, ^  is  permissive,  and  not  mandatory,  upon  the  different  states,  and  requires 
additional  legislation  to  be  had  by  a  state  to  bring  the  provisions  of  the  act  into  op- 
eration within  the  state. 

This  is  an  application  for  the  writ  of  habeas  corpus.  From  the  agreed 
statement  of  facts  in  this  case  it  appears  that  the  petitioner,  Charles  A. 
Rahrer,  was  the  agent  at  Topeka,  Kan.,  of  Maynard,  Hopkins  &  Co., 
citizens  of  the  state  of  Missouri,  doing  a  general  wholesale  business  at 
Kansas  City,  Mo.,  in  the  sale  of  intoxicating  liquors.  The  petitioner 
was  appointed  agent  of  said  liouse  in  June,  1890;  and  from  that  time  to 
the  date  of  his  arrest,  on  the  9th  day  of  August,  1890,  he  continued,  as 
said  agent,  to  sell  said  liquors  at  Topeka,  Kan,,  in  the  original  package, 
as  imported,  and  not  otherwise.  For  a  sale  thus  made  by  him  on  the 
9th  day  of  August,  1890,  he  was  arrested  by  the  state  authorities,  for  a 
violation  of  what  is  known  as  the  prohibitory  law  of  the  state,  and  he 
petitions  this  court  for  his  discharge  therefrom,  on  the  ground  that  he 
is  restrained  of  his  liberty  in  violation  of  his  rights  under  the  federal 
constitution.  By  order  of  the  United  States  circuit  judge,  Hon.  John 
F.  Philips,  judge  of  the  United  States  district  court  for  the  western  dis- 
trict of  Missouri,  sat  with  Judge  Foster  on  the  hearing  of  this  petition. 

David  Overmyer  and  Haaen  &  Isenharty  for  petitioner. 

L.  B.  Kellogg f  Atty.  Gen.,  and  R.  B.  Wdch,  Co.  Atty.,  for  respond- 
ent. 

Philips  and  Foster,  JJ.  Two  principal  questions  have  been  dis- 
cussed by  counsel  in  this  case:  Mrst,  as  to  the  constitutionality  of  what 
is  known  as  the  "Wilson  Bill,"  passed  by  congress  on  the  8th  day  of  Au- 
gust, 1890;  and,  second,  whether,  if  said  bill  be  valid,  the  existing  pro- 
hibitory law  of  the  state  of  Kansas  applies,  or  is  it  needful  that  addi- 
tional legislation  should  be  had  by  the  state  to  bring  into  action  in  the 
state  the  provisions  of  the  Wilson  bill.  Under  the  view  taken  of  the 
last  question,  we  deem  it  unnecessary  to  enter  upon  any  discussion  of 
the  first  proposition,  as  with  or  without  the  constitutionality  of  the  Wil- 
son bill  the  result  to  the  petitioner  is  the  same.  The  first  section  of  the 
prohibitory  law  of  Kansas  is  as  follows:  "Any  person  or  persons  who 
shall  manufacture,  sell,  or  barter  in  spirituous,  malt,  vinous,  fermented, 
or  other  intoxicating  liquors  shall  be  guilty  of  a  misdemeanor,"  etc. 
Gen.  St.  1889,  par.  2521 .    Under  the  decision  of  the  supreme  court  of  the 
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United  States  in  Leisy  v.  Hardm,  135  U.  S.  100, 10  Sup.  Ct.  Rep.  681, 
this  statute,  in  so  far  as  it  attempted  to  prohibit  the  sale  of  intoxicating 
liquors  imported  into  the  state,  and  sold  by  the  importer  or  his  agent  in 
the  original  package,  was  inoperative  and  void,  being  in  conflict  with 
section  8,  subd.  3,  art.  1,  of  the  federal  constitution,  which  places  the 
power  exclusively  in  congress  to  regulate  commerce  with  foreign  nations 
and  among  the  states.  Incident  to  this  decision,  congress,  on  the  8th 
day  of  August,  1890,  enacted  the  Wilson  bill,  which  declares^ 

''That  all  fermented,  distilled,  or  other  intoxicating  liquors  or  liquids  trans- 
ported into  any  state  or  territory,  or  remaining  therein  for  use,  consumption, 
sale,  or  storage  therein,  shall,  upon  arrival  in  such  state  or  territory,  be  sub- 
ject to  the  operation  and  effect  of  the  laws  of  such  state  or  territory  enacted 
in  the  exercise  of  its  police  powers,  to  the  same  extent,  and  in  the  same  man- 
ner, as  though  such  liquids  or  liquors  had  been  produced  in  such  state  or  ter- 
ritory, and  shall  not  be  exempt  therefrom  by  reason  of  being  introduced 
therein  in  original  pacl^ages  or  otherwise." 

It  is  not  claimiBd  nor  pretended  by  the  attorneys  for  the  state  that  the 
petitioner,  previous  to  the  passage  of  the  Wilson  bill,  was  engaged  in  a 
business  violative  of  any  law  of  the  state;  but  they  do  claim  that,  im- 
mediately after  the  passage  of  said  bill  by  congress,  the  petitioner's  bus- 
iness became  and  is  a  violation  of  the  prohibitory  law  of  the  state.  So 
that  the  proposition  stands  in  this  form:  On  the  7th  day  of  August, 
1890,  sales  made  by  the  petitioner  were  permissible  and  lawful  under 
the  constitution  of  the  United  States,  the  prohibitory  law  of  the  state  to 
•the  contrary  notwithstanding;  therefore,  if  on  the  9th  day  of  August, 
1890,  the  same  act  of  the  defendant  is  taken  from  under  the  protection 
of  the  constitution,  and  is  a  violation  of  the  same  prohibitory  law  of  the 
state,  the  conclusion  would  seem  to  be  inevitable  that  this  changed  con- 
dition of  liability  is  because  of  the  enactment  of  congress  on  the  8th  day 
of  August,  1890.  In  brief,  the  contention  of  the  state  is  that  the  act  of 
congress  enlarged  the  scope  and  operation  of  the  act  of  the  state  legisla- 
ture, making  that  which  was  a  legitimate  business  one  day  a  crime  the 
next,  not  under  any  law  of  congress,  but  against  the  law  of  the  state. 
There  is  nothing  in  the  wording  of  the  act  implying  that  congress  as- 
sumed such  a  power,  or  intended  to  give  such  effect  to  this  enactment. 
At  the  time  congress  passed  the  Wilson  bill,  it  was  well  known  and  rec- 
ognized that  the  supreme  court  had  decided  that  such  a  state  prohibitory 
law  was  void  in  so  far  as  the  dealer  in  imported  liquors  in  the  original 
package  was  concerned;  in  other  words,  there  was  no  law,  and  could  be 
no  law,  in  existence,  making  such  a  business  a  crime.  It  cannot  be  as- 
sumed that  congress  desired  to  introduce  into  the  present  police  laws 
of  the  state  an  article  or  subject  hitherto  not  included  by  those  laws. 
How  could  congress  know  that  the  people  of  all  or  any  of  the  states  on 
the  8th  day  of  August  1890,  desired  to  have  such  subject  or  article  em- 
braced in  their  police  laws?  The  contention  of  counsel  for  the  state  is 
that  it  is  for  the  several  states  themselves  to  determine  the  scope  and 
purpose  of  their  police  laws,  and  congress  has  not  undertaken  to  arrogate 
to  itself  any  power  or  control  over  that  subject.     In  employing  the  words, 
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"shall  be  subject  to  the  operation  of  the  laws  of  the  state,"  congress  did 
not  use  them  in  a  mandatory,  but  in  a  permissive,  sense.  The  most 
ardent  and  enthusiastic  advocate  of  a  strong  central  government  woi)ld 
spurn  the  idea  that  congress  assumed  to  dictate  or  convey  a  mandate  to 
the  several  states  in  the  matter  of  the  exercise  of  their  police  powers. 
On  the  contrary,  the  Wilson  bill  left  it  to  the  free  and  untrameled  ac- 
tion of  the  several  states  to  determine  whether  they  would  or  would  not 
include  within  their  police  laws  this  particular  article  of  commerce. 
Every  stale  in  the  Union  probably  has  upon  its  statutes  some  police  reg- 
ulation of  the  traJQfic  in  intoxicating  liquors.  These  statutes,  as  a  rule, 
exempt  from  their  operation,  either  in  express  terms  or  by  implication, 
imported  liquors  and  their  sale  in  original  packages.  In  some  of  the 
states  the  exception  was  expressed,  as  in  the  Iowa  prohibitory  law  prior 
to  1888,  and  the  old  New  York  law  of  1855,  and  in  all  cases  where  not 
expressly  reserved  the  law  of  the  land,  as  declared  by  the  supreme  judi- 
cial tribunal,  supplies  the  exception;  thus  indicating  the  general  consen- 
sus that  hitherto  it  was  not  recognized  as  among  the  police  powers  of  the 
state  to  regulate  or  interdict  among  the  states  the  traffic  in  imported 
liquors.  The  decision  in  Leisy  v.  Hardin,  supra^  but  emphasizes  this 
fact  and  principle.  The  prohibitory  law  of  the  state  of  Kansas  where  it 
touched  upon  interstate  commerce  was  no  law  at  all  at  the  time  of  this 
enactment  nor  since.     Judge  Cooley  says: 

"The  term  •  unconstitutional  law,'  as  employed  in  American  jurisprudence, 
is  a  misnomer,  and  implies  a  contradiction;  that  enactment,  which  is  opposed 
to  the  constitution,  being  in  fact  no  law  at  all."     Cooley,  Const.  Lim.  3. 

Again,  at  page  188,  this  same  author  says: 

"When  a  statute  is  adjudged  to  be  unconstitutional,  it  is  as  if  it  had  never 
been.  Rights  cannot  be  built  up  under  it.  Contracts  which  depend  upon  it 
for  their  construction  are  void.  It  constitutes  a  protection  to  no  one  who  hi^ 
acted  under  it,  and  no  one  can  be  punished  for  having  refused  ot>edience  to  it 
before  the  decision  was  made.  And  what  is  true  of  an  act  void  in  toto  is 
true  also  as  to  any  part  of  an  act  which  is  found  to  be  unconstitutional,  and 
which  consequently  is  to  be  regarded  as  having  never  at  any  time  been  passed 
and  in  legal  force." 

How  then  can  the  act  of  congress  in  question  have  the  effect  and  op- 
eration claimed  lor  it  by  the  attorneys  for  the  state?  For  it  must  be 
kept  in  mind  that  a  legislative  act  in  conflict  with  the  constitution  is  not 
only  illegal  or  voidable,  but  it  is  absolutely  void.  It  is  as  if  never  en- 
acted, and  no  subsequent  change  of  the  constitution  removing  the  re- 
striction could  validate  it  or  breathe  into  it  the  breath  of  life.  For  il- 
lustration: Section  10,  art.  1,  of  the  federal  constitution  declares  that 
"no  state  shall  pass  any  bill  of  attainder,  ex  postfactolskWSj  or  law  impair- 
ing the  obligation  of  contracts."  Suppose  a  stale  should  pass  any  of 
these  prohibited  acts,  and  after  its  passage  the  constitution  should  be 
amended  by  the  assent  of  the  requisite  number  of  states  and  the  forego- 
ing section  dropped  altogether,  so  that  there  was  no  longer  any  restric- 
tion on  the  states  in  this  particular.  Would  any  one  contend  that  a 
prior  enactment  in  the  face  of  the  constitution,  dead  at  the  time  of  its 
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enactment  for  want  of  life-giving  power,  would  at  once  arise  from  its 
tomb,  and  become  a  living,  actual,  lawful  thing?  Or  suppose  the  legis- 
lature of  Kansas  in  these  times  of  imputed  financial  distress  should 
enact  a  law  providing  that,  in  all  cases  of  judicial  sales  of  real  estate 
hereafter  made  on  foreclosure  of  mortgages,  there  should  be  a  stay  of 
execution  for  one  year  after  judgment.  Such  a  law  would  seem  fair  on 
its  face,  and  would  be  in  general  terms  like  that  of  a  prohibitory  law  of 
the  state.  The  courts  unquestionably  would  hold  that  as  to  judgments 
rendered  or  mortgages  executed  prior  to  such  enactments  the  statute  was 
inoperative  and  void,  because  it  impaired  the  obligation  of  contracts,  and 
was  in  violation  of  section  10,  art.  1,  of  the  constitution;  although  it 
might  be  held  to  be  a  valid  law  as  to  subsequent  contracts,  good  in  part 
and  bad  in  part.  Now,  suppose  the  constitution  should  be  amended, 
and  section  10  should  be  excluded,  could  it  be  maintained  that  this  act 
of  the  legislature  would  become  a  valid  law  as  to  prior  contracts  without 
further  legislation?  Where  is  the  distinction  between  the  supposed  case 
and  the  one  at  bar?  In  either  case  the  legislature  undertook  to  legislate 
on  a  matter  forbidden  to  it  by  the  constitution, — in  the  one  case  pro- 
hibited in  terms,  and  in  the  other  taken  away  and  denied  to  it  by  a  dele- 
gation of  all  power  over  the  subject-matter  to  congress.  If  the  consti- 
tutionality of  the  Wilson  bill  is  to  be  upheld  upon  the  theory,  as  claimed 
by  its  advocates  in  the  debate  thereon  in  the  senate  of  the  United  States, 
and  in  the  argument  at  this  hearing,  that  congress,  in  the  exercise  of  its 
power  to  regulate  commerce  among  the  states  and  with  foreign  nations, 
simply  decided  or  declared  that  its  jurisdiction  should  be  confined  to 
certain  subjects-matter  of  commerce,  or  that  certain  subjects-matter  and 
things  which  may  be  considered  subjects  of  commerce  should  thereafter 
be  excluded  from  its  jurisdiction,  under  the  commercial  clause  of  the 
constitution,  and  the  traffic  in  intoxicating  liquors  should  thereafter  be 
classified  and  remitted  to  the  subjects  within  the  police  power  of  the 
state,  such  a  law,  under  every  rule  of  construction,  must  be  prospective 
in  its  operation.  And  it  must  further  be  conceded  that,  as  the  right  of 
the  state  to  treat  such  an  article  of  commerce  as  subject  to  laws  passed 
by  the  state  in  the  exercise  of  the  police  power  comes  for  the  first  time 
and  alone  from  the  enactment  of  the  Wilson  bill,  until  the  state  passes 
a  law  thereafter  forbidding  such  traffic,  it  has  never  exercised  the  power 
or  the  discretion,  call  it  what  you  may,  lodged  in  it  by  congress. 
From  this  conclusion  we  see  no  logical  escape.  The  operation  and  scope 
of  criminal  laws  should  not  be  enlarged  by  implication,  but  they  should 
be  strictly  construed;  and,  where  there  is  any  well-founded  doubt  as  to 
any  act  being  a  public  offense,  especially  one  not  malum  in  se,  it  should 
not  be  declared  such,  but  should  rather  be  construed  in  favor  of  the  lib- 
erty of  the  citizen. 

It  follows  that  the  petitioner  is  entitled  to  be  discharged|  and  it  is  ac- 
cordingly so  ordered.' 
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Harmon  v.  United  States. 
(Circuit  Court,  D.  Maine.    September  88, 180a) 

1.  Claims  aoainst  United  States— Allowance— Comptroller's  Degistok. 

Act  Cong.  March  8.  1887,  c.  869,  (24  St.  505,)  §  2,  ^yes  the  circuit  and  dis- 
trict courts  concurrent  jurisdiction,  within  certain  limits  as  to  amount,  of  all  mat- 
ters which  by  section  1  **the  court  of  claims  shall  have  jurisdiction  to  hear  and  de- 
termine,"  including  all  claims  founded  on  any  law  of  congress,  except  for  pensions, 
or  on  any  contract  with  the  government:  ** provided,  however,  that  nothing  in  this 
section  shall  be  construed  as  giving  to  either  of  the  courts  herein  mentioned  juris- 
diction to  hear  and  determine  claims  •  *  •  which  have  heretofore  been  rejected 
or  reported  on  adversely  by  any  court,  department,  or  commission  authorized  to 
hear  and  determine  the  same. "  By  Rev.  St.  U.  S.  f,  269,  it  is  made  the  duty  of  the 
first  comptroller  of  the  treasury  "to  superintend  the  adjustment  and  preservation 
of  the  public  accounts,  subject  to  his  revision. "  Section  191  provides  that  "the 
balances  which  may  from  time  to  time^be  stated  by  the  auditor,  and  certified  to  the 
heads  of  departments  by  the  commissioner  of  customs,  or  the  comptrollers  of  the 
treasury,  upon  the  settlement  of  public  accounts,  shall  not  be  subject  to  be  changed 
or  modified  by  the  heads  of  departments,  but  shall  be  conclusive  upon  the  executive 
branch  of  the  government,  and  be  subject  to  revision  onljsr  by  congress  or  the  proper 
courts. "  Held,  that  the  proviso  must  be  limited  to  a  rejection  of  a  claim,  or  an  ad- 
verse report  thereon,  by  a  court,  department,  or  commission  which  determines  the 
rights  of  parties,  and  that  therefore  the  disallowance  of  a  marshal's  account 
for  fees  by  the 'first  comptroller  of  the  treasury  was  not  within  the  proviso,  as  his 
decision  was  conclusive  only  within  the  executive  department. 

2.  United  States  Marshal— Expenses— Reimbursement. 

A  marshal  is  entitled  to  be  reimbursed  for  money  paid,  with  the  approval  of  the 
attorney  general,  to  whom  Rev.  St.  U.  S.  §  368,  gives  general  supervisory  power 
over  the  accounts  of  the  court  officers,  on  a  requisition  of  the  district  attorney,  for 
blanks  for  the  necessary  use  of  the  district  attorney. 
8.  Same— Mileage— Attending  Court. 

Under  Rev.  St.  U.  §.  §  829,  cl.  24,  allowing  a  marshal  *<for  traveling  from  his  resi- 
dence to  the  place  of  holding  court,  to  attend  a  term  thereof,  10  cents  a  mile  for  going 
only, "  the  marshal  is  not  restricted  to  a  single  travel  at  each  term ;  but,  where  court 
adjourns  over  one  or  more  days,  be  may  return  home,  and  charge  travel  for  going 
to  attend  the  term  at  the  day  to  which  it  is  adjourned.  He  may  also  charge  travel 
for  going  to  each  special  term. 

4.  Same— Serving  Process. 

Rev.  St.  U.  S.  §  829,  cl.  25,  allowing  a  marshal  *^for  travel,  in  going  only,  to  serve 
any  process,  warrant,  attachment,  or  other  writ,  including  writs  of  subpoena  in  civil 
or  criminal  cases,  six  cents  a  mile,  to  be  computed  from  the  place  where  the  pro* 
cess  is  returned  to  the  place  of  service,  or,  when  more  than  one  person  is  served 
therewith,  to  the  place  of  service  which  is  most  remote,  adding  thereto  the  extra 
travel  which  is  necessary  to  serve  it  on  the  others, "and  providing,  "But,  when 
more  than  two  writs  of  any  kind  required  to  be  sei*ved  in  behalf  of  the  same  party 
on  the  same  person  might  be  served  at  the  same  time,  the  marshal  shall  be  entitled 
to  compensation  for  travel  on  only  two  of  such  writs, "  where  the  marshal  serves 
several  precepts  against  different  persons  for  different  causes,  he  is  entitled  to  full 
travel  on  each,  though  they  are  all  served  on  the  same  trip. 

6.  Same— Thansportation  of  Prisoner. 

The  clause  of  the  fee-bill  allowing  for  travel  in  going  only  as  a  compensation  for 
actual  travel  in  going  and  returning  being  independent  of  the  clause  allowing  fees 
for  transportation  of  officer  and  prisoner  only  while  the  officer  has  the  prisoner  in 
custody,  he  is  entitled  both  to  transportation  for  himself  and  prisoner  and  to  travel 
in  going  to  serve  a  warrant  of  removal  or  warrant  to  commit. 

6,  Same— Serving  Several  Writs. 

Act  Cong.  Feb.  22, 1875,  c.  95,  S  7,  after  making  certain  provisions  for  the  allow- 
ance of  the  accounts  of  attorneys,  marshals,  and  clerks,  further  provides  that  ^*uo 
such  officer  or  person  shall  become  entitled  to  any  allowance  for  mileage  or  travel 
not  actually  and  necessarily  performed  under  provisions  of  existing  law. "  Held, 
that  the  act  did  not  preclude  a  marshal  from  full  mileage  on  each  of  two  of  more 
writs  served  at  the  same  time  and  place  on  different  persons,  but  applied  only  to 
cases  in  which  there  was  no  actual  travel,  as  where  a  writ  was  sent  through  the 
mail  to  be  served  by  a  deputy  near  the  place  of  service. 
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7.  Samb— FbB8— SiRYHVO  Wbitb. 

The  marebaVs  duty  to  serre,  and  riebt  to  compensation  for  the  aervioe  of,  pre- 
cepU  which  are  agreed  to  have  been  "duly  issued  by  the  court  or  a  commissioner, 
in  accordance  with  established  usage, "  cannot  be  affected  by  the  opinion  of  the  comp- 
troller that  the  issue  of  such  precepts  was  unhecessary. 

8.  Same— Tranbpobtation  of  PRtsoNEBs— Hack  Hibb. 

The  hire  of  hacks  to  transport  prisoners  to  and  from  court  being  agreed  to  have 
been  in  accordance  with  the  usual  practice,  and  to  have  always  before  been  allowed, 
it  will  be  presumed  to  have  been  required  by  the  court  for  the  prompt  dispatch  of 
business. 

9.  Samb— Attending  Hbartno  bbforb  Commtssioner. 

Under  Rev.  St.  U.  S.  S  829,  cL  88,  allowing  a  marshal  for  attending  examinations 
before  a  commissioner,  and  bringing  in,  guarding,  and  returning  prisoners  charged 
with  crime,  and  witnesses,  two  dollars  a  day,  and  for  each  deputy,  not  exceeding 
two,  necessarily  attending,  two  dollars  a  day, "  the  number  of  officers  necessary  to 
preserve  order,  not  exceeding  the  marshal  and  two  deputies,  is  a  matter  to  be  de- 
cided by  the  commissioner  in  the  honest  exercise  of  his  discretion. 

10.  Cbiminai«  Law— Examination  of  Poor  Convict. 

The  examination  by  a  commissioner  of  a  poor  convict,  on  his  application  for  dis- 
charge from  custody,  under  Rev.  St  U.  S.  S 1042,  is  a  proceeding  in  a  criminal  case. 

Edward  M.  Jiand,  for  petitioner. 
Jktac   W.  Dyer,  U.  S.  Atty* 
Before  Gray  and  Colt,  JJ. 

Gray,  J.  This  is  a  petition  under  the  act  of  March  3,  1887,  c.  359, 
(24  St.  505,)  to  recover  $1,770.60,  fees  and  disbursements  of  the  peti- 
tioner, while  marshal  of  the  United  States  for  this  district,  from  March 
9,  1886,  to  October  1,  1888,  which  were  included  in  his  account  pre- 
sented to  the  district  court,  proved  to  its  satisfaction  by  his  oath,  and 
approved  by  that  court,  and  forwarded  to  the  first  auditor  of  the  treas- 
ury, and  by  him  to  the  first  comptroller,  and  disallowed  by  the  latter, 
and  are  set  forth  ip  detail  in  schedules  annexed  to  the  petition.  The 
United  States,  by  a  plea  in  the  nature  of  non  assumpsUy  put  in  issue  the 
petitioner's  right  to  recover.  The  United  States  filed  the  following  ad- 
mission in  writing,  signed  by  the  district  attorney: 

''In  the  above-entitled  cause  it  is  admitted  on  behalf  of  the  respondents 
that  the  services  charged  in  the  petition  and  schedules  were  actually  rendered, 
that  the  disbursements  charged  were  actually  oaadein  lawful  money,  and  that 
the  sums  charged  as  paid  to  witnesses  were  actually  and  in  every  instance 
paid  upon  orders  issued  in  due  form,  either  by  the  court,  or  by  a  commissioner 
of  the  circuit  court,  in  the  respective  cases." 

The  counsel  for  both  parties  signed  and  filed  the  following  agreement 
and  stipulation,  entitled  "Agreed  Statement  of  Facts:" 

"In  this  case  It  is  hereby  stipulated  and  agreed  as  follows,  viz.:" 

**  First,  As  to  jurisdiction:  Of  the  total  amount  claimed  by  the  petitioner, 
items  amounting  to  $140.32  were  disallowed  by  the  first  comptroller  prior  to 
March  3.  1887. 

**8&:ond.  As  to  the  items  claimed:  They  are  correctly  classified  and  set 
forth  in  th|9  abstract  of  schedules  annexed  to  the  brief  of  the  petitioner,  the 
substance  of  which  is  as  stated  below. 

** Third.  As  to  the  several  classes  of  claim:  (1)  Distributing  venires,  paid 
constables,  $20.  Said  amount  was  so  paid.  (2)  Distributing  venires,  mar- 
shaKs  fees,  $186.  If  the  marshal  is  entitled  to  a  fee  of  $2  for  each  venire  dis- 
tributed to  the  several  constables,  he  is  entitled  to  the  amount  claimed.  But 
it  is  claimed  by  the  respondents  that  said  amount  was  erroneously  charged  in 
v.43F.no.9— 36 
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the  marsliars  account  as  mileage,  and  was  for  that  reason  disallowed  by  the 
comptroller.  (3)  Paid  for  blanks  for  U.  S.  attorney.  $14.  Upon  requisition 
of  the  U.  S.  attorney,  approved  by  the  attorney  general,  this  amount  was  paid 
by  the  marshal  for  blank  indictments  and  informations  for  the  necessary  use 
of  the  U.  S.  attorney.  A  similar  charge  has  since  been  allowed  by  the  comp- 
troller. (4)  Marshal's  travel  to  attend  court.  $156.60.  Of  the  amount 
claimed,  $118.80  is  for  travel  to  attend  regular  terms  of  the  circuit  and  district 
courts;  and  one  travel,  $1.80,  has  been  allowed  and  paid  to  the  marshal  for 
travel  at  each  of  said  terms.  Said  $118.80  is  charged  for  travel  on  days  when 
said  courts  were  held  by  adjournment  over  an  intervening  day,  and  were  not 
held  on  consecutive  days.  The  remaining  sum  of  $37.80  is  charged  for  travel 
to  attend  twenty-one  special  courts  or  special  terms  of  tlie  district  court.  The 
ducket  of  the  district  court  shows  that  said  twenty-one  special  courts  or  special 
terms  were  duly  held.  (5)  Expenses  endeavoring  to  arrest,  $4.  This  charge 
for  two  days  at  $2  was  disallowed  by  the  comptroller,  solely  because  he  claimed 
it  was  not  charged  in  the  proper  account.  (6)  Travel  to  serve  precepts,  $227.- 
60.  In  some  instances  the  ofTicer  had  in  his  hands  for  service  several  precepts 
against  different  persons  for  different  causes,  and  made  service  of  two  or  more 
of  such  precepts  in  the  course  of  one  trip,  making  but  one  travel  to  the  most 
remote  puint  of  service,  but  charging  full  travel  on  each  precept.  The  fol- 
lowing item,  viz.,  •  1886,  April  24.  In  U.  S.  v.  Jeffrey  Gerroir,  travel  to 
serve  subpoena  from  circuit  court,  Massachusetts  district,  at  Cranberry  Isle, 
814  miles,  $18.84,"  is  suspended  by  the  comptroller  because  the  only  actual 
travel  was  from  Portland  to  Cranberry  Isle,  say  206  miles.  If  travel  as  charged 
is  not  to  be  allowed,  then  this  charge  should  be  for  206  miles,  $12.36.  In 
serving  a  warrant  of  removal  (in  every  instance  within  this  district)  or  war- 
rant to  commit,  the  marshal  has  charged  travel,  while  the  comptroller  claims 
that,  transportation  of  officer  and  prisoner  being  allowed,  no  travel  can  be 
charged.  (7)  Service  of  precepts.  $63.  The  several  precepts  were  duly  is- 
sued by  the  court  or  a  commissioner,  in  accordance  with  established  usage. 
It  is  claimed  by  the  comptroller  that  the  issue  of  such  precepts  was  unneces- 
sary. (8)  Transportation  of  officer  and  prisoner,  $31.30.  Of  this  amount 
$31.10  was  for  the  transportation  of  several  prisoners,  at  ten  cents  a  mile  for 
each.  The  remaining  sum  of  twenty  cents  was  for  transportation  of  the  of- 
ficer in  charge  of  a  prisoner,  ten  cents  a  mile  on  two  different  days.  (9)  Trans- 
porting prisoners  to  and  from  court,  $78.  This  amount  was  actually  paid  for 
hack  hire  in  accordance  with  the  usual  practice,  and  the  charge  had  always 
before  been  allowed.  The  comptroller  claims  that  the  amount  was  excessive 
and  the  use  of  hacks  unnecessary.  (10)  Attendance  before  commissioner, 
$144.  Two,  and  sometimes  three,  officers  attended  in  some  cases  before  a 
commissioner  upon  the  examination  of  a  person  charged  with  crime  or  a  poor 
convict.  The  comptroller  claims  that  the  attendance  of  more  than  one  officer 
was  unnecesary;  and  that  in  the  case  of  poor  convict  hearings  under  Rev.  St. 
§  1042,  no  attendance  is  to  be  allowed,  as  they  are  not  persons  charged  with 
crime.  (11)  Witness  fees  paid,  $836.10.  This  point  is  covered  by  the  ad- 
mission previously  Hied  in  this  case. 

''Fourth,  As  to  allegations  in  the  petition:  The  marshal  duly  rendered 
his  accounts  as  stated,  and  the  same  were  duly  presented  to  the  court  and  ap- 
proved, and  forwarded  to  the  accounting  officers  of  the  treasury,  as  alleged."' 

This  court,  pursuant  to  section  7  of  the  act  of  March  3, 1887,  c.  359, 
under  which  this  petition  is  filed,  (24  St.  506,)  specifically  finds  the 
facts  of  the  case  to  be  as  above  admitted  and  agreed,  and  states,  as  a 
conclusion  of  law,  that  the  whole  of  the  petitioner's  claim,  excepting 
the  sum  of  $6.48,  part  of  item  6,  must  be  allowed,  for  the  following 
reasons: 
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The  most  interesting  question  in  the  case  is  whether  this  court  has  ju- 
risdiction to  P9SS  upon  those  items  of  the  claim,  amounting  to  $140.32, 
which  were  disallowed  by  the  comptroller  before  March  3,  1887.  By 
section  2  of  thai  act,  the  circuit  and  district  courts  of  the  United  States 
are  vested  with  concurrent  jurisdiction  within  certain  limits  as  to  amount, 
of  all  matters  which  by  section  1  ^Uhe  court  of  claims  shall  have  jurisdic- 
tion to  hear  and  determine,"  including — 

"All  claims  founded  upon  the  constitution  of  the  United  States  or  any  law 
of  congress,  except  for  pensions,  or  upon  any  regulation  of  an  executive  de- 
partment, or  upon  any  contract,  expressed  or  implied,  with  the  government 
of  the  United  States,  or  for  damages,  liquidated  or  unliquidated,  in  cases  not 
sounding  in  tort,  in  respect  of  which  claims  the  party  would  be  entitled  to 
redress  against  the  United  States  either  in  a  court  of  law,  equity,  or  admiralty, 
if  the  United  States  were  suable:  provided,  however,  that  nothing  in  this  sec- 
tion shall  be  construed  as  giving  to  either  of  the  courts  herein  mentioned  ju- 
risdiction to  hear  and  determine  claims  growing  oat  of  the  latecjvil  war,  and 
commonly  known  as  'war  claims,*  or  to  hear  and  determine  other  claims 
which  have  heretofore  been  rejected,  or  reported  on  adversely,  by  any  court, 
department,  or  commission  authorized  to  bear  and  determine  the  same." 

Upon  the  question  whether  a  disallowance  of  an  account  by  the  first 
comptroller  of  the  treasury  is  within  the  latter  part  of  this  proviso,  there 
has  been  a  diversity  of  judicial  opinion.  The  circuit  court  for  the  east- 
ern district  of  Missouri  held  that  it  was,  and  its  decision  was  followed  by 
the  district  court  in  this  district,  as  well  as  in  the  eastern  district  of  Mis- 
souri. Bli88  v.  U.  S.y  34  Fed.  Rep.  781;  Rand  v.  U.  8.,  36  Fed.  Rep. 
671 ;  PresUyii  v.  U.  S. ,  37  Fed.  Rep.  417.  But  the  opposite  view  has  since 
been  maintained,  on  fuller  consideration,  by  the  district  court  in  Con- 
necticut, in  Georgia,  and  in  Illinois.  Stanton  v.  U,  5.,  Id.  252;  Ehrnn 
v.  17.  S.,  Id.  470;  Hayne  v.  U.  5.,  38  Fed.  Rep.  542.  The  earlier  de- 
cisions are  based  upon  section  269  of  the  Revised  Statutes,  by  which  it 
is  made  the  duty  of  the  first  comptroller  "to  superintend  the  adjustment 
and  preservation  of  the  public  accounts,  subject  to  his  revision;"  and 
upon  section  191,  which  is  as  follows: 

"The  balances  which  may  from  time  to  time  be  stated  by  the  auditor  and 
certified  to  the  heads  of  departments  by  the  commissioner  of  customs,  or  the 
comptrollers  of  the  treasury,  upon  the  settlement  of  public  accounts,  shall 
not  be  subject  to  be  changed  or  modified  by  the  heads  of  departments,  but 
shall  be  conclusive  upon  the  executive  branch  of  the  government,  and  be  sub- 
ject to  revision  only  by  congress  or  the  proper  courts.  The  head  of  the  proper 
department,  before  signing  a  warrant  for  any  balance  certified  to  him  by  a 
comptroller,  may,  however,  submit  to  such  comptroller  any  facts  in  his  judg- 
ment affecting  the  correctness  of  such  balance:  but  the  decision  of  the  comp- 
troller thereon  shall  be  final  and  conclusive,  as  hereinbefore  provided." 

The  clauae  of  section  269,  as  to  the  general  duty  of  the  comptroller  to 
superintend  the  adjustment  and  preservation  of  public  accounts  subject 
to  his  revision,  is  a  re-enactment  of  a  provision  of  earlier  acts,  reaching 
back  to  the  foundation  of  the  government.  Acts  Sept.  2,  1789,  c.  12, 
§  3,  (J  St.  66;)  March  8,  1817,  c.  45,  §  8,  (3  St.  367;)  March  3,  1849, 
c.  108,  §  12,  (9  St.  396.)  Section  191  is  a  re-enactment  of  the  act  of 
March  30,  1868,  c.  36,  (15  St.  54.)    Before  that  act,  it  was  settled  by 
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a  series  of  opinions  of  successive  attorney  generals  that  the  action  of  the 
comptroller,  or  of  the  commissioner  of  customs,  was  subject  to  the  revis- 
ion of  heads  of  departments.  See  opinion  of  Attorney  General  Stan- 
bery,  of  September  16,  1866,  and  earlier  opinions  therein  referred  to. 
12  Op.  Attys.  Gen.  43.  The  action  of  accounting  officers  of  an  execu- 
tive department  was  never  considered  as  a  conclusive  determination  when 
the  question  was  brought  before  a  court  of  justice.  Acts  of  March  3, 
1797,  c.  20,  (1  St.  612;)  May  16,  1820,  c.  107,  §  4,  (3  St.  596;)  Rev. 
St.  §  3636;  C7.  S.  v.  Jones,  8  Pet.  376,  384;  U.  S.  v.  Bank  of  Metropolis, 
15  Pet.  377,  401;  1  Op.  Attys.  Gen.  624;  5  Op.  Attys.  Gen.  650. 

The  sole  purpose  and  effect  of  the  act  of  1868  were  to  r^ulate  the 
business  of  the  executive  departments;  to  define  the  comparative  powers 
of  thecomf>trollersor  the  commissioner  of  customs  on  the  one  hand,  and 
of  the  heads  of  departments  on  the  other,  in  the  performance  of  their  ex- 
ecutive and  ministerial  duties,  and  to  make  the  decision  of  a  comptroller, 
or  of  the  commissioner  of  customs,  final  and  conclusive  so  far  as  the  ex- 
€cutive  department  was  concerned,  but  not  to  affect  the  powers  of  the 
legislature  or  of  the  judiciary.  13  Op.  Attys.  Gen.  6;  14  Op.  Attys. 
Gen.  65;  16  Op.  Attys.  Gen.  192,  696,  626;  Steam-Boat  Co.  v.  (7.  S.,  5 
Ct.  Q.  56.  The  act  itself,  after  providing  that  the  balances  certified  to 
the  heads  of  departments  by  the  comptroller,  or  by  the  commissioner  of 
customs,  upon  the  settlement  of  public  accounts,  "shall  not  be  subject 
to  be  changed  or  modified  by  the  heads  of  departments,  but  shall  be  con- 
clusive upon  the  executive  branch  of  the  government,"  adds,  in  equally 
unequivocal  terms,  "and  be  subject  to  revision  only  by  congress  or  the 
proper  courts;"  and  the  further  provision,  which  makes  the  decision  of 
the  comptroller  upon  facts  submitted  to  him  by  the  head  of  a  depart- 
ment "final  and  conclusive,"  reserves  the  legislative  and  judicial  author- 
ity with  equal  clearness  by  the  qualifying  words  "as  hereinbefore  pro- 
vided." Act  of  March  30,  1868,  c.  36,  (15  St.  54;)  Rw.  St.  §  191. 
The  judgments  of  the  court  of  claims,  and  of  the  supreme  court  on  ap- 
peal from  its  decisions,  accord  with  this  view,  and  uniformly  treat  the 
action  of  the  accounting  officers  as  not  conclusive  in  a  suit  between  the 
United  States  and  the  individual.  McElraih  v.  U,  S.,  12  Ct.  01.  201, 
102  U.  S.  426,  441;  Charpmning  v.  U.  5.,  11  Ct.  CI.  625,  94  U.  S.  397, 
399;  Pittsburgh  Sav.  Bank  v.  U.  S.,  16  Ct.  CI.  335,  351,  352, 104  U.  S. 
728,  734;  Wallace  v.  U.  S.,  20  Ct.  CI.  273-  116  U.  S.  398,  and  6  Sup. 
Ct.  Rep.  408;  Saunders  v.  U.  S,,  21  Ct.  01.  408,  120  U.  S.  126,' and  7 
Sup.  Ct.  Rep.  467. 
'In  section  1  of  the  act  of  March  3,  1887,  c.  359,  the  words  "hear 
and  determine"  are  used  four  times;  once  as  applied  to  the  court  of 
claims,  twice  as  applied  to  that  court  and  to  the  circuit  and  district 
courts,  and  again  as  applied  to  "any  court,  department,  or  commis^- 
siou."  These  words  must  be  taken  to  be  used  in  each  instance  in 
the  same  sense,  and  as  implying  an  adjudication  conclusive  as  between 
the  parties,  in  the  nature  of  a  judgment  or  award.  The  proviso 
that  nothing  in  this  section  shall  be  construed  as  giving  to  either  of  the 
courts  named  in  the  act  jurisdiction  to  hear  and  determine  any  claims 
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^' which  have  heretofore  been  rejected  or  reported  on  adversely  by  any 
court,  department,  or  commission  authorized  to  hear  and  determine  the 
same,"  must  be  limited  to  a  rejection  of  a  claim,  or  an  adverse  report 
thereon,  by  a  court,  department,  or  commission,  which  determines  the 
rights  of  the  parties,  such  as  the  approval  by  the  secretary  of  the  treas- 
ury of  an  account  of  expenses  under  the  captured  and  abandoned  prop- 
erty acts,  as  in  U.  S.  v.  JohnsUm,  124  U.  S.  236,  8  Sup.  Ct.  Rep.  446,  or 
the  decision  of  an  international  commission,  as  in  Meade  v.  17.  S.,  9  Wall. 
691*  Moreover,  the  court  of  claims  even  before  the  passage  of  the  act 
of  1887,  had  jurisdiction  of  claims  unjler  an  act  of  congress  or  under  a 
contract,  and  could  therefore  hear  and  determine  claims  for  legal  salaries 
or  fees.  MitcheU  v.  U.  &,  18  a.  CI.  281, 109  U.  S.  146,  and  3  Sup.  Ct. 
Rep.  161;  Adams  v.  U.  S.,  20  Ct.  Q.  115;  U.  S.  v.  McD<mdd,  128  U.  S. 
471,  9  Sup.  Ct.  Rep.  117;  U.  S.  v.  Jones,  181  U.  S.  1,  16,  9  Sup.  Ct. 
Rep.  669. 

We  cannot  believe  that  the  act  of  1887,  entitled  "An  act  to  provide 
for  the  bringing  of  suits  against  the  government  of  the  United  States,'* 
and  the  manifest  scope  and  purpose  of  which  are  to  jextend  the  liability 
of  the  government  to  be  sued,  was  intended  to  take  away  a  jurisdiction 
already  existing,  and  to  give  to  the  decisions  of  accounting  officers  an 
authority  and  effect  which  they  never  had  before. 

The  otlier  questions  in  the  case  may  be  more  briefly  disposed  of. 
Many  of  the  objections  of  the  comptroller  appear  to  be  conceived  in  dis- 
regard of  the  express  terms  of  the  statutes,  or  of  the  orderly  and  efficient 
administration  of  justice,  and,  if  sustained,  would  greatly  embarrass  the 
courts  as  well  as  the  marshals  of  the  United  States  in  the  performance  of 
their  appropriate  duties. 

1,2.  In  this  district,  the  jurors  being  drawn  by  constables  in  accord- 
ance with  the  laws  of  the  state,  the  fees  paid  by  the  marshal  to  the  con- 
stables for  their  services,  as  well  as  those  charged  by  him  for  his  own 
services,  in  distributing  veniresj  are  in  accordance  with  the  express  words 
of  the  Revised  Statutes,  (section  829,  cl.  3,)  and  with  the  settled  course 
of  decision  in  this  circuit.  U.  S.  v.,  Cogemll,  3  Sum.  204;  U.  S.  v. 
Smith,  1  Woodb.  &  M.  184;  U.  S.  v.  Richardson,  28  Fed.  Rep.  61,  73. 

3.  The  sums  paid  by  the  marshal,  upon  the  requisition  of  the  district 
attorney,  approved  by  the  attorney  general,  for  blank  indictments  and 
informations  for  the  necessary  use  of  the  district  attorney,  having  been 
paid  by  the  marshal  with  the  approval  of  the  attorney  general,  exercis- 
ing the  general  supervisory  power  conferred  by  Rev.  St.  §  368,  the  mar- 
shal is  entitled  to  be  repaid  those  sums. 

4.  By  Rev.  St.  §  829,  cl.  24,  the  marshal  is  to  be  allowed  "for  trav- 
elling from  his  residence  to  the  place  of  holding  court,  to  attend  a  term 
thereof,  ten  cents  a  mile  for  going  only."  This  allowance  is  not  ex- 
pressly, or  by  any  reasonable  implication,  restricted  to  a  single  travel  at 
each  term,  but  extends  to  every  time  when  he  may  be  expected  to  travel 
from  his  home  to  attend  a  term  of  court.  If  the  court  sits  for  any  num- 
ber of  days  in  succession,  he  should  continue  in  attendancei  and  ia  en- 
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titled  to  only  one  travel.  But,  if  the  court  is  adjourned  over  one  or  more 
intervening  days,  he  is  not  obliged  to  remain  at  his  own  expense  at  the 
place  of  holding  court,  but  may  return  to  his  home,  and  charge  travel 
lor  going  anew  to  attend  the  term  at  the  day  to  which  it  is  adjourned. 
His  right  to  charge  travel  forgoing  to  each  special  court  or  special  term, 
is,  if  possible,  still  clearer,  and  is  scarcely  contested. 

6.  The  charge  for  expenses  in  endeavoring  to  make  an  arrest  was  no 
more  than  the  statute  permits  to  be  allowed.     Rev.  St.  §  829,  cl.  18. 

6.  The  general  rule  prescribed  by  Rev.  St.  §  829,  cl.  25,  allows  the 
marshal  "for  travel,  in  going  only,  to  serve  any  process,  warrant,  attach- 
ment, or  other  writ,  including  writs  of  subpoena  in  civil  or  criminal 
cases,  six  cents  a  mile,  to  be  computed  from  the  place  where  the  process 
is  returned  to  the  place  of  service."  The  explanatory  or  restrictive  pro- 
visions as  to  the  ctises  of  two  persons  served  with  the  same  precept,  and 
of  more  than  two  writs  in  behalf  of  the  same  party  against  the  same 
person,  emphasize  the  general  rule,  and  confirm  its  application  to  sev- 
eral precepts  against  different  persons  for  different  causes,  although 
served  at  the  sama  time.  This  clause  of  the  fee-hill,  which  allows  for 
travel  in  going  only,  as  a  compensation  for  actual  travel  in  both  going 
and  returning,  is  wholly  independent  of,  and  unaffected  by,  the  distinct 
clause  allowing  fees  for  transportation  of  oflBcer  and  prisoner,  only  while 
the  officer  has  the  prisoner  in  custody,  and  without  regard  to  any  addi- 
tional distance  which  he  may  be  obliged  to  travel  out  and  back  in  serv- 
ing the  warrant  of  arrest  or  removal.  The  United  States  rely  on  the  act 
of  February  22,  1875,  c.  95,  §  7,  which,  after  providing  that  all  accounts 
of  attorneys,  marshals,  and  clerks  for  mileage  and  expenses  shall  be  au- 
dited, allowed,  and  paid  as  if  the  act  of  June  16,  1874,  c.  285,  had  not 
been  passed,  further  provides  that  " no  such  officer  or  person  shall  be- 
come entitled  to  any  allowance  for  mileage  or  travel  not  actually  and  nec- 
essarily performed  undet  provisions  of  existing  law."  18  St.  334,  72. 
We  concur  in  the  opinion  of  Attorney  General  Devens,  that  this  last 
provision,  which  manifestly  includes  marshals,  does  not  deny  a  marshal 
full  travel  on  two  or  more  writs  in  his  hands  at  the  same  time,  and  served 
at  the  same  place  on  different  persons,  inasmuch  as  his  travel  is  actual 
and  necessary  to  serve  each  and  every  of  those  writs;  but  that  "that  pro- 
vision was  intended  to  apply  to  cases  in  which  no  actual  travel  is  per- 
formed in  serving  process,  as,  for  instance,  where  the  writ  is  sent  through 
the  mail  to  be  served  by  a  deputy  at  or  near  the  place  of  service."  16 
Op.  Attys.  Gen.  165,  169.  It  follows  that,  by  the  statute  of  1875,  the 
travel  to  be  allowed  to  the  marshal  for  serving  at  Cranberry  Isle  a  sub- 
poena from  the  circuit  court  for  the  district  of  Massachusetts  must  be 
limited  to  his  actual  travel  within  his  district  from  Portland  to  Cran- 
berry Isle,  and  cannot  include  the  constructive  travel  from  Boston  to 
Portland,  amounting  to  $6.48;  and  that  the  marshal  is  entitled  to  re- 
cover the  rest  of  the  sums  charged  for  travel  to  serve  precepts. 

7.  The  marshal's  duty  to  serve,  and  right  to  compensation  for  the 
service  of,  precepts  which  are  agreed  to  have  been  "duly  issued  by  the 
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court  or  a  commissioner,  in  accordance  with  established  usage,"  cannot 
be  affected  by  the  opinion  of  the  comptroller  that  the  issue  of  a  precept 
was  unnecessary. 

8.  The  fees  charged  for  transportation  of  oflScers  and  prisoners  are  in 
exact  accordance  with  Rev.  St.  §  829,  d.  20. 

9.  The  hire  of  hacks  to  transport  prisoners  to  and  from  court  is  agreed 
to  have  been  in  accordance  with  the  usual  practice,  and  to  have  always 
before  been  allowed,  and  must  be  presumed  to  have  been  required  by 
the  court  for  the  prompt  dispatch  of  business. 

10.  The  fees  charged  for  the  attendance  of  a  marshal  and  his  deputies 
before  a  commissioner  of  the  circuit  court  were  in  accordance  with  the 
provision  of  the  statutes  allowing  "for  attending  examinations  before  a 
commissioner,  and  bringing  in,  guarding,  and  returning  prisoners  charged 
with  crime,  and  witnesses,  two  dollars  a  day;  and  for  each  deputy  not 
exceeding  two,  necessarily  attending,  two  dollars  a  day."  Rev.  St.  § 
829,  cl.  23.  Within  the  number,  thus  restricted,  of  the  marshal  and 
two  deputies,  the  question  how  many  officers  were  necessary  to  preserve 
order  was  a  matter  to  be  decided  by  the  commissioner,  in  the  honest  ex- 
ercise of  his  discretion,  and  according  to  the  existing  exigency.  No  evi- 
dence has  been  produced  to  control  the  presumption  that  the  commis- 
sioner was  governed  by  a  due  regard  to  eflSciency  and  economy  in  the 
administration  of  justice,  or  to  affect  the  weight  of  the  approval  by  the 
district  court  of  the  charge  for  these  services,  upon  satisfactory  proof  by 
the  marshal's  oath  that  they  were  actually  and  necessarily  performed. 
Act  Feb.  22, 1875,  c.  95,  §  1,  (18  St.  333.)  The  duty  of  the  marshal  to 
obey  the  commissioner's  order,  and  his  right  to  recover  fees  for  the  attend- 
ance of  himself  and  his  two  deputies  accordingly,  were  not  dependent 
upon  the  subsequent  opinion  of  the  comptroller.  The  commissioner's 
examination  of  a  poor  convict,  on  his  application  for  discharge  under 
Rev.  St.  §  1042,  is  a  proceeding  in  a  criminal  case.  U.  S.  v.  JoneSy  134 
U.  S.  483,  10  Sup.  Ct.  Rep.  615. 

11.  The  objection  of  the  comptroller  to  the  recovery  of  witness  fees 
paid  by  the  marshal  under  order  of  court  is  in  the  face  of  the  statute, 
which  provides  that  "no  accounts  of  fees  of  costs  paid  to  any  witness  or 
juror,  upon  the  order  of  any  judge  or  commissioner,  shall  be  so  re-ex- 
amined a&  to  charge  any  marshal  for  an  erroneous  taxation  of  such  fees 
or  costs."     Rev.  St.  §  846. 

The  result  is  that  the  petitioner  is  entitled  to  recover  the  sum  of  $1,- 
764.12;  and,  considering  the  frivolous  and  vexatious  nature  of  the  ob- 
jections taken  to  the  greater  part  of  the  petitioner's  claim,  it  is  ordered 
by  the  court,  in  the  exercise  of  the  discretion  conferred  by  section  15 
of  the  act  of  March  3, 1887,  c.  359,  (24  St.  508,)  that  there  be  judgment 
for  the  petitioner  for  that  sum,  and  costs. 
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Fadden  v.  Satterlee  et  al. 
iCircuU  Courts  S.  D.  Iowa,    September  27, 18W.) 

1.  Limitation  of  Actions— Personal  Injuries—Physicians. 

An  action  against  a  physician  for  damages  occasioned  by^bis  malpractice  in 
treating  plaintiff  under  a  verbal  contract  is  barred  in  two  years,  under  Code  Iowa, 
§  2529,  suod.  1,  providing  that  ** actions  founded  on  injuries  to  the  person  or  reputa- 
tion, whether  based  on  contract  or  tort,  **  shall  be  bronght  within  two  years,  and 
subdivision  4  of  taat  section,  providing  that  "those  founded  on  unwritten  contracts'^ 
shall  be  brought  within  five  years,  does  not  apply  to  an  action  for  injury  to  the  per- 
son resulting  from  the  breach  of  an  unwritten  contraok 

2.  Same^Commbncembnt  of  Aotions. 

Where  the  petition  is  filed  on  the  16th,  and  the  summons  placed  in  the  hands  of 
the  officer  for  service  on  the  23d,  of  November,  18S9,  the  action  is  barred  where  the 
petition  alleges  that  the  contract  was  made  on  September  1, 1887,  on  which  day  de- 
fendants set  and  bandaged  plalntiff^s  leg,  and  continued  treating  him  till  November 
17, 18S7,  and  that  by  reason  of  their  negligence  in  setting  and  bandaging  the  leg 
plaintiff  was  injured;  for  Code  Iowa,  §  2582,  declares  an  action  commenced  at  the 
time  the  writ  is  placed  in  the  hands  of  the  officer  for  service. 

At  Law.     Action  to  recover  damages*     Demurrer  to  petition. 

Breen  &  Duffie,  for  plaintiff. 

Had  &  McCabe  and  Chae.  McKemie,  for  defendant. 

Shiras,  J.  In  the  petition  filed  in  this  cause  it  is  averred  that  the 
defendants  are  physicians  and  surgeons,  engaged  in  the  practice  of  their 
profession  at  Dunlap,  Iowa;  that  on  the  Ist  day  of  September,  1887,  the 
plaintiff  met  with  an  accident,  whereby  he  fractured  the  bone  of  his  left 
leg  at  the  thigh;  that  on  the  date  named  he  entered  into  a  contract  and 
agreement  with  the  defendants,  whereby,  for  a  valuable  consideration, 
they  agreed  to  set  and  heal  said  leg,  and  attend  upon  him  as  physicians 
and  surgeons  until  said  leg  was  cured  and  restored  to  its  normal  condi- 
tion; that  the  defendants  entered  upon  said  work  under  said  contract, 
and  attempted  to  set  the  bone  of  said  leg,  reduce  the  fracture,  and  restore 
said  leg  to  its  normal  condition,  and  attended  upon  and  served  plaintiff 
in  said  work  and  treatment  until  about  November  17,  1887;  that  defend- 
ants so  carelessly,  negligently,  and  unskillfully  set  the  fractured  bone, 
and  dressed  and  bandaged  the  same,  that  by  reason  thereof  the  injured 
leg  is  permanently  maimed  and  deformed,  to  the  damage  of  plaintiff. 
The  petition  was  filed  November  16,  1889,  and  the  summons  was  placed 
in  the  hands  of  the  marshal  for  service  November  23,  and  was  served 
November  27,  1889.  A  demurrer  on  behalf  of  defendants  is  interposed 
upon  the  ground  that  the  petition  of  plaintiff  shows  that  the  action  is 
barred  by  the  statute  of  limitations.  The  Code  of  Iowa  (section  2529) 
provides  that — 

"The  following  actions  may  be  brought  within  the  times  herein  limited,  re- 
spectively, after  their  causes  accrue,  and  not  afterwards,  except  when  other- 
wise specially  limited:  (1)  Actions  founded  on  injuries  to  the  person  or  re 
putation,  whether  based  on  contract  or  tort,  or  for  a  statute  penalty,  within 
two  years.  *  *  *  (4)  Those  founded  on  unwritten  contracts,  those  brought 
fur  injuries  to  property,  or  for  relief  on  ground  of  fraud  in  cases  heretofore 
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cognizable  in  a  court  of  chancery,  and  all  other  actions  not  otherwise  provided 
for  in  this  respect,  within  five  years." 

The  first  point  to  be  decided  is  whether  the  case  comes  under  the  first 
or  fourth  clause  of  the  section;  the  defendants  claiming  that  the  first 
clause  governs  the  case,  while  the  plaintifi"  contends  that  it  falls  under 
the  fourth  clause,  the  contention  being  that  plaintiff  declares  upon  a 
special  contract,  and  for  the  breach  thereof,  and  therefore  it  is  an  action 
on  an  unwritten  contract. 

The  first  clause,  however,  declares  that  actions  founded  on  injuries  to 
the  person,  whether  based  on  contract  or  tort,  shall  be  barred  within  two 
years.  The  meaning  of  this  is,  if  the  tort  or  breach  of  contract  results 
in  an  injury  to  the  person,  suit  to  recover  damages  for  such  an  injury 
must  be  brought  in  two  years.  If  the  breach  of  the  contract  does  not 
result  in  an  injury  to  the  person  or  reputation,  but  causes  other  injury  or 
loss,  then  the  case  comes  under  subdivisions  4  or  5,  depending  upon  the 
fact  whether  the  contract  is  unwritten  or  written.  In  Sherman  v.  Stage 
Co,,  22  Iowa,  556,  it  was  held  that  an  action  by  a  husband  agairist  the 
stage  company  to  recover  damages  for  the  loss  of  his  wife,  who  was  killed 
through  the  negligence  of  the  common  carrier,  was  an  action  for  a  per- 
sonal injury,  and  came  under  the  provisions  of  the  first  clause  of  the  act. 
So,  also,  it  is  held  that  an  action  under  the  provisions  of  the  Iowa  stat- 
ute for  damages  to  the  wife  resulting  from  sale  of  intoxicating  liquors  to 
the  husband  is  for  a  personal  injury,  within  the  meaning  of  the  first 
clause  of  the  section  in  question.  Emmert  v.  OriU,  39  Iowa,  690.  It 
thus  appears  that  this  clause  of  the  section  is  broadly  construed  to  in- 
clude all  cases  wherein  an  injury  to  the  person  is  the  basis  of  the  dam- 
ages sought  to  be  recovered,  although  the  right  to  maintain  the  action 
may  be  founded  upon  a  statute,  a  contract,  or  a  tort. 

It  is  also  urged  in  argument  that,  even  if  it  be  held  that  the  action 
comes  under  the  first  clause  of  the  section,  it  does  not  appear  from  the 
averments  of  the  petition  that  the  period  of  two  years  had  elapsed  before 
the  action  was  brought.  The  averments  of  the  petition  show  that  the 
contract  with  defendants  was  made  September  1,  1887,  and  that  defend- 
ants continued  their  treatment  of  him  until  about  November  17,  1887. 
Whatever  n^ligence  and  want  of  skill  the  defendants  may  have  been 
guilty  of  in  the  premises  must,  of  necessity,  have  taken  place  on  or  be- 
fore November  17,  1887,  and  this  action  should  have  been  brought, 
therefore,  before  the  expiration  of  two  years  from  that  date.  Section 
2532  of  the  Code  of  Iowa  provides  that,  as  respects  the  statute  of  limita- 
tions, the  action  is  deemed  to  be  commenced  when  the  original  notice  is 
delivered  to  the  sheriff  with  intent  to  have  it  served.  The  return  upon 
the  summons  in  this  cause  shows  that  it  came  to  the  hands  of  the  mar- 
shal on  the  23d  of  November,  1889,  so  that  more  than  two  years  had 
elapsed  since  the  defendants  had  ceased  to  attend  upon  plaintiff.  Ac- 
cording to  the  averments  of  facts  in  the  petition,  it  would  seem  that  the 
negligence  and  want  of  skill  charged  against  defendants  inhered  in  the 
setting  of  the  fracture  and  the  bandaging  of  the  limb,  which  were  done 
on  the  1st  of  September.     The  statute  as  to  actions  for  personal  injuries 


Digitized  by 


Google 


570  FEDEKAL   REPORTER,  Vol.  43." 

begins  to  run  at  the  time  the  injury  is  received,  although  its  results  may 
not  be  then  fully  developed.     Gustin  v.  Jefferson  Oo.y^  15  Iowa,  158. 

There  is  no  view  that  can  be  taken  of  the  facts  as  allied  in  the  peti- 
tion that  would  justify  the  holding  that  the  cause  of  action  accrued  within 
two  years  before  the  bringing  of  the  action,  and  hence  it  follows  that  the 
petition  on  its  face  shows  that  the  bar  of  the  statute  is  applicable  thereto. 

Demurrer  is  sustained. 


Jnited  States  t;.  Cobb.     Same  v.  Smith.     Sabib  v.  Pox. 
{District  Court,  W.  D.  VirginicL.    June  24, 1890.) 

1.  Infamous  Cbimb— ImFORMATioN— State-Peison. 

An  olIeDBe  punishable  by  imprisonment  for  more  than  one  year  is  an  infamous 
crime,  and  cannot  be  prosecuted  by  information ;  Rev.  St.  U.  8.  %  5541,  providing, 
in  case  of  a  sentence  for  a  longer  period  than  one  year,  the  court  may  order  it  to 
be  executed  in  any  state  Jail  or  penitentiary  within  the  district  or  state. 

2.  Samb— Imprisonment  not  More  than  One  Tear. 

An  offense  punishable  by  imprisonment  not  exceeding  one  year,  without  hard 
labor,  is  not  infamous,  and  may  be  prosecuted  by  information. 
8.  Crimes  against  United  States — Sentbncb  Less  than  a  Year — State-Prison. 

One  sentenced  for  a  term  not  exceeding  one  year,  without  hard  labor,  cannot  be 
confined  in  a  state  penitentiary  of  another  district,  under  Rev.  St.  U.  S.  §  5546,  pro- 
viding that  any  one  sentenced  to  imprisonment  in  a  district  in  which  there  is  no 
suitable  jail  or  penitentiary  shall  be  confined  in  a  convenient  state  or  territory  to 
be  designated  by  the  attorney  generaL 

At  Law. 

On  demurrer  to  information,  theretofore  filed  by  leave  of  court,  for 
violation  of  election  laws.     Rev.  St.  U.  S.  §§  5506,  5512. 
W.  E.  Qraig,  U.  S.  Atty. 
Oreen  &  Miller^  for  defendants. 

Paul,  J.  The  prosecutions  in  these  cases  were  commenced  by  infor- 
mations filed  at  the  November  term,  1889.  To  these  informations  the 
defendants  in  each  case  demurred  on  the  ground  that  the  informations 
are  in  violation  of  the  fifth  amendment  to  the  constitution  of  the  United 
States,  which  declares  that — 

"No  person  shall  be  held  to  answer  for  a  capital  or  otherwise  infamous 
crime  unless  on  a  presentment  or  indictment  of  a  grand  jury,  except  in  cases 
arising  in  the  land  or  naval  forces,  or  in  the  militia,  when  in  actual  service 
in  time  of  war  or  public  danger." 

These  prosecutions  are  for  violations  of  the  federal  election  laws.  The 
cases  against  John  Smith  and  H.  A.  Cobb  are  for  violating  the  provisions 
of  section  5506  of  the  Revised  Statutes,  which  is  as  follows: 

"Sec.  5506.  Every  person  who  by  any  unlawful  means  hinders,  delays,  pre- 
vents, or  obstructs,  or  combines  and  confederates  with  others  to  hinder,  delay, 
prevent,  or  obstruct,  any  citizen  from  doing  any  act  required  to  be  done  to 
qualify  him  to  vote,  or  from  voting,  at  any  election  in  any  state,  territory, 
district,  county,  city,  parish,  township,  school-district,  municipality,  or  other 
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territorial  subdivision,  shall  be  fined  not  less  than  five  hundred  dollars,  or  be 
imprisoned  not  less  than  one  month  nor  more  than  one  year,  or  be  punished 
by  both  such  fine  and  imprisonment." 

Thecase  againstT.  A.  Fox  is  forviolationof  the  provisions  of  section  551 2 
of  the  Revised  Statutes.  Tiie  charge  in  the  information  is  that  he,  the  said 
T.  A .  Fox , "  did ,  at  a  registration  of  voters  for  an  election  for  a  representative 
or  delegate  in  the  congress  of  the  United  States,  at  the  First  ward  of  the  said 
city  of  Danville,  Va.,  he,  the  said  T.  A.  Fox,  being  the  registrar  of  the 
said  First  ward  of  the  said  city  of  Danville,  unlawfully,  knowingly,  and 
willfully ,  well  knowing  the  same  to  be  unlawful,  neglect  and  refuse  to  retain 
upon  the  registration  books  of  his  said  ward  various,  and  a  number  of, 
citizens  of  the  said  ward,  who  were  duly  qualified  to  vote  therein,  and 
whose  names  were  properly  registered  therein,  and  on  the  registration 
books  thereof,  and  did  unlawfully,  knowingly,  and  willfully,  well  know- 
ing the  sanoo  to  be  unlawful,  strike  from  the  registration  books  the  names 
of  a  number  of  persons  duly  qualified  to  vote  in  the  said  ward,  and  whose 
names  were  duly  and  properly  registered  on  the  registration  books  of  the 
said  ward."  The  punishment  prescribed  for  the  offense  herein  charged 
is  that  the  offender  "shall  be  punished  by  a  fine  of  not  more  than  five 
hundred  dollars,  or  by  imprisonment  not  more  ,than  three  years,  or  by 
both,  and  shall  pay  the  costs  of  the  prosecution."  Vide  sections  5511, 
5512,  Rev.  St. 

What  an  infamous  crime  is,  as  contemplated  by  the  fifth  amendment 
to  the  constitution,  above  quoted,  had  not  been  clearly  defined  before 
the  decisions  rendered  by  the  supreme  court  of  the  United  States  in  the 
cases,  respectively.  Ex  parte  WihKmy  114  U.  S.  417,5  Sup.  Ct.  Rep.  935, 
and  MacMn  v.  U.  S.,  117  U.  S.  348,  6  Sup.  Ct.  Rep.  777.  In  the  lat- 
ter case  the  court  decided.  Judge  Gray  delivering  the  opinion  of  the 
court,  that — 

"A  crime  punishable  by  Imprisonment  in  a  state-prison  or  penitentiary, 
with  or  without  hard  labor,  is  an  infamous  crime,  within  the  provision  of  the 
fifth  amendment  of  the  constitution,  that  •  no  person  shall  be  held  to  answer 
for  a  capital  or  otherwise  infamous  crime  unless  on  a  presentment  or  indict- 
ment of  a  grand  jury.'" 

This  case  was  followed  by  the  case  of  U.  8.  v.  DeWalt,  128  U.  S.  393, 
9  Sup.  Ct.  Rep.  Ill,  in  which,  on  the  authority  of  MacJein  v.  U.  S.,  ubi 
supra f  it  was  again  held  that  "imprisonment  in  a  state-prison  or  peniten- 
tiary, with  or  without  hard  labor,  is  an  infamous  punishment."  The 
question,  then,  which  this  court  has  to  decide,  is,  if  the  defendants,  or  any 
of  them,  should  be  convicted  on  the  charges  alleged  in  the  informa- 
tion, can  they  be  "sentenced  to  a  state  prison  or  penitentiary,  with  or 
without  hard  labor?"  Section  5541  of  the  Revised  Statutes  provides 
that— 

"In  every  case  where  any  person  convicted  of  any  offense  against  the  United 
States  is  sentenced  *  *  •  for  a  longer  period  than  one  year,  the  court  by 
which  the  sentence  is  passed  may  order  the  same  to  be  executed  in  any  state 
jail  or  penitentiary  witiiin  the  district  or  state  where  such  court  is  held,  the 
use  of  which  jail  or  penitentiary  is  allowed  by  the  legislature  of  the  state  for 
that  purpose." 
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Under  Ibis  provision,  when  a  statute  prescribes  a  punishment  by  con- 
finement not  exceeding  one  year,  the  convict  cannot  be  confined  in  any 
state-prison  or  penitentiary. 

In  the  case  against  T.  A.  Fox,  who  is  prosec.uted  under  the  provisions 
of  section  5512  of  the  Revised  Statutes,  in  which  the  punishment  de- 
fined may  be  confinement  for  a  period  of  three  years,  and  under  which, 
if  convicted,  he  may  be  confined  in  a  state-prison  or  penitentiary,  ac- 
cording to  the  provisions  of  section  5541,  Rev.  St.,  above  quoted,  it  is 
clear  that  he  cannot  be  prosecuted  by  information,  but  only  on  a  pre- 
sentment or  indictment  of  a  grand  jury.  The  demurrer  in  this  case  is 
therefore  sustained.  In  the  cases  against  John  Smith  and  H.  A.  Cobb, 
who  are  prosecuted  under  the  provisions  of  section  5506  of  the  Revised 
Statutes,  the  imprisonment  prescribed  by  the  statute  cannot  exceed  one 
year;  and  therefore,  if  convicted,  their  confinement  in  any  state  jail  or 
penitentiary  is  inhibited  by  the  provisions  of  section  5541,  quoted 
above. 

Counsel  for  the  defendants  contend  that  section  5546  of  the  Revised 
Statutes  removes  the  inhibition  prescribed  in  section  5541,  and  allows 
the  court  to  send  the  convict  to  a  state-prison  or  penitentiary  where  the 
period  of  confinement  prescribed  by  the  statute  is  for  the  term  of  one 
year  or  less.  The  court  does  not  concur  in  this  view.  Section  5546 
reads  as  follows: 

"Sec.  5546.  All  persons  who  have  been,  or  who  may  hereafter  be,  convicted 
of  crime,  by  any  court  of  the  United  States,  whose  punishment  is  imprison- 
ment in  a  district  or  territory  where,  at  the  time  of  conviction,  *  ♦  * 
there  may  be  no  penitentiary  or  jail  suitable  for  the  confinement  of  convicts, 
or  available  therefor,  shall  be  confined  during  the  term  for  which  they  have 
been  or  may  be  sentenced  *  *  *  in  some  suitable  jail  or  penitentiary  in 
a  convenient  state  or  territory  to  be  designated  by  the  attorney  general,  and 
shall  he  transported  and  delivered  to  the  warden  or  keeper  of  such  jail  or  pen- 
itentiary by  the  marshal  of  the  district  or  territory  where  the  conviction  has 
occurred;  and,  if  the  conviction  be  had  in  the  District  of  Columbia,  [in  such 
case,]  the  transportation  and  delivery  shall  be  by  the  warden  of  the  jail  of  that 
District;  the  reasonable,  actual  expense  of  transportation,  necessary  subsistence 
and  hire  and  transportation  of  guards  and  the  marshal,  or  the  warden  of  tlie  jail 
in  the  District  of  Columbia,  only,  to  be  paid  by  the  attorney  general  out  of 
the  judiciary  fund.  But  if,  in  the  opinion  of  the  attorney  general,  the  ex- 
pense of  transportation  from  any  state,  territory,  or  the  District  of  Columbia, 
in  which  there  is  no  penitentiary,  will  exceed  the  cost  of  maintaining  them  in 
jail  in  the  state,  territory,  or  the  District  of  Columbia  during  the  period  of 
tlieir  sentence,  then  it  shall  be  lawful  so  to  confine  them  therein  forthe  period 
designated  in  their  respective  sentences." 

Section  5546  neither  by  express  words  nor  by  implication  repeals^ 
modifies,  or  changes  the  provisions  of  section  5541.  Section  5546  is 
legislation  on  a  subject  entirely  diflerent  from  that  of  section  5541.  Its 
object  is  to  define  the  duties  of  the  attorney  general  when  there  is  no  jail 
or  penitentiary  in  the  district  or  state  where  the  person  is  convicted  in 
which  such  person  may  be  confined.  It  preserves  throughout  the  dis* 
tinction  between  jail,  as  one  class  of  prisons,  and  state  jail  or  peniten- 
tiary, as  another  class  of  prisons.     It  could  not  have  been  contemplated 
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that  a  person  convicted  under  a  statute  where  the  punishment  prescribed 
is  confinement  in  jail  could,  by  reason  of  being  sent  to  another  state, 
because  there  was  no  jail  in  the  district  or  state  where  he  was  convicted 
wliere  he  could  be  confined,  be  confined  in  a  state-prison  or  penitentiary 
of  the  other  state  to  which  he  is  sent.  The  mere  fact  of  the  attorney 
general  engaging  prisons  in  another  state  than  that  in  which  the  convict 
is  sentenced  cannot  change  the  character  of  the  convict's  punishment,  or 
make  that  infamous  which  was  not  so  by  the  sentence,  nor  authorize  the 
court  to  confine  in  a  state  prison  or  penitentiary,  with  or  without  hard 
labor,  a  person  who  has  been  convicted  and  sentenced  under  a  statute 
which  prescribes  imprisonment  alone  as  the  punishment,  and  excludes 
the  idea  of  imprisonment  in  a  state  jail  or  penitentiary,  with  or  without 
hard  labor.  Any  other  construction  would  lead  to  the  unreasonable  con- 
clusion that  a  person  convicted  under  a  statute  that  imposes  confine- 
ment for  a  term  not  exceeding  one  year,  and  that  does  not  impose  hard 
labor  as  a  part  of  the  punishment,  and  sentenced  to  confinement  for  one 
month,  could  be  sent  to  a  state  jail  or  penitentiary.  The  only  case  where 
a  person  can  be  sentenced  to  a  jail  or  penitentiary  not  exceeding  one 
year  is  where  the  statute,  prescribes  hard  labor  as  part  of  the  punishment, 
and  leaves  the  term  of  imprisonment  in  the  discretion  of  the  court,  as  in 
the  Case  of  Robinson^^  cited  by'counsel  for  defendants,  which  was  an  in- 
dictment under  section  5406,  trier!  at  a  former  term  of  this  court.  In  such 
a  case,  from  the  very  character  of  the  punishment  inflicted,  the  convict  has 
to  be  sent  to  a  state  jail  or  penitentiary.  If  tlie  theory  advanced  by  coun- 
sel for  defendants  was  correct,  that,  under  the  provisions  of  section  5546, 
a  person  sentenced  to  imprisonment  for  a  period  not  exceeding  one  year 
can  be  sent  to  a  state-prison  or  penitentiary,  it  would  follow  that  there 
are  no  crimes  against  the  United  States,  the  punishment  for  which  is 
imprisonment,  that  can  be  proceeded  against  by  information. 

Counsel-  for  defendants  also  rely  on  a  recent  decision  rendered  by  the 
judge  of  the  eastern  district  of  Virginia.  U,  S.  v.  Smithy  40  Fed.  Rep. 
755.  It  will  be  observed  that  the  learned  judge  in  that  case  bases  his 
decision  in  part  upon  the  practice  which  obtains  in  that  district.  He 
says: 

"Convicts  of  this  district  are  sent  to  penitentiaries  outside  of  Virginia, un- 
der tlie  authority  of  section  5546  of  the  Revised  Statutes,  which  does  not,  like 
section  5541,  limit  the  class  of  persons  sent  tu  those  who  are  sentenced  for 
Monger  than  one  year.*  The  practice  of  the  court,  when  sentencing  for  as 
long  a  term  as  one  year,  is  to  order  the  conlinement  to  be  in  a  penitentiary. 
Section  5546,  and  this  practice  of  the  court,  clearly  bring  the  case  at  bar 
within  the  purview  of  the  Cases  of  Wilson*  [5  Sup.  Ct.  Rep.  935;]  Mackin^ 
[6  Sup.  Ct.  Rep.  777,]  and  De  Walt,  [9  Sup.  Ct.  liep.  111.]" 

As  the  practice  referred  to  is  not  followed  in  this  district,  it  is  unnec- 
essary to  discuss  the  question,  if  it  did  prevail,  how  far  the  provisions 
of  the  statute  heretofore  quoted  can  be  changed,  or  modified  by  the  prac- 
tice of  the  court.     The  court  has  already  expressed  its  view  that  section 
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5546  does  not,  expressly  or  impliedly,  repeal,  modify,  or  change  the 
provisions  of  section  5541.  The  demurrer  in  the  case  of  U*  8.  v.  Smiih 
and  in  the  case  of  U.  S.  v.  Cobb  is  therefore  overruled. 


United  States  v.  Clark. 
iJDUtrUA  CourU  S.  I>.  lowa^  W,  D.    September  37, 1880.) 

Ofvbnsbs  against  the  Mails— Indecent  Letters. 

Under  Rev.  St.  U.  S.  §  8893,  declaring  that  ^every  obscene,  lewd,  or  lasclvions 
book,  pamphlet,  picture,  paper,  letter,  writing,  print,  or  other  pubUcation  of  an  in- 
decent character,  •  •  *  are  hereby  declared  to  be  non-mailable  matter,** and 
declaring  that  any  person  who  knowingly  mails  any  such  matter  shall  be  liable  to 
punishment,  the  mailing  of  a  letter  of  Indecent  character,  but  which  is  not  obscene, 
lewd,  or  lascivious,  Is  not  an  offense,  for  it  is  not  a  **  publication ''within  the  mean- 
ing  of  the  statute. 

At  Law.     Indictment  for  sending  indecent  letters  through  the  mails. 
Lewis  jMUeSf  Dist.  Atty.,  for  thcUnited  States.' 
W.  R  Sappy  for  defendant. 

Shiras,  J.  The  indictment  in  this  case  is  based  upon  section  3893 
of  the  Revised  Statutes,  as  amended  by  the  act  of  September  26,  1888, 
and  which  enacts  that  "every  obscene,  lewd,  or  lascivious  book,  pam- 
phlet, picture,  paper,  letter,  writing,  print,  or  other  publication  of  an 
indecent  character,  *  *  *  are  hereby  declared  to  be  non-mailable 
matter;"  and  further  declares  that  parties  who  knowingly  mail  any  such 
matter  are  liable  to  punishment.  The  charge  in  the  indictment  is  that 
the  defendant  knowingly  deposited  in  the  post-oflSce,  to  be  forwarded 
and  delivered  to  a  party  named,  a  letter  of  an  indecent  character,  the 
contents  being  set  forth  in  the  indictment.  The  demurrer  presents  the 
question  whether  a  letter  of  an  indecent  character  is  within  the  terms  of 
the  statute.  As  set  forth  in  the  indictment,  the  letter  contains  threats 
against  the  party  to  whom  it  is  addressed,  and  also  contains  indecent 
epithets,  the  whole  production  being  of  a  highly  reprehensible  character, 
clearly  bringing  it  within  the  description  given  it  in  the  indictment; 
that  is,  a  letter  of  indecent  character.  There  is,  however,  nothing  of  an 
obscene,  lewd,  or  lascivious  nature  contained  in  the  letter.  In  support 
of  the  demurrer  it  is  urged  that  the  words,  "or  other  publication  of  an 
indecent  character,"  do  not  provide  a  further  or  distinct  class  of  non- 
mailable matter,  but  that  these  words  are  intended  to  be  a  further  limita- 
tion upon  the  obscene,  lewd,  or  lascivious  publications  named  in  the 
first  part  of  the  sentence;  atid  that  to  come  within  the  statute  the  book, 
writing,  letter,  or  other  matter  must  be  obscene,  lewd,  or  lascivious,  and 
of  an  indecent  character. 

On  behalf  of  the  government  it  is  contended  that  these  words,  "or  other 
publication  of  an  indecent  character,"  are  intended  to  define  a  new  or 
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additional  dasa  of  non-mailable  matter;  and  that  if  the  publication  is 
of  an  indecent  character  it  falls  within  the  prohibition  of  the  statute,  al- 
though it  may  not  be  obscene,  lewd,  or  lascivious.  It  is  not  necessary 
in  this  case  to  decide  which  of  these  views  of  the  section  is  correct.  If 
it  be  admitted  that  the  words  named  do  define  a  further  class  of  non* 
mailable  matter,  as  is  claimed  by  the  district  attorney,  nevertlieless  the 
class  thus  defined  includes  only  pablicntions  of  an  indecent  character, 
and  a  letter  is  not  a  publication  within  the  meaning  of  this  clause.  In 
the  case  of  U.  S.  v.  Chase,  136  U.  S.  266,  10  Sup.  a.  Rep.  766,  the 
question  whether  the  sending  a  letter  from  one  person  to  another  made 
it  a  publication  within  the  meaning  of  the  statute  is  discussed,  and  the 
condusion  reached  that  ''the  statute  prohibits  the  conveyance  by  mail 
of  matter  which  is  a  publication  before  it  is  mailed,  and  not  such  as  be- 
comes a  publication  by  reason  of  its  being  mailed;"  and  therefore 
that  a  letter  was  not  included  within  the  words  ''other  publication. 
This  case  arose  under  the  statute  as  it  was  before  the  amendment  of  1888 
was  passed;  but  the  construction  of  the  phrase,  "other  publication,"  as 
found  in  the  statute  before  the  amendment,  is  applicable  to  it  as  it  now 
stands,  after  the  amendment.  The  letter,  therefore,  set  up  in  the  pres- 
ent indictment,  not  being  a  publication  within  the  meaning  of  the  stat 
ute,  and  not  being  of  an  obscene,  lewd,  or  lascivious  character,  does  not 
fall  within  the  prohibition  of  the  statute,  and  the  indictment  fails  to 
show  the  commission  of  an  offense  against  its  provisions.  Demurrer  is 
therefore  sustained. 


CJONSOLTDATED   RoLLER-MiLL  C3o.  V,  WaLKEIU 
{Circuit  Court,  W.  D,  Penngylvania,    September  IS,  1890.) 

pATE?fT§  FOB  ImrEKTioHfh— Patbhtabiutt— Mbchakical  Skill. 

The  fir&t  claim  of  letters  paleot  No.  228,525,  granted  June  8, 1880,  to  William  D. 
Gray  for  improTementa  in  roller  grindinff-mills,  namely,  **(lj  In  a  roller  grinding- 
mill,  the  combination  of  the  counter- shaft,  provided  with  pulleys  at  both  ends,  and 
having  said  ends  mounted  in  vertically  and  independently  adjustable  bearings,  the 
rolls,  C,  E,  having  pulleys  connected  bj-  belts  with  one  end  of  the  counter-shaft, 
.  and  the  rolls,  D,  F.  independently  connected  by  belts  with  the  other  end  of  the 
counter- ahaft,  as  snown,"  does  not  disclose  any  patentable  subject-matter.  The 
application  of  belting  to  drive  roller  grinding-mills  did  not  originate  with  Gray, 
and  his  'peculiar  arrangement  resulted  at  most  in  an  improvement  in  degree  merely, 
and  said  combination  evinced  only  the  exercise  of  ordinary  mechanical  or  engineer- 
ing skUL 
,  8amb— Prtob  Statb  or  Abt. 

In  view  of  the  terms  of  the  specification  and  the  prior  state  of  the  art,  said  claim 
could  not  be  so  construed  as  to  cover  a  roller-mill  manufactured  in  accordance  with 
letters  patent  No.  8S4,460,  granted  January  19,  18S6,  to  John  T.  Obenchain. 
,  Samb— FoRBiON  Patent. 

By  the  Austrian  patent  law,  the  fixed  longest  duration  of  a  patent  for  an  inven- 
tion is  15  years,  and  every  patentee  whose  privilege  has  been  granted  for  a  shorter 
geriod  than  the  longest  may  claim  its  prolongation  for  one  or  more  years  within  the 
xed  longest  period,  provided  such  prolongation  be  demanded  before  the  privilege 
has  become  extinct.  In  the  original  grant  of  an  Austrian  patent,  the  allowance  of 
the  franchise  was  for  one  year,  but  on  request  it  was  four  times  extended,  from 
year  to  year,  and  at  the  end  of  the  fifth  year  the  franchise  was  suffered  to  expire^ 
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A  TTnited  States  patent  to  the  same  patentee,  and  for  the  same  invention,  was  is- 
sued after  the  Austrian  patent  was  granted  and  during  the  first  year  it  was  in  force. 
Held,  that  hv  the  original  grant  of  the  Austrian  patent  the  patentee  was  invested 
with  the  right,  at  his  mere  option,  to  havethe  patent  prolonged  for  the  full  term  of 
15  years,  and  tbat,  under  section  4887  of  the  Revisea  Statutes,  the  United  States 
patent  ran  for  that  term,  notwithstanding  the  expiration  of  the  Austrian  patent  at 
the  end  of  it  i  fifth  year. 
4.  Same— Decision  of  Foreign  Patbnt-Oppicb. 

Under  the  Austrian  patent  law,  the  ministry  of  commerce,  in  deciding  the  ques- 
tion of  the  length  of  the  term  which  appertains  to  every  Austrian  patent,  exercises 
a  judicial  function,  and  its  opinion  on  that  subject  will  be  followed  here,  agreeably 
to  the  established  rule  that  the  courts  of  the  United  States  adopt  the  oonstruction 
of  a  statute  of  a  foreign  country  made  by  the  courts  of  that  country. 

In  Equity. 

R.  Mason,  for  complainant. 
Parkinson  &  Parkinson^  for  defendant. 
Before  McKennan  and  Acheson,  JJ. 

AcHESON,  J.  The  bill  in  this  case  charges  the  defendant  with  the  in- 
fringement of  two  patents  relating  to  roller-mills, — one  issued  to  William 
D.  Gray,  and  the  other  to  UdolphoH.  Odell;  but  at  the  final  hearing  the 
suit  was  pressed  only  as  respects  the  former  patent,  and  hence  the  Odell 
patent  may  be  dismissed  from  consideration.  The  patent  to  William 
D.  Gray  is  No.  228,525,  and  was  granted  June  8,  188(J,  upon  an  appli- 
cation filed  May  2,  1879.  Gray's  invention  relates  to  that  class  of  mills 
in  which  horizontal  grinding-rolls  arranged  in  pairs  are  employed,  and 
consists,  the  specification  declares,  "in  the  improved  arrangement  of 
belts  and  pulleys  for  communicating  motion  to  the  rolls,  and  in  other 
minor  details."  The  patent  contains  several  claims,  but  infringement  of 
the  first  claim  only  is  here  charged.     That  claim  is  in  these  words: 

''(1)  In  a  roller  grinding-mill,  the  combinHtion  of  the  counter-shaft,  pro- 
vided with  pulleys  at  both  ends,  and  having  said  ends  mounted  in  vertically 
and  independently  adjustable  bearings,  the  rolls,  C,  £.  having  pulleys  con- 
nected by  belts  with  one  end  of  the  counter-shaft,  and  the  rolls,  D,  F,  inde- 
pendently connected  by  belts  with  the  otlier  end  of  the  counter-shaft,  as 
shown." 

The  answer  sets  up,  among  other  defenses,  want  of  novelty  and  want 
of  patentability  and  non-infringement.  After  stating  in  his  specification 
that  driving  the  rolls  by  gearing  occasions  great  noise,  and  also  a  jarring 
of  the  parts  of  the  apparatus  and  trembling  of  the  mill-floor,  in  turn 
causing  an  unevenness  in  grinding,  and  a  rapid  and  uneven  wear  of  the 
rolls,  Gray  adds: 

*'To  obviate  these  difficulties,  and  produce  an  even,  steady  motion,  I  dis- 
card the  gearing  hitherto  employed,  and  substitute  therefor  a  system  of  belt- 
ing arranged  in  a  peculiar  manner,  to  give  the  proper  direction  and  speed  to 
tlie  rolls." 

And  he  mentions,  as  incident  to  his  arrangement  of  belting,  the  fur- 
ther advantiige  that,  by  simply  removing  the  pulley  of  any  shaft  and  re- 
placing it -with  another  of  proper  size,  any  desired  difference  in  the  speed 
of  the  rolls  may  be  obtained,  which  he  states  cannot  be  accomplished, 
except  by  a  complicated  arrangement  of  intermediate  wheels,  where  gear- 
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log  is  used.     The  specification,  after  referring  to  the  accompanying  draw- 
ings, explains  the  arrangement  of  the  belts  thus: 

"N  represents  the  main  driving  belt,  which  passes  to  and  around  the  pul- 
ley, c,  of  the  roll,  C,  thence  downward,  and  around  pulley,  6,  of  the  couDter- 
shaft,  B.  thence  upward,  and  around  pulley,  e,  of  the  roll,  E,  and  back  to  the 
source  of  power,  imparting  to  the  rolls  C  and  E  a  motion  in  one  direction, 
and  to  the  counter-shaft  a  motion  in  the  reverse  direction.  Prom  the  pul- 
leys, b,  6,  on  the  rear  end  of  the  counter-shaft,  B,  belts,  P  and  B,  pass  up- 
ward and  around  pulleys,  d  and/,  of  the  rolls,  Dand  F,  as  shown  in  Fig.  2, 
imparting  to  said  rolls  a  motion  the  reverse  of  that  of  the  rolls,  C,  E.  In  this 
way  the  two  rolls  of  each  set  are  caused  to  revolve  towards  each  other  while 
being  all  driven  from  a  common  source  primarily." 

To  fully  understand  the  particular  claim  of  the  patent  involved  in  this 
controversy,  one  other  paragraph  of  the  specification  must  be  quoted: 

''In  order  to  adapt  the  counter-shaft,  B,  to  perform  the  double  purpose  of 
reversing  the  motion  of  certain  of  the  rolls,  and  of  acting  as  a  belt-tightener, 
it  is  mounted,  at  opposite  sides  of  the  frame  or  body,  A,  in  boxes  swiveled  or 
hung  in  yokes,  L,  sliding  vertically  in  guides  or  boxes,  K,  and  adjusted  up 
apd  down  therein  by  screw  rods  or  stems,  S;  the  swivel-boxes  permitting  a 
slightly  greater  movement  of  the  shaft,  B,  at  one  end  than  at  the  other,  with- 
out interfering  with  its  free  rotation,  and  thereby  permitting  the  tightening 
of  the  belt  or  belts  at  one  side  of  the  machine  witliout  disturbing  those  at  the 
other." 

Gray's  specification,  as  oar  quotations  therefrom  indicate,  suggests  the 
idea  that  he  was  the  first  to  apply  belt-drives  to  roller  grinding-mills. 
But  the  fact  is  otherwise,  as  the  proofs  abundantly  show.  N©r  was  he 
the  first  to  discard  from  such  mills  cc^-gearing  and  friction  gears  alto- 
gether, and  substitute  therefor  belt-driving.  Confining  our  attention 
here  to  Mechwart's  Austrian  patent,  gnmted  August  3,  1875,  we  find 
therein  distinctly  set  forth  the  disadvantages  resulting  from  the  use  of 
spur-gearing  in  roller  grinding-mills,  viz.:  the  disagreeable  rattling,  the 
rapid  wearing  away  of  the  gears,  and  the  unequal  movement  and  un- 
equal wearing  away  of  the  rollers,  and  also  the  inefiiciency  of  driving  by 
means  of  frictional  contact  between  the  rolls,  which  latter,  it  is  set  forth, 
is  only  practical  when  the  chop  passes  the  rollers  in  very  thin  layers, 
and  not  in  coarse  particles,  and  is  not  applicable  when  an. unequal  pe- 
ripheral speed  of  the  rolls  is  required.  All  these  disadvantages,  it  is 
declared,  are  avoided  by  Mech wart's  invention,  which  consists  in  driving 
both  co-operating  rolls  by  means  of  belts,  whereby,  also,  can  be  obtained 
an  equal  and  also  an  unequal  peripheral  speed,  while  the  diameter  of  the 
rolls,  as  well  as  the  diameter  of  the  belt  pulleys,  can  be  varied  relatively 
to  each  other  for  difierent  objects.  Mechwart's  drawings  show  as  exam- 
ples six  different  arrangements  of  belting,  which  he  states  are  intended 
to  illustrate  "only  some  of  the  different  arrangements  of  the  belt-drive 
for  roUer-mills,  without  exhausting  the  possible  variations  in  its  appli- 
cation." Fig.  3,  sheet  A,  shows  a  machine  having  two  pairs  of  grindi- 
ing-rolls,  the  pairs  being  vertical,  and  arranged  side  by  side.  A  shaft, 
mounted  in  the  machine  frame  in  fixed  bearings,  carries  two  pulleys, 
one  at  each  side  of  the  machine.  A  belt  from  one  of  these  pulleys 
passes  around  a  tightening  pulley  at  the  upper  right-hand  corner  of  the 
v.43F.no.9— 37 
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machine,  thence  around  a  pulley  on  the  upper  left-hand  roll-shaft,  thenco 
around  a  pulley  on  the  lower  right-hand  roll-shaft,  and  thence  hack  to 
the  driving-pulley,  and  hy  this  helt  one  roll  of  each  pair  is  driven.  From 
the  other  pulley,  on  the  other  side  of  the  machine,  a  helt  is  arranged 
in  a  similar  manner,  so  as  to  drive  the  other  two  rolls  of  the  pair.  With- 
out further  description  of  the  Mechwart  system,  it  is  enough  to  say  that 
his  patent  disclosed  roller  grinding-mills,'  single  and  douhle,  with  both 
vertical  and  horizontal  pairs  of  rolls  arranged  side  by  side,  driven  by 
means  of  belts  exclusively;  his  machine  being  equipped  with  adjusting 
or  tightening  pulleys,  and  having  a  shaft  journaled  directly  into  the 
machine  frame,  and  receiving  its  motion  from  the  prime  mover  of  the 
mill,  either  directly  or  by  belt. 

But,  turning  now  to  machinery  employed  in  the  arts  generally,  it  is 
certain  that  the  use  of  belt-gearing  interchangeably  with  or  as  a  substitute 
for  cog-gearing  was  very  old  and  common  before  Gray's  alleged  invention. 
It  was,  too,  an  old  and  familiar  expedient  to  keep  the  belt  adjusted  to  a 
proper  degree  of  tightness  by  means  of  tightening  pulleys,  the  shaft  of 
which  in  revolving  sometimes  did  other  work  about  the  machine;  and 
shalls  had  been  made  movable  in  such  manner  as  to  tighten  belts  pass- 
ing over  pulleys  on  other  shafts.  It  was  also  old,  and  very  common  in 
machine-shops  and  factories  of  various  kinds,  to  provide  an  individual 
machine  with  a  counter-shaft,  mounted  directly  in  the  machine-frame, 
the  counter-shaft  being  driven  by  a  belt  from  the  line-shaft  and  the  ma- 
chine by<i  belt  from  the  counter-shaft.  Furthermore^  it  was  no  new  thing 
to  provide  the  journal  boxes  or  hangers  in  which  counter-shafts  are 
mounted  with  means  for  independently  adjusting  the  ends  of  the  shaft. 

In  view  of  these  things,  then,  we  are  unable  to  discover  any  patentable 
subject-matter  in  the  first  claim  of  Gray's  patent.  The  case,  it  seems  to 
us,  falls  directly  within  the  established  principle  that  the  application  of 
an  old  process,  machine,  or  device  to  a  like  or  analogous  purpose,  with 
no  change  in  the  mode  of  application,  and  no  result  substantially  diffei^ 
ent  in  its  nature,  wiU  not  sustain  a  patent,  even  if  the  new  form  of  result 
has  not  before  been  contemplated.  Pmnsylrxinia  R,  Cb.  v.  Locomotioe 
E.  S.  T.  Cb.,  110  U.  S.  490,  4  Sup.  Ct.  Rep.  220;  Blake  v.  San  Francisco^ 
118  U.  S.  679,  5  Sup.  Ct.  Rep.  692.  Moreover,  it  is  quite  dear  that 
the  application  of  belting  to  drive  roller  grinding-mills,  to  obviate  the 
difficulties  incident  to  the  use  of  cog-gearing,  and  to  secure  the  advantages 
set  forth  in  Gray's  specification,  did  not  originate  with  him.  Therefore, 
even  were  it  conceded  that  his  peculiar  arrangement  is  attended  with  bet- 
ter results  than  had  been  attained  previously,  still  this  would  not  sustain 
the  patent;  for  the  mere  carrying  forward  of  an  original  conception,  re- 
sulting in  an  improvement  in  degree  simply,  is  not  invention.  Burt  v. 
Evary,  133  U.  S.  349,  10  Sup.  a.  Rep.  394.  After  the  most  careful 
study  of  the  subject,  we  think  the  conclusion  is  unavoidable  that  the 
combination  set  forth  in  Gray's  first  claim  evinces  only  the  exercise  of 
ordinary  mechanical  or  engineering  skill,  as  the  same  has  been  defined 
by  the  supreme  court  and  illustrated  by  so  many  recent  decisions  of  that 
tribunal.     MoUtstar  v.  Manufacturing  Cb.,  113  U.  S.  £9,  5  Sup.  Ct.  Rep. 
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717;  Tk<nnpa(m  v.  Bmsdier.'lU  U.  S.  1',  5  Sup.  Ct.  Rep.  1042j  Aron  v. 
Railway  Co.y  132  U.  S.  84,  10  Sup.  Ct.  Rep.  24;  HiU  v.  Wooster,  132 
U.  S.  693,  701,  10  Sup.  Ct.  Rep.  228;  Howe  Machine  Co.  v.  Naiionai  Needle 
Co.,  134  U.  S.  388,  10  Sup.  Ct.  Rep.  570. 

It  seems  to  be  proper  for  us  to  add  that  our  judgment  is  with  the  de- 
fendant upon  the  defense  of  non-infringement  also.  To  understand  the 
nature  of  the  invention  intended  to  be  covered  by  the  first  claim,  resort 
must  be  had  to  the  specification,  and  we  there  find  that  the  "swivel- 
boxes"  are  essential  to  the  contemplated  greater  movement  at  one  end 
of  the  phaft  than  at  the  other,  whereby  is  effected  "the  tightening  of  the 
belt  or  belts  at  one  side  of  the  machine  without  disturbing  those  at  the 
other."  This  is  apparent  on  the  face  of  the  paragraph  hereinbefore  quoted 
at  length;  and  the  expert  testimony  is  direct  and  convincing  that,  to  the 
practical  working  of  the  described  device  as  a  belt-tightener,  this  swivel- 
ing  feature  is  indispensable.  Without  the  swiveled  boxes  Gray  would 
not  have  "independently  adjustable  bearings."  True,  those  boxes  are  not 
expressly  mentioned  in  the  claim,  but  we  think  they  are  to  be  regarded 
as  entering  therein  by  necessary  implication,  for  the  reason  just  stated, 
as  well  as  by  force  of  the  words  "as  shown."  Moreover,  the.  prior  state 
of  the  art  would  limit  the  claim  to  the  specific  organization  shown  and 
described.  Caster  Co.  v.  Spiegel,  133  U.  8.  360, 369,  10  Sup.  Ct.  Rep.  409. 
But  that  organization  the  defendant  does  not  use.  His  alleged  infringe- 
ment consists  in  the  use  of  a  roller-mill,  manufactured  under  and  in  ac- 
cordance with  letters  patent  No.  334,460,  granted  January  19,  1886,  to 
John  T.  Obenchain.  In  the  defendant's  machine  the  journal  boxes  are 
rigidly  supported,  so  as  to  be  always  horizontal,  and  incapable  of  any 
tilting  or  swiveling  motion;  and  this  is  essential  to  the  working  of  the  ap- 
paratus. A  continuous  counter-shaft  is  not  employed,  but  three  coupled 
base-shafts;  the  outer  shafts  or  sections  being  each  journaled  at  the 
outer  end  in  a  vertically  adjustable  non-swiveling  box,  and  the  inner  end 
of  each  being  forked  and  carrying  a  loosely  pivoted  ring.  These  two 
rings  are  connected  by  a  tumbling-rod,  forked  at  each  end  and  pivoted 
to  the  rings,  thus  forming  a  universal  coupling;  and  thereby,  through 
the  central  shaft  or  tumbling-rod,  rotary  motion  is  transmitted  from  one 
of  the  end-shafts  or  sections  to  the  other,  no  matter  how  much  they  may 
differ  in  vertical  position. 

Now,  for  the  reasons  already  given,  we  are  of  opinion  that  such  a  con- 
stmction  of  Gray's  first  claim  as  would  embrace  the  Obenchain  device  is 
inadmissible.  The  foregoing  views  being  decisive  of  the  case,  we  deem 
it  unnecessary  for  us  to  consider  the  other  grounds  of  defense. 

I  am  authorized  by  Judge  McKeknan  to  state  that  he  concurs  in  the 
conclusions  announced  in  the  foregoing  opinion. 

(October  10, 1890.) 

AcHESON,  J.  Since  the  filing  of  our  opinion  we  have  been  requested 
by  the  plaintiff's  counsel,  with  a  view  to  the  final  determination  of  the 
rights  of  the  parties  under  a  contemplated  appeal  to  the  supreme  court 
after  decree  entered,  to  consider  and  pass  on  the  question  raised  by  the 
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answer  as  to  the  effect  of  the  expiration  of  two  .foreign  patents,  viz.,  a 
German  patent  and  an  Austrian  patent,  granted  to  William  D,  Gray 
upon  the  term  of  his  United  States  patent,  and,  as  the  proofs  are  full, 
and  the  question  was  elaborately  argued,  we  accede  to  the  request. 

As  to.  the  German  patent,  little  need  be  said.  It  was  granted  March 
5,  1879,  for  the  usual  term  of  15  years,  and  expired  and  was  canceled 
in  consequence  of  the  failure  to  pay  the  tax  for  the  seventh  year  of  the 
term.  The  case,  then,  as  respects  this  patent,  comes  directly  within  the 
ruling  of  the  supreme  court  in  Pohl  v.  Brewing  Co,^  134  U.  S.  381,  10 
Sup.  Ct.  Rep.  677,  in  which  it  was  held  that,  under  section  4837  of  the 
Revised  Statutes,  a  United  States  patent  runs  for  the  term  for  which  the 
foreign  patent  was  granted,  notwithstanding  the  lapse  or  forfeiture  of  the 
foreign  patent  by  the  non-observance  of  a  condition  subsequent  prescribed 
by  the  foreign  patent  law. 

By  the  fourth  section,  cl.  25,  of  the  Austrian  patent  law,  (the  im- 
perial decree  of  August  15,  1852;  1  Abb.  Pat.  Laws,  15,)  in  force  when 
Gray's  United  States  patent  was  granted,  "the  longest  duration  of  priv- 
ileges is  fixed  at  fifteen  years."     Clause  27  provides  as  follows: 

"  Every  patentee  whose  privilege  has  been  granted  for  a  shorter  period  than 
the  longest  may  claim  its  prolongation  for  one  or  more  years  within  the  fixed 
longest  period,  provided  they  demand  such  a  prolongation  before  the  privilege 
has  become  extinct.  To  obtain  such  a  prolongation,  a  petition  for  the  same 
must  be  delivered  in  due  time,  together  with  the  origins^  patent,  and  the  tax 
in  full  for  the  required  term  of  prolongation,  or  the  receipt  for  the  same  from 
a  public  treasurer." 

The  Austrian  patent  to  Gray  was  granted  December  17,  1879.  The 
term  of  the  franchise  as  originally  allowed  was  for  one  year,  but  on  re- 
quest it  was  four  times  extended,  from  year  to  year,  and  at  the  end  of 
the  fifth  year  the  franchise  was  suffered  to  expire.  The  seventh  section, 
cl.  42,  of  the  Austrian  patent  law,  provides  thus: 

"The  ministry  of  commerce  and  trades  alone  decides  the  question  whether 
a  patent,  from  any  legal  cause  whatever,  is  to  be  considered  as  null  and  void, 
or  as  extinct.  It  therefore  especiuliy  decides  the  question  of  the  novelty  of  a 
discovery,  invention,  or  improvement;  moreover,  the  question  as  to  whether 
it  had  only  been  imported  from  abroad,  and  was  not  appropriate  for  a  privilege. 
Finally,  in  contestations  arising  between  two  patentees,  the  ministry  decides 
the  question  of  the  total  or  partial  identity  of  their  privileges. " 

The  plaintiff*  has  put  in  evidence  a  duly  authenticated  copy  of  the  of- 
ficial opinion  of  the  Austrian  ministry  of  commerce,  dated  October  10, 
1888,  from  which  we  quote: 

"The  imperial  and  royal  ministry  of  commerce  certifies  herewith:  (1)  That 
according  to  sec.  25  of  the  imperial  decree  of  August  15,  1852,  No.  184  of 
the  Publication  of  the  Laws  of  the  Realm,  the  longest  term  of  duration  for  all 
patents  granted  is  indiscriminately  fixed  at  15  years,  which  longest  term  of 
duration  runs  on  uninterruptedly,  provided  the  patentee  fulfills  the  condi- 
tions mentioned,  (sub.  2;)  and  that  this  original  term  of  15  years  appertains 
to  every  Austrian  patent  granted  in  accordance  with  the  imperial  decree  of 
August  15,  1852,  Xo.  184  of  the  Publication  of  the  Laws  of  the  Bealm,  with- 
out exception.  *  *  *  (3)  That  in  so  far  as  in  the  deed  of  an  Austrian 
patent  granted  according  to  the  above-mentioned  law  one  or  more  years  are 
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named  in  connection  with  the  statement  of  the  grant  of  the  patent*  this  refer- 
ence to  one  or  more  years  has  exdusivelj  the  purpose  of  stating  that  the  an- 
nuity has  been  paid  in  advance  for  one  or  more  years,  and  that  by  such  ref- 
erence, the  actual  term  of  the  patent  is  by  no  means  touched  upon,  this  term 
being,  as  above  mentioned,  fixed  at  the  term  of  15  years." 

It  is,  we  think,  clear  that  under  the  Austrian  patent  law  the  ministry 
of  commerce,  in  deciding  the  question  when  patents  terminate,  exercises 
a  judicial  function;  and,  if  so,  then  its  opinion  on  that  subject,  cited 
above,  is  controlling  here,  agreeably  to  the  established  rule  that  the 
courts  of  the  United  States  adopt  the  construction  of  a  statute  of  a  for- 
eign country  made  by  the  courts  of  that  country.  Oatftcart  v.  Bohiiwm^ 
5  Pet.  264.  And  upon  that  view  it  would  follow  that  by  the  original 
grant  of  the  Austrian  patent  to  Gray  he  was  really  invested  with  the  law- 
ful term  of  15  years,  although  the  grant  of  the  franchise  purported  to  be 
for  one  year  only.  But,  upon  an  independent  consideration  of  the  ques- 
tion, the  same  practical  result,  in  our  opinion,  must  be  reached.  In 
Refrigerating  Co.  v.  Hammond,  129  U.  S.  151,  9  Sup.  Ct.  Rep.  225,  it 
was  held  that  where,  under  the  Canada  act,  a  patent  was  originally 
granted  January  9,  1877,  for  the  period  of  five  years,  but  there  was  an 
exterision  for  a  further  period  of  five  years,  and  then  a  second  extension 
for  a  like  period,  the  extensions  being  a  matter  of  right  at  the  option  of 
the  patentee,  a  United  States  patent  granted  during  the  first  period  of 
the  Canadian  patent  did  not  expire  before  the  end  of  the  15  years.  Now 
that  the  fact  that  the  Canadian  patentee  exercised  his  option,  and  thus 
kept  the  patent  in  force,  was  not  a  controlling  circumstance,  appears 
from  the  declaration  of  Mr.  Justice  Blatchford,  who,  after  reciting  the 
the  facts,  says:  "Therefore,  the  Canadian  patent  does  not  expire,  and  it 
never  could  have  been  properly  said  that  it  would  expire,  before  January 
9,  1892."  This  observation  was  the  subject  of  special  comment  in  the 
opinion  of  the  court,  delivered  by  the  same  learned  justice,  in  Pohl  v. 
Brewing  Co,,  supra,  which  established  the  principle  that  the  duration  of 
a  United  States  patent  is  not  afiected  by  the  fact  that  a  prior  foreign 
patent  has  been  suffered  to  lapse  by  non-payment  of  a  tax,  or  for  other* 
failure  to  comply  with  the  requirements  of  the  foreign  patent  law.  It 
seems,  therefore,  to  be  the  logical  and  necessary  conclusion  from  these 
two  decisions  of  the  supreme  court,  that,  if  by  the  foreign  law  under 
which  a  patent  is  granted,  the  patentee,  by  virtue  of  the  original  grant, 
is  invested  with  the  right,  at  his  mere  option,  to  have  the  patent  ex- 
tended or  prolonged  for  a  fixed  term,  it  is  this  latter  term  which  limits 
the  United  States  patent,  under  section  4887  of  the  Revised  Statutes. 
Thus  is  the  life  of  the  United  States  patent  definitely  fixed  when  it  is 
granted,  and  its  duration  is  not  left  in  perplexing  uncertainty,  depend- 
ing upon  the  future  exercise  of  an  option  in  a  foreign  country,  or  the 
observance  there  of  conditions  subsequent.  We  have  only  to  add  that 
Gray's  right  to  prolong  his  Austrian  patent  for  the  full  term  of  15  years 
was  as  clear  as  was  the  right  of  the  Canadian  patentee  in  Refrigerating 
Co.  V.  HamTnond,  supra. 


Digitized  by 


Google 


582  FEDERAL   REPORTER ,  Vol.  43. 

Our  conclusion  here  does  not  conflict  with  the  decision  in  Commermal 
Mdnvfg  Co,  v.  Fairhank  Canning  Ob.,  135  U.  S,  176,  10  Sup.  Ct.  Rep. 
718,  for  in  that  case  the  question  ruled,  both  in  the  court  below  (27  Fed. 
Rep.  78)  and  in  the  supreme  court,  was  as  to  the  identity  of  the  United 
States  patent  with  the  Austrian  patent.  Upon  this  branch  of  the  case, 
then,  our  judgment  is  favorable  to  the  plaintiflf ;  but,  for  the  reasons  ex- 
pressed in  our  original  opinion,  the  decree  must  be  for  the  defendant. 

Let  a  decree  be  drawn  dismissing  the  bill  of  complaint,  with  costs. 

McKennajn,  J.,  concurs. 


Westinqhouse  et  al.  v.  Chartiers  Val.  Gas  Co. 
iCircuU  Court,  W,  D.  Pennsylvania.    Au^st  2S,  1890.) 

1.  Patents  fob  Invbntions— Natural  Gas  Lihbs— Want  of  Novbltt. 

Claims  1  and  2  of  letters  patent  No.  845,468,  dated  Jul3r  18, 1886^  granted  to  George 
Westinghouse,  Jr.,  assignee  of  Morris  S.  Vomer,  relating  to  pipe  joints  and  lines 
for  conveying  liquids  and  gases,  and,  more  particularly,  natural  gas,  namely :  ^  (1) 
The  combination  of  a  pipe-line  composed  of  sections  of  pipe  connected  at  the  joints 
by  couplings,  with  a  separate  gas-tight  chamber  surrounding  a  single  joint  thereof, 
adapted  to  receive  any  leakage  therefrom,  and  a  vent  pipe  leaaing  from  such 
chamber,  substantially  as  and  lor  the  purpose  set  forth.  (2)  In  combination  with 
a  main  pipe-line  composed  of  sections  of  pipes  connected  at  the  joints  by  couplings, 
independent  gas-tight  chambers  inclosing,  respectively,  single  joints  thereof;  and  a 
vent  pipe  or  pipes  leading  from  such  chambers,  substantially  as  and  for  the  pur- 
pose set^orth, "— v^ere  destitute  of  patentable  novelty,  and,  moreover,  do  not,  upon 
any  allowable  construction,  cover  the  defendant's  device. 

2.  Same— Invention— Evidence. 

In  a  suit  for  infringement,  upon  the  issue  whether  the  plaintiffs*  assignor  was 
the  original  and  first  inventor  of  the  thing  alleged  to  be  within  the  claims  of  the 
patent  in  suit,  a  prior  and  still  pending  application  of  a  third  person  for  letters  pat- 
ent is  competent  evidence. 

In  Equity. 

George  H,  Christey  and  J.  Snowden  BeU^  for  plaintiffs. 

James  L  Kay,  George  Harding^  and  Francis  T,  ChamberSj  for  defendant. 

AcHESON,  J.  This  is  a  suit  in  equity  by  George  Westinghouse,  Jr., 
and  his  licensee,  the  Philadelphia  Company,  against  the  Chartiers  Val- 
ley Gas  Company,  for  the  infringement  of  letters  patent  No.  345,463, 
dated  July  13,  1886,  granted  to  Westinghouse  as  assignee  of  Morris  S. 
Veruer,  the  inventor.  Verner's  invention  was  made  in  July,  1884,  about 
the  15th  of  the  month,  and  his  application  for  letters  patent  was  filed 
August  6,  1884.  But  in  fact  he  had  not  then  reduced  the  invention  to 
any  practical  use,  and  he  never  did  so.  Pending  his  application,  on 
February  2,  1885,  he  assigned  his  rights  to  Westinghouse.  The  inven- 
tion "relates  to  pipe  joints  and  lines  for  conducting  liquids  and  gases, 
and  more  particularly  to  those  used  for  conveying  natural  gas."  The 
specification  recites  letters  patent  No.  301,191,  for  improvements   in 
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systems  of  conveying  and  utilizing  gas  under  pressure,  which  had  been 
granted  to  George  Westinghouse,  Jr.,  on  July  1,  1884,  and  points  out 
certain  superior  advantages  which  appertain  to  Verner's  invention  over 
Westinghouse's  system  as  set  forth  in  that  patent.  To  understand,  then, 
what  Verner's  improvement  really  was,  it  is  necessary  to  refer  to  the 
specification  of  the  Westinghouse  patent,  No.  301,191.  Mr.  Westing- 
house  therein  states  that,  owing  to  the  high  pressure  under  which  natural 
gas  is  conveyed  through  pipes,  it  makes  its  way  through  comparatively 
tight  joints,  and  through  pores,  cracks,  and  other  minute  openings,  and, 
being  extremely  subtle,  and  usually  destitute  both  of  color  and  odor,  its 
leakage  is  diflScult  of  detection;  and  the  gas,  when  mixed  with  atmos- 
pheric air,  being  highly  explosive,  such  leakage,  in  addition  to  the  waste 
which  it  entails,  subjects  life  and  property  in  the  vicinity  of  the  line  of 
conveyance  to  the  risk  of  serious  accidents,  against  which  it  is  very  im- 
portant, particularly  within  city  limits,  to  provide  an  efficient  safeguard. 
It  is  further  stated  that  the  employment  of  the  gas  for  household  and 
light  manufacturing  purposes  is  desirable  and  practicable  only  at  press- 
ures practically  constant,  and  materially  lower  than  that  which  is  ex- 
erted in  the  main  line  of  the  conducting  pipe.  To  meet  these  require- 
ments is  the  declared  object  of  Mr.  Westinghouse's  invention,  which  con- 
sists (his  specification  sets  forth)  in  inclosing  the  high-pressure  conduct- 
ing pipe  or  main  within  a  tight  protecting  casing  of  larger  diameter,  so 
as  to  form  around  the  niain  a  chamber  or  receptacle  which  receives  and 
retains  for  use  any  leakage  from  the  main,  and  which  is  also  designed 
to  be  continuously  charged  with  gas  at  low  pressure,  delivered  from  the 
main  by  means  of  communicating  pressure  regulating  valves.  It  is 
stated  that  said  chamber  or  receptacle  is,  by  preference,  made  in  "sep- 
arate sections,"  "of  any  desired  or  convenient  length,"  thus  forming  a 
series  of  "independent  chambers,"  each  inclosing  a  series  of  the  connected 
sections  of  the  main,  and  each  compartment  or  chamber  being  provided 
with  "a  vent  or  escape  pipe"  leading  therefrom  to  a  point  at  which  gas 
may  be  discharged  into  the  atmosphere,  said  vent-pipe  being  closed  by 
a  safety-valve  which  is  loaded  so  as  to  open  upon  any  excess  of  pressure 
above  a  determined  point.  The  Verner  specification,  while  admitting 
that  Westinghouse's  outer  casing,  if  properly  made,  will  suffice  to  pre- 
vent the  escape  of  gas,  suggests  two  objections  to  his  form  of  conduit,' 
viz.:  Hrstj  "that  the  outer  pipe  prevents  access  to  the  inclosed  high- 
pressure  main,  except  at  long  intervals,  where  the  latter  is  exposed  be- 
tween the  compartments;"  and,  secondly y  the  great  cost  involved  in  pro- 
viding an  exterior  pipe  so  large  in  diameter  as  would  be  necessary,  and 
so  long.  The  declared  object  of  Verner's  invention  is  to  provide  an  ef- 
ficient and  inexpensive  pipe  joint  and  conduit,  whereby  the  escape  of 
gas  from  the  high-pressure  main  into  the  ground  may  be  prevented,  and, 
if  desired,  the  gas  leaking  from  its  joints  may  be  retained  in  a  small  low- 
pressure  parallel  pipe  for  utilization,  or  be  permitted  to  escape  into  the 
air  at  "suitable  determined  points,"  while  direct  connections  may  be 
made  with  the  high-pressure  main  at  all  points  along  the  conduit.  The 
specification  then  proceeds  thus: 
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"To  this  end  my  invention,  generally  stated,  consists  in  the  combination 
with  a  main  pipe-line,  of  a  gas-tiglit  chamber  surrounding  a  single  joint  of 
said  line,  and  a  vent-pipe  leading  out  of  said  chamber,  and  also  in  the  com- 
bination, with  the  main  pipe-line,  of  a  series  of  such  chambers,  each  sur- 
rounding a  joint  of  the  line,  and  a  supplemental  pipe*line  formed  of  sections 
of  tubing  communicating  with  the  chambers  surrounding  the  joints,  thus 
constituting  a  low-pressure  line,  from  which  connections  can  be  made  for  any 
desired  purpose,  or  from  which  gas  may  be  allowed  to  escape  at  determined 
points." 

By  Verner's  construction,  as  described  with  minute  detail  in  his 
specification,  and  illustrated  by  the  accompanying  drawings,  his  sup- 
plemental pipe  is  connected  with  the  several  chambers  surrounding  the 
joints  of  the  high-pressure  main  either  directly,  at  each  end  of  each 
chamber,  or  through  the  intermediation  of  T  joints,  the  vertical  member 
thereof  opening  out  of  each  chamber  into  the  supplemental  pipe,  and  no 
other  vent-pipe  leading  out  of  the  chamber  is  described  or  shown.  After 
explaining  how  gas  at  low-pressure  may  be  drawn  for  use  from  the  sup- 
plemental pipe,  the  specification  adds:  '^Or  from  which,  at  suitable  in* 
tervals,  pipes  may  be  led  to  points  above  the  surface  of  the  ground  to 
allow  the  escape  of  gas."     Again  it  is  stated: 

"As  all  the  chambers  communicate  with  the  supplemental  pipe-line,  m,  a 
substantially  uniform  pressure  is  maintained  therein,  whether  all  the  joints 
leak,  or  only  some  of  them,  and  the  chambers  around  the  joints  form  reservoirs 
to  store  the  gas  at  low  pressure.  In  case  sufficient  gas  does  not  escape  into 
the  supplemental  line,  suitable  valve  connections  may  be  arranged  between 
the  two  lines  to  maintain  the  required  pressure  therein." 

The  patent  in  suit  has  five  claims,  but  the  only  ones  the  defendant 
company  is  alleged  to  infringe  are  the  first  and  second,  which  are  as  fol- 
lows: 

"(1)  The  combination  of  a  pipe-line  composed  of  sections  of  pipe  connected 
at  the  joints  by  couplings,  with  a  separate  gas-tight  chamber  surrounding  a 
single  joint  thereof,  adapted  to  receive  a  iy  leakage  therefrom,  and  a  vent-pipe 
leading  from  such  chamber,  substantially  as  and  for  the  purpose  set  forth. 
(2)  In  combination  with  a  main  pipe-line  composed  of  sections  of  pipe  con- 
nected at  the  points  by  couplings,  independent  gas-tight  chambers  inclosing, 
respertively,  single  joints  thereof,  and  a  vent  pipe  or  pipes  leading  from  such 
chambers,  substantially  as  and  for  the  puipose  set  forth." 

The  sections  of  the  defendant  company's  natural-gas  main  are  not 
united  by  the  screw  couplings  shown  and  described  in  the  Vomer  patent, 
but  by  the  well-known  bowl  and  spigot  joint  made  tight  by-  a  lead  pack- 
ing, outside  of  which  is  placed  a  ring  or  sleeve  with  plaster  of  Paris  pack- 
ing between  it  and  the  pipes.  There  is  thus  formed  a  small  annular 
cavity  around  the  lead-packed  joint  to  catch  any  leakage  therefrom  that 
may  possibly  occur,  and  an  escape  orifice  is  formed  in  the  ring,  and  a 
vent-pipe  is  connected  therewith,  leading  above  ground  into  the  open 
air,  without  connecting  with  any  low-pressure  pipe,  but  simply  for  the 
free  discharge  of  any  leakage  of  gas.  This  venting  device  is  used  at  each 
joint  of  the  defendant's  main,  and  constitutes  the  alleged  infringement 
of  the  Vomer  patent.  In  this  connection  it  is  a  fact  worthy  of  mention 
that  the  frst  practical  application  ever  made  of  a  freely-vented  joint  cas- 
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ing  was  upon  the  defendant's  lines.  This  was  in  January,  1885,  when 
David  E.  Adams,  by  the  conjpany's  leave,  placed,  and  for  some  time 
kept,  on  its  gas-conducting  main,  a  device  consisting  of  a  jacket  tightly 
fitting  around  each  joint,  with  a  vent-pipe  therefrom  leading  into  the 
open  air.  Adams  was  an  original  inventor,  but  his  invention  was  not 
made  until  about  November,  1884. 

Two  questions  lie  on  the  surface  of  the  case,  viz. :  (1)  Whether  the 
claims  of  the  patent  here  involved  disclose  any  patentable  subject-matter 
in  view  of  the  prior  state  of  the  art;  and  (2)  whether  the  defendant's  de- 
vice comes  within  the  scope  of  those  claims  upon  any  allowable  construc- 
tion of  the  same.  These  questions  are  closely  related,  and,  under  the 
proofs,  are  to  be  considered  rather  together  than  apart.  Now,  avowedly, 
Verner  was  an  improver  upon  Mr.  Westinghouse's  system  for  the  convey- 
ance and  utilization  of  natural  gas,  as  set  forth  in  his  letters  patent  of 
July  1,  1884,  and,  upon  a  careful  examination  of  Verner's  entire  speci- 
fication, even  in  the  form  which  it  finally  took  after  numerous  amend- 
ments, it  is  not  difficult  to  see  that  his  substantial  invention  consisted 
in  dispensing  with  the  enveloping  casing  along  the  body  of  the  high- 
pressure  main,  and  confining  the  inclosing  chambers  to  the  several  joints 
of  the  main,  and  in  providing  an  auxiliary  parallel  low-pressure  pipe 
communicating  with  those  chambers.  The  venting  into  the  open  air, 
of  the  leaking  gas,  was  a  mere  incident  of  the  improvement,  while  the 
important  matter  of  the  ascertainment  of  the  exact  location  of  a  leak  is 
not  mentioned  at  all  in  the  specification.  I  do  not  overlook  the  opening 
clause  of  the  general  statement  of  the  invention  hereinbefore  quoted  at 
length.  But  the  language  there  employed,  especially  when  read,  as  it 
must  be,  in  connection  with  the  context,  does  not  disclose  nor  suggest  a 
system  in  which  a  vent-pipe  leads  from  each  inclosing  chamber  directly 
to  the  open  air.  Verner  illustrates  the  application  of  his  invention  with 
different  forms  of  chambers  by  no  less  than  eight  drawings  or  figures, 
but  not  one  of  them  shows  any  vent-pipe  leading  out  of  the  chamber 
other  than  the  supplemental  low-pressure  pipe  itself,  or  the  small  per- 
pendicular pipe  of  the  T  joint,  which  opens  into  the  supplemental  pipe. 
Unmistakably  Vemer's  invention  contemplates  the  venting  of  the  inclos- 
ing chambers  through  the  supplemental  low-pressure  pipe,  and  not  oth- 
erwise. According  to  his  described  method,  the  gas  leaking  from  the 
joints,  if  not  utilized,  is  to  be  permitted  to  escape  into  the  air,  not  at 
points  where  the  joints  of  the  main  occur,  but  at  "suitable  determined 
points."  As  already  seen,  after  describing  the  supplemental  pipe,  and 
stating  its  function  as  a  low-pressure  supply  line,  the  specification  adds: 
"Or  from  which  gas  can  be  allowed  to  escape  at  determined  points." 
And  elsewhere  it  is  said:  "From  which,  at  suitable  intervals,  pipes  may 
be  led  to  points  above  the  surface  of  the  ground,  to  allow  the  escape  of 
gas."  Again,  in  a  passage  above  quoted  it  is  stated  that,  as  all  the 
chambers  communicate  with  the  supplemental  pipe-line,  the  pressure 
therein  is  substantially  the  same  "whether  all  the  joints  leak  or  only 
some  of  them."  Thus  is  it  manifest  that,  in  the  practice  of  Verner's 
invention,  as  he  conceived  and  describes  it,  the  leakages  from  all  the 
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joints  pass,  in  the  first  instance,  into  the  low-pressure  line  as  a  common 
conduit  for  use,  if  needed,  but  if  not,  then  to  be  vented  into  the  open 
air  by  pipes  leading  from  that  line  to  the  surface  of  the  ground  "at  suit- 
able determined  points."  It  follows,  then,  that  unless  the  patentee  is  to 
be  accorded  rights  broader  than  the  invention  disclosed  by  the  patent, 
the  first  and  second  dlaims  must  be  so  construed  as  to  restrict  them  to  a 
system  in  which  the  casings  or  chambers  surrounding  the  joints  of  the 
main  are  vented  through  a  supplemental  pipe-line,  substantially  as  set 
ibrth  in  the  specification. 

But  the  necessity  of  so  limiting  those  claims,  if  they  are  to  be  sus- 
tained at  all,  becomes  the  more  evident  when  we  look  beyond  the  pat- 
ent, and  regard  the  prior  state  of  the  art.  As  already  noticed,  Mr. 
Westiughouse's  patent  of  July  1,  1884,  provides  efl5cient  means  against 
the  esciipe  of  the  gas  into  the  ground,  and  the  consequent  dangers  there- 
from, by  surrounding  the  conducting  main  with  a  tight  casing  made  in 
compartments,  or  "independent  chambers,"  each  of  which  is  furnished 
with  a  "vent  or  escape  pipe"  leading  therefrom  to  a  point  above  ground, 
at  which  (to  quote  the  language  of  the  specification)  "gas  may  be  dis- 
charged, without  injury  or  inconvenience,  into  the  atmosphere."  True, 
inasmuch  as  in  this  system  the  leaking  gas  is  to  be  utilized  as  part  of. 
the  low-pressure  supply,  Mr.  Westiughouse's  vent-pipe  is  kept  closed, 
ordinarily,  by  a  loaded  safety-valve,  which  will  open  only  to  a  pressure 
beyond  a  det.rmined  point.  But  it  can  scarcely  be  asserted,  seriously, 
that  it  would  involve  invention  to  unload  the  valve,  and  permit  the  free 
escape  of  the  gas  leakage  into  the  atmosphere  if  this  should  be  thought 
advisable.  Indeed,  the  language  just  cited  from  the  specification  sug- 
gests that  very  idea.  '  But,  besides  the  prior  patent  just  referred  to,  let- 
ters patent  No.  306,566,  for  an  invention  of  means  whereby  the  partic- 
ular joint  of  the  main  which  is  leaking  may  be  determined,  and  each 
joint  independently  vented,  were  granted  to  George  Westinghouse,  Jr., 
on  October  14,  1884.  The  application  for  this  patent  was  filed  after 
Verner's  application,  namely,  on  August  21, 1884;  but  it  is  an  admitted 
fact  that  this  invention  by  Westinghouse  preceded  that  of  Verner, 
The  declared  object  thereof  is  the  ready  detection  of  the  existence,  loca- 
tion, and  extent  of  leaks  from  a  gas-main,  to  the  end  of  preventing  acci- 
dents by  explosions;  and,  as  set  forth  in  the  specification  and  claim  of 
the  patent,  it  consists  in  the  combination,  with  an  under-ground  gas- 
main,  of  bodies  of  packing  composed  of  loose  fragments  of  solid  mate- 
rial, such  as  broken  stones,  small  scrap  metal,  or  the  like,  surrounding 
the  several  joints  of  the  main,  and  inclosed  by  the  ground  in  which  the 
main  is  laid,  and  a  series  of  detector  pipes,  each  leading  from  one  of  said 
bodies  of  packing  to  a  point  above  ground,  so  that,  in  the  event  of  a 
leakage  at  the  joint  of  the  main,  the  escaping  gas  will  permeate  the  in- 
terstices of  the  loose  packing,  and  pass  therefrom  up  through  the  de- 
tector pipe,  and  out  into  the  air.  It  is  within  common  knowledge  that 
the  earth  is  rammed  hard  around  a  gas-main  in  the  trench  in  which  it  is 
laid,  and  as  these  bodies  of  packing  are  connected  respectively  with  the 
atmosphere  by  open  pipes,  there  would  be  no  pressure  to  cause  the  leak- 
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ing  gas  to  work  its  way  through  the  ground,  but  it  would  pass  up  freely 
through  the  pipes  into  the  open  air.  Now,  with  these  two  Westinghouse 
inventions  already  occupying  the  field,  (even  if  they  were  the  only  prior 
ones,)  Vemer  was  necessarily  restricted  to  his  specific  mechanical  con- 
struction, and  it  was  not  open  to  him  to  set  up  any  broad  claims  which 
would  embarrass  other  independent  improvers,  and  subject  them  to 
tribute.  Railway  Oo.  v.  Saylss,  97  U.  S.  554,  556.  •  Moreover,  what  in- 
vention would  be  involved  in  reducing  a  compartment  of  the  exterior 
casing  of  Mr.  Westinghouse's  first  patent  to  a  size  adapted  to  cover  only 
a  single  joint  of  the  main,  and  substituting  each  casing  for  the  surround- 
ing body  of  packing  of  his  second  patent?  Edward  S.  Renwick,  the 
plaintiffs'  expert,  states  that  the  Westinghouse  patent  of  October  14, 
1884,  "undoubtedly  contains  the  germ  of  the  Vemer  invention."  But 
that  patent  is  much  more  than  this  language  imports.  It  discloses  a 
practical  system  for  locating  leaks  at  the  joints  of  a  gas-main,  and  for 
the  safe  and  free  escape  of  the  leaking  gas  into  the  open  air,  by  surround- 
ing each  joint  with  an  incasement  with  which  a  separate  vent-pipe  is 
connected.  Upon  this  system  a  skilled  mechanic  or  engineer  might  ingraft 
improvements,  but  they  could  scarcely  rise  to  the  plane  of  invention.  At 
any  rate  it  may  be  safely  affirmed  that  Verner's  method  of  venting  through 
an  intermediate  supplemental  pipe-line,  would  not  amount  to  a  patenta- 
ble improvement. 

But  again,  on  February  17,  1885,  letters  patent  No.  312,470,  for  im- 
provements in  systems  for  distributing  gas  under  pressure,  were  granted 
to  William  A.  Hoeveler  and  Thomas  J.  McTighe  upon  an  application 
filed  August  28,  1884,  which  was  22  days  after  Vemer's  application  was 
filed.  There  is,  however,  satisfactory  evidence  to  show  that  the  inven- 
tion of  Hoeveler  and  McTighe  was  earlier  in  date  than  Vemer's  invention. 
In  their  specification  and  accompanying  drawings  they  show  and  describe 
two  separate  parallel  pipes  or  conduits,  one  for  the  conveyance  of  gas 
under  high,  and  the  other  under  low,  pressure,  these  conduits  being 
connected/  at  intervals  by  pipes  having  automatic  pressure  regulating 
valves.     In  their  specification  the  inventors  state  : 

"We  also  inclose  the  joints  of  the  high-pressure  conduit  in  casings  or  boxes 
which  are  connected  to  tlie  pipes  leading  to  the  low-pressure  conduits,  or  di- 
rectly to  the  latter,  whereby  any  leakage  of  the  joint  is  utilized  as  a  source 
of  supply  for  the  low-pressure  conduit.'* 

And  again : 

"At  each  of  the  high-pressure  conduits,  A,  we  place  boxes,  I,  which  entirely 
surround  said  joints,  and  are  packed  caref  ully  so  as  to  guard  as  much  as  pos- 
sible against  leaking,  and  we  connect  each  of  the  boxes  by  a  pipe,  U  with  the 
low-pressure  conduit,  fi.  to  as  to  lead  off  any  gas  which  may  escape  through 
the  joints  of  the  high-pressure  pipe." 

The  patent  has  no  claim  for  the  box  or  casing,  I,  by  itself,  but  it  has 
a  claim  for  a  combination  of  which  the  casing,  I,  is  a  constituent.  Fur- 
thermore, this  patent  shows  a  lamp-post  connected  to  the  low-pressure 
conduit  by  a  small  pipe,  to  which  is  attached  a  weighted  valve  to  allow 
the  gas  to  flow  to  the  burner  of  the  lamp-post  when  the  pressure  in  the 
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low-pressure  conduit  passes  a  determined  point.  Certainly,  then,  we 
find  in  the  Hoeveler  and  McTighe  patent  everything  which  appertains 
to  Verner's  apparatus  except  express  provision  for  the  free  escape  of  the 
leaking  gas  into  the  air  when  it  is  not  to  be  utilized.  Here  is  a  tight 
chamber  surrounding  a  single  joint  of  the  high-pressure  main  to  receive 
any  leakage  therefrom,  with  an  open  pipe  from  the  chamber  leading  into 
a  low-pressure  conduit.  Now,  in  the  face  of  this  prior  invention,  how 
is  it  possible  to  sustain  Verner's  far-reaching  pretensions?  In  my  judg- 
ment, it  would  not  be  patentable  change  to  disconnect  Hoeveler  and 
McTighe's  pipe,  t,  from  the  low-pressure  conduit,  and  provide  for  the  free 
escape  of  the  gas  from  the  box  or  casing,  I,  into  the  open  air. 

Once  more,  on  January  10^  1884,  John  Nicholson,  Jr.,  filed  in  the 
patent-ofi&ce  an  application  for  letters  patent  for  an  improvement  for  gas- 
pipe  protection.  In  the  specification  accompanying  this  application, 
and  constituting  part  thereof,  the  invention  is  described  as  consisting  in 
combining  with  a  gas  conduit  pipe  an  exterior  pipe,  box,  case,  or  cover 
in  which  to  collect  such  gas  as  may  escape  from  the  conduit  pipe  proper, 
such  outer  box,  case,  or  cover  being  provided  with  vent-pipes  extending 
up  through  the  surface  of  the  ground  to  carry  ofi*  the  escaping  gas.  After 
a  particular  description  of  his  structure,  the  specification  contains  the 
following  language: 

"I  do  not  limit  myself  to  a  construction  in  which  the  outer  pipe,  box,  or 
case  extends  continuously  through  the  entire  length  of  a  gas  conduit  pipe, 
since  it  will  be  within  my  invention  to  apply  this  system  or  method  of  protec- 
tion to  any  desired  portions  of  such  pipe,  whether  the  same  be  long  or  short, 
br  even  by  separate  clmmbers  properly  vented  to  the  separate  joints  of  the  gas 
conduit  pipe,  since  at  the  joint  the  greatest  danger  of  leakage  exists." 

Such  proceedings  were  had  in  the  patent-office  that  an  interference 
was  declared  between  Nicholson  and  Verner,  and  others;  and  on  Decem- 
ber 26,  1885,  as  between  Nicholson  and  Verner,  judgment  of  priority  of 
invention  was  rendered  in  favor  of  Nicholson,  from  which  there  was  no 
appeal.  But  letters  patent  have  not  yet  actually  issued  under  Nichol- 
son's application. 

The  plaintiffs  contend  that  the  Nicholson  application  is  inadmissible 
as  evidence.  Is  this  a  sound  position?  That  a  rejected  or  withdrawn 
application  is  not  a  prior  publication,  within  the  meaning  of  the  statute, 
nor  of  itself  a  bar  to  a  patent  to  an  independent  inventor,  is  settled.  Ly- 
man V,  &  R.  Co.  V.  Lahr,  12  Blatchf.  303;  Northwestern  Fire  Ex.  Co.  v.  PhU- 
adelphixiFireEx.  Cb. ,  6  0.  G.  34;  The  Oom-Plantei' Patent,  23  Wall.  181 .  But 
it  by  no  means  follows  that  Nicholson's  application  is  not  to  be  received 
for  any  purpose.  It  has  neither  been  withdrawn  nor  rejected.  Aban- 
donment by  him  cannot  be  alleged.  In  the  interference  proceeding  he 
was  awarded  priority  of  invention  over  Verner.  That  he  was  prior  to 
Verner  is  indisputable  under  the  proofs  before  the  court.  The  utility 
of  the  device  in  question  is  demonstrated.  It  would  then  be  moat  ex- 
traordinary if  Nicholson's  application  could  not  be  shown  as  afiecting 
Verner's  title  to  the  monoply  here  set  up  against  the  defendant  and  the 
public.     I  think  the  cases  of  Noi-thweatei'n  Fire  Ex.  Co.  v.  Philaddphia  Fbre 
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Ex.  Co.  J  supra  ^  and  The  Corn-Planter  Patent y  mpra,  are  direct  authorities 
to  show  that  the  Nicholson  application  is  competent  evidence  as  bearing 
on  the  question  whether  Vemer  was  in  fact  the  original  and  first  inventor 
of  the  thing  alleged  to  beivithin  the  first  and  second  claims  of  his  pat- 
ent. And  I  have  only  to  add  that,  in  my  opinion,  Nicholson's  applica- 
tion clearly  described  the  identical  mechanical  construction  or  combi- 
nation here  claimed  to  be  covered  by  the  Verner  patent* 

But  much  stress  is  laid  upon  thefact  that  Verner's  indosing  chambers  are 
made  ^^  gas-tight  J "  and  the  plaintiffs'  expert,  Mr.  Renwick,  finds  in  this 
feature,  which  he  assumes  to  be  peculiar  to  Verner's  construction;  an  essen- 
tial distinction  between  his  device  and  Nicholson's.  As  a  matter  of  fact  the 
term  ''gas-tight"  was  first  brought  into  Verner's  specification  and  claims 
by  an  amendment  made  June  23,  1886,  when  it  was  certainly  too  late 
to  enlarge  their  scope,  in  view  of  what  other  improvers  had  been  doing. 
Railway  Co.  v.  Sayles,  swpra.  But  I  do  not  deem  this  ainendment  as  of 
any  special  importance,  for  it  is  to  be  supposed  that  it  was  the  intention 
of  Verner  from  the  start  to  make  his  chamber  sufficiently  gas-tight  to 
answer  the  p.urpose  for  which  it  was  designed.  And  the  same  reasonable 
presumption  is  to  be  entertained  in  behalf  of  others  who  had  devised 
protecting  casings  or  boxes  to  catch  the  leaking  gas.  In  Mr.  Westing- 
house's  earlier  patent,  his  enveloping  or  outer  pipe  is  described  as  "tight 
casing,"  commenting  upon  which  Vemer  in  his  specification  says:  "The 
pressure  in  the  pipe  being  comparatively  low,  the  ordinary  joints,  when 
properly  made,  will  suffice  to  prevent  the  escape  of  gas  therefrom."  For 
the  same  reason,  and  because  of  the  open  vent-pipe,  even  the  earthen 
walls  of  the  incasements  of  Mr.  Westinghouse's  second  patent  are  suffi- 
cient to  hold  the  leaking  gas.  Hoeveler  and  McTighe  describe  their 
boxes  or  casings  which  surround  the  several  joints  as  "  packed  carefully 
so  as  to  guard  as  much  as  possible  against  leaking."  And  Nicholson 
says  that  if  the  inclosure  is  made  of  wood  it  may  "  be  packed  or  luted  at 
the  joints."  After  all,  the  quality  of  tightness  to  restrain  the  leaking  of 
gas  from  the  inclosing  chamber  is  a  mere  matter  of  degree,  and  a  varia- 
tion in  that  regard  would  not  amount  to  a  patentable  difference. 

About  the  time  of  Verner's  application  for  a  patent,  before  and  after- 
wards, a  number  of  persons  were  engaged,  simultaneously  and  independ- 
ently of  each  other,  in  devising  safely  appliances  against  leakage  in 
pipes  used  in  the  then  comparatively  new  business  of  conveying  natural 
gas  long  distances,  and  the  remarks  of  Judge  Bradley,  in  AUaniic  Works 
V.  Brady,  107  U.  S.  192,  199,  2  Sup.  Ct.  Rep.  225,  apply  with  great 
force  to  the  present  case : 

'*The  process  of  development  in  manufactures  [says  that  learned  and  ex- 
perienced jurist]  creates  a  constant  demand  for  new  appliances,  which  the 
skill  of  ordinary  head  workmen  and  engineers  is  generally  adequate  to  devise, 
and  which,  indeed,  are  the  natural  and  proper  outgrowth  of  such  development. 
Each  step  forward  prepares  the  way  for  the  next,  and  each  is  usually  taken  . 
by  spontaneous  trials  and  attempts  in  a  hundred  different  places.  To  grant 
to  a  single  party  a  monopoly  of  every  slight  advance  made,  except  where  the 
exercise  of  invention  somewhat  above  or^iinary  mechanical  or  engineering 
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Bklll  It  dtsUnetly  shown,  is  unjust  in  principle  and  injurious  In  its  oons^ 
qnencea.  ** 

And  now,  it  only  remains  for  me  to  state,  as  the  result  of  my  examina- 
tion and  study  of  the  proofs  bearing  upon  the  questions  I  have  here 
treated,  that,  in  my  judgment,  the  device  used  by  the  defendant  com- 
pany does  not  infringe  either  the  first  or  second  daim  of  the  patent  in 
suit,  upon  any  construction  of  those  claims  which  is  permissible ;  and  I 
am  further  of  the  opinion  that  said  claims  are  destitute  of  patentable 
novelty.  These  conclusions  end  the  case,  and  I  am  thus  relieved  of  the 
necessity  of  considering  some  other  questions  which  the  counsel  for  the 
respective  parties  discussed  with  so  much  zeal,  and  with  such  signal 
ability,  hdt  a  decree  be  drawn  dismissing  the  bill  of  complaint,  with 
costs. 


Orinnell  v.  Walworth  Manuf'o  Co. 
(Ofrouit  Cowrt,  D,  Mouscu^tLseUs.    August  27,  ISM.) 

pATSim  TOB  Inventions— NovBLTT—FiRE-ExTiNGUiBHSB. 

Letters  patent  No.  248,827,  issued  October  25, 18S1,  to  Frederick  Orinnell,  for  aa 
improvement  in  automatic  fire-eztln^uishers,  is  void  for  want  of  novelty,  sincf 
the  alleged  improvement  merely  consists  in  applying  to  an  automatic  ezUnguiabe. 
a  deflector,  which  had  formerly  been  in  use  on  hand  hose. 

In  Equity. 

Benjamin  F.  TkursUm  and  WUrnarth  H.  Thurston^  for  complainant. 

Chawvcey  Smith  and  James  J.  MyerSj  for  defendant. 

Colt,  J.  This  suit  is  brought  for  the  infringement  of  letters  patent 
No.  248,827,  granted  October  25,  1881,  to  the  complainant,  Frederick 
Grinnell,  for  an  improvement  in  automatic  fire-extinguishers.  The  speci- 
fication says: 

"This  invention  has  reference  to  au  improvement  in  devices  for  distribut- 
ing water  supplied  through  a  system  of  pipes,  which  water  is  retained  by 
means  of  a  seal  secured  by  a  solder  made  of  a  material  fusible  at  a  low  tem- 
perature, so  that  by  the  action  of  heat  on  the  solder  the  seal  is  released 
and  removed  by  the  pressure  of  the  water.  The  invention  consists  in  secur- 
ing opposite  the  outlet  thus  sealed  a  deflector,  by  which  the  water  rushing 
from  the  outlet  is  deflected  and  distributed  over  a  large  area,  as  will  be  more 
fully  set  forth  hereinafter.  Distributers  for  automatic  fire-extingnishprs  have 
been  heretofore  provided  with  perforatrons  through  which  the  water  is  dis- 
charged. Such  perforations  are  liable  to  become  obstructed  by  sediment  if 
the  device  is  constantly  filled  with  water,  or  they  are  as  liable  to  be  ob- 
structed by  dust,  and  more  particularly  so  in  factories  where  the  air  is  filled 
with  impurities,  when  the  same  are  exposed.  To  avoid  all  these  defects  and 
reduce  tlie  cost  of  construction  is  the  object  of  this  invention.  •  *  « 
Having  thus  described  my  invention,  I  claim  as  new  and  desire  to  secure  by 
letters  patent,  in  an  automatic  fire-extinguisher,  the  combination,  with  the 
outlet,  of  a  deflector  fixed  in  front  of  the  outlet,  and  constructed  to  disperse 
the  water  over  a  large  area,  and  a  seal  held  by  a  solder  fusible  at  a  low  tem« 
perature,  as  described." 
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I  have  quoted  at  length  from  the  specifioation  of  the  patent  to  show 
that  the  Grinnell  invention  was  a  ^ery  simple  one,  and  that  it  consisted 
in  Buhstitnting  a  deflector,  secured  opposite  the  sealed  outlet  of  the  pipe, 
for  a  distributor  with  perforations  commonly  known  as  the  ".rose  head." 
It  is  admitted  that  all  the  elements,  including  the  deflector,  which  make 
up  the  claim  of  the  patent,  are  old.  What  Grinnell  did  was  to  take^n 
old  deflector  which  had  been  in  use  on  hand  hose,  and  apply  it  to  an 
automatic  fire-extinguisher.  If  he  had  been  the  first  to  construct  the 
deflector  it  would  without  question  have  been  an  invention.  If,  to  make 
a  practically  operative  automatic  fire-extinguisher,  it  had  been  found 
necessary  to  use  a  deflector,  and  Grinnell  had  been  the  first  to  conceive 
this,  there  might  be  some  ground  for  sustaining  the  patent.  But  it  is 
admitted  that  the  prior  Parmelee  extinguisher  was  operative,  and  used 
commercially.  At  most  the  Grinnell  extinguisher  is  only  an  improve- 
ment upon  Parmelee's,  and  the  improvement  consisted  in  substituting 
an  element  which  was  old  and  well  known  in  the  art.  In  patent  No. 
151,227,  granted  to  G.  £.  Jenks,  May  26, 1874,  we  find  described  a  de- 
flector similar  to  that  found  in  the  Grinnell  patent.  It  was  there  used 
in  connection  with  hand  hose,  or  fountain  nozzles,  but  its  functions 
were  the  same  as  when  applied  to  an  automatic  fire-extinguisher.  Un- 
der the  rules  of  law  as  laid  down  by  the  courts  in  cases  of  this  charao- 
ter,  I  must  hold  the  Grinnell  patent  void  for  want  of  patentable  nov- 
elty, in  view  of  the  prior  state  of  the  art  at  the  time  of  the  alleged  in- 
vention. With  the  Jenks  patent,  the  Parmelee  patents,  and  the  whole 
prior  art  as  disclosed  in  the  record  before  me,  I  do  not  think  that  it  re- 
quired more  than  the  ordinary  skill  of  the  mechanic  to  place  a  Jenks 
deflector  upon  a  Parmelee  sprinkler;  or,  in  other  words,  in  doing  this  I 
do  not  think  there  was  any  exercise  of  the  inventive  faculty  under  the 
patent  laws  of  the  United  States.  This  point  seems  to  me  so  clearly  de- 
cisive of  the  case  that  I  do  not  deem  it  necessary  to  consider  the  other 
questions  raised  in  defense  or  to  further  review  the  state  of  the  art.  Bill 
diamissed. 


Bullock  v.  Dreyfuss. 
(CircuU  Courtt  &  D,  New  Fofic.    October,  1800.) 

TA.mm  worn  iRTEimoNS— Patbntabilitt—Akticipatiok. 

Claims  1  and  4  of  patent  No.  228,999,  Issued  June  15, 1880,  to  Lebbeus  EL  Rog- 
ers for  a  die  of  an  appropriate  configuration  to  do  the  work  of  ornamentation 
for  perforating  and  scalloping  paper,  or  of  ornamentation  and  dividing  the  paper,— 
either  or  both,— were  anticipated  by  George  Franke  by  the  use  of  a  dio  of  substan- 
tially the  same  pattern,  and  with  similar  configuration  and  perforations,  and,  eoc- 
oept  in  the  result  of  tae  embossing,  aooomplisning  Just  what  is  done  by  the  pat- 
ented die. 

In  Equity. 

3^08.  H.  WagstaffBXid  Erost  &  (he,  for  romplainantb 

Herbert  W.  Qriindalf  for  defendant* 
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Wallace,  J.  The  complainant  alleges  infringement  by  the  defend- 
ant of  claims  1  and  4  of  letters  patent  No.  228,939,  granted  to  Leb- 
beus  H.  Rogers  June  15,  1880.  It  is  apparent  from  the  specifica- 
tion that  the  essence  of  the  invention  patented,  as  far  as  the  two  claims 
in  controversy  are  concerned,  consists  in  a  die  of  an  appropriate  configu- 
ration to  do  the  work  of  ornamentation  for  perforating  and  scalloping  pa- 
per, or  of  ornamentation  and  dividing  the  paper, — either  or  both.  The 
configuration  of  the  die  must  be  such  as  will  enablo  it  to  punch  the  pa- 
per into  the  desired  pattern  of  perforations  and  interlocking  scallops, 
and  it  may  be  such  as  will  also  enable  it  to  sever  the  paper  along  the  line 
of  the  interlocking  scallops.  The  first  claim  is  for  the  method  of  making 
the  perforated  and  scalloped  paper  by  the  use  of  the  die.  The  second 
claim  seems  to  be  one  for  a  die  having  only  the  ornamenting  function, 
but  it  may  be  capable  of  an  interpretation  which  will  restrict  it  as  one 
for  a  die  having  both  the  ornamenting  and  dividing  functions.  Both 
claims  are  met  and  their  novelty  overthrown  by  the  knowledge  and  use 
by  George  Franke,  prior  to  the  date  of  the  invention  by  the  patentee,  of 
a  die  essentially  in  configuration  like  the  die  of  the  patent.  The  silver 
strips  of  embossed  paper  made  by  Pranke  with  his  die  show  the  inter- 
locking pattern  and  perforations  which  are  substantially  those  made  by 
the  use  of  the  patented  die;  and  it  is  plain,  as  he  testifies,  that  such  die 
is  operative  when  used  upon  several  sheets  of  paper,  except  in  the  result 
of  the  embossing,  to  accomplish  just  what  is  done  by  the  patented  die* 
There  is  no  reason  to  doubt  that  this  die  was  imported  by  him  and  used, 
as  he  states,  in  1878. 

In  view  of  this  conclusion,  it  is  unnecessary  to  consider  the  other  de- 
fenses which  have  been  interposed  by  the  defendant. 

The  bill  is  dismissed,  with  costs. 


The  a.  Heaton. 
{CiTCaM  Courtj  D,  Massachusetts.    September  0, 1890.) 

1.  Shipping— Injuries  to  Seamen— Liabilitt  op  Owner  op  Vessel. 

A  petition  to  recover  for  injuries  sustained  by  a  seaman,  by  reason  of  the  alleged 
negligence  of  the  master  and  owners  of  the  vessel  in  not  providing  a  suitable  gas- 
ket for  the  foresail,  cannot  be  sustained  on  the  ground  of  actual  personal  negligence 
of  the  owners,  where  it  appears  that  there  was  plenty  of  spare  rope  on  board,  which 
it  was  the  duty  of  the  master  to  use  in  keeping  the  rigging  in  repair,  and  there  is 
nothing  to  show  that  the  owners  sent  the  vessel  to  sea  in  an  unseaworthy  condition, 
or  were  themselves  negligent,  either  in  the  selection  of  a  master  or  otherwise. 

a.  Same— Evidence. 

The  mate  testified  positively  that,  before  the  accident,  he  examined  the  gaskets, 
and  reported  to  the  master  that  they  were  in  poor  condition,  especially  the  one  in 
question,  and  that  the  latter  replied  *^that  it  lasted  the  last  voyage,  and  he  thought 
it  would  do  this,  and  that  he  did  not  intend  to  spend  much  on  it,  but  run  it  as  cheap 
as  he  could,  because  on  his  return  ♦  ♦  ♦  he  would  be  off,  and  the  ship  sold. " 
Held,  that  testimony  of  the  master  that  he  did  not  recollect  being  notified  of  the 
condition  of  the  gasket,  raised  no  doubt  of  the  truth  of  the  positive  testimony  of 
the  mate,  especially  as  the  master  professed  equal  forgetfulness  of  other  clrci\m- 
stances  attending  the  accident. 
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&  Same— Mbasubb  ot  Damaobs. 

A  seaman,  permanentlj'  injured  in  the  performance  of  his  duty  on  shipboard,  in 
consequence  of  the  negligence  of  the  master  in  not  keeping  a  rope  in  proper  con- 
dition and  repair,  can  maintain  a  libel  against  the  ship  to  recover  damanfes  for  the 
injury,  beyond  his  wages  to  the  end  of  the  voyage  and  the  expenses  of  his  cure,  so 
far  as  the  injury  Is  susceptible  of  cure. 

i.  8ame>-Excb8&ivb  Damages. 

When  it  appears  that  petitioner's  left  hip  and  arm  were  fractured,  and  that  he 
was  permanently  dlsablM  from  pursuing  any  calling  requiring  bodily  exertion, 
$1,600  damages  are  not  excessive. 

In  Admiralty.     Appeal  from  district  court. 

T.  J.  Morrison,  for  petitioner. 

George  M.  Reed  and  M,  J.  MoNeirneyy  for  claimants. 

Before  Gray,  Justice,  and  Colt,  J. 

Gray,  Justice.  The  schooner  A.  Heaton  having  been  sold  by  order 
of  the  district  court  for  $2,160  upon  a  libel  for  seamen's  wages,  and  about 
$1,500  of  the  proceeds  of  the  sale  remaining  in  the  registry  of  the  couil, 
after  payment  of  such  wages  and  costs,  Julius  Hanson  filed  a  petition,  in 
the  nature  of  a  libel  in  rem,  to  recover  damages  for  injuries  sustained, 
while  serving  as  a  seaman  on  board  the  schooner  on  her  last  voyage,  by 
reason  of  the  negligence  of  her  master  and  owners  in  not  providing  a 
suitable  gasket  for  the  foresail.  The  district  court  held  that  the  peti- 
tioner was  entitled  only  to  his  expenses  in  the  hospital,  which  had  been 
paid  by  4he  owners,  and  to  his  wages  to  the  end  of  the  voyage,  with  in- 
terest from  the  return  of  the  vessel,  and  entered  a  decree  accordingly; 
and  he  appealed  to  this  court. 

The  petitioner  shipped  as  an  able  seaman, gt  Gloucester,  in  this  district, 
for  a  voyage  to  the  British  provinces,  and  thence  to  the  Mediterranean, 
and  back  to  a  port  of  discharge  in  the  United  States,  on  the  A.  Heaton,  a 
three-masted  schooner,  carrying  a  square  foresail,  the  method  of  furling 
which  was  by  sliding  it  along  the  yard,  and  making  it  fast  to  the  mast 
with  brails,  and  winding  gaskets  around  it  to  avoid  bagging  between  the 
brails.  On  the  third  day  out  from  Gloucester,  the  petitioner  was  ordered 
aloft  to  take  part  in  furling  the  foresail,  and  in  performing  that  duty  was 
obliged  to  let  himself  down  from  the  yard,  holding  the  sail  between  his 
knees,*  and  the  gasket  in  his  hands;  and,  while  he  was  so  compressing 
the  Sail  and  winding  the  upper  gasket  around  it,  the  gasket  broke,  and 
he  fell  to  the  deck,  whereby  his  left  hip  and  left  arm  were  fractured,  and 
he  was  permanently  disabled  from  pursuing  any  calling  requiring  bodily 
exertion.  Tlie  accident  happened  by  reason  of  the  defective  condition 
of  the  gasket,  which  by  long  use  had  become  rotten  and  weak,  and  the 
petitioner  had  no  notice  or  knowledge  of  its  condition  until  it  gave  way 
in  his  hands.  There  being  no  evidence  of  any  negligence  on  his  part,  we 
have  no  occasion  to  consider  how  far  such  negligence,  if  proved,  might 
affect  his  right  to  recover.  The  gaskets  are  a  part  of  the  rigging,  which 
requires  frequent  renewal  at  sea.  There  was  plenty  of  spare  rope  on 
board,  which  it  was  the  duty  of  the  master  to  use  in  keeping  the  rigging 
in  repair;  and  there  is  no  evidence  that  the  owners  sent  the  vessel  to  sea 
iu  an  unseaworthy  condition,  or  were  themselves  negligent,  either  in  the 
v.43F.no.9— 38 
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Gelection  of  a  master  or  otherwise.  This  petition  cannot,  therefore,  be 
maintained  on  the  ground  of  actual  personal  negligence  of  the  owners. 

But  it  is  equally  clear  to  our  minds  that  the  accident  was  caused  by 
the  master's  gross,  not  to  say  reckless,  neglect  of  the  dut}''  which  he  owed 
to  the  crew  under  his  command  and  care.  The  mate  distinctly  and  pos- 
itively testified  that  before  the  accident,  having  been  up  in  the  rigging 
and  examined  the  gaskets,  he  reported  to  the  master  that  the  gaskets, 
and  especially  the  upper  one,  were  in  poor  condition,  and  in  want  of 
repair;  and  that  the  master  replied  "that  it  lasted  the  last  voyage  and 
he  thought  it  would  do  this,  and  that  he  did  not  intend  to  spend  much 
on  it,  but  run  it  as  cheap  as  he  could,  because  on  his  return  to  the 
United  States  he  would  be  off,  and  the  ship  sold."  The  words  attributed 
to  the  master  by  the  mate  are  in  accord  with  the  subsequent  action  of 
owners  in  allowing  the  vessel  to  be  sold  to  pay  the  wages  of  the  crew. 
Although  the  master,  on  his  direct  examination  by  the  counsel  for  the 
owners,  testified  that  he  did  not  recollect  any  such  conversation,  yet  on 
cross-examination  he  admitted  that  it  might  be  that  the  mate  had  called 
his  attention  to  the  defective  condition  of  the  gasket,  and  it  had  slipped 
his  mind.  And  the  master  professed  equal  forgetfulness  of  other  circum- 
.  stances  attending  the  accident,  and  especially  of  the  fact,  proved  by  the 
concurring  testimony  of  the  mate,  the  petitioner,  and  three  of  the  four 
other  seamen  on  board,  that  the  petitioner,  when  he  fell,  held  up  the 
broken  gasket,  and  cried  out,  "Captain,  this  is  your  fault."*  Taking 
all  this  into  consideration,  the  master's  want  of  recollection,  whether 
real  or  assumed,  the  previous  notice  to  him  of  the  defective  condition 
of  the  gasket,  raises  no  dqpbt  of  the  truth  of  the  distinct  and  positive 
testimony  of  the  mate  upon  that  point. 

The  case  is  thus  resolved  into  the  question  of  law,  whether  a  seaman, 
permanently  injured  in  the  perfbrmance  of  his  duty  on  ship-board,  in 
consequence  of  the  negligence  of  the  master  in  not  keeping  a  rope  in  proper 
condition  and  repair,  can  maintain  a  libel  in  admiralty  against  the  ship 
to  recover  damages  for  the  injury,  beyond  his  wages  to  the  end  of  the  voy- 
age and  the  expenses  of  his  cure,  so  far  as  the  injury  is  susceptible  of 
cure.  This  question,  both  as  to  the  jurisdiction  and  as  to  the  merits,  ap- 
pears to  us  to  be  substantially  determined  by  the  decisions  of  the  supreme 
court.  In  England,  indeed,  it  appears  to  be  unsettled  whether  a*libel 
in  r^m  can  be  maintained  in  admiralty  for  a  personal  injury.  But  on 
principle,  as  observed  by  a  recent  English  writer,  it  would  seem  difficult 
to  deny  the  justice  of  the  view  that  personal  injuries  inflicted  by  a  ship 
might  confer  a  maritime  lien,  or  to  formulate  a  satisfactory  reason  why 
damages  occasioned  to  a  man's  property  should  give  rise  to  rights  of  a 
higher  nature,  or  be  the  subject  of  a  more  effective  remedy,  than  an  in- 
jury occasioned  under  the  same  circumstances  to  his  person.  4  Law 
Quar.  Rev.  388.  In  this  country,  it  has  been  established  by  a  series  of 
judgments  of  the  supreme  court  of  the  United  States,  that  a  libel  in  ad- 
miralty may  be  maintained  against  the  ship  for  any  personal  injury,  for 
which  the  owners  are  liable  under  thegeneral  law  and  independently  of  any 
local  statute;  accordingly  passengers  have  often  maintained  libels,  a&  well 
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against  the  ship  carrying  them  as  against  other  ships,  for  personal  injuries 
caused  by  negligence  for  which  the  owners  of  the  ship  libelled  were  re- 
sponsible. TheNew  World,  16  How. 469;  ne  WcuAington,  9  Wall. 513;  The 
Juniata,  93  U.  S.  337;  Tiie  aty  of  Panama,  101  U.  S.  453,  462.  The  six- 
teenth rule  in  admiralty,  which  directs  that  "in  all  suits  for  an  assault  or 
beating  upon  the  high  seas,  or  elsewhere  within  the  admiralty  and  mari- 
time jurisdiction,  the  suit  shall  he  in  personam  only,"  does  not  affect  libels 
for  negligence.  It  was  argued  in  behalf  of  the  owners  that  they  were  not 
responsible  to  the  seaman  for  the  negligence  of  the  master,  because  the 
two  were  fellow-servants;  and  a  Scotch  case  was  cited,  where  in  an  ac- 
tion at  law  it  was  so  held.  Leddy  v.  Gibson,  11  Ct.  Sess.  Cas.  (3d  Ser.) 
304.  Bi't  we  are  unable  to  reconcile  that  decisi<9ffi  with  the  recent  judg- 
ment of  the  majority  of  the  supreme  court  in  Railway  Oo.  v.  Ross,  112 
U,  S.  377,  5  Sup.  Ct.  Rep.  184,  which  conclusively  binds  this  court. 
The  point  there  decided,  as  stated  by  Mr.  Justice  Field  in  delivering 
judgment,  was  that  the  conductor  of  a  railway  train,  who  commands  its 
movements,  directs  when  it  shall  start,  at  what  stations  it  shall  stop,  and 
at  what  speed  it  shall  run,  and  has  the  general  management  of  it,  and 
control  over  the  persons  employed  upon  it,  is  in  no  proper  sense  a  fellow- 
servant  with  the  firemen,  the  brakemen,  the  porters,  and  the  engineer 
upon  the  train;  but  represents  the  company,  and  therefore,  for  injuries 
resulting  from  his  negligent  acts,  the  company  is  responsible.  112  U.  S. 
390,  394,  5  Sup.  Ct.  Rep.  190, 192,  The  reasoning,  upon  which  it  was 
there  held  that  the  engineer  might  maintain  an  action  against  the  own- 
ers of  a  railroad  train  lor  the  negligence  of  the  conductor,  applies  with 
greater  force  to  a  suit  by  a  seaman  against  the  owners  of  a  vessel  for 
negligence  of  the  master,  while  she  is  at  sea,  beyond  the  reach  of  the 
owners,  and  the  seaman  is  subject  to  the  absolute  control  of  the  master,  and 
cannot,  if  he  would,  leave  the  vessel  or  throw  up  his  engagement.  No 
reaj«on  can  be  assigned  why  the  owners  of  a  vessel  should  be  held  less  liable 
to  a  seaman  for  the  negligence  of  the  master  in  a  court  of  admiralty  than 
in  a  court  of  common  law.  Courts  of  admiralty  have  always  considered 
seamen  as  peculiarly  entitled  to  their  protection.  Seamen  may  recover 
their  wages  by  libel  in  personam  against  either  the  owners  or  the  master,  or 
by  libel  in  rem  against  the  ship.  Sheppard  v.  Taylor,  6  Pet.  675,  711; 
Brmdev.  Haven,  Gilp.  592;  Temple  v.  Turner,  123  Mass.  125,  128;  Rule 
13  in  Admiralty.  Their  lien  on  the  ship  or  its  proceeds  takes  precedence 
of  all  other  claims,  except,  perhaps,  claims  for  salvage,  or  for  damages  by 
collision  owing  to  the  fault  of  their  ship.  Hen.  Adm.  §  69,  and  cases 
cited;  Norwich  Co.  v.  Wright,  13  Wall.  104,  122.  A  seaman,  taken  sick 
or  injured  or  disabled  in  the  service  of  the  ship,  has  the  right  to  re- 
ceive his  wages  to  the  end  of  the  voyage,  and  to  be  cured  at  the  ship^s 
expense.  That  right,  indeed,  grounded  solely  upon  the  benefit  which 
the  ship  derives  from  his  service,  and  having  no  regard  to  the  ques- 
tion whether  his  injury  has  been  caused  by  the  fault  of  others  or  by 
mere  accident,  does  not  extend  to  compensation  or  allowance  for  the 
effects  of  the  injury;  but  it  is  in  the  nature  of  an  additional  privilege, 
and  not  of  a  substitute  for  or  a  restriction  of  other  rights  and  reme- 
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dies.  Harden  v.  Gordon^  2  Mason,  641;  TJie  George^  1  Sum.  151;  Reed 
V.  Canfield,  Id.  195,  199,  202.  It  does  not,  therefore,  displace  or  affect 
the  right  of  the  seaman  to  recover  against  the  master  or  owners  for  in- 
juries by  their  unlawful  or  negligent  acts.  In  Skerwood  v.  HaU^  3  Sum. 
127,  Mr.  Justice  Story,  sitting  in  admiralty,  held  that  the  act  of  the 
master  in  shipping  a  minor  as  a  seaman,  knowing  it  to  be  against  the 
will  of  his  father,  was  a  tort  for  which  the  owners  of  the  ship  were  re- 
sponsible in  damages  to  the  father,  although  positive  and  direct  knowl- 
edge of  the  facts  was  not  brought  home  to  them;  and  said: 

**  Constructive  notice  is  brought  home  to  them  by  the  knowledge  of  their 
agent,  the  master.  *  •  *  Upon  the  well-established  principles  of  the 
maritime  law,  in  cases  ^  this  sort,  the  owners  are  responsible  for  the  torts  of 
the  master  in  acts  relative  to  the  service  of  the  ship,  and  within  the  scope  of 
his  employment  in  the  ship.  ♦  ♦  ♦  in  cases  of  collision,  and  injuries 
from  negligence  and  illegal  captures,  and  other  torts  from  the  fault  of  the 
master,  the  owners  are,  by  the  maritime  law,  made  responsible  for  his  acts  and 
omissions  of  duty."    Id.  131,  182. 

In  Leathers  v.  Blemngy  105  U.  S.  626,  628,  a  merchant,  who  had 
gone  on  board  a  vessel  expecting' to  find  goods  consigned  to  him,  and 
had  been  there  injured  by  the  fall  of  a  bale  of  cotton  which,  as  the  mas- 
ter knew,  had  been  insecurely  stowed,  maintained  a  libel  against  the 
owners  as  well  as  the  master;  and  it  was  assumed  that  the  libelant's  case 
would  have  been  clear  if  he  had  been  an  officer,  ^aman,  passenger,  or 
freighter.  In  the  high  court  of  admiralty  of  England,  Dr.  Lushinqton, 
in  a  collision  cause,  while  awarding  damages  to  the  owners  of  the  vessel 
not  in  fault,  denied  them  costs,  because  her  master  had  not  ordered  out 
a  boat  to  save  the  life  of  a  seaman  who  had  fallen  overboard  from  the 
guilty  vessel,  and  was  drowned;  and  said: 

''I  must  hold  here,  and  I  ever  shall  hold,  that  the  owners  of  a  vessel  are  re- 
sponsible for  the  whole  conduct  of  the  roaster  whilst  on  board' his  vessel,  and 
in  command  of  that  vessel.  I  do  not  mean  to  say  that  they  can  be  responsi- 
ble, criminally  speaking,  fot  any  act  he  may  have  committed  of  a  criminal 
nature,  for,  of  course,  in  that  case  the  responsibility  and  the  punishment  can 
attach  only  to  the  wrong-doer;  but,  civilly  speaking,  the  owners  are  responsi- 
ble for  any  deviation  from  tiiat  line  of  conduct  which  it  behooves  a  master  to 
perform,  not  simply  in  the  navigation  of  the  vessel,  and  in  the  care  of  his  own 
seamen,  but  in  the  care  of  those  who  may  be  thrown  on  board  his  ship  by  an 
accident  of  this  description,  and  for  the  performance  of  any  office  of  human- 
ity."    The  St.  Latvrence,  7  Kotes  Cas.  Adm.  &  Ecc.  556,  559, 14  Jur.  534. 

For  these  reasons,  and  upon  these  authorities,  we  are  of  opinion  that 
the  apppeal  must  be  sustained. 

This  conclusion  is  in  accordance  with  the  general  current  of  opinion 
in  other  circuits.  The  Ben  Flint,  1  Biss.  562,  568;  The  Sea  OuU,  Chase, 
145;  Brmn  v.  The  BradiahJohnscm,  1  Woods,  301 ;  The  Tuldien,  2  Fed.  Rep. 
600;  The  Clatsop  Chief,  7  Sawy.  274,  8  Fed.  Rep.  163;  TheNoddkbum,  12 
Sawy.  129,  28  Fed.  Rep.. 855;  Olsm  v.  Flavel,  13  Sawy.  232,  34  Fed. 
Rep.  477;  The  Edith  Godden,  23  Fed.  Rep.  43;  The  GuiUerTno,  26  Fed. 
Rep.  921.  The  decisions  in  The  Sea  Gull  and  The  Clatsop  Chi^  were 
disapproved  and  overruled  by  the  supreme  court  in  The  Harriaburg,  119 
U.  S.  199,  7  Sup.  Ct.  Rep.  140,  only  because  they  awarded  damages 
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for  the  death  of  the  person  injured.  In  those  cases,  in  England  or 
America,  cited  for  the  claimants,  which  most  resemble  the  case  at  bar, 
the  negligence  which  caused  the  injury  was  not  shown  to  be  that  of  the 
master.  But  it  was  either,  as  in  The  Bemina^  12  Prob.  Div.  68,  and  L.  R. 
13  App.  Cas.  1,  and  in  The  Qiieen,  40  Fed.  Rep.  694,  left  in  doubt  by 
whose  individual  fault  the  accident  happened;  or  else  the  negligence 
proved  was,  as  in  Hakeraon  v.  A^tswi,  3  Sawy.  562,  and  in  The  Egyptian 
Monarchy  36  Fed.  Rep.  773,  of  a  mate,  or,  as  in  The  CUy  of  Alemndria, 
17  Fed.  Rep.  390,  of  a  steward,  neither  of  whom  was  dominiie  mavis, 
but  each  was  employed  under  the  master  in  a  common  service  with  the 
libelant,  and  therefore  rightly  held  to  be  a  fellow-servant.  Steam- 
Ship  Co.  v.  Merchant,  133  U.  S.  376,  10  Sup.  Ct.  Rep.-  397;  Benecm  v. 
Goodmny  147  Mass.  237, 17  N.  E.  Rep.  517;  Seark  v.  Lindsay,  11  C.  B. 
(N.  S.)  429. 

Considering  the  extent  of  the  petitioner's  injuries,  $1,500  is  not  too 
large  a  sum  to  be  awarded  to  him  as  damages.  Decree  of  the  district  court 
reversed,  and  the  sum  remaining  in  the  registry  ordered  to  be  paid  to  the 
petitioner  in  satisfaction  of  his  damages  and  costs. 


Hood  v.  The  Lehigh. 
(CircuU  C(mr\  N,  D.  IlMnote.    October  6, 1890.) 

L   Ck>LLTBI0K8  IN  FOGB— SPBBD  OV  VbBSBLS. 

Respondent,  a  propeller  laden  with  grain,  whUe  running  in  a  fog  at  night  at  the 
rate  of  about  nine  miles  an  hour,  nearly  her  f  uU  speed,  collided  with  and  sunk  li- 
belant, a  coal-laden  schooner,  whose  speed  was  four  or  five  mUes  an  hour.  The  regu- 
lation lights  on  respondent  were  burning  brightly,  the  lookouts  properly  stationed, 
the  captain  and  mate  on  watch,  and  her  fog- whistle  was  beinff  sounaed  once  a  min- 
ute. ifeZd,  that  respondent  was  at  fault  in  maintaining  a  dangerous  and  unrea- 
sonable rate  of  speed  in  the  fog. 

8.   BjLMB— TOBOHBS^CONTRIBUTOBT  NbOLIGBNCB. 

Libelant,  the  schooner,  failed  to  show  a  torch  on  first  hearing  respondent's  fog- 
whistle,  and  made  no  attempt  to  do  so,  as  required  by  Rev.  St.  U.  8.  §  4284,  in  such 
cases,  and  it  was  in  evidence  that  a  torch  could  have  been  seen  further  than  the 
schooner's  lights,  and  that  the  display  of  a  torch  would  probably  have  kept  tho 
vessels  apart.  Held,  that  libelant  was  guilty  of  contributory  negligence  in  not 
displaying  a  torch  and  that  the  damages  should  be  divided. 

In  Admiralty.     Appeal  from  district  court. 
W.  H,  Condm  and  T.  H.  Hood,  for  libelants. 
Schuyler  &  Kremer^  for  respondent. 

Gresham,  J.  The  propeller  Lehigh  ran  into  and  sunk  the  schooner 
Van  Valkenburgh  in  Lake  Huron,  off  Thunder  Bay  island,  between  12 
and  1  o'clock  on  the  night  of  May  31,  1887.  The  schooner  was  on  a 
voyage  from  Ashtabula  to  Manitowoc,  laden  with  coal.  Her  course  was 
N.  N.  W.,  and  her  speed  was  four  or  five  miles  an  hour.  The  propel- 
ler was  on  a  voyage  from  Chicago  to  Buffalo,  and  at  the  time  of  the  col- 
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lision  was  running  nine  or  ten  miles  an  hour,  which,  with  a  cargo  of 
grain,  was  little,  if  any,  less  than  her  full  speed.  Both  vessels  had  been 
running  in  fog  for  some  time  before  the  collision,  and  when  the  lights  of 
each  w^ere  sighted  from  the  other  they  were  only  400  or  500  feet  apart, 
and  the  schooner  was  apparently  emerging  from  a  dense  bank  of  fog. 

The  schooner's  lookout  testified  that  for  two  or  three  hours  he  had 
been  on  the  top-gallant  forecastle,  blowing  a  fog-horn  at  intervals  of  a 
mii^ute;  that,  although  he  had  been  vigilant  in  watching  for  vessels,  the 
first  knowledge  he  had  of  the  approach  of  the  proj)eller  was  the  sound 
of  her  steam-whistle  over  the  schooner's  lee  bow,  forward  of  the  cat- 
head; that  he  immediately  reported  a  steam-boat  to  leeward,  and  the 
captain  and  mate  on  deck  replied  that  they  heard  the  whistle;  that  he 
heard  the  propeller  whistle  four  or  five  times  before  the  collision;  that 
when  she  was  about  400  feet  away  he  saw  her  starboard  light  come  out 
of  the  fog,  then  her  mast-head  light,  and  then  her  port-light,  and  that 
after  sighting  her  she  blew  one  or  two  whistles. 

The  schooner's  mate  testified  that  he  and  the  captain  were  on  watch 
when  the  collision  occurred;  that  for  two  hours  the  lookout  had  steadily 
blown  the  fog-horn  at  intervals  of  about  one  minute;  that  he  reported  a 
steamer  blowing  her  whistle  on  the  lee  bow,  and  he  (the  mate)  replied 
"All  right;  keep  your  horn  blowing  regularly;"  that  he  was  then  between 
the  fore  main  rigging  and  the  cabin,  and  the  captain  was  aft,  walking; 
that  when  he  heard  the  steamer's  second  blast  he  ordered  tlie  lookout  to 
blow  his  horn  a  little  oftener,  which  he  did;  that  the  fog  was  so  thick  he 
could  not  see  more  than  200  or  300  feet,  at  which  distance  he  first  saw 
the  propeller's  three  lights  at  that  same  time,  and  she  was  then  bearing 
straight  for  the  schooner's  fore-rigging,  on  the  port  side,  where  she  struck, 
cutting  into  the  schooner  eight  or  ten  feet,  and  sinking  her  in  two  or 
three  minutes;  and  that  he  heard  the  propeller's  whistle  about  ten  min- 
utes before  he  saw  her  lights. 

The  schooner's  captain  testified  that  for  half  an  hour  before  the  collision 
he  was  forward  of  the  cabin  on  the  port  side;  that  when  the  vessels  came 
together  the  fog  was  dense,  and  had  been  all  night;  that  he  did  not  hear 
the  first  whistle  reported  by  the  lookout,  but  heard  a  whistle  directly,  or 
within  a  minute  or  tWo  later,  when  he  rapidly  walked  forward  to  the 
main  rigging,  and  saw  the  propeller's  three  lights  not  over  300  feet  dis- 
tant; that  he  immediately  ordered  the  lookout  to  blow  his  horn  con- 
stantly, and  the  wheelsman  to  port  his  wheel;  that  these  orders  were 
obeyed,  and  the  schooner  came  up  about  two  points;  that  it  was  not 
more  than  a  minute  and  a  half  after  he  heard  the  first  whistle  until  the 
collision;  that  the  propeller  was  first  heading  for  the  schooner's  mid- 
ships, but  struck  her  forward  of  the  forecastle;  that  before  the  collision 
he  heard  the  signals  on  the  propeller  to  back;  that  he  had  a  torch  for- 
ward by  the  side  of  the  cabin,  and  by  his  side,  but  he  had  no  time  to 
light  and  show  it  after  he  heard  the  propeller's  whistle,  her  speed  being 
such  that  collision  was  then  inevitable;  that  he  heard  the  propeller's 
whistle  about  a  minute  after  the  lookout's  first  report,  and  saw  her  lights 
about  half  a  minute  after  hearing  her  whistle. 
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Seveml  other  witnesses  testified  on  behalf  of  the  libelants  thai  'the 
night  was  foggy,  and  that  when  the  propeller  was  first  sighted  the  vessels 
were  about  400  feet  apart.  The  schooner's  captain  was  the  only  witness 
Avho  was  examined  by  the  libelants  on  the  subject  of  the  torch. 

The  propeller's  engineer  testified  that  when  the  collision  occurred  the 
engine  was  backing  strong,  and  the  wheels  had  raade  about  120  or  130 
backward  revolutions;  that  she  could  be  stopped  when  running  at  her 
usual  speed  (ten  miles  an  hour)  in  about  two  minutes,  and  he  thought 
she  had  been  backing  three  minutes;  that  he  could  see  stars  overhead, 
but  there  was  a  fog-bank  on  the  land  side;  that  her  fog- whistle  had  been 
sounded  all  night  at  intervals  of  a  minute;  and  that  when  he  received 
the  order  to  back  he  was  writing  up  his  log,  and  his  assistant  was  ten 
feet  below  oiling  the  engine. 

The  propeller's  second  mate  testified  that  when  the  collision  occurred 
he  was  on  watch  at  the  mast-head,  and  the  captain  was  on  the  bridge, 
and  they  first  saw  the  schooner's  red  light  apparently  flash  up  out  of  a 
fog-bank  over  the  propeller's  starboard  bow,  about  600  feet  away;  that 
the  captain  immediately  gave  the  order  "Hard  a-port,"  which  was  promptly 
obeyed;  that  the  propeller  was  backing  at  the  time  of  the  collision;  that 
he  heard  Thunder  Bay  whistle  several  miles  distant  just  before  the  col- 
lision, and  saw  Thunder  Bay  light  just  afterwards;  that  he  heard  no 
signal  from  the  schooner;  that  a  torch  could  have  been  seen  three  times 
as  far  as  a  red  light,  and  he  had  no  doubt  the  collision  would  have  been 
avoided  if  the  schooner  had  shown  a  torch;  that  the  propeller's  speed 
was  nine  miles  an  hour  when  she  struck  the  schooner;  that  the  fog  was 
not  dense;  that  the  propeller  had  been  running  in  fog  all  night;  and 
that  he  saw  a  fog-bank  from  which  the  schooner  apparently  suddenly 
emerged  when  he  observed  her  light. 

One  of  the  propeller's  watchmen  testified  that  for  some  time  before 
the  collision  he  had  been  on  duty  on  the  starboard  bow;  that  the  fog 
seemed  to  be  in  banks;  that  at  times  he  could  see  under  it,  and  again 
he  could  not;  that  he  saw  the  schooner's  bright  red  light  immediately 
after  the  second  mate  reported  it;  that  he  heard  no  fog-signal  from  the 
schooner;  that  if  she  had  shown  a  torch  it  could  have  been  seen  far 
enough  to  avoid  her;  that  for  some  time  previous  to  the  collision  the 
propeller's  fog-whistle  had  been  sounded  every  minute,  and  that  the 
vessels  came  together  about  two  minutes  after  the  schooner's  red  light 
was  observed. 

The  propeller's  other  watchman  testified  that  about  the  time  of  the 
collision  he  heard  Thunder  Bay  whistle,  three  miles  ofi*,  and  just  after- 
wards he  saw  Thunder  Bay  light;  that  he  heard  no  fog-signal  from  the 
schooner,  and  that  it  was  less  foggy  immediately  after  the  collision. 

The  propeller's  wheelsman  testified  that  he  was  on  duty  at  the  time 
of  the  accident,  and  he  first  saw  the  schooner's  red  light  when  the  vessels 
were  600  or  600  feet  apart;  that  the  captain  at  the  same  time  ordered 
the  wheel  hard  a-port,  and  directed  the  engine  to  stop  and  back,  both  of 
which  orders  were  obeyed;  that,  before  striking,  the  propeller  swung  about 
two  points  and  a  half  on  the  port  wheel  and  the  engine  was  backing; 
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that  she  had  been  blowing  her  big  fog-whistle,  which  could  be  heard 
several  miles,  for  some  time  beforej  that  he  heard  no  fog-horn  from  the 
schooner;  that  he  heard  Thunder  Bay  whistle  just  before  the  collision, 
and  a  minute  or  less  afterwards  saw  Thunder  Bay  light;  that  the  schooner 
was  not  seen  sooner  because  she  was  in  a  fog-bank;  that  if  she  had  shown 
a  torch  she  could  have  been  avoided ;  that  when  the  schooner  was  sighted 
the  propeller's  speed  was  about  nine  miles  an  hour;  that  the  vessels  were 
200  feet  apart  when  he  got  the  wheel  over;  and  that  if  he  had  rung  to 
back  at  first  he  could  have  stopped  the  propeller,  but  he  did  not  do  so 
because  he  thought  he  could  pass  the  schooner. 

The  propeller's  captain  testified  that  before  and  after  the  collision  he 
could  see  stars  overhead,  but  it  was  hazy,  and  a  fog-bank  was  hanging 
along  the  shore;  that  he  and  the  second  mate  saw  the  schooner's  red  light 
suddenly,  and  at  the  same  time,  about  three  points  oflf  his  starboard  bow, 
and  400  or  600  feet  away;  that  he  immediately  ordered  helm  a-port, 
thinking  he  could  pass  under  her  stem,  and  rang  the  bells  to  back,  which 
orders  were  obe3'ed;  that  he  could  have  seen  a  torch  on  the  schooner  a 
mile  or  more,  and  if  she  had  shown  one  he  could  have  cleared  her;  that 
he  had  been  blowing  his  fog-horn  previously  every  minute;  that  he  heard 
no  fog-whistle  from  the  schooner,  and  did  not  believe  one  was  blown; 
that  her  light  sprang  up  all  at  once;  that  the  propeller  was  making  nine 
or  nine  and  a  half  miles  an  hour  when  the  schooner  was  sighted;  and 
that  after  the  collision  he  asked  the  captain  of  the  schooner  why  he  did 
not  show  a  torch,  and  he  replied  he  might  have  done  so,  but  did  not, 
although  he  had  one  near  by,  and  that  he  blew  his  fog-horn,  but  it  was 
not  a  good  one,  and  could  not  be  heard  any  distance.  The  schooner's 
captain,  however,  testified  in  rebuttal  that  he  did  not  make  these  state- 
ments. 

The  district  judge  found  that  the  schooner  was  not  in  fault,  and  con- 
demned the  propeller  for  the  entire  damages.  The  propeller's  regulation 
lights  were  burning  brightly;  two  lookouts  were  properly  stationed,  the 
captain  and  second  mate  were  on  watch,  and  her  fog-whistle  had  sounded 
once  a  minute  before  the  schooner  was  sighted;  but  she  was  running  in 
fog,  and,  however  careful  those  who  were  navigating  her  may  have  been, 
they  knew  her  speed  was  unreasonable  and  dangerous.  If  she  had  been 
running  under  check,  as  she  should  have  been,  the  collision  would  not 
have  occurred.  I  agree  with  the  district  judge  that  the  propeller  was  a\ 
fault. 

But  more  important  questions  remain  for  determination.  Was  the 
schooner  at  fault  in  not  showing  a  torch-light  before  the  propeller's  lights 
were  seen?  If  she  was,  did  her  negligence  contribute  to  the  disaster? 
The  schooner's  lookout  thought  he  heard  the  propeller's  whistle  four  or 
five  times  before  the  collision,  and  that  one  or  two  of  the  blasts  were  after 
he  saw  her  lights  emerge  from  the  fog.  Assuming  that  he  was  right  in 
this  statement,  he  heard  the  propeller  whistle  several  times  before  he 
saw  her  lights,  and  all  the  witnesses  for  the  respondent  agreed  that  her 
fog-signals  were  sounded  at  regular  intervals  of  a  minute.  The  lookout 
promptly  reported  to  the  mate  on  deck  a  steam-boat  whistling  over  the 
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Bchooner'B  forward  lee-bow,  and  the  latter  testified  that  when  he  heard 
the  propeller's  second  signat  he  ordered  the  lookout  to  blow  his  horn  a 
little  oftener,  and  that  he  heard  the  propeller  whistle  10  minutes  before 
he  saw  her.  It  is.  insisted,  however,  that  in  this  latter  statement  the 
schooner's  mate  was  mistaken;  that  it  could  not  have  been  10  minutes 
from  the  time  he  heard  the  propeller's  first  whistle  until  he  saw  her. 
But  even  if  the  mate  was  mistaken,  as  claimed,  and  he  probably  was,  it 
is  plain  from  his  evidence  that  at  least  two  of  the  propeller's  steam- 
signals  were  heard  before  she  was  sighted  from  the  schooner.  It  is  sig- 
nificant in  this  connection  that  just  before  the  collision  Thunder  Bay 
whistle,  a  mile  or  more  distant,  was  heard  from  the  deck  of  the  propeller, 
and  yet  her  steam-signals  were  not  heard  from  the  deck  of  the  schooner 
until  the  vessels  were  within  400  or  500  feet  of  each  other.  The  captain 
of  the  schooner  did  not  hear  the  first  whistle  reported  by  the  lookout, 
but  he  heard  the  propeller  whistle  "directly,  or  within  a  minute  or  two 
later."  If,  when  the  lookout  first  reported  the  approach  of  a  steam-boat, 
the  captain  or  mate  of  the  schooner  had  promptly  lighted  and  shown  a 
torch,  it  might  have  been  seen  before  the  schooner's  lights  were  observed, 
and  notice  thus  given  might  have  avoided  the  collision.  The  captain 
and  mate  on  the  schooner's  deck  were  fairly  notified  of  the  approach  of 
a  steam-vessel  in  the  fog,  and  section  4284  of  the  Revised  Statutes  made 
it  their  duty  to  prompUy  show  a  torch,  which  they  did  not  do;  and  it 
cannot  be  said  from  the  evidence  that  this  neglect  of  a  statutory  duty  did 
not  in  some  d^ree  contribute  to  the  accident.  The  schooner's  captain 
was  the  only  witness  who  testified  for  the  libelants  on  the  subject  of  the 
torch.  In  his  opinion,  a  collision  was  inevitable  when  he  sighted  the 
propeller,  and  the  display  of  a  torch  then  would  have  done  no  good;  but 
he  did  not  say  it  was  too  late  to  have  shown  a  tbrch  when  the  lookout 
reported  the  propeller's  first  signal.  A  number  of  the  officers  and  crew 
of  the  propeller  testified  that  in  their  opinion  a  torch  could  have  been 
seen  further  in  the  fog  than  the  schooner's  lights,  and  that  the  display 
of  a  torch  would  have  kept  the  vessels  apart.  The  statute  which  the 
schooner  violated  was  enacted  to  prevent  just  such  accidents  as  the  one 
that  occurred,  and  the  burden  was  upon  the  libelants  to  shqw  by  clear 
proof  that  the  schooner's  negligence  did  not,  and  could  nof,  have  con- 
tributed to  the  damage  which  she  sustained.  The  testimony  of  the  cap- 
tain was  not  sufficient  to  relieve  the  schooner  of  that  burden.  The  evi- 
dence does  not  show  that,  if  the  schooner  had  displayed  a  torch  when  her 
lookout  first  reported  the  propeller,  it  would  not  have  been  seen  from 
the  deck  of  the  latter  before  the  schooner's  lights  were  observed;  and  it 
cannot  be  said  that  if  a  torch  had  been  shown,  the  propeller  could  not  and 
would  not  have  taken  proper  precautions  to  keep  out  of  the  schooner's 
way.  It  was  incumbent  upon  the  libelants  to  show  by  clear  and  con- 
vincing proof  that  the  situation  justified  the  schooner  in  her  failure  to 
promptly  show  a  torch.  If  the  captain  had  a  torch  on  the  deck  near  by, 
and  ready  for  use,  it  is  certainly  singular  that  he  did  not  show  it.  The 
EUanora,  17  Blatchf.  88;  The  Penn»ylvania,  19  Wall.  126;  Uie  HercuUd, 


Digitized  by 


Google 


602  FEDERAL  REPORTER,  Vol.  43. 

17  Fed.  Rep.  606;  The  Johns  Hopkins,  13  Fed.  Rep.  185;  The  Penneylr' 
vania,  12  Fed.  Rep.  914. 

I  think  the  damages  should  have  been  divided  between  the  two  ves^ 
sels,  and  the  decree  of  the  district  court  will  be  modified  to  tiiat  extent. 


United  States  v.  Sullivan. 
Same  v.  Scott. 

(Circxtit  Court,  V.  Oregon,    October  8, 1890.) 

SHIPPING--BOARI>INa  Akriying  Vbbsbl. 

Section  4606  of  the  Revised  Statutes,  providing  for  the  punishment  of  any  per. 
son  who.  without  the  consent  of  the  master,  goes  onboard  an  arriving  vessel  before 
she  reacnes  her  place  of  destination,  and  is  moored  thereat,  applies  to  foreign  ves- 
sels. 

(Hyllabus  by  the  Couru) 

In  Admiralty.     Information  for  boarding  arriving  vessel. 
PranMin  E,  Mays  and  Edward  N,  Deady,  for  plaintiff, 
Raleigh  Scoit,  for  defendants. 

Deady,  J.  The  informations  in  these  cases  charge  the  defendants 
with  the  violation  of  section  4606  of  the  Revised  Statutes,  on  August  24, 
1890,  by  unlawfully  going  on  board  the  vessel  Kate  F.  Troop,  while  she 
was  in  the  Columbia  river,  near  Astoria,  and  about  to  arrive  at  her  port 
of  destination,  to-wit,  Portland,  Or.,  and  before  she  was  completely 
moored  thereat. 

The  statute  provides  that: 

*'Every  person  who,  not  being  in  the  United  States  service,  and  not  being 
duly  authorized  by  law  for  the  purpose,  goes  on  board  of  any  vessel  about  to 
arrive  at  the  place  uf  her  destination,  before  her  actual  arrival,  and  before  she 
has  been  completely  moored,  without  permission  of  the  master,  shall,  for  ev- 
ery such  o£Pense,  be  punishable  by  a  tine  of  not  more  than  two  hundred  dol- 
lars, and  by  Imprisonment  for  not  more  than  six  months;  and  the  master  of 
such  vessel  may  take  any  such  person  so  going  on  board  into  custody,  and  de- 
liver him  up  forthwith  to  any  constable  or  police  officer,  to  be  by  him  taken 
before  any  justice  of  the  peace,  to  be  dealt  with  according  to  the  provisions  of 
this  title."     Eev.  St.  tit.  63. 

This  statute  is  section  62  of  the  act  of  June  7,  1872,  (17  St.  262,) 
entitled  "An  act  to  authorize  the  appointment  of  shipping  commissioners 
by  the  several  circuit  courts  of  the  United  States,  to  superintend  the  ship- 
ping and  discharge  of  seamen  engaged  in  merchant  ships  belonging  to  the 
United  States,  and  for  the  further  protection  of  seamen." 

In  the  Revised  Statutes  the  word  "vessel"  is  substituted  for  "ship,'' 
in  the  original. 
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The  defendants  demur  to  the  informations  on  the  ground: 

"(1)  That  the  same  does  not  state  facts  sufficient  toconstitute  a  crime;  and 
(2)  that  the  court  has  no  jurisdiction  to  authorize  the  filing  of  the  in  formation 
by  the  district  attorney," 

The  cases  were  heard  together.  On  the  argument,  the  second  ground 
of  demurrer  was  abandoned. 

In  support  of  the  first  ground  of  demurrer,  it  is  contended  that  the 
statute,  taken  in  connection  with  section  4612,  Rev.  St.,  applies  only  to 
American  vessels,  of  which  the  Troop  does  not  appear  to  be  one.  And 
it  is  admitted  by  counsel  that  she  is  a  British  vessel. 

In  support  of  this  proposition,  17.  S.  v.  MingeSy  16  Fed.  Rep.  657,  is 
cited. 

This  case  was  an  information  under  section  4601  of  the  Revised  Stat- 
utes, taken  from  section  4  of  the  act  of  July  20, 1790,  (1  St.  133,)  en- 
titled "An  act  for  the  government  and  regulation  of  seamen  in  the  mer- 
chant service,''  for  harboring  a  deserting  seaman  from  a  Norw^an  ves- 
sel. 

The  court  said  that  the  section  taken  in  connection  with  section  4612 
(section  65  of  the  act  of  1872)  did  not  include  a  desertion  from  a  foreign 
vessel,  and  sustained  a  demurrer  to  the  informatics) ;  but  the  court,  in 
support  of  this  conclusion,  evidently  relied  on  the  fact  that  there  is  a 
treaty  between  the  United  States  and  Norway  for  the  arrest  and  surrender 
of  deserting  seamen  from  the  vessels  of  either  nation  in  the  waters  of  the 
other.  Pub.  Treaties,  p.  740,  art.  14.  Section  5280  of  the  Revised  Stat- 
utes furnishes  the  means  for  enforcing  this  treaty  within  the  jurisdiction 
of  the  United  States. 

Section  4612  provides 

— "That,  in  the  construction  of  this  title,  (53,)  every  person  having  the  com- 
mand of  any  vessel  belonging  to  any  citizen  of  the  United  States  shall  be 
deemed  to  be  the  *  master'  thereof;  and  every  person  (apprentices  excepted) 
who  shall  be  employed  or  engaged  to  serve,  in  any  capacity,  on  board  the 
same,  shall  be  deemed  and  taken  to  be  a  *  seaman ; '  and  the  term  *  vessel '  shall 
be  understood  to  comprehend  every  description  of  vessel  navigating  on  any 
sea  or  channel,  lake  or  river,  to  which  the  provisions  of  this  title  may  be  ap- 
plicable." 

But,  as  I  understand  this  section,  it  does  not  declare  that  the  word 
"seaman,"  as  used  in  the  statute,  is  confined  to  one  employed  on  a  ves- 
sel belonging  to  a  citizen  of  the  United  States;  but  rather,  and  only,  that 
every  person  employed  on  such  a  vessel  shall  be  considered  a  "seaman." 

Nor  does  this  section  exclude  foreign  vessels  from  the  operation  of  the 
statute,  by  declaring  that  a  person  in  command  of  a  vessel  belonging  to 
a  citizen  of  the  United  States  shall  be  considered  the  "master"  thereof. 

There  is  nothing  to  be  inferred  from  either  of  these  provisions  that  sec- 
tion 4606  does  not  include  the  boarding  of  a  foreign  vessel  contrary 
thereto. 

In  U.  S,  V.  Minges,  supra^  weight  seems  to  have  been  given  to  the  fact 
that  title  53  of  the  Revised  Statutes,  in  which  these  sections  occur,  is 
called  "Merchant  Seamen." 
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Now,  merchant  seamen  are  simply  seamen  in  private  vesselfiy  as  dis^ 
tinguished  from  seamen  in  the  navy  or  public  vessels.  The  seamen  em- 
ployed on  private  vessels  of  all  nations  are  merchant  seamen,  and  liter- 
ally included  in  this  phrase. 

In  U.  S.  v.  McArdle,  2  Sawy.  367,  I  held,  in  the  district  court,  that 
section  4596,  (section  51  of  the  act  of  1872,  and  included  in  title  53  of 
the  Revised  Statutes,)  providing  for  the  punishment  of  minor  offenses 
committed  by  "seamen,"  lawfully  engaged  in  the  sea  service,  is  applica- 
ble to  a  seaman  engaged  on  a  foreign  vessel,  who  is  guilty  of  "disobedi- 
ence," within  the  waters  of  the  United  States. 

Then,  as  now,  section  4612  was  relied  on  as  qualifying  the  general 
language  of  the  statute,  "any  seaman,"  so  as  to  confine  it  to  cases  of  sea- 
men engaged  on  American  vessels. 

In  answer  to  this  argument,  I  said,  and  now  repeat: 

"The  effect  of  all  this  (section  4612)  is  only  to  declare,  in  a  certain  class  of 
cases,  to-wit,  ships  *  belonging  to  any  citizen  of  the  United  States,*  two  things 
already  well  established:  (1)  That  a  person  having  the  command  of  such  a 
ship  shall  be  deemed  the  master  thereof;  and  (2)  that  every  person  employed 
thereon  shall  be  deemed  a  seaman.  But  the  section  does  not  declare  that  the 
term  *  seaman '  as  used  in  the  act,  or  that  the  act  itself,  shall  be  held  to  apply 
only  to  seamen  serving  on  ships  belonging  to  citizens  of  the  United  States, 
and  therefore  it  does  not  affect  the  question  ander  consideration." 

But  the  section  on  which  these  informations  are  founded  does  not  af- 
fect "seaman"  as  such,  engaged  in  any  service,  foreign  or  domestic. 

It  provides  for  the  punishment  of  any  "person,"  be  he  sailor,  board- 
ing-house runner,  or  harbor  or  river  pirate,  who,  without  the  authority 
of  Jaw,  or  the  consent  of  the  master,  presumes  to  go  on  board  of  "any 
vessel "  arriving  in  any  water  of  the  United  States  before  she  has  reached 
her  place  of  destination,  her  ultimate  port,  and  been  completely  moored 
thereat. 

Again,  the  last  clause  but  one  of  section  4612  seems  to  be  conclusive 
on  the  point  that  the  word  "vessel "as  used  in  title  53  includes  a  foreign 
vessel,  as  well  as  a  domestic  one;  for  it  declares  that: 

"The  term  •  vessel  *  shall  be  understood  to  comprehend  every  description  of 
vessel  navigating  on  any  sea  or  channel,  lake  or  river,  to  which  the  provisions 
of  this  title  may  t>e  applicable. " 

When  this  occurrence  took  place,  the  Troop  was  navigating  the  Co- 
lumbia, a  river  to  which  the  provisions  of  the  title  are  applicable.  In- 
deed, being  a  general  statute,  containing  no  limitations  upon  its  opera- 
tion in  this  respect,  it  is  applicable  to  all  the  waters  of  the  United  States, 

The  evil  which  this  section  is  intended  to  prevent  and  remedy  is  ap- 
parent, and  in  this  district  notorious.  For  instance,  lawless  persons,  in 
the  interest  or  employ  of  what  may  be  called  "sailor-mongers,"  get  on 
board  vessels  bound  for  Portland  as  soon  as  they  get  in  the  Columbia 
river,  and  by  the  help  of  intoxicants,  and  the  use  of  other  means,  often 
savoring  of  violence,  get  the  crews  ashore,  and  leave  the  vessel  without 
help  to  manage  or  care  for  her.  The  sailor  thereby  loses  the  wages  of 
the  voyage,  and  is  dependent  on  the  boarding-house  for  the  necessaries 
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of  life,  where  he  is  kept,  until  sold  by  his  captors  to  an  outgoing  vessel, 
at  an  enormous  price. 

Can  there  be  any  reason  assigned  why  the  legislation  of  a  civilized  na- 
tion should  limit  the  punishment  for  such  practices  to  the  case  of  the 
vessels  of  her  own  citizens,  and  leave  those  of  foreign  nations,  which 
come  here  in  pursuance  of  treaties  of  amity  and  commerce,  to  take  care 
of  themselves, — with  the  marline-spike,  it  may  be? 

Every  commercial  nation  is  directly  interested  in  maintaining  peace 
and  order  on  its  navigable  waters,  and  affording  reasonable  protection  to 
foreign  vessels  engaged  in  commerce  thereon.  The  comity  of  nations 
requires  that  each  one  shall  provide  means  for  the  arrest  and  punishment 
of  all  persons  guilty  of  such  depredations  on  commerce  within  its  waters; 
and  I  have  no  doubt  that  such  was  the  intention  of  congress  in  the  en- 
actment of  section  4606.  Its  language,  "any  vessel,"  includes  both  for- 
eign and  domestic  ones;  and  there  is  nothing  in  the  context  or  the  sub- 
ject-matter to  warrant  its  limitation  to  the  latter,  but  the  contrary. 

Since  I  commenced  the  examination  of  these  cases,  my  attention  has 
been  attracted  to  the  case  of  U.  S.  v.  Anderdm,  10  Blatchf.  226,  228, 
in  which  Mr.  Justice  Benedict  held  (1872)  that  this  section  applies  to 
foreign  vessels.     On  this  point  he  said: 

''Considering  the  general  language  of  section  62,  (section  4606,  Bev.  St..) 
nnd  in  view  of  the  evil  sought  to  be  remedied  thereby,  and  of  the  nature  of 
the  prohibition  therein  contained,  the  section  is  to  be  considered  as  intended 
to  protect  foreign  vessels,  as  well  as  vessels  of  the  United  States;  and  the  fact 
that  the  vessel  boarded  by  the  prisoner  was  a  foreign  vessel  is,  therefore,  of 
no  avail  as  a  defense  in  a  prosecution  under  this  section. '^ 

In  conclusion  he  said: 

''I  have  thought  proper  to  submit  the  questions  raised  to  the  consideration 
of  tlie  circuit  judge,  (Mr.  Justice  Blatghpord,)  and  he  concurs  with  me  in 
the  opinion  that  the  ruiings  stated  are  correct." 

The  demurrers  are  overruled. 
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United  States  v.  The  Geo.  E.  Wilton. 
(JXstrict  Court,  N.  D.  Washinaton.    July,  180a) 

Chinese  Rbstriotion  Act— Fobfeitube— Masteb  of  Vessel. 

A  vessel  stolen  from  Its  owner,  and  nsed,  while  out  of  his  control,  without  his 
knowledge  or  consent,  in  bringing  Chinese  laborers  into  the  United  States  in  yiola- 
tion  of  the  hiw,  does  not  for  that  cause  become  liable  to  seizure  and  forfeiture.  To 
work  a  forfeiture  of  a  vessel  under  the  Chinese  restriction  act,  the  master  must 
knowingly  violate  the  statute.  A  person  in  control  of  a  stolen  vessel  is  not  master 
of  the  vessel  in  the  sense  in  which  the  term  is  applied  to  an  officer  in'  the  statutes 
of  the  United  States. 

(SyllcLbuLS  tjy  the  Court) 

In  Admiralty. 

This  is  a  case  of  seizure  of  a  vessel  captured  while  engaged  in  bringing 
Chinese  laborers  into  the  United  States  contrary  to  law,  and  a  forfeiture 
is  claimed  on  the  ground  that  the  person  who  had  actual  possession  and 
command  of  the  vessel  was  guilty  of  knowingly  violating  the  statutes  of 
the  United  States  which  prohibit  such  immigration. 

P.  H.  Winston,  U.  S.  Atty.,  and  P.  C.  SuUivan,  Asst.  U.  S.  Atty,,  for 
libelant. 

0.  D.  Emery,  for  claimant. 

Hanford,  J.,  (praUy,)  The  evidence  clearly  establishes  that  Mr.  Ber- 
tram is  the  owner  of  the  vessel;  that  the  six  Chinese  laborers  who  were 
brought  into  the  United  States  were  so  brought  by  a  person  unauthorized 
by  him,  who  at  the  time  had  the  possession  of  the  vessel  without  his 
knowledge  or  consent,  having  in  fact  stolen  it  from  him.  And  on  this 
state  of  facts  the  question  is  whether  the  vessel  is  to  be  forfeited  to  the 
United  States.  The  statute  that  has  been  cited  to  me  CQntains  no  pro- 
vision whatever  for  the  forfeiture  of  a  vessel.  However,  there  is  a  statute 
found  on  page  504  of  this  same  volume  (25  St.  U.  S.)  which  prohibits 
absolutely  the  bringing  of  Chinese  laborers  into  the  United  States,  and 
provides  that  the  duties,  liabilities,  penalties,  and  forfeitures  imposed 
and  the  powers  conferred  by  the  second,  tenth,  eleventh,  and  twelfth 
sections  of  the  act  to  which  this  is  a  supplement  are -extended  to  and 
made  applicable  to  this  act.  This  refers  back  to  sections  2,  10,  11,  and 
12  of  what  is  known  as  the  "Chinese  Restriction  Act  of  1882.''  That  act, 
as  amended  in  1884,  contains  a  provision  for  the  forfeiture  of  a  vessel  as 
follows : 

"Sec.  10.  That  every  vessel  whose  master  shall  knowingly  violate  any  of 
the  provisions  of  this  act  shall  be  deemed  forfeited  to  the  United  States,  and 
shall  be  liable  to  seizure  and  condemnation  in  any  district  of  the  United  States 
in  which  said  vessel  may  enter,  or  in  which  she  may  be  found."  23  St.  U. 
S.  117. 

It  is  under  this  provision  of  the  statute,  if  at  all,  that  the  vessel  is  to 
be  declared  forfeited.  Now  this  forfeiture  takes  place  only  when  the 
master  of  the  vessel  knowingly  violates  the  law  by  bringing  Chinese 
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into  the  United  States,  and  landing  or  attempting  to  land  them;  but  in 
this  case'  the  only  persons  whom  it  is  claimed  were  guilty  of  any  attempt 
to  violate  the  law  are  persons  who  were  trespassers  and  wrong-doers 
against  the  owner  of  the  vessel.  They  were  not  put  in  charge  of  the 
vessel  by  him  in  the  capacity  of  master.  The  vessel  had  no  master.  It 
cannot  be  claimed  that  a  thief  in  possession  of  a  vessel  is  the  master  of 
it.  He  may  be  in  full  physical,  manual  possession  and  control  of  it,  and 
have  power  over  it,  until  the  law  gets  hold  of  him  and  deprives  him  of 
that  power,  but  he  is  not  the  master  of  the  vessel  in  the  sense  in  which 
that  title  is  applied  to  an  officer  of  a  vessel  in  the  statutes  of  the  United 
States.  This  case  does  not  come  within  the  letter  or  spirit  of  any  law  of 
the  United  States  under  which  a  forfeiture  can  be  claimed,  and  I  think, 
as  counsel  has  contended  here,  that  if  congress  had  made  a  law  that 
would  apply  to  this  case  it  would  be  unconstitutional  as  depriving  a 
person  of  his  property  without  compensation,  and  in  a  case  in  which  no 
punishment  or  penalty  could  be  rightfully  inflicted  upon  him,  he  having 
violated  no  law.  The  decree  will  be  in  favor  of  the  claimants.  Counsel 
may  prepare  findings  and  a  decree.  The  court  will  find  the  allegations 
of  the  libel  to  be  true  as  far  as  they  all^e  the  bringing  and  attempting 
to  land  in  the  United  States.of  Chinese  persons,  and  all  the  affirmative 
allegations  of  the  answer  to  be  true. 


Thb  Emma  Kate  Ross.* 
Gein  v.  The  Emma  Kate  Ross. 

(DUtrUA  Court,  JE.  D.  New  T(n'7u    October  2, 1890.) 

Collibion—Sailino  Vessel  and  Tow— Crossing  Coukses-'-Pault. 

The  tug  JS.  K.  R.,  with  two  heavy  mud-scows  astern  on  a  hawser,  came  down  the 
North  river,  about  500  feet  off  the  New  York  piers.  A  lighter,  having  her  mainsail 
hoisted,  but  with  the  peak  dropped  and  with  her  jib  furled,  came  out  irom  the  piers 
in  tow  of  a  tug,  ahead  of  the  E.  K.  R.,  and  crossing  her  course.  The  wind  at  the  time 
wfM  freeh  from  the  south-west.  When  the  lighter  came  ahead  of  the  tow,  she  cast 
off  her  tug,  the  momentum  carrying  her  past  the  course  of  the  tow.  She  there- 
upon attempted  to  shape  her  course  to  Hoboken,  but  was  carried  by  the  wind 
against  the  lorembst  scow.    Held,  that  the  collision  was  the  fault  of  the  lighter. 

In  Admiralty.     Suit  for  damages  by  collision, 
Oai-penter  &  Mosher^  for  libelarxt. 
jR.  D.  Benedict^  for  daimant. 

Benedict,  J.  This  is  an  action  to  recover  for  injuries  to  the  lighter 
Union,  caused  by  a  collision  between  that  lighter  and  a  mud-scow,  at 
the  time  in  tow  of  the  tug  Emma  Kate  Ross.     The  tug  was  proceeding 

'Reported  by  Edward  G.  Benedict,  Es<^.,  of  the  New  York  bar. 
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down  the  North  river,  having  in  tow  astern  two  mud-scows  loaded.  The 
lighter  came  out  of  the  slip  at  pier  6  in  tow  of  a  tug,  the  wind  blowing 
freshly  from  the  south-west.  When  the  lighter  was  about  ahead  of  the 
tow,  she  cast  off  her  tug,  and  was  carried  by  her  momentum  across  the 
course  of  the  tow;  but,  while  endeavoring  to  get  upon  her  course,  was 
struck  b}'  the  leading  scow  in  tow  of  the  Ross.  The  faults  charged  upon 
the  tug  are — Pir^j  in  taking  the  scows  in  tow  astern  on  a  hawser;  second 
in  taking  the  scows  astern  by  a  hawser  so  arranged  as  to  render  it  impos- 
sible for  the  tug  to  control  the  course  of  the  scow;  ikirdy  in  not  keeping 
out  of  the  way  of  the  lighter,  as  required  by  law  of  a  steam-vessel  ap- 
proaching a  vessel  under  sail. 

In  regard  to  the  first  chaise  of  negligence,  I  find  that  it  is  not  n^li- 
gence  to  tow  mud-scows  astern  in  the  harbor  of  New  York  in  ordinary 
wind  and  tide. 

In  regard  to  the  second  charge,  the  evidence  shows  that  the  scows  were 
connected  to  the  tug  by  a  hawser  attached' to  a  bridle,  and,  further,  that 
by  using  a  bridle  the  course  of  scows  towed  astern  can  be  controlled  by 
the  tug.  I  therefore  hold  it  not  to  be  negligence  to  tow  mud-scows  in 
this  harbor  by  a  hawser  attached  to  a  bridle  under  ordinary  circum- 
stances of  wind  and  tide. 

In  support  of  the  third  charge,  it  is  contended  by  the  libelant  that 
the  proof  shows  that  the  collision  was  caused  by  the  scow  swinging  out 
of  the  course  of  the  tug  and  against  the  lighter,  then  outside  of  the  tow. 
But  the  weight  of  the  evidence  is  the  other  way.  The  lighter  came  out 
of  the  slip  and  under  the  bow  of  the  tow,  having  her  mainsail  up,  with 
the  peak  lowered,  and  no  jib;  the  wind  at  the  time"  blowing  fresh  from 
the  south-west.  When  about  abreast  of  the  tow  the  steam-tug  let  go  the 
lighter,  and  the  lighter  then,  under  the  impulse  given  by  the  tug,  passed 
outside  of  the  course  of  the  tow.  The  master  of  the  lighter  then  put  his 
helm  up,  and  afterwards  down,  in  an  effort  to  get  his  lighter  upon  her 
course,  but,  owing  to  the  condition  of  his  sails,  was  unable  to  do  so  in 
time  to  avoid  being  carried  by  the  wind  down  upon  the  scow,  then  mov- 
ing slowly  down  the  river  in  tow  of  the  Ross.  If  it  was  not  possible  for 
the  lighter,  after  having  dropped  her  tug,  to  get  under  way  without  be- 
ing driven  by  the  wind  upon  the  course  of  the  tow,  it  was  fault  in  the 
lighter  to  drop  her  tug  when  she  did.  If  it  was  possible  for  the  Ifjghter 
to  continue  to  move  out  from  the  tow  it  was  fault  not  to  do  so.  It  is 
impossible  to  believe  that  the  collision  was  caused  by  the  heavy  scow 
swinging  out  into  the  river  and  into  the  lighter,  as  claimed  by  the  libel- 
ant.    The  libel  must  be  dismissed. 
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American  Fertilizing  Co.  v.  Board  of  Agriculture  of  North  Car- 
olina et  ai. 

(Circuit  Courtt  E.  D.  N<yrth  Carolina.    August  14, 1890.) 

1.  Circuit  Coubt—Jdrisdictiox— Amount  in  Cokteovkrst. 

Id  a  suit  to  eojoln  the  enforcement  of  ft  state  tax,  claimed  to  be  unconstitutional, 
the  subject  of  oontroyersy  is  not  limited  to  $500,  the  tax  Imposed  for  a  single  year; 
nor  can  it  be  determined,  on  a  motion  to  dissolve  the  temporary  injunction,  that 
the  damages  will  be  less  than  $2,000,  the  sum  required  to  give  the  court  jurisdic- 
tion, where  plaintiff  asks  to  be  relieved  from  threatened  penalties  and  interference 
with  its  business,  the  damage  to  result  from  which  it  places  at  $10,000. 

2.  Constitutional  Law— Taxation— Duties  on  Imfortb— Inspection  Laws. 

Code  N.  C.  f)  2100,  as  amended  by  Act  March  7, 1877,  $  8,  declares  that  no  commer- 
cial fertilizers  shall  be  sold  or  offered  for  sale  until  the  manufacturer  or  importer 
obtain  a  license  from  the  treasurer  of  the  state,  for  which  shall  be  paid  a  privilege 
tax  of  $500  per  annum  for  each  separate  brand.  Sections  22  and  28  appropriate  the 
revenues  arising  from  the  tax  to  an  industrial  association  and  other  purposes, 
field,  that  the  statute  is  void,  in  that  it  violates  Const.  U.  8.  art.  1,  §  10,  providing 
that  *^no  state  shall,  without  the  consent  of  congress,  lay  any  imposts  or  duties  on 
imports,  •  •  •  except  what  may  be  absolutely  necessary  for  executing  its  in- 
spection laws,  **  and  is  also  an  interference  with  interstate  commerce. 
8.  Same— Privileges  of  Citizens. 

The  act  is  not  unconstitutional  as  abridging  the  privileges  and  immunities  of  the 
citizens  of  other  states. 

In  Equity. 

Before  Bond  and  Seymour,  JJ. 

Seymour,  J.  The  plaintiff,  a  citizen  and  resident  of  Virginia,  brings 
this  suit  against  the  board  of  agriculture  of  North  Carolina,  to  perpetu- 
ally enjoin  the  latter  from  enforcing  a^ijainst  it  the  state  tax  on  fertilizers. 
The  act  in  litigation  (Code,  §  2190,  amended  and  re-enacted  in  the  statute 
of  March  7,  1877)  provides,  in  section  8  of  the  last-mentioned  statute, 
as  well  as  in  the  act  which  it  amends,  brought  forward  in  the  Code,  that 
no  commercial  fertilizers  shall  be  sold  or  offered  for  sale  until  the  manu- 
facturer or  importer  obtain  a  license  from  the  treasurer  of  the  state,  for 
which  shall  be  paid  a  privilege  tax  of  $500  per  annum  for  each  separate 
brand.  The  plaintiff  alleges  that  it  is  engaged  in  the  manufacture  and 
sale  of  commercial  fertilizers;  that  it  has  a  large  and  profitable  business 
in  North  Carolina,  amounting  annually  to  over  825,000;  that  it  has  on 
hand  in  the  state  more  than  $2,000  worth  of  fertilizers;  that  defendants 
have,  under  the  pretext  that  they  are  subject  to  forfeiture  for  non-pay- 
ment of  such  tax,  seized  a  car-load  of  its  fertilizers,  and  that  they  threaten 
that  they  will  seize  all  fertilizers  which  plaintiff  has  shipped,  or  shall  ship, 
into  the  state;  and  will  prosecute  its  agents  for  misdemeanor  in  selling  its 
fertilizer  without  having  obtained  the  license  required  by  the  statutes 
above  cited.  Plaintiff  further  avers  that,  unless  defendants  are  restrained , 
its  business  will  be  entirely  destroyed,  and  it  will  be  damaged  in  a  sum 
exceeding  $2,000,  and  that  its  goods  in  excess  of  $2,000  will  be  seized  by 
defendants  under  the  provisions  of  such  legislation.  Defendants  by  their 
answer  admit  the  seizure  of  the  fertilizer,  as  alleged  in  the  complaint,  and 
aver  that  the  cause  of  such  seizure  is  the  failure  and  refusal  of  plaintiff  to 
pay  a  license  tax  of  $500,  as  required  by  the  laws  of  the  state.  They 
v,43F.no.l0— 39 
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also  admit  that,  unless  restrained  by  this  court,  they  will  continue  to 
make  seizures  and  institute  prosecutions  against  plaintiff's  agents,  etc., 
and  insist  that  the  tax  in  question  is  valid,  both  as  a  tax  on  the  trade 
of  selling  commercial  fertilizers,  and  further  as  a  police  regulation  of  the 
state. 

The  case  has  been  argued  at  the  present  term  on  a  motion  made  by 
defendant  upon  the  pleadings  to  dissolve  the  injunction  heretofore  granted 
by  the  circait  judge.  It  is  claimed  at  the  outset,  that  the  court  has  no 
jurisdiction,  on  the  ground  that  the  amount  in  controversy  is  less  than 
$2,000.  We  do  not  think  the  subject  of  the  controversy  limited  to  the 
sum  of  $500,  the  tax  imposed.  The  tax  is  an  annual  one,  and  the  value 
to  plaintiff  of  the  injunction  cannot  be  measured  by  the  tax  of  a  single 
year.  Moreover,  plaintiff  asks  to  be  relieved  from  threatened  penalties 
and  from  interference  with  its  business,  illegal  if  this  tax  upon  its  brand 
of  fertilizers  is  unconstitutional,  the  damage  to  result  from  which  it  places 
at  ajarge  sum.  The  court  cannot,  at  this  stage  of  the  case,  determine 
that  such  damages  will  be  less  than  the  sum  required  to  give  it  jurisdic- 
tion. Railroad  Co.  v.  Ward,  2  Black,  485,  seems  to  us  in  point.  It  was 
an  action  brought  for  the  abatement  of  a  bridge  as  a  public  nuisance. 
To  the  objection  that  the  damages  sustained  by  plaintiff  were  not  suffi- 
cient to  give  the  court  jurisdiction,  Catron,  J.,  says: 

"The  character  of  the  nuisance  and  the  sufficiency  of  the  damage  sustained 
is  to  be  judged  by  the  courts;  but  the  want  of  a  sufficient  amount  of  damage 
having  been  sustained  to  give  the  federal  court  jurisdiction  will  not  defeat 
the  remedy,  as  the  removal  of  the  obstruction  is  the  matter  in  controversy, 
and  the  value  of  the  object  must  govern.'' 

In  the  southern  district  of  New  York,  a  suit  brought  to  restrain  the 
maintenance  of  an  awning  over  a  part  of  Great  Jones  street,  having  been 
removed  to  the  circuit  court,  a  motion  to  remand  was  made,  on  the  ground 
that  the  matter  in  dispute  did  not  exceed  $500.  The  court  in  denying 
the  motion  said : 

"The  mutter  in  dispute  is  the  value  of  the  right  to  maintain  the  awning* 
not  the  amount  of  damages  done  by  it  to  plaintiff.  This  appears  to  be  more 
than  6500."     Whitman  v.  Hubbell,  30  Fed.  Rep.  81. 

And  in  the  same  court,  in  an  action  for  infringement  of  a  trade-mark, 
Wheeler,  J.,  says: 

"There  would  be  difficulty  in  maintaining  the  jurisdiction  if  the  profits 
to  be  recovered  were  the  measure  of  the  orator's  rights  involved;  but  that  is 
not  so  understood.  An  injunction  may  be  of  much  greater  value  to  the  orator 
than  any  amount  he  may  show  himself  entitled  to,  and*it  cannot  be  said  now 
that  such  value  may  not  exceed  the  limit  required*"  Symonda  v.  Greetie,  28 
Fed.  Rep.  834. 

We  are  therefore  of  the  opinion  that  the  amount  in  controversy  is  not 
below  that  required  to  give  jurisdiction. 

The  main  question  is  whether  or  not  the  tax  is  unconstitutional.  No 
doubt  a  state  may  tax  any  person  for  the  privil^e  of  doing  any  partic- 
ular business  therein,  unless  prevented  by  some  section  of  the  constitu- 
tion of  the  United  States.     McCuUoch  v.  Maryland,  4  Wheat.  316,  429. 
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The  conteniion  of  the  plaintiff  is  that  it  cannot  be  taxed,  under  the  pro- 
visions of  the  legislation  above  set  forth,  because  (1)  such  taxation  in- 
fringes upon  the  rights  of  citizens  of  other  states,  and  therefore  violates 
article  4,  §  2,  of  the  constitution,  which  provides  that  "the  citizens  of 
each  state  shall  be  entitled  to  all  privileges  and  immunities  of  citizens  in 
the  several  states;"  and  also  article  14,  §  1,  of  the  amendments  to  the 
constitution,  which  provides,  among  other  things,  that  "no  state  shall 
make  any  law  which  shall  abridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States."  (2)  Because  such  taxation  is  an  impost  on 
imports,  and  therefore  violates  article  1,  §  10,  of  the  constitution,  which 
provides,  among  other  things,  that  "no  state  shall,  without  the  consent 
of  the  congress,  lay  any  imposts  or  duties  on  imports  *  *  *  except 
what  may  be  absolutely  necessary  for  executing  its  inspection  laws."  (3) 
Because  such  taxation  is  an  interference  with  interstate  commerce,  and 
therefore  violates  article  1,  §  8,  which  provides  that  the  congress  shall 
have  power  "to  regulate  commerce    *     *     *     among  the  several  states." 

1.  We  do  not  find  anything  in  the  legislation  in  question  which  brings 
it  within  the  inhibitions  in  either  section  2,  art.  4,  of  the  constitution, 
or  in  the  fourteenth  amendment  thereto.  No  privilege  with  regard  to 
the  sale  of  commercial  fertilizers  seems  given  by  the  act  to  any  citizen 
of  North  Carolina  which  is  denied  to  the  plaintiff,  and,  unless  this  be 
attempted,  it  can  hardly  be  said  that  it  is  deprived  of  any  privilege  or 
immunity  which  it  is  entitled  to  under  the  constitution,  within  the 
meaning  of  these  constitutional  provisions. 

2.  Although  the  statute  in  question  does  not  in  words  impose  a  tax 
on  fertilizers  imported  into  the  state,  but  one  on  the  privilege  of  selling 
or  offering  them  for  sale  only,  it  is  not  now  admissible  to  argue  that  the 
letter  is  not  equivalent  to  the  former.  That  question  was  settled  in 
Brown  v.  Maryland^  12  Wheat.  419.  A  statute  of  Maryland  required  all 
importers  of  foreign  articles,  or  other  persons  selling  the  same  by  wholesale, 
to  pay  a  license  tax.  The  question  was  whether  the  imposition  of  such 
a  tax  was  a  violation  of  the  two  first-mentioned  provisions  of  the  consti- 
tution. Marshall,  C.  J.,  in  delivering  the  opinion  of  the  court,  defined 
an  impost  as  "a  tax  levied  on  articles  brought  into  the  country,"  and 
held  that  a  tax  on  the  sale  of  an  article  is  a  tax  on  the  article  itself,  and 
that  a  tax  on  the  occupation  of  the  importer  is  a  tax  on  importation. 
The  tax  under  consideration  is  a  tax  on  the  privilege  of  selling;  that  is, 
a  tax  levied  and  collected  in  advance  upon  the  occupation  of  selling  com- 

•  mercial  fertilizers.  It  is  therefore  a  tax  on  the  fertilizers.  This  case, 
however,  differs  from  Brown  v.  Maryland,  supra,  for  in  that  case  the 
license  was  for  selling  foreign  articles,  and  in  this  the  articles  sold  are 
brought,  not  from  without  the  United  States,  but  from  the  sister  state 
of  Virginia.  The  question  then  arises  whether  or  not  the  term  "  imports  " 
in  article  1,  §  10,  includes  as  well  articles  brought  into  one  state  from 
another  as  those  imported  from  abroaii.  Marshall,  C.  J.,  in  conclud- 
ing the  opinion  in  the  last-cited  case,  holds  that  it  does.  He  says, 
(Brovm  v.  Maryland,  12  Wheat.,  at  page  449:)  "It  may  be  proper  to  add 
that  we  suppose  the  principles  laid  down  in  this  case  to  apply  equally  to 
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importations  from  another  state."  The  contrary  is  expressly  held  by 
Mr.  Justice  Miller,  delivering  the  prevailing  opinion  in  Woodruff  v. 
PaHtam,  8  Wall.  123,  and  implied  by  Taney,  C.  J.,  in  Peirce  v.  New 
Hampsliire,  5  How.  654.  Both  of  these  cases  may  be  considered  over- 
ruled in  L^  v.  Eardin,  135  U.  S.  100,  10  Sup.  Ct.  Rep.  681,  (^The 
Original  Package  Case.)  Certainly  the  latter  is.  But  whatever  may  be 
the  result  of  the  reasoning  of  the  chief  justice  in  Leisy  v.  Hardin,  it  is 
not  expressly  decided  in  that  case  that  the  term  ^4mport"  applies  to  an 
article  brought  from  one  state  into  another.  Were  it  not  for  the  decis- 
ion in  Woodruff  v.  Parham  we  would  not  hesitate  to  say  that  it  included, 
as  Chief  Justice  Marshall  evidendy  supposed  that  it  did,  goods  brought 
from  one  state  into  another.  Before  the  adoption  of  the  constitution, 
and  therefore  at  the  time  when  it  was  framed,  and  its  phraseology  dis- 
cussed, an  article  brought  from  Pennsylvania  to  North  Carolina  would 
have  been  said  to  be  imported  into  North  Carolina,  and  a  tax  on  it 
would  have  been  called  an  "import  tax."  It  is  difficult  to  say  by  what 
other  name  such  a  tax,  if  it  could  be  laid,  would  be  now  styled.  But,, 
excepting  in  its  relation  to  the  power  of  congress  to  allow  the  levying 
by  a  state  of  a  tax  like  the  one  under  discussion,  it  is  immaterial  whether 
such  a  tax  is  an  import  tax  or  not;  for,  beyond  doubt,  if  it  be  not  a  tax 
on  imports  it  is  a  tax  on  interstate  commerce. 

3.  It  is  therefore  a  violation  of  article  1,  §  8,  of  the  constitution. 
Precisely  the  same  reasoning  and  the  same  authority  as  that  used  in  the 
precedin.fij  paragraph  prove  that  a  tax  on  the  privilege  of  selling  or  offer- 
ing to  sell  fertilizers  bearing  a  particular  brand,  and  brought  into  North 
Carolina  from  another  state,  is  a  tax  on  commerce  between  the  states. 
Being  a  tax  on  "commerce  among  the  several  states,"  the  power  to  levy 
it  must  be  denied  to  a  state,  on  the  reasoning  of  Marshall,  C.  J.,  in 
McCuUoch  V.  Maryland^  sujm.,  which  has  ever  since  the  rendition  of  that 
opinion  been  uniformly  acquiesced  in  by  the  profession.  It  is  there  held 
that  the  power  to  tax  involves  the  power  to  destroy,  and  therefore  that 
its  uncontrolled  existence  in  the  stiites  is  incompatible  with  the  power  of 
the  federal  government  to  regulate  such  commerce.  It  may  perhaps  be 
said  that  the  argument  does  not  apply  to  a  case  where  the  taxation  makes 
no  attempt  to  discriminate  injuriously  against  the  products  of  other 
states,  and  that  such  is  the  case  with  the  statute  mb  lite.  It  is  true  that 
the  North  Carolina  statute  does  tax  all  manufactured  fertilizers  offered 
for  sale  in  the  state,  whether  manufactured  there  or  elsewhere;  but,  as 
is  said  by  Bradley,  J.,  in  Robbinsv.  Taxing-Dist ,  120  U.  S.  489,  7 
Sup.  Ct.  Rep.  592:  "It  is  immaterial  that  no  discrimination  is  made; 
*  *  *  interstate  commerce  cannot  be  taxed  at  all,  even  though  the 
same  amount  of  tax  should  be  laid  on  domestic  commerce."  The  ques- 
tion of  the  equality  of  taxation  is  in  terms  excluded,  if  we  consider  the 
statute  from  the  point  of  view  of  section  10,  for  that  says  that  no  tax  on 
imports  shall  be  levied.  It  seemiS  equally  immaterial  with  reference  to 
section  8,  for  a  tax  must  interfere  with  commerce  if  it  in  any  degree 
has  the  effect  of  diminishing  its  volume;  and  that  must  necessarily  be 
in  a  greater  or  less  degree  the  result  of  any  taxation  on  an  article,  whether 
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it  be  at  discriminating  or  at  an  equal  rate.  In  either  case  it  diminishes 
sales,  and  therefore  importations.  The  only  conceivable  case  in  which 
the  amount  of  importations  would  not  be  reduced  would  arise  were  a  state 
to  tax  its  own  productions  more  largiely  than  imported  goods.  But  even 
that  would  be  only  an  apparent  exception.  The  impost  would  stiJl  have 
the  direct  effect  of  checking  importations,  although  the  state  tax  on  its 
own  productions,  having  a  still  greater  effect  in  reducing  their  consump- 
tion, might  more  than  counteract  the  reduction  of  importations  caused 
by  the  impost.  Passing,  however,  from  this  view,  drawn  from,  the  express 
words  of  the  constitution,  and  returning  to  Judge  Marshall's  celebrated 
argument  that  the  power  to  tax  necessarily  includes  the  power  to  destroy, 
and  is  therefore  inconsistent  with  the  power  of  the  United  States  to  pre- 
serve commerce  between  the  states,  it  may  be  remarked  that,  if  the 
power  were  given  to  a  state  to  tax  all  imports  from  other  states  without 
control,  provided  equal  taxation  were  laid  upon  the  same  articles  if  pro- 
duced or  made  in  the  state,  the  states  would  practically  have  the  power 
to  prohibit  the  introduction  of  any  article  not  made  in  the  state.  North 
Carolina  might  tax  the  importation  of  manufactured  cloths,  and  Massa* 
chusetts  tlaat  of  cotton  or  tobacco.  If  this  tax  can  be  sustained,  it  is  cer- 
tain that  a  license  tax  in  these  words  would  be  constitutional;  "No  man- 
ufactured cotton  shall  be  sold  or  offered  for  sale  in  this  state  until  the 
manufacturer  or  person  importing  the  same  shall  first  obtain  a  license 
therefor,"  etc.,  "and  pay  a  tax  of  five  hundred  dollars.'*  A  similar 
tax  upon  the  different  brands  of  tobacco  might  be  levied  in  any  state 
that  does  not  manufacture  tobacco.  But  it  is  needless  to  multiply  illus- 
trations which  every  one  can  supply  fox  himself.  It  must  be  evident 
that  a  requirement  of  equality  of  taxation  on  the  imported  and  home 
article  would  be  no  protection  against  such  taxation  as  would  seriousl}'' 
check,  if  it  did  not  destroy,  commerce  between  the  states,  and  would 
impair,  to  the  point  almost  of  rendering  its  benefits  nugatory,  the  do- 
mestic good  results  of  the  union  of  the  states. 

4.  Defendants  contend  that  this  taxation  can  be  sustained  as  a  part 
of  the  police  power  of  the  state.  Without  attempting,  what  is  perhaps 
impossible,  to  accurately  define  what  does  and  what  does  not  come  un- 
der the  term  "police  power,"  it  is  evident  that  the  taxation  in  question 
does  not  come  within  the  ordinary  use  of  the  phrase.  "Unwholesome 
trades,  operations  offensive  to  the  senses,  the  deposits  of  powder,  the  appli- 
cation of  steam-power  to  propel  cars,  the  building  with  combustible  ma- 
terials, and  the  burial  of  the  dead,  may  all  be  interdicted  by  law  in  the 
midst  of  dense  masses  of  population."  2  Kent,  Coram.  340;  cited  by 
Miller,  J.,  in  the  Slaughter-House  Cases^  16  Wall.  62.  This  is  called 
the  "police  power."  If  the  l^slation  in  question  can  properly  be  re- 
ferred to  that  power,  it  will  be  because  the  right  to  pass  inspection  laws 
may  be  deemed  to  have  its  foundation  in  the  police  power  of  a  state. 
Certainly  if  it  be  anything  but  what  the  act  itself  seems  to  contemplate, 
— a  tax  on  an  occupation  or  a  privilege  tax, — it  is  because  it  is  used  to 
secure  an  inspection  of  commercial  fertilizers  before  they  can  be  sold 
in  Nonh  Carolina.     Such  a  tax  would  be  constitutional,  only  within 
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the  limits  of  the  constitution.  It  cannot  be  sustained  when  evidently  in 
excess  of  what  is  required  for  such  purpose,  and  when  the  proceeds  are 
applied  to  other  uses. 

We  think  that  in  this  case  the  court  might  judicially  take  notice  of 
the  evident  fact  that  $500  on  a  brand  of  commercial  fertilizers  is  a  much 
larger  sum  than  can  be  necessary  for  its  inspection.  But  the  court 
is  relieved  from  all  embarrassment  in  this  respect  by  the  feet  that 
the  act  declares,  by  necessary  implication,  that  the  tax  is  not  needed 
for  inspection  expenses.  In  section  22,  $500  of  the  money  received  from 
the  tax  on  fertilizers  is  appropriated  to  the  North  Carolina  Industrial  As- 
sociation, and,  in  section  28,  $41,000  is  given  to  pay  the  expenses  of  the 
department  of  agriculture,  including  $20,000  for  the  completion  of  the 
oyster  survey,  and  "all  other  revenues  arising  from  the  tax  on  fertilizers" 
are  "appropriated  to  the  establishment  of  an  agricultural  and  mechanical 
college."     The  motion  to  dissolve  the  injunction  is  denied. 

Bond,  J.,  concurs. 


Brown  v.  Murray  Nelson  &  Co,  et  al. 

(Circuit  Coui%  S»D.  h/wa^  W.  D.    October  20, 1890.) 

1.  Removal  of  Causes — Application— Remand. 

Where  a  proper  bond  and  petition  have  been  filed  in  the  state  court,  the  omission 
to  ask  that  court  to  act  on  the  petition  is  no  ground  for  remanding  the  cause,  es* 
pecially  where  no  term  of  the  state  court  intervenes  between  the  filing  of  the  peti- 
tion and  the  motion  to  remand,  and  the  judge  of  that  court  has  refused  to  consider 
the  petition  until  the  court  is  in  session. 

8.  Same— Citizenship— Nominal  Parties. 

Where  the  controversy  is  between  the  complainant  and  the  removing  defendant, 
who  are  citizens  of  different  states,  the  fact  that  there  are  other  defendants,  citizens 
of  complainant's  state,  does  not  prevent  the  case  from  being  removable,  where  tbe 
interest  of  one  of  such  co^ef  endants  is  identical  with  that  of  oomplainant,  and  the 
other  co-defendants  are  merely  nominal  parties. 

In  Equity.     On  motion  to  remand. 

WUlard  &  Willard  and  L,  L,  Ddano,  for  complainant. 

BerryhiU  &  Henry  and  R.  G.  PhdpSy  for  defendants. 

Shiras,  J.  From  the  record  in  this  cause  it  appears  that  in  Novem- 
ber, 1889,  Murray  Nelson  &  Co.,  a  corporation  created  under  the  laws 
of  the  state  of  Illinois,  entered  into  a  written  contract  with  €•  E.  Myers 
&  Co.,  citizens  of  the  state  of  Iowa,  doing  business  at  Atlantic,  Iowa,  in 
regard  to  the  purchasing,  cribbing,  shelling,  and  forwarding  a  large 
quantity  of  corn,  the  said  Murray  Nelson  &  Co.  agreeing  to  advance  the 
money  needed  to  make  the  purchase  of  said  corn,  the  quantity  to  be 
purchased  not  to  exceed  100,000  bushels;  that  on  the  12th  day  of  May, 
1890,  said  C.  E.  Myers  &  Co.,  in  writing, assigned  the  said  contract  and 
all  rights  thereunder  to  Theodore  H.  Brown,  a  citizen  of  Iowa;  that  dis- 
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putes  arose  between  said  Murray  Nelson  &  Co.  and  said  Brown  as  to 
their  rights  umler  said  contract ;  that  the  present  bill  in  equity  was  brough  t 
by  said  Brown  in  the  district  court  of  Audubon  county,  Iowa,  to  settle 
the  rights  of  the  parties,  and  for  an  accounting,  it  being  averred  that 
said  Murray  Nelsoti  &  Co.  and  their  agent  W.  L.  May  were  about  to  re- 
move from  Iowa  the.  balance  of  the  corn  not  previously  shipped  to  Chi- 
cago; that  the  issuance  of  an  injunction  pending  suit  was  prayed  for, 
and  also  the  appointment  of  a  receiver;  that  a  preliminary  writ  of  in- 
junction was  granted  by  one  of  the  judges  of  the  state  court,  and. the  ap- 
plication for  the  appointment  of  a  receiver  was  set  down  for  hearing  after 
notice  to  the  defendants,  such  hearing  to  be  had  at  the  court-house  in 
Atlantic,  August  26,  1890,  with  leave  to  both  parties  to  submit  evi- 
dence orally  or  by  affidavits;  that  on  the  23d  day  of  August,  1890,  there 
was  filed  in  the  office  of  the  clerk  of  the  district  court  of  Audubon  county 
in  said  cause  a  petition  for  the  removal  of  said  case  to  the  United  States 
court,  with  a  bond  in  proper  form;  that  on  the  26th  day  of  August, 
1890,  the  petition  for  removal  was  submitted  to  the  judge  of  said  Audu- 
bon county  court,  at  the  time  and  place  set  down  by  him  for  hearing  the 
application  for  the  appointment  of  a  receiver;  that  said  judge  held  that 
he,  as  judge  of  said  court,  had  no  authority  to  receive  or  act  upon  said 
petition  for  removal,  and  ordered  that  said  petition  and  bond  be  returned 
for  presentation  to  the  district  court  of  Audubon  county,  Iowa;  that 
thereupon  said  Murray  Nelsoa  -fe  Co.  procured  a  certified  transcript  of  all 
papers  and  pleadings  filed  in  said  cause,  and  filed  them  in  this  court  on 
the  22d  day  of  September,  1890;  that  the  term  of  court  in  Audubon 
county  to  which  the  notice  served  therein  was  returnable  begins  on  the 
14th  day  of  October;  that  the  amount  involved  in  the  controversy  ex- 
ceeds $2,000;  and  that  on  the  29th  day  of  September,  1890,  the  com- 
plainant, Theodore  H.  Brown,  filed  in  this  court  a  motion  to  remand 
the  case  to  the  state  court. 

The  first  ground  urged  in  support  of  the  motion  to  remand  is  that  the 
petition  for  removal  has  not  been  presented  to  the  state  court  for  its  ac- 
tion thereon,  which  it  is  claimed  is  a  prerequisite  to  the  attaching  of  the 
jurisdiction  of  this  court.  Counsel  cite  the  case  of  Stone  v.  South  Caro- 
lina, 117  U.  S.  430,  6  Sup.  Ct.  Rep.  799,  as  an  authority  for  this  posi- 
tion. That  cause  came  before  the  supreme  court  on  a  writ  of  error  to 
the  supreme  court  of  South  Carolina,  and  presented  the  question  whether 
the  petition  for  removal  filed  in  the  state  court  showed  upon  its  face  that 
the  right  of  removal  existed.  The  supreme  court  of  the  United  States 
held  that— 

'*  A  state  court  is  not  bound  to  surrender  its  jurisdiction  of  a  suit  on  a  peti- 
tion for  removal  until  a  case  has  been  made  which  on  its  face  shows  that  the 
petitioner  has  aright  to  the  transfer.  Tuleev,  Vose,  99 U.  S.  539,  545;  Re- 
moval Cases,  100  U.  S.  457,  474.  It  is  undoubtedly  true,  as  was  said  in 
Steam-Ship  Co.  v.  Tugman,  106  U.  S.  118,  122.  1  Sup.  Ct.  Rep.  58,  that  upon 
the  filing  of  the  petition  and  bond,  the  suit  being  removable  under  the  stat- 
ute, the  jurisdiction  of  the  state  court  absolutely  ceases,  and  that  of  the  cir- 
cuit court  of  the  United  States  immediately  attaches;  but  still,  as  the  right  of 
removal  is  statutory,  before  a  party  can  avail  himself  of  it,  he  must  show 
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upon  the  record  that  his  is  a  case  which  cocnee  within  the  provision  of  the 
statute/' 

This  opinion,  read  in  connection  with  the  authorities  cited  therein, 
declares  the  rule  to  be  that,  if  the  petition  for  removal,  taken  in  con- 
nection with  the  record  of  which  it  becomes  part,  shows  upon  its  face 
that  the  cause  is  one  removable  under  the  provisions  of  the  statutes  of 
the  United  States,  then  the  filing  of  the  petition  and  bond  terminates  the 
jurisdiction  of  the  state  court,  and  causes  that  of  the  United  States 
court  to  attach  to  the  cause.  The  state  court  has  the  right  to  decide  for 
itself  whether  the  record  shows  that  its  jurisdiction  has  been  terminated, 
and  the  United  States  court,  in  like  manner,  has  the  right  to  dejide  for 
itself,  when  a  transcript  of  the  record  is  filed,  whether  the  record  shows 
that  its  jurisdiction  has  attached.  Both  courts  in  this  matter  proceed 
at  their  peril,  but  the  rule  given  us  by  the  supreme  court  of  the  United 
States  is  that  if,  upon  the  filing  of  a  petition  for  removal  and  the  req- 
uisite .bond,  the  record  of  the  case  shows  that  it  is  a  removable  cause, 
then,  upon  the  filing  of  the  petition'  and  bond,  the  jurisdiction  of  the 
state  court  ceases,  and  that  of  the  United  States  court  attaches  to  the 
case.  It  is  not  the  presentation  of  the  petition  and  bond  to  the  court  in 
open  session  that  terminates  the  jurisdiction,  but  the  filing  the  same,  so 
that  the  same  become  part  of  the  record  of  the  particular  suit.  As  a 
matter  of  correct  practice,  not,  however,  as  affecting  the  jurisdiction,  it 
is  due  to  the  state  court  that  the  party  seeking  the  removal  should  in 
due  season  present  the  petition  for  removal  to  the  state  court,  and  in- 
voke its  consideration  thereof,  for  it  might  be  that  the  court  might  pro- 
ceefl  in  the  cause  without  actual  knowledge  of  the  fact  that  its  jurisdic- 
tion had  been  attacked.  Under  the  provisions  of  the  act  of  congress,  it 
is  made  the  duty  of  the  party  seeking  the  removal  of  a  case  to  file  the 
transcript  at  the  next  ensuing  term  of  the  circuit  court.  In  this  case 
the  terra  of  the  United  States  court  began  at  Council  Bluffs  on  September 
22d,  which  was  before  the  opening  of  the  term  of  the  district,  court  in 
Audubon  county;  and  hence  the  party  seeking  the  removal  was  required 
to  file  the  transcript  in  this  court  by  that  day,  which  was  done.  It  also 
appears  that,  upon  the  day  set  for  the  hearing  of  the  application  for  the 
appointment  of  a  receiver,  the  fact  of  the  filing  of  the  petition  for  re- 
moval and  the  accompanying  bond  was  brought  to  the  attention  of  the 
judge,  who  declined  to  consider  it  until  the  court  was  in  session  in  Au- 
dubon county.  Counsel  certainly  did  in  this  respect  all  that  could  be 
required  of  them.  When  the  term  of  this  court  opened,  September  22d, 
the  transcript  was  filed  in  this  court,  as  required  by  the  statute;  and 
thereupon  complainant,  through  his  counsel,  appeared  in  this  court, 
and  on  the  29th  of  September  moved  to. remand  the  case  to  the  state 
court.  When  the  motion  to  remand  was  filed,  the  session  of  court  in 
Audubon  county  had  not  commenced,  and  no  laches  in  any  particular 
could  be  imputed  to  the  party  seeking  the  removal  of  the  cause.  If, 
therefore,  the  record  shows  upon  its  face  that  the  cause  is  a  removable 
one,  then  the  motion  to  remand  is  not  well  taken. 
As  already  stated,  the  complainant  was  when  the  suit  was  brought,  and 
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the  removal  was  petitioned  for,  a  citizen  of  Iowa,  and  Murray  Nelson  4 
Co.  was  a  corporation  created  under  the  laws  of  Illinois.  C.  E. 
Myers  &  Co.  are  named  as  defendants,  but  their  interest  is  identical 
with  that  of  complainant,  the  controversy  in  the  case  being  between  C. 
E.  Myers  &  Co.  and  Theodore  H.  Brown,  on  the  one  hand,  and  Murray 
Nelson  <fe  Co.,  on  the  other,  between  whom  the  requisite  diversity  of 
citizenship  is  shown  to  exist.  W.  L.  May  is  declared  against  merely  as 
the  agent  of  the  corporation.  No  relief  is  asked  against  him,  and  it 
clearly  appears  that  he  is  purely  a  nominal  party;  and  the  same  is  true 
of  the  remaining  defendants,  Bell,  Dimmick,  and  Nutter.  Their  names 
appear  in  the  caption  of  the  bill,  but  they  are  not  otherwise  named  or 
mentioned,  and  hence  there  is  nothing  appearing  on  the  face  of  the  rec- 
ord showing  that  they  have  any  interest  in  the  controversy.  Being  merely 
nominal  parties,  their  presence  does  not  affect  the  jurisdiction  over  the 
actual  controversy  involved.  Wood  v.  Daris,  18  How.  467;  Bacon  v. 
Rives,  106  U.  S.  99,  1  Sup.  Ct.  Rep.  3.  In  the  bill  filed,  it  is  averred, 
not  only  tliat  Murray  Nelson  &  Co.  is  an  Illinois  corporation,  but  also 
that  it  is  a  non-resident  of  Iowa,  so  that  it  appears  upon  the  face  of  the 
record  that  the  petitioning  corporation  is  not  only  an  Illinois  corporation, 
but  that  it  is  also  a  non-resident  of  Iowa.  The  motion  to  remand  is 
overruled. 


United  States  v.  Sioux  City  &  St.  P.  R.  Co.  et  al. 

(Circuit  Courtt  N.  D.  Iow(U  W,  D.    October  Term,  1890.) 

!•  Public  Lands— Railroad  Aid  Grant. 

Act  CoDg.  May  12, 1864,  granted  to  the  state  of  Iowa,  for  the  purpose  of  aiding 
in  the  construction  of  a  railroad  from  Sionz  City  to  the  Minnesota  state  line,  and 
from  a  point  on  such  road  to  Sooth  McGregor,  every  alternate  section  of  land  for 
10  miles  from  such  roads  not  otherwise  disposed  or,  with  indemnity  for  such  dis- 
posed-of  land.  The  former  road  was  built,  except  a  part  where  all  the  granted  land 
had  been  previously  sold.  Heldj  that  said  road  was  only  entitled  to  such  part  of 
the  grant  as  was  proportioned  to  the  part  of  the  road  that  was  built, 

2,  Same. 

Said  road  having  been  decreed  to  be  entitled  to  only  a  moiety  of  the  land  included 
in  the  grant  to  both  roads,  it  is  entitled  to  indemnity  for  the  moiety  thus  losL 

In  Equity.     Bill  for  adjustment  of  land  grant. 
W.  H.  H.  MiUery  Atty.  Gen.,  E.  C.  Hughes,  and  W.  L.  •%,  for  com- 
plainant. 

J.  H.  &  C.  M.  Simn,  for  defendants. 

Shiras,  J.  The  congress  of  the  United  States,  by  the  act  approved 
May  12,  1864,  granted  to  the  state  of  Iowa,  for  the  purpose  of  aiding  in 
the  construction  of  a  railroad  from  Sioux  City  to  the  south  line  of  the 
state  of  Minnesota,  to  such  point  on  said  line  as  the  state  of  Iowa  might 
select,  between  the  Big  Sioux  and  the  west  fork  of  the  Des  Moines  river, 
and  also  a  line  of  railroad  from  South  McGr^or,  in  said  state,  running 
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westerly  on  or  near  the  forty-third  parallel  of  north  latitude,  to  a  point 
of  intersection  with  the  first-mentioned  line  in  the  county  of  O'Brien, 
every  alternate  section  of  land  designated  by  odd  numbers  for  10  sections 
in  width  on  each  side  of  said  roads,  not  sold,  pre-empted,  or  otherwise 
disposed  of  by  the  United  States,  it  being  further  provided  that,  for 
every  section  or  part  thereof  sold  or  disposed  of  by  the  United  States, 
within  the  10-section  limit,  the  secretary  of  the  interior  should  select  in 
lieu  thereof,  from  the  public  lands  of  the  United  States  nearest  to  the 
tiers  of  sections  first  described,  and  within  20  miles  of  the  located  line  of 
railroad,  and  included  in  the  alternate  odd-numbered  sections  or  parts 
thereof,  such  quantity  as  should  be  equal  to  the  lands  sold,  reserved,  or 
otherwise  appropriated  by  the  United  States  within  the  10-section  limit. 
The  state  of  Iowa,  by  an  act  of  its  general  assembly,  accepted  the  grant 
thus  made,  and  designated  the  Sioux  City  &  St.  Paul  Railroad  Company 
as  the  beneficiary  of  the  grant,  so  far  as  the  same  provided  for  the  build- 
ing of  a  road  from  Sioux  City  to  the  Minnesota  state  line.  That  com- 
pany accepted  the  grant,  and  on  the  27th  day  of  September,  1866,  com- 
menced the  location  of  its  line  from  Sioux  City,  completing  the  survey 
thereof  to  the  Minnesota  line  by  October  4,  1866;  and  on  the  2d  day  of 
April,  1867,  it  caused  to  be  filed  in  the  office  of  the  secretary  of  state  of 
the  state  of  Iowa  a  duly  certified  map  of  such  location,  and  on  the  10th 
day  of  July,  1867,  this  map,  with  the  certificates  of  the  governor  and 
secretary  of  state  of  Iowa,  was  filed  in  the  office  of  the  secretary  of  the 
interior  at  Washington.  On  the  26th  day  of  August,  1867,  the  commis- 
sioner of  the  general  land-office  of  the  United  States  transmitted  to  the 
local  land-oflice  at  Sioux  City  a  map  showing  the  location  of  said  line 
of  railway,  together  with  the  10  and  20  mile  limits  marked  thereon,  with 
an  official  letter  withdmwing  the  lands  numbered  by  odd  sections  from 
entry  or  sale,  and  increasing  the  price  of  the  even-numbered  sections  to 
$2.50  per  acre.  In  the  year  1869  the  railroad  company  made  and  filed 
in  the  land-office  at  Sioux  City  selections  of  all  the  lands  undisposed  of 
in  the  odd-numbered  sections  within-  the  10  and  20  mile  limits,  which 
selections  amounted  to  407,870  21-100  acres.  In  the  year  1872  the 
company  commenced  the  construction  of  the  line  of  railway,  beginning 
at  the  Minnesota  state  line,  and  progressing  southwardly  until  the  line 
reached  the  town  of  Le  Mars,  in  Plymouth  county,  in  the  months  of 
July  and  August,  1872,  and  November,  1873,  the  governor  of  Iowa  filed 
with  the  secretary  of  the  interior  certificates  showing  the  construction  of 
5  sections  of  10  miles  each  of  said  railroad,  and  on  the  16th  day  of  Octo- 
ber, 1872,  and  the  25th  day  of  January,  1875,  the  secretary  of  the  inte- 
rior caused  patents  to  issue  to  the  state  of  Iowa  for  all  the  lands  selected 
within  the  place  and  indemnity  limits  of  said  grant,  covering  407,870 
21-100  acres.  The  governor  of  Iowa,  on  behalf  of  the  state,  executed 
deeds  to  the  railway  company  for  322,412  81-100  acres  of  these  lands. 
In  1879,  a  suit  in  equity  was  brought  in  the  United  States  circuit  court 
lor  the  district  of  Iowa,  on  behalf  of  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company,  as  the  successor  of  the  McGregor  &  Western  Railroad 
Company,  which  had  become  entitled  to  the  lands  granted  for  the  build- 
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ing  of  the  line  from  McGregor  to  the  point  of  intersection  with  the  Sioux 
City  line,  against  the  SioHX  City  &  St.  Paul  Company,  for  the  purpose 
of  settling  the  rights  of  the  respective  companies  to  the  lands  embraced 
within  the  overlapping  limits  of  the  two  grants,  when  the  lines  of  railway 
approached  each  other.  The  supreme  court  of  the  United  States  held  that 
the  grant  must  be  construed  to  be,  within  the  overlapping  limits,  a  grant 
in  common,  and  that  each  company  was  entitled  to  one-half  the  lands; 
that  the  lands  within  the  10-mile  limit  of  each  road  were  to  be  equally 
divided,  as  well  as  the  indemnity  lands  outside  the  10  but  within  the  20 
mile  limits  of  both  roads;  but  that  neither  company,  in  placing  indem- 
nity lands,  could  invade  the  10-mile  limit  of  the  other  company.  Siaux 
(My  <fc  St.  P.  R.  Oo.  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  117  U.  S.  406,  6 
Sup.  Ct.  Rep,  790.  Based  upon  this  ruling,  a  decree  in  partition  was 
entered  in  the  case,  which  had  the  eflFect  of  conveying  to  the  Chicago, 
Milwaukee  &  St.  Paul  Company  41,687  52-100  acres  of  the  land  which 
had  been  previously  deeded  by  the  state  of  Iowa  to  the  Sioux  City  &  St. 
Paul  Company.  Deducting  these,  there  remains  of  the  lands  deeded  to 
the  defendant  company  260,726  29-100  acres,  which  it  has  sold  or  dis- 
posed of,  and  the  title  to  which  is  not  questioned.  Of  the  407,870 
21-100  acres  of  selected  lands  conveyed  to  the  state  of  Iowa  in  trust 
under  the  provisions  of  said  grant,  there  remain  undisposed  of  800 
acres  in  Dickinson  county,  and  21,179  85-100  acres  in  O'Brien  county, 
which  the  state  of  Iowa  refuses  to  convey  to  the  railway  company, 
claiming  that  the  same  has  not  been  earned  by  the  defendant  com- 
pany. The  time  limited  in  the  act  of  congress  of  May  12,  1864,  within 
which  the  state  of  Iowa  was  to  cause  the  building  of  the  lines  of  railway 
named  in  the  act,  has  long  since  passed  by,  and  no  further  rights  to 
the  lands  under  that  grant  can  be  hereafter  acquired  by  any  action  on 
part  of  the  state  or  the  railroad  company.  The  bill  in  the  present  cause 
was  filed  under  the  provisions  of  the  act  of  congress  of  March  3, 1887,  pro- 
viding for  the  adjustment  of  land  grants  in  aid  of  the  construction  of  rail- 
ways, and  the  forfeiture  of  unearned  lands;  and  the  issues  presented  re- 
quire a  construction  of  the  grant  in  question  in  order  to  determine  the 
lands  to  which  the  defendant  company  has  become  entitled.  Counsel 
for  the  respective  parties  have  very  fully  and  ably  discussed  tlie  questions 
involved,  and  have  submitted  to  the  court  well-digested  briefs  of  the 
points  and  the  authorities  relied  upon.  I  shall  not  attempt  to  touch 
upon  all  the  points  and  authorities  thus  presented,  but  shall  confine  myr 
self  to  a  statement  of  the  conclusions  reached  upon  the  few  general  points 
which,  as  I  conceive  it,  must  control  the  rights  of  the  parties. 

In  construing  grants  of  the  nature  of  the  one  now  in  question,  the 
object  sought  to  be  accomplished  must  be  ever  borne  in  mind,  for  this 
is  what  the  subsidiary  provisions  of  the  law  are  intended  to  accomplish. 
As  is  said  by  the  supreme  court  in  Railroad  Co.  v.  Barney,  113  U.  S. 
618,  5  Sup.  Ct.  Rep.  606,  these  land  grants  "are  to  receive  such  a  con- 
struction as  will  carry  out  the  intent  of  congress,  however  difficult  it 
might  be  to  give  full  effect  to  the  language  used,  if  the  grants  were  by 
instruments  of  private  conveyance.     To  ascertain  that  intent,  we  must 
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look  to  the  condition  of  the  coantry  when  the  acts  were  passed,  as  well 
as  to  the  purpose  declared  on  their  face,  and  read  all  parts  of  them  to- 
gether.'' Can  there  be  any  d^oubt  of  the  purpose  which  congress  had  in 
view  when  it  passed  the  act  making  the  grant  in  question?  Was  not 
such  purpose  to  secure  the  construction  of  a  line  of  railway  from  Sioux 
City  to  the  Minnesota  state  line?  This  is  the  purpose  declared  upon  the 
face  of  tlie  act,  as  well  as  the  one  which  all  the  other  circumstances 
clearly  indicate.  To  accomplish  this  purpose^  congress  was  willing  to 
grant  all  the  public  lands,  not  otherwise  disposed  of,  found  within  the 
alternate  sections  designated  by  odd  numbers  within  10  miles  of  the  lo- 
cated line  of  railway,  with  the  right  to  select,  within  a  limit  of  20  miles 
from  the  odd-numbered  sections,  such  quantity,  if  the  same  could  be 
found  not  otherwise  disposed  of,  as  should  equal  the  number  of  acres 
falling  within  the  10-mile  limit  excepted  from  the  grant  by  reason  of 
having  been  sold  or  otherwise  disposed  of  by  the  United  States.  There 
is  no  guaranty  by  the  United  States  that  the  quantity  of  land  covered 
by  the  grant  should  equal  any  fixed  number  of  acres,  either  for  the 
construction  of  the  entire  road  or  any  portion  thereof.  The  extent  of 
the  grant  and  the  limitations  thereto  are  fixed  by  the  terms  of  the  act, 
but  there  is  no  attempt  to  state  the  number  of  acres  that  the  grant  would 
in  fact  cover,  and  the  exceptions  named  in  :the  act  clearly  show  that  it 
was  expected  that  the  company  undertaking  the  construction  of  the  line 
of  proposed  railway  must  be  content  with  whatever  quantity  of  land  it 
was  ultimately  found  was  covered  by  the  grant,  and  in  fact  conveyed  by 
it.  This  quantity  of  lands,  whatever  the  number  of  acres,  the  United 
States  granted  for  the  purpose  of  securing  the  building  of  a  line  of  rail- 
way from  Sioux  City  to  the  Minnesota  state  line,  and  the  defendant  com- 
pany, when  it  accepted  the  grant,  undertook  to  build  that  line,  and  not 
a  part  of  it.  To  entitle  the  company  to  the  entire  quantity  of  lands  cov- 
ered by  the  grant,  whether  more  or  less,  it  was  required  to  build  the 
line  of  road  named.  Part  performance  on  its  part  would  not  entitle  it 
to  demand  entire  performance  on  the  part  of  the  United  States.  The 
company,  having  i'ailed  to  build  the  entire  line,  could  not,  equitably, 
demand  payment  for  more  than  the  number  of  miles  actually  constructed, 
and  this  much  the  United  States  is  willing  to  concede  the  company  may 
demand.  The  fact  that,  in  the  third  paragraph  of  the  act  of  congress, 
it  is  provided  that,  upon  the  completion  of  each  section  of  10  miles^  the 
secretary  of  the  interior  should  issue  to  the  state  of  Iowa  patents  for  100 
sections  of  land  for  the  benefit  of  the  company,  cannot,  when  read  in 
connection  with  the  other  sections  of  the  act,  be  construed  to  mean  that, 
by  the  building  of  10  miles,  the  company  absolutely  earned  the  100 
sections.  The  work  contracted  to  be  done  was  an  entirety,  to-wit,  the 
line  from  Sioux  City  to  the  southern  boundary  of  Minnesota,  and  the 
compensation  to  be  paid  by  the  United  States  was  the  total  number  of 
acres  of  land  covered  by  the  grant,  and  the  provisions  of  paragraph  3 
only  fix  the  time  for  partial  payments  to  be  made,  and  are  not  intended 
to  change  the  clear  meaning  of  the  granting  clause  of  the  act.  It  must 
therefore  be  held  that  the  company  is  entitled  to  such  portion  of  the 


Digitized  by 


Google 


UNITED  STATES  V.  SIOUX  CITY   A  ST.  P.  B,  00.  621 

lands  actually  covered  by  the  grant  as  the  number  of  miles  of  road  act- 
ually constructed  bears  to  the  total  length  of  the  located  line  from  Sioux 
City  to  the  southern  boundary  of  Minnesota.  On  behalf  of  the  United 
States  it  is  claimed  that  the  company  is  limited  in  its  selections  for  each 
10-mile  section  of  completed  road  to  the  lands  found  within  the  10  and 
20  section  limits  of  each  completed  section.  Whatever  might  be  the 
limitation,  when  selecting  the  lands  as  each  10  miles  was  completed,  I 
do  not  think  any  such  restriction  is  applicable  upon  a  final  settlement 
of  the  rights  of  the  parties.  As  I  constme  the  grant,  congress  agreed 
to  give,  in  consideration  of  the  building  the  entire  line  of  road,  a  quan- 
tity of  land  equal  to  the  amount  of  the  alternate  sections  within  a  limit 
of  10  sections  on  each  side  of  the  located  line  throughout  its  entire 
length,  provided  such  quantity  could  be  found  within  the  20-mile  limit. 
The  grant  is  not,  so  many  acres  for  each  mile,  or  each  section  of  10 
miles,  but  so  much  for  the  entire  line.  If  the  contention  of  the  United 
States  in  this  particular  is  correct,  it  would  follow  that,  if  the  company 
had  built  the  line  from  Sioux  City  to  Le  Mars  only,  it  could  get  noth« 
ing,  as,  in  effect,  there  were  no  lands  coterminous  to  that  part  of  the 
line  on  which  the  grant  could  act.  If  the  building  of  the  line  from 
Sioux  City  to  Le  Mars  would  not  have  earned  any  of  the  grant,  for  the 
reason  stated,  then  the  building  thereof  from  Le  Mars  to  the  Minnesota 
line  would  earn  all  that  the  grant  covers;  and  this  is  what  is  claimed  by 
the  company,  and  is  resisted  by  the  United  States,  when  applied  to  "the 
actual  state  of  the  case,  which  is,  that  the  company,  finding  that  the 
grant  would  not  cover  lands  over  the  entire  length  of  proposed  road, 
built  the  road  southwardly  from  the  Minnesota  line,  going  no  further 
than  the  town  of  Le  Mars.  The  conclusion  reached  on  this  point  is  that 
the  right  of  selection  extends  over  the  entire  length  of*  the  proposed 
road,  and  is  not  limited  to  the  tiers  of  sections  coterminous  to  the  line 
■  of  railway  actually  built. 

This  view  practically  disposes  of  the  next  point  at  issue  between  the 
parties,  which  is,  whether  the  defendant  company  can  make  claim  to  in- 
demnity for  the  moiety  of  lands  which  passed  to  the  Chicago,  Milwau- 
kee &  St.  Paul  Railway  Company  under  the  decision  of  the  supreme 
court  in  the  case  already  cited  from  117  U.  S.  406,  6  Sup.  Ct.  Rep.  790. 
On  behalf  of  the  United  States  it  is  argued  that,  as  the  two  grants  were 
made  in  one  act,  it  must  have  been  the  intent  to  limit  each  company  to 
a  moiety  thereof,  and  that  by  mere  construction  the  grant  should  not  be 
extended  beyond  the  fair  import  of  its  language.  The  terms  of  the  grant, 
however,  are  explicit,  and  embrace  every  alternate  section  along  the  en- 
tire length  of  the  road  within  the  10-section  limit,  with  the  proviso  that 
if,  upon  the  definite  location  of  the  line,  it  was  found  that  the  United 
States  had  sold  or  permitted  pre-emption  or  homestead  rights  to  attach 
to  any  of  these  alternate  sections,  or  that  the  same  had  been  reserved  by 
the  United  States  for  any  purpose  whatever,  then  indenmity  lands  should 
be  selected  in  lieu  thereof,  within  the  20-mile  limit.  Upon  the  location 
of  defendant's  line,  it  was  found  that  a  moiety  of  the  alternate  sections 
had  been  reserved  by  the  United  States  for  the  purpose  of  aiding  in  the 
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construction  of  another  line  of  railway,  and,  hence,  to  replace  these 
lands,  the  defendant  company  could  resort  to  the  lands  within  the  lim- 
its of  the  grant  lying  outside  of  those  passing  to  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company.  If  the  grant  to  the  McGregor  line  had 
been  niade  by  another  act  of  congress,  it  could  not  be  claimed  that  it  did 
not  reserve  lands  within  the  meaning  of  the  exception  found  in  the  pres- 
ent act  so  as  to  entitle  the  defendant  company  to  claim  indemnity  there- 
for, and  the  mere  fact  that  the  two  gr^ints  are  found  in  one  act  of  con- 
gress, instead  of  in  two,  does  not  change  the  result  in  this  particular.  I 
hold,  therefore,  that  the  grant  is  not  limited  to  one-half  of  the  alternate 
sections  found  within  the  overlapping  limits  of  the  two  grants,  and  that 
the  defendant  company  is  entitled  to  make  claim  for  the  proper  portion 
of  the  lands  that  were  reserved  for  the  McGregor  road,  and  which  passed 
to  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company.  As  already 
stated,  in  the  year  1867,  the  commissioner  of  the  general  land-oflSce 
transmitted  to  the  local  land-office  at  Sioux  City  an  official  map  show- 
ing the  located  line  of  the  railway,  and  the  10  and  20  mile  limits  there- 
from. In  1887,  a  succeeding  commissioner  of  the  general  land-office 
prepared  another  map,  which,  to  some  extent,  changes  these  limits,  and 
the  question  is  mooted  which  should  be  followed  in  adjusting  the  rights 
of  the  parties.  It  may  be  true,  as  claimed,  that  the  later  map  is  the 
more  accurately  drawn,  but  it  not  being  claimed  that  the  original  map 
is  in  any  way  affected  by  fraud  or  serious  mistake,  I  think  it  should 
govern  in  ascertaining  the  rights  of  the  parties.  It  was  made  at  the 
time  it  became  necessary  to  define  the  limits  in  question.  It  presents 
or  represents  the  view  of  the  land  department  at  that  time,  and  must  be 
held  to  have  governed  and  controlled  the  local  land-office  and  all  third 
parties  since  its  execution.  It  is  impossible  to  now  know  how  many 
titles  and  rights  are  based  thereon,  and  it  is  always  unwise  to  discredit, 
without  good  reason,  documents  which  have  been  accepted  and  acted 
upon  by  the  community  at  large.  As  an  original  proposition,  under 
the  express  terms  of  the  act,  in  selecting  indemnity  lands  within  the  20- 
mile  limit,  it  was  the  duty  of  the  secretary  of  the  interior  to  make  the 
selections  from  the  tiers  of  sections  nearest  to  the  place  limits;  but  if  by 
any  means  other  selections  were  in  fact  made  and  patented  to  the  state, 
and  by  the  state  to  the  defendant  company,  that  fact  qannot  be  availed 
of  by  the  defendant  as  a  defense  to  the  present  bill  for  a  proper  and  eq- 
uitable adjustment  of  the  rights  of  the  parties.  The  defendant  has  no 
right  to  any  of  these  lands,  except  as  they  may  have  been  earned  under 
the  terms  of  the  grant,  and  it  cannot  be  heard  to  say  that  any  of  them 
were  wrongly  selected,  so  long  as  it  claims  them  under  the  grant.  The 
act  of  congress  of  March  3,  1887,  on  which  this  suit  is  based,  makes  it 
the  duty  of  the  department  and  of  the  courts,  in  dealing  with  this  mat- 
ter of  the  readjustment  of  these  land  grants,  to  carefully  protect  the  rights 
and  equities  of  adtual  settlers.  Hence,  the  rule  should  be  followed  that 
in  making  such  adjustment,  so  far  as  it  may  be  possible  to  do  so,  actual 
settlers  shall  not  be  deprived  of  their  farms  or  homes,  even  if,  to  do  so, 
it  may  require  the  apportionment  to  the  compaay  of  a  section  or  other 
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quantity  of  land  within  the  indemnity  limits,  which  would  not  fall  within 
the  nearest  tiers  of  sections.  I  have  thus  indicated  the  conclusions  I 
have  reached  upon  the  general  propositions  discussed  by  counsel,  but 
have  not  attempted  to  deal  with  the  question  of  details.  If,  in  the 
application  of  these  rules  to  the  special  facts,  counsel  cannot  agree  as  to 
the  results,  such  difi'erences  must  be  hereafter  presented;  but  I  trust  the 
foregoing  opinion  is  sufficiently  explicit  to  enable  counsel  to  frame  a 
prop'er  decree  thereunder. 


Kbllner  v.  Mutual  Life  Ins.  Co.  of  New  York. 

(Circuit  CouT%  D,  New  Jersey.    September  28, 1890.) 

1.  Plbading-*-Faii.ubb  to  Replt— Etfbot. 

Where  a  complainant  makes  no  reply  to  the  pleas  filed  by  defendant,  but  sets 
them  down  for  argument,  the  truth  of  all  the  facts  stated  in  them  and  well  pleaded 
is  admitted,  and  no  objection  can  be  made  to  their  form  or  regularity. 

2.  Same— PLBA—SurFiciBNCT. 

A  bill  to  ascertain  the  surrender  value  of  a  policy  of  insurance  upon  the  life  of 
complainant  alleged  that  the  principles  and  methods  of  the  apportionment  made  by 
defendant  of  its  surplus  funds  failed  to  award  .to  complainant's  policy  the  amount 
equitably  due  to  it.  Held,  that  a  plea  alleging  that  complainant  agreed  to  ratify 
any  plans  adopted  by  the  company  for  the  equitable  distribution  of  its  surplus  and 
profits  was  not  an  answer,  for,  if  the  methods  adopted  resulted  in  an  inequitable 
division,  as  alleged,  it  was  not  the  method  complainant  agreed  to  i*atify. 

8.  LuTB  Insuranob— Conditions  op  Policy— Patmbnt  of  Premiums. 

Where  a  life  insurance  policy  is  conditioned  that,  if  the  premiums  be  not  paid 
when  due,  the  consideration  of  the  contract  shall  be  deemed  to  have  failed,  and  the 
company  shall  be  released  from  all  liability,  a  failure  to  perform  the  condition  oper- 
ates as  a  formal  release  to  the  company  of  all  lis  liabilitv  under  the  policy,  and  pre- 
cludes the  policy-holder  from  any  relief  in  equity  by  a  bill  for  accounting. 

4.  SiMB— Resoission. 

A  claim  that  the  non-payment  of  the  premiums  was  simply  a  rescission  by  the 
policy-holder  of  the  contract,  induced  by  the  discovery  of  alleged  frauds  on  the 
part  of  the  company,  cannot  be  sustained,  where  it  appears  that  he  has  had  the 
benefit  of  an  insurance  upon  his  life  for  10  years  at  a  rate  of  premium  fixed  upon  the 
hypothesis  that  the  premiums  would  be  paid  for  a  much  longer  period. 

In  Equity.     Bill  to  ascertain  value  of  life  insurance  policy, 

B.  A.  Vail,  for  complainant. 

/.  B.  Vrdmburgh  and  Robt.  SeweUj  for  defendant. 

Green,  J.  The  bill  of  complaint  in  this  cause  has  for  its  prime  ob- 
ject the  ascertainment  of  the  value  of  a  policy  of  insurance  taken  by  the 
complainant  upon  his  own  life  in  the  year  1878,  and  surrendered,  as  the 
bill  alleges,  to  the  defendant  corporation  in  1888.  The  bill  states  the 
making  of  the  contract  of  insurance  by  the  complainant  and  the  defend- 
ant, whereby,  in  consideration  of  the  paj^ment  of  $96.95  to  the  defend- 
ant corporation,  and  of  the  further  payment,  to  be  made  at  the  office  of 
the  company,  of  the  same  sum  on  the  7th  day  of  January  and  July  in 
each  year  during  the  coutinuance  of  the  contract,  the  defendant  agreed 
that  it  would  pay  to  the  complainant  on  the  7th  day  of  January,  1903| 
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the  sum  of  $5,000,  and,  in  the  event  of  the  complainant's  death  before 
that  date,  it  would  pay  the  said  sum. to  his  legal  representatives.  The 
bill  further  alleges  that  the  complainant  was  entirely  ignorant  of  the 
business  of  life  insurance  and  the  manner  in  which  it  was  conducted,  and 
that,  although  he  saw  the  annual  reports  which  were  issued  by  the  de- 
fendant alter  the  execution  of  the  said  contract,  he  did  not  understand 
them*  but,  having  confidence  in  the  integrity  of  the  officers  and  managers 
of  the  company,  he  accepted  the  reports  and  statemenis  as  true.  That 
in  1887,  however,  he  caused  all  the  annual  statements  made  by  the  com- 
pany to  be  examined  by  persons  skilled  in  the  business  of  life  insurance, 
and  expert  in  the  examination  and  analysis  of  the  accounts  appertaining 
thereto,  and  that,  from  the  reports  made  to  him  by  these  skilled  account- 
ants, he  charges,  upon  information  and  belief,  that  all  the  said  annual 
reports  so  made  by  the  defendant  were  untrue,  fictitious,  and  made  with 
the  intention  to  deceive  and  mislead  him.  The  bill  then  specifies  with 
some  particularity  the  alleged  untruthfulness  of  the  reports  which  had 
been  examined  by  the  experts,  as,  for  instance,  in  paragraph  16  et  seq. 
it  is  stated  that  the — 

"Sworn  repoi-ts  of  the  defendant  corporation  showed  that  It  had  received  in 
premiums  from  its  insured  members,  frum  1859  to  1888,  Inclusive,  upwards 
of  6323,000.000,  and  upwards  of  $100,000,000  of  interest  upon  invested  assete. 
That  from  the  Ist  day  of  January,  1879,  to  the  1st  day  of  January,  1889, 
the  amount  of  said  premium  receipts,  as  reported  bv  said  defendant  corpora- 
tion, exceeded  the  sum  of  »68,000,000  and  $54,000,'000  of  Interest  income." 

That  in  respect  to  these  items,  the  complainant — 

"Charges  the  truth  to  be  that  the  said  sums  of  money  so  reported  as  premium 
receipts  for  the  several  years  during  the  term  from  1866  to  1888,  inclusive, 
are  falsely  reported;  the  sums  so  reported  as  premium  receipts  during  those 
years  covering  and  embracing  large  sums  of  money  which  were  received  in 
the  year  prior  to  that  of  which  the  report  was  made,  and  being  already  in  the 
hands  of  the  said  defendant  corporation  either  as  invested  assets  or  as  deposit 
in  banks." 

The  complainant  further  charges  the  truth  to  be,  in  this  respect — 

"That  the  sums  so  falsely  reported  as  premium  receipts  exceeded  the  snm 
of  S143, 000,000.  That  this  sum,  so  falsely  reported  as  premium  income,  was 
made  up  and  consisted  of  dividends,  declared  and  surrendered  values,  reported 
as  premium- receipts,  when  in  fact  and  in  truth  a  large  part  thereof  had  been 
appropriated  to  the  payment  of.  surrendered  values  and  dividends  to  policy- 
holders." 

Various  other  allegations  of  the  untruthfulness  of  the  annual  reports 
are  made,  chiefly  consisting  in  charging  or  crediting  one  account  with 
large  sums  of  money  which  rightfully  and  properly  should  Jiave  been 
charged  or  credited  to  other  accounts,  and  the  bill  then  states-  - 

"That  the  purpose  and  intention  of  the  said  defendant  corporation,  in  thus 
fictitiously  and  falsely  disposing  of  its  premium  income  and  amount  of  new 
business  issued  and  amount  of  business  canceled,  was  to  make  a  false  and  de- 
ceptive showing  of  its  business  for  the  purpose  of  deceiving  the  complainant 
and  other  members  of  said  corporation  and  the  insuring  public,  and  conceal- 
ing the  true  state  and  condition  of  its  affairs." 
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And,  further — 

To  create  false  and  fictitious  ratios  of  expense  to  actual  premium  income* 
such  as  would  show  to  the  complainant  and  the  insuring  public  that  its  af- 
fairs were  economically  administered*  when  in  truth  and  fact  the  expenses  of 
the  defendant  corporation  were  of  far  greater  proportion  to  its  actual  pre- 
mium income  tlian  they  should  have  been." 

The  bill  then  alleges  that,  upon  being  informed  of  the  manner  in 
which  the  defendant  was  conducting  its  business,  the  complainant  dis- 
covered that  the  result  was  to  defraud  him  and  the  other  members  out 
of  the  equitable  share  of  the  surplus  and  profits  due  to  them  under  the 
provisions  of  the  charter  of  the  company.  That  thereupon  the  complain- 
ant demanded  an  accounting  should  be  made  upon  his  policy  of  insur- 
ance, and  he  be  paid  by  the  defendant  the  equitable  cash  surrender  value 
thereof,  which  the  defendant  refused  to  do  at  that  time,  but  in  August, 
1888,  did  offer  the  complainant  $850  as  the  full  value  of  his  policy. 
That  this  sum  the  complainant  refused,  insisting  that  such  value  ex- 
ceeded $3,000,  and  thereupon  he  filed  his*  bill  of  complaint. 

The  prayer  of  the  bill  is  for  an  account  to  be  taken  of  all  the  business 
and  transactions  of  the  company  from  the  1st  day  of  January,  1878,  to 
and  including  the  21st  day  ot  December,  1888,  and  that  the  defendant 
be  decreed  to  pay  to  the  complainant  the  full,  fair,  and  equitable  sur- 
render value  of  his  policy,  and  for  other  relief.  To  this  bill  of  complaint 
the  defendant  has,  by  leave  of  the  court,  interposed  four  special  pleas, 
and,  in  pursuance  of  the  requirements  of  the  thirty-second  rule  in  equity, 
has  fortified  the  pleas  with  an  answer  denying  explicitly  the  fraud  specially 
chargefl  in  the  bill;  that  the  complainant  was  induced  to  enter  into  the 
contract  of  insurance  by  false  and  fictitious  statements  made  by  the  de- 
fendant; and  also  denying  that  the  complainant  ever  surrendered  his 
contract  or  policy,  or  that  the  defendant  evej  accepted  such  surrender, 
or  that  it  ever  offered  to  pay  the  sum  of  $850,  or  any  other  sum,  as  the 
full  and  equitable  value  of  the  complainant's  policy,  or  for  any  other  ob- 
ject or  purpose  whatever.  The  pleas,  stripped  of  their  legal  and  formal 
verbiage,  are  practically  as  follows: 

"(1)  That  in  making  application  for  the  policy,  tlie  complainant,  in  writing, 
agreed  that  the  contract  about  to  be  entered  into  between  himself  and  tlie  de- 
fendant was  to  be  in  all  respects  construed  and  interpreted  under  and  by  vir- 
tue of,  and  in  accordance  with,  the  law  of  New  York,  tlie  place  of  the  con- 
tract being  expressly  agreed  to  be  the  principal  office  of  the  company  in  the 
city  of  New  York;  that  by  the  policy  the  conditions  of  the  application  I>ecame 
a  part  of  the  contract,  and  could  not  be  waived  except  by  formal  release;  that 
tliey  were  in  fact  never  waived;  tliat  the  contracts  of  the  defendant  company 
made  with  other  policy-liolders,  in  all  respects  similar  to  the  one  made  with 
tlie  complainant,  have  been  construed  by  the  highest  court  in  the  state  of 
New  Yorlc,  and  by  that  court  it  has  been  held  that  no  relationship  of  trustee 
and  eestiit  que  trust  exists  between  the  parties  by  virtue  of  the  contract;  that 
the  policy- liolder  has  a  full,  complete,  and  adequate  remedy  at  law  for  any 
breach  of  the  contract  made  with  him,  and  cannot  claim  relief  in  equity  by  a 
bill  for  an  accounting.  (2)  That  the  contract  in  question  was  broken  by  the 
complainant,  and,  by  its  terms,  forfeited  by  his  repeated  defaults  in  payment 
of  premium  due  before  the  commencement  of  this  suit,  and  thereby  the  de* 
v.43K.no.l0— 40 
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fendant  was  released  from  all  liability  under  it.  (3)  That  there  Is  no  provis- 
ion in  charter  or  in  the  contract  of  insurance  to  pay  to  a  policy-holder  any 
money  upon  the  surrender  of  the  policy,  but  such  payment  is  forbidden.  (4) 
The  complainant  has  agreed  to  ratify  and  accept  any  plan  adopted  by  the  com- 
pany for  the  equitable  distribution  of  its  surplus  and  profits." 

The  bill  and  pleas  were  set  down  for  hearing  under  the  thirty-third 
rule  in  equity.  As  the  complainant  has  made  no  reply  to  the  pleas, 
but  set  them  down  for  argument,  the  truth  of  all  facts  stated  in  them 
and  well  pleaded  is  admitted.  Farley  v.  Kittaon,  120  U.  S.  303,  7  Sup. 
Ct.  Rep.  634.  Nor  can  the  complainant  take  any  exception  to  the  reg- 
ularity or  form  of  the  pleas.  If  he  desired  to  dispute  either,  he  should 
have  filed  exceptions.  Fost.  Fed.  Pr.  §  203.  Suydam  v.  JohngoUy  16  N. 
J.  Eq.  112. 

The  only  question  now  to  be  considered  relates  solely  to  the  sufficiency 
of  the  pleas,  in  point  of  law,  as  a  bar  to  the  complainant's  action.  If 
they  or  either  present  a  valid  defense,  the  bill  of  complaint  must  be  dis- 
missed. The  last  plea  stated  above  is  intended  as  an  answer  to  the 
charge  of  the  bill  that  the  profits  and  surplus  moneys  of  the  company 
have  been  falsely,  unfairly,  and  inequitably  apportioned  or  divided  by 
the  company,  to  the  loss  of  the  complainant.  It  alleges,  in  substance, 
that  the  complainant  agreed,  in  advance  of  such  apportionment  or  dis- 
tribution, to  accept  and  ratify  the  principles  and  methods  adopted  by 
the  company  in  such  distribution,  and  in  its  determination  of  the  amount 
equitably  due  or  belonging  to  his  policy.  But  the  complainant  charges 
that  the  principles  and  methods  of  the  division  or  apportionment  made 
by  the  company  of  its  surplus  funds  fails  in  that  very  particular  of  award- 
ing to  his  policy  the  amount  equitably  due  to  it.  It  is  evident  upon 
the  mere  statement  of  the  charge  that  the  plea  is  not  an  answer.  Ad- 
mitting that  the  complainant  did  in  advance  ratify  the  plan  thereafter 
to  be  adopted  by  the  company  in  distributing  its  surplus  among  policy- 
holders, which  would  give  to  his  policy  its  equitable  share,  it  is  quite 
clear  that  he  assented  to  nothing  more.  The  plan  wliich  he  ratified,  if 
there  could  be,  under  these  circumstances,  such  a  precedent  ratification 
of  a  method  thereafter  to  be  originated,  was  such  as  would  give  him  his 
equitable  share.  The  method  of  distribution  and  the  share  of  surplus 
were  inseparably  connected,  as  cause  and  result.  If  the  method  resulted 
in  an  inequitable  division,  then  it  follows  that  the  method  adopted  was 
not  the  method  which  the  complainant  agreed  to  ratify.  The  charge  in 
the  bill  of  complaint  is  that  such  was  the  result  of  the  principles  and 
methods  adopted.  Hence.it  is  no  answer  to  say  that  the  complainant 
ratified  some  other  principle  or  method  of  distribution.  This  plea  is 
overruled. 

The  plea  of  the  defendant,  by  it  secondly  pleaded,  raises  a  very  seri- 
ous question.  In  effect,  it  avers  that  the  complainant  has  no  right  of 
action  against  the  defendant,  because  he  voluntarily  failed  or  refused  to 
pay  to  the  defendant  the  semi-annual  premiums  due,  according  to  the 
terms  of  the  contract  of  insurance,  on  the  8th  day  of  January  and  7th 
day  of  Jidy,  1889,  before  the  commencement  of  his  suit;  that  this  de- 
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fault  worked  not  only  a  forfeiture  of  the  contract  of  insurance,  but  as  well 
defeated  and  made  void  all  obligations  of  the  defendant  arising  under 
that  contract;  and  that  the  contract  thereby  became,  by  its  very  terms 
and  the  force  of  its  conditions,  null  and  absolutely  void,  and  thereafter 
had  no  existence  in  fact.  These  facts  are  well  pleaded,  and  are  to  be 
taken  as  true.  It  is  difficult  to  see  how  the  complainant,  under  these 
circumstances,  has  any  standing  in  court.  The  business  of  life  insurance 
is  8m  generis.  It  differs  widely  from  fire  insurance,  and  is  controlled  by 
principles  essentially  variant  from  those  which  limit  the  latter.  Briefly 
stated,  it  may  be  said  to  rest  upon  the  operation  of  two  distinct,  yet  closely 
connected,  factors,  —  the  average  expectation  of  life  and  the  cumulative 
power  of  interest  compounded.  In  other  words,  the  two  somewhat  un- 
certain elements  which  life  insurance  seeks  to  reduce  to  the  precision 
and  certainty  of  a  mathematical  proposition  are  the  average  length  of  life 
accorded  to  a  thoroughly  well  man,  on  the  one  hand,  and  the  earning 
capacity,  for  a  certain  definite  term  of  years,  of  a  certain  sum  of  money 
to  be  paid  certainly  on  a  fixed  date  during  that  life,  on  the  other.  It  is 
by  the  skillful  use  of  these  two  factors  that  life  insurance  corporations 
are  enabled  to  fix  and  determine,  as  the  very  foundation  of  their  busi- 
ness, the  sum  of  money  or  premium  which  must  be  paid  by  the  insured 
to  them,  as  a  just  consideration  for  their  contract  of  insurance;  to  enable 
them,  in  fact,  to  fulfill,  honestly  and  promptly,  their  part  of  the  contract. 
It  is  perfectly  clear,  therefore,  that  promptness  of  payment  of  such  yearly 
premium,  when  fixed  at  the  times  designated  for  such  payment,  is  nec- 
essary and  absolutely  essential  to  the  honest  conduct  of  life  insurance. 
If  there  be  uncertainty  as  to  such  payment  of  premium,  all  calculations 
based  upon  its  prompt  and  certain  receipt  must  be  seriously  disturbed, 
if  not  radically  destro3''ed,  resulting,  finally  and  surely,  in  the  disastrous 
colla)}se  of  the  entire  business  scheme.  And  it  is  because  of  this  that 
the  courts,  both  United  States  and  state,  have,  almost  without  exception, 
held  that  in  a  contract  of  life  insurance  the  condition  of  payment  of 
premium  on  a  certain  fixed  date  is  of  its  ver}'^  essence;  and  if  the  con- 
tract provides,  as  a  penalty  for  the  breach  of  such  condition,  that  it  shall 
thereupon  become  null  and  void,  and  all  payments  theretofore  made  shall 
be  forfeited  to  the  company,  equity  will  not  aiford  any  relief.  This  prin- 
ciple is  stated  very  strongly  by  Mr.  Justice  Bradley,  in  delivering  the 
opinion  of  the  court  in  Insurance  Co.  v.  Statkam,  98  U>  8.  24.     He  says: 

"It  must  be  conceded  that  promptness  of  payment  is  essential  in  the  busi- 
ness of  life  insurance.  All  the  calculations  of  the  insurance  company  are 
based  on  the  hypothesis  of  prompt  payments.  They  not  only  calculate  on  the 
receipt  of  tbe.premiums  when  due,  but  on  compounding  interest  upon  them. 
It  is  on  this  basis  that  they  are  enabled  to  offer  assurance  at  the  favorable 
rates  they  do.  Forfeiture  for  non-payment  is  a  necessary  means  of  protecting 
themselves  from  embarrassment.  Unless  it  were  enforceable,  the  business 
would  be  thrown  into  utter  confusion.  It  is  like  the  forfeiture  of  shares  in 
mining  enterprises,  and  all  other  hazardous  undertakings.  There  must  be 
power  to  cut  off  unprofitable  members,  or  the  success  of  the  whole  scheme  is 
endangered.  The  insured  parties  are  associates  in  a  great  scheme.  This  as- 
sociate relation  exists  whether  the  company  be  a  mutual  one  or  not.    Each 
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is  interested  in  the  engagements  of  all,  for  out  of  the  co-existence  of  many 
risks  arises  the  law  of  average,  which  underlies  the  whole  business.  *  *  * 
Delinquency  cannot  be  tolerated  or  redeemed  except  at  the  option  of  the  com- 
pany. *  *  *  When  no  stipulation  exists*  it  is  the  general  understanding 
tiiat  time  is  material,  and  that  the  forfeiture  is  absolute  if  the  premium  be 
not  paid.  «  4>  *  xhe  case,  therefore,  is  one  in  which  time  is  material, 
and  of  the  essence  of  the  contract.  Non-payment  at  the  day  involves  abso- 
lute forfeiture,  if  such  be  the  terms  of  the  forfeiture.  Courts  cannot,  with 
safety,  vary  the  stipulation  of  the  parties  by  introducing  equities  for  the  relief 
of  the  assured  against  their  own  negligence." 

The  same  principle  was  asserted  in  Klein  v.  Insurance  Co.,  104  U.  S. 
88.  In  this  case  it  was  held  by  the  court  that  a  condition  in  a  policy 
of  life  insurance  that  if  the  stipulated  premium  shall  not  be  paid  on  or 
before  a  certain  day  the  policy  shall  cease  and  determine  is  of  the  very 
essence  of  the  contract,  and  that  a  court  of  equity  could  not  afford  any 
relief  against  a  forfeiture  caused  by  a  failure  to  pa}'  the  premium  at  the 
time  fixed.  Mr.  Justice  Woods,  in  delivering  the  opinion  of  the  court, 
says: 

"A  life  insurance  policy  usually  stipulates — First,  for  the  payment  of  pre- 
miums;  second,  for  their  payment  on  a  day  certain ;  and,  third,  for  the  forfeiture 
of  tlie  policy  in  default  of  punctual  payment.  Such  are  the  provisions  of  the 
policy  which  is  the  basis  of  this  suit.  Each  of  these  provisions  stands  on  pre- 
cisely the  same  footing.  If  the  payment  of  the  premiums,  and  their  payment 
on  the  day  they  fall  due,  are  of  the  essence  of  the  contract,  so  is  the  stipula- 
tion for  the  release  of  the  company  from  liability  in  default  of  punctual  pay- 
ment. Xo  compensation  can  be  made  a  life  insurance  company  for  the  gen- 
eral want  of  punctuality  on  the  part  of  its  patrons.  ♦  ♦  *  If  the  assured 
can  neglect  payment  at  maturity,  and  yet  suffer  no  loss  or  forfeiture,  premi- 
ums will  not  be  punctually  paid.  To  hold  a  company  to  its  promise  to.  pay 
the  insurance  notwithstanding  the  default  of  the  assured  in  making  punctual 
payment  of  the  premiums  is  to  destroy  the  very  substance  of  the  contract. 
This  a  court  of  equity  cannot  do. " 

The  issue  raised  by  the  plea  which  is  now  being  considered  seems  to 
bring  this  case  directly  within  the  rulings  of  the  cases  cited.  The  con- 
tract into  which  the  complainant  entered  with  the  defendant,  after  pro- 
viding for  the  payment  of  a  certain  fixed  sura  or  premium  upon  a  cer- 
tain day  named,  contains  this  condition: 

"If  any  premium,  or  installment  of  a  premium,  on  this  policy  shall  not  be 
paid  when  due,  the  consideration  of  this  contract  shall  be  deemed  to  have 
failed,  and  the  company  shall  be  released  from  all  liability." 

It  is  an  admitted  fact  that,  previous  to  the  commencement  of  this  suit 
for  an  accounting  upon  his  policy,  the  complainant  had  voluntarily  made 
default  in  the  payment  of  premiums,  which  were  due,  respectively,  on 
the  7th  day  of  January. and  the  7th  day  of  July,  1889.  Clearly  the 
complainant  has  failed  to  perform  the  condition  by  which  his  contract 
was  to  be  kept  alive  and  in  force.  That  failure  compassed  the  death  of 
his  policy  of  insurance,  and  as  well  operated  as  a  formal  release  to  the 
company  of  all  liability  that  then  existed  or  could  arise  under  it.  By 
his  own  act  he  destroyed  the  contract  which  he  now  seeks  partly  to  en- 
force.    How  can  a  non-existent  contract,  if  there  can  be  such  a  thing. 
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lave  any  value,  pecuniary  or  otherwise?  Or,  if  this  contract  can  be 
said  to  have  value,  how  can  it  be  in  any  sense  an  obligation  of  the  de- 
fendant, to  whom  the  complainant  has  given  a  fall  release  from  all  liability 
arising  under  or  out  of  it?  The  only  answer  which  is  made  on  behalf 
of  the  complainant  to  the  defendant  in  this  behalf  is  that  the  complain- 
ant's failure  to  pay  the  premium  when  due  was  a  simple  rescission  by 
him  of  the  contract,  induced  by  the  discovery  of  the  allied  frauds,  set 
out  in  the  bill  of  complaint,  which  rescission  did  not  affect  any  right 
theretofore  accrued  to  him  under  the  policy.  That  fraud  in  the  in- 
ception of  a  contract  will  justify  and  authorize  a  rescission  is  well  settled. 
But  it  is  equally  well  settled  that  a  contract  cannot  be  rescinded  unless 
the  parties  thereto  can  be  restored  to  the  same  condition  in  which  they 
were  when  the  contract  was  made.  It  is  apparent  from  the  nature  of 
the  contract  into  which  these  parties  entered  that  this  cannot  be  done. 
For  a  period  of  10  years,  or  thereabouts,  the  life  of  the  complainant  has 
been  insured  for  a  large  sum  of  money  by  the  defendant.  Such  obliga- 
tion of  assurance  has  been  a  burden  upon,  and  borne  by,  the  defendant, 
for  which  it  has  received  no  adequate,  or,  at  least,  no  fairly  adjusted, 
compensation.  The  rate  of  annual  payments  by  the  complainant  to  the 
defendant  was  fixed  and  determined  upon  the  hypothesis  that  the  premi- 
ums would  be  paid,  without  interruption  or  failure,  for  a  much  longer 
term  than  10  years.  For  an  insurance  secured  by  a  contract  which  is 
to  terminate  in  10  years  a  much  lai^er  annual  premium  would  be  re- 
quired and  demanded  than  for  one  which  is  to  terminate  in  25  years, 
which  was  the  life  of  the  contract  in  question.  Hence  it  is  apparent 
that  for  a  period  of  10  years  the  complainant  has  had  the  benefit  of  an 
insurance  upon  his  life  at  a  rate  of  premium  much  lower  than  the  risk 
fairly  and  honestly  required,  and  which  rate  has  been  made  too  low  by 
his  own  act  of  alleged  rescission.  In  other  words,  if  he  has  worked  a 
rescission  of  the  contract,  in  the  legal  acceptation  of  that  term,  instead, 
thereby,  of  restoring  the  defendant  to  the  condition  in  which  it  was  at 
the  time  the  contract  was  entered  into,  he  has  compelled  it  to  assume 
the  burden  of  a  contract  from  which  before  it  was  entirely  free,  for 
which  it  has  received  no  adequate  consideration,  and  which,  by  his  act, 
has,  in  a  most  important  particular,  been  rendered  wholly  variant  from 
the  contract  into  which  the  complainant  and  the  defendant  actually  did 
enter. 

The  default  of  the  complainant  cannot  operate  as  a  legal  rescission  of 
the  contract  upon  his  part.  Its  legal  efiect  was  to  cause  a  willful  breach 
of  a  condition,  thereby  working  a  forfeiture  of  the  contract  by  its  very 
terms,  and  releasing  the  defendant  irom  all  liability  under  it,  The  plea, 
therefore,  raises  a  complete  bar  to  the  action  of  the  complainant,  and 
upon  it  the  defendant  must  have  judgment.  This  conclusion  renders  it 
unnecessary  to  consider  the  questions  raised  by  the  other  pleas. 
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United  States  v.  Budd  ^  al. 
(Circuit  Court,  W.  D.  WasMngtoru    August  20, 1890.) 

1.  Public  Lanps— Cancellation  op  Patent. 

When  the  government  of  the  United  States  applies  for  equitable  relief,  it  must, 
like  an  individual  suitor,  do  equity  on  its  part.  In  a  suit  to  cancel  a  patent  for  land 
on  the  ground  of  error  in  issuing  it,  when  the  patentee  is  not  guilty  of  fraud,  it  is 
essential  for  the  government  to  return  the  purchase  money  to  the  patentee. 

2.  Same— Sale  of  Timber-Land. 

Within  the  meaning  of  the  act  of  June  8, 1878,  providing  for  the  sale  of  timber- 
lands  in  California  and  other  Pacific  coast  states,  lands  which  had  been  offered  at 
public  sale,  but  not  sold  by  the  United  States,  and  which  were  thereafter  with- 
drawn from  sale  because  situated  within  the  limits  of  the  land  grant  to  the  I^orth- 
em  Pacific  Railroad  Company,  belong^  to  the  class  of  unoffered  lands,  and  may  be 
lawfully  sold  as  timber-lands  under  said  act. 
8.  Same. 

The  hilly,  stony  land,  covered  with  fir  and  cedar  forest  trees,  common  in  the  west- 
ern part  of  this  state,  are  chiefly  valuable  for  timber,  and  unfit  for  cultivation, 
within  the  meaning  of  said  act,  although  the  soil  is  not  barren,  and  may  be  made  to 
yield  good  crops  after  removal  of  the  timber  and  stumps.  The  true  interpretation 
of  the  act  does  not  require  the  substitution  of  the  word  ** solely*'  for  the  word 
**  chiefly,  ^  nor  do  the  words  *^  unfit  for  cultivation  **  mean  '^  not  capable  of  being  made 
fit  for  cultivation. " 

4.  Same— Improvements. 

The  word  **  improvements,  **  as  used  in  said  act,  means  valuable  improvements. 
An  abandoned  and  dilapidated  cabin  and  remnant  of  an  abandoned  fence,  which  are 
of  no  use,  are  not  such  improvements. 

5.  Same— PRADD. 

The  fact  of  a  patentee  of  the  United  States  having  conveved  the  land  within  one 
month  after  entering  it  in  the  land-office,  and  prior  to  the  issuance  of  his  patent  to 
a  vendee,  who  at  about  the  time  of  said  transaction  also  purchased  other  lands  from 
a  number  of  persons,  who  within  a  recent  period  entered  the  lands  so  conveyed  by 
them,  respectively,  under  the  laws  of  the  United  States,  is  not  a  circumstance  from 
which  an  inference,  much  less  a  conclusion,  can  be  fairly  drawn  that  there  was  an 
agreement  between  said  patentee  and  bis  vendee,  made  prior  to  the  entry,  whereby 
the  title  to  be  acquired  should  inure  to  the  latter ;  and,  there  being  no  evidence  tendt- 
ing  to  connect  said  patentee  with  any  conspiracy,  no  inference  unfavorable  to  him 
can  be  drawn  from  evidence  tending  to  prove  that  his  vendee  had  received  convey- 
ances of  other  lands  from  other  persons,  made  pursuant  to  agreements  antedating 
entry  of  the  lands. 

fi.  Same— Rights  of  Patentee. 

A  purchaser  from  the  United  States,  under  the  act  above  referred  to,  ia  not  re- 
quired to  retain  the  land.  After  perfecting  his  right  to  it  in  good  faith,  the  jxut  diB- 
poneudi  immediately  becomes  vested  in  him,  and,  in  a  suit  to  cancel  a  patent  on  the 
ground  of  fraud,  without  evidence  of  fraud  on  the  part  of  the  patenteie  other  than 
above  indicated,  the  prayer  of  the  bill  will  be  denied. 

{Sylldbus  hy  the  Court) 

In  Equity. 

P.  H,  WinsUm,  CT.  S.  Atty.,  and  P.  C.  SuUivariy'AsBi,  U.  S.  Atty, 

B,  F,  Denrmon  and  Raleigh  Stotty  for  defendants. 

Hanford,  J.  The  defendant  David  E.  Budd  acquired  title  by  a  pair 
ent  from  the  United  States  to  a  tract  of  land  described  as  the  S.  E.  i  of 
section  12,  township  9  N.,  range  1  W.,  Willamette  meridian,  situated 
in  Cowlitz  county,  in  this  state,  and  by  direction  of  the  attorney  general 
this  suit  to  cancel  said  patent  was  commenced  in  the  di.strict  court  of  the 
second  judicial  district  of  Washington  Territory,  holding  terms  at  Van- 
couver, in  which  court  the  issues  were  made  up,  a  trial  was  had,  and  a 
decree  for  the  defendant  was  rendered.     The  cause  was  then  removed 
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by  an  appeal  to  the  supreme  court  of  the  territory  of  Washington,  and 
was  peiiding  in  the  last- mentioned  court  and  undetermined  at  the  time 
of  the  admission  of  the  state  of  Washington  into  the  Union,  whereby  i!t 
was  transferred  to  this  court.  The  testimony  introduced  upon  the  trial 
in  the  territorial  district  court  was  stenographically  reported,  and,  to- 
gether with  all  the  exhibits  and  documentary  evidence,  has  been  duly 
certified,  and  is  now  on  file  in  this  court.  It  is  assumed  by  the  court, 
because  conceded  by  all  the  parties,  that  the  case  is  now  properly  before 
the  court  for  trial  dc  now  upon  the  testimony  and  proofs  appearing  in  the 
record,  precisely  the  same  as  it  would  have  been  in  the  supreme  court 
of  the  territory  if  the  existence  of  that  court  had  continued  long  enough 
for  a  hearing  to  have  been  had  and  a  decision  of  the  case  to  have  been 
rendered  therein.  The  patent  which  the  government  is  here  asking  the 
court  to  cancel  was  issued  under  the  provisions  of  the  act  of  June  3, 
1878,  providing  for  the  sale  of  timber-lands  in  California,  Nevada,  Ore- 
gon, and  Washington  Territory.  Supp.  Rev.  St.  328.  The  first  three 
sections  of  this  act  contain  the  provisions  which  are  of  importance  in 
this  case.     They  are  as  follows: 

''Section  1.  That  surveyed  public  lands  of  the  United^ States  within  the 
states  of  California,  Oregon,  and  Nevada,  and  in  Washington  Territory,  not 
included  within  military,  Indian,  or  otlier  reservations  of  the  United  States, 
valuable  chiefly  for  timber,  but  un6t  for  cultivation,  and  which  have  not 
been  oiTered  at  public  sale  according  to  law,  may  be  sold  to  citizens  of  the 
United  States,  or  persons  who  have  declared  their  intentions  to  become  such, 
in  quantities  not  exceeding  one  hundred  and  sixty  acres  to  any  person,  or  as- 
sociation of  persons,  at  the  minimum  price  of  two  dollars  and  fifty  cents  per 
acre;  and  lauds  valuable  chiefiy  for  stone  may  be  sold  on  the  same  terms  as 
timber-lands:  provided,  that  notlnng  herein  contained  shall  defeat  or  impair 
any  bona  fide  chiim  under  any  law  of  the  United  States,  or  authorize  the  sale 
uf  any  mining  claim,  or  the  improvements  #f  any  bonaflde  settler,  or  lauds 
containing  gold,  silver,  cinnabar,  copper,  or  coal,  or  lands  selected  by  the  said 
states  under  any  law  of  the  United  States  donating  lands  for  internal  im- 
provements, education,  or  other  purposes:  and  provided,  further,  that  none 
of  the  rights  conferred  by  the  act  approved  July  26,  1866,  entitled  (1)  *  An 
act  granting  the  right  of  way  to  ditch  and  canal  owners  over  the  public 
lands,  and  for  other  purposes,*  sh}ril  be  abrogated  by  this  act.  And  all  pat- 
ents shall  be  subject  to  any  vested  and  accroed  water-rights,  or  rights  to 
ditches  and  reservoirs  used  in  connection  with  such  water-rights,  as  may 
have  been  acquired  under  and  by  the  provisions  of  said  act;  and  such  rights 
sliail  be  expressly  reserved  in  any  patent  issued  under  this  act.  Sec.  2.  That 
any  person  desiring  to  avail  himself  of  the  provisions  of  this  act  shall  file  with 
the  register  of  the  proper  district  a  written  statement  in  duplicate,  one  of 
which  is  to  be  transmitted  to  the  general  land-office,  designating  by  legal  sub- 
divisions tlie  particular  tract  of  land  he  desires  to  purchase,  setting  forth  that 
the  same  is  unlit  for  cultivation,  and  valuable  chiefly  for  its  timber  or  stone; 
that  it  is  uninhabited,  contains  no  mining  or  other  improvements,  except  for 
ditch  or  canal  purposes,  where  any  such  do  exist,  save  such  as  were  made  by 
or  belong  to  the  applicant,  nor,  as  deponent  verily  believes,  any  valuable  de- 
posit of  gold,  silver,  cinnabar,  copper,  or  coal;  that  deponent  has  made  no 
other  application  under  this  act;  that  he  does  not  apply  to  purchase  the  same 
on  speculation,  but  in  good  faith  to  appropriate  it  to  his  own  exclusive  use 
and  benetit;  and  that  he  has  not,  directly  or  indirectly,  made  any  agreement 
or  contract,  in  any  way  or  manner*  with  any  person  or  persons  whatsoever. 
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iDent  of  the  United" 

United  States  r.  Budd  et  d>     ;  any  person  except 

.  of  the  applicant  before 

^  -^  ^xT    ^    ^r.       A       '  the  district  wherein  the 
(Circuit  Court.  W.  D.  WasMngtoju    ^     ^^^^  ^^^^jj  ^^^^^  ^^,^^,y  .^ 

_  _  iid  penalties  of  perjury,  and 

'■  ^'^'L't'^^e^^^t^r^ehlit^Wikt^  ^or  said  lancls.  und  all  right 

like  an  individual  suitor,  do  equity  on  its  tt  ance  which  he  may  have  made» 

on  the  ground  of  error  in  issuing  it,  wb  ^hall  be  null  and  void.     Sec.  3. 

^essentml  for  tbe^govemment  to  return  ♦  provided  in  the  second  section  of 

2^  r.  _-_    ^  h>        .  1  ...^  ^  p^^j.  ^  notice  of  such  application,. 

jgal  subdivisions,  in  his  office  for  a 

1  the  applicant  a  copy  of  the  same  for 

.^plicant,  in  a  newspaper  published  nearest 

,  /jkt?  period  of  time.    And  after  the  expira- 

o  idverse  claim  shall  have  been  filed,  the  per- 

rnish  to  the  register  of  the  land-office  satis- 
lotice  of  the  application,  prepared  by  the  reg- 
ished  in  a  newspaper,  as  herein  required  ^ 
haracter  contemplated  in  this  act,  unoccu- 
other  than  those  excepted,  either  mining  or 
ly  contains  no  valuable  deposits  of  gold,  siU 
*.  \^nd,  upon  payment  to  the  proper  officer  ot 

K)gether  with  the  fees  of  the  register  and  the 

of  mining  claims  in  the  twelfth  section  (2) 

5;  2,  the  applicant  may  be  permitted  to  enter 

ion  to  the  general  land-office  of  the  papers 

ent  shall  issue  thereon:  provided,  that  any 

y  portion  of  the  land  may  object  in  writing 

^ao  ""  nce  01 »  p««'^"'-  t^vr  *«ijJs  so  held  by  him.  stating  the  nature  of  hi* 

i^tti^  ^^^lto\  a"^  evidence  shall  be  taken,  and  the  merits  of  said  objection 

wi"'  ^'ieter'"^*^^'  ^X  ^^^  officers  of  the  land-office,  subject  to  appeal  as  in  other 

^tifiii^^lLs,    Effect  shall  be  giv%n  to  the  foregoing  provisions  of  this  act  by 

y^/jt/  ^*^g  to  be  prescribed  by  the  commissioner  of  the  general  land-office." 

examination  of  this  statute  shows  that  it  was  franied  with  great 
and  that  congress  intended  by  its  own  provisions,  and  the  regula- 
A>ns  which  it  authorizes  the  secretary  of  the  interior  to  make,  to  insure 
such  publicity  of  all  proceedings, 'and  such  delays  and  opportunities  for 
jj^vestigation  and  deliberation,  as  to  render  frauds  and  evasions  of  its 
provisions  certain  of  exposure  before  the  acquisition  of  title  to  any  tract 
of  land  could  be  finally  completed  under  it  by  the  issuance  of  a  patent. 
It  was  after  the  affidavit  required  by  the  second  section  of  the  act  had 
been  made  and  filed  by  the  defendant  Budd,  and  after  he  had  given  the 
notice,  furnished  the  proofs,  made  the  payments,  and  suffered  the  delays 
required  by  the  act,  that  the  officers  of  the  government  issued  to  him 
this  patent  as  evidence  of  a  complete  and  perfect  title.     This  court  has 
the  right,  and  it  is  its  duty,  to  undo  what  has  been  done  by  the  execu- 
tive branch  of  the  government  by  decreeing  a  cancellation  of  this  solemn 
'    instrument,  subscribed,  as  it  is,  by  the  name  of  the  president,  if  suffi- 
cient grounds  for  doing  so  are  shown  to  exist;  but  only  for  good  and 
sufficient  reasons,  distinctly  alleged  and  clearly  proven. 
The  alleged  grounds  for  canceling  this  patent  are  as  follows: 
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(1)  The  land  had  been,  at  a  time  prior  to  the  date  of  the  statute,  offered 
sale;  therefore  the  patent  was  issued  anlawfuUy,  as  this  statute  only  au- 
izes  the  sale  of  land  which  had  not  been»  prior  to  its  passage,  offered  for 
(2)  The  land  is  not  of  ihe  description  to  which  this  act  applies,  because 
'eliy  valuable  for  timber  or  stone,  and  unfit  for  cultivation,  but  is  valu- 
agricultural  purposes;  and  the  defendant  Budd,  in  making  his  proof 
nd-office,  procured  the  giving  of  false  testimony  as  to  the  cliaracter 
i  in  tbis  respect.     (3)  The  land  was  not  subject  to  sale  under  this 
^ause  at  the  time  of  Budd's  application  to  enter  it  there  were  valu- 
.«v  'ments  upon  it,  not  made  by  him,  and  he  was  guilty  of  procuring 

ly  in  this  particular.     (4)  The  defendant  Budd,  before  he  ap- 
ase  the  land,  had  made  an  agreement  witli  his  co-defendant, 
'  transfer  to  the  latter  the  title  which  he  should  obtain,  and 
^pjy  to  purchase  the  land  for  bis  own  use;  and  the  affidavit  which 
.  CO  the  effect  that  he  had  not  made  any  agreement  or  contract  whereby 
,  title  which  he  should  obtain  should  iujare,  directly  or  indirectly,  to  any 
person  or  persons  other  than  himself  was  in  these  particulars  false  and  for- 
sworn. 

.  It  is  a  conceded  fact  that  the  township  containing  the  particular  quarter 
section  of  land  now  in  dispute  was  surveyed  by  the  government  in  1863, 
and  all  of  said  township  not  claimed  by  actual  settlers  and  filed  upon  was 
thereafter  offered  at  public  sale,  under  the  land  laws  of  the  United  States, 
-and  remained  as  offered  land,  subject  to  private  entry  at  the  minimum 
price  of  $1.25  per  acre,  until  the  13th  day  of  August,  1870,  at  which 
time  it  was  withdrawn  from  sale  in  consequence  of  being  situated  within 
the  limits  of  the  grant  to  the  Northern  Pacific  Railroad  Company.  It 
is  also  a  conceded  fact  that  a  small  portion  of  this  particular  quarter  sec- 
tion, to-wit,  about  16  or  20  acres,  is  prairie,  and  all  the  balance  of  it  is 
forest,  being  covered  with  fir,  cedar,  and  hemlock  timber,  and  an  un- 
dergrowth of  vine,  maple,  sallal  bushes,  and  all  the  various  shrubs  and 
plants  usually  found  in  the  forests  of  the  western  part  of  this  state;  and 
it  is  further  conceded  that,  at  a  time  prior  to  the  application  to  purchase 
this  land  by  the  defendant  Budd,  it  had  been  settled  upon  by  a  man 
named  Doherty,  who  constructed  a  small  cabin  for  his  habitation,  anr.l 
made  some  attempt  to  cultivate  the  small  prairie  above  referred  to  And 
the  record  shows  that  it  is  conceded  that  Budd's  application  to  enter  this 
land  was  made  on  the  23d  day  of  August,  1882,  and  he  made  his  proofs 
and  paid  for  the  land,  and  a  receiver's  receipt  was  issued  to  him,  on 
the  10th  day  of  November,  1882;  and  that  on  the  8th  day  of  December, 
1882,  he  executed  and  delivered  a  deed  of  the  land  to  the  defendant 
Montgomery,  and  the  patent  conveying  the  title  to  Budd  was  issued  on 
the  5th  day  of  May,  1883. 

I  have  now  stated  the  premises  from  which  the  necessary  conclusions 
of  fiftCt  and  law  are  to  be  reached  which  shall  determine  the  rights  of  the 
parties  here  involved,  and  will  now  proceed  to  consider  severally,  and 
in  the  order  above  set  forth,  the  several  grounds  upon  which  the  court  is 
asked  to  do  equity,  and,  as  a  matter  of  justice,  to  cancel  this  patent.  In 
•considering  the  merits  of  the  first  of  the  several  grounds  for  canceling 
the  patent,  it  is  important  to  keep  in  mind  that  this  is  not  like  a  pro- 
•ceeding  to  rescind  a  contract.     The  government  has  not  offered  to  return 
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the  money  it  received  for  the  land;  and,  while  it  seeks  to  be  restored 
to  its  original  title  and  possession,  it  does  not  pray  to  have  the  parties  on 
both  sides  placed  in  the  position  which  they  occupied  before  its  officers 
and  agents  granted  Budd's  application  to  enter  the  land  under  this  stat- 
ute, and  accepted  his  money.  The  case  is  prosecuted  to  secure  an  ab- 
solute forfeiture  of  all  the  defendants'  interests  in  the  land,  as  well  as  the 
money  paid  for  it,  and  proceeded  under  the  theory  that  whatever  is  ille- 
gal and  wrong  in  the  transaction  is  chargeable  solely  to  the  defendants. 
Now,  if  all  that  is  claimed  by  the  government  as  constituting  the  first 
ground  for  canceling  the  patent,  both  as  matter  of  fact  and  of  law,  were 
conceded,  the  court  would  be  unable  to  find  any  such  fraud  intended, 
or  misconduct  on  the  part  of  the  defendants,  as  would  afford  either  legal 
or  equitable  cause  for  the  confiscation  of  their  property.  At  most  it  is 
only  claimed  that  this  particular  land,  by  reason  of  having  been  once 
offered  at  public  sale,  is  excluded  from  sale  under  the  act  of  June  3, 
1878.  If  this  is  so,  the  sale  of  it  to  Budd  under  that  statute  was  an  error, 
but  only  an  error,  and  one  for  which  the  officers  and  agents  of  the  gov- 
ernment are  chiefly  responsible;  for  upon  them  is  cast  the  duty  of  ad- 
ministering the  law  according  to  its  provisions,  and  of  holding  all  per- 
sons seeking  to  obtain  title  to  lands  from  the  government  to  a  compliance 
with  the  laws  and  regulations  prescribed  for  the  determination  of  their 
rights.  When  the  government  of  the  United  States  seeks  relief  from  a 
court  of  equity,  it  is  as  much  bounden  as  any  individual  suitor  by  the 
rules  of  equity.  It  can  obtain  such  relief  only  when  entitled  to  it  upon 
principles  of  equity  and  good  conscience.  U,  S.  v.  White,  17  Fed.  Rep. 
561;  U,  S.  V.  Kn  Co,,  23  Fed.  Rep.  279,  and  the  same  case  125  U.  S. 
273,  8  Sup.  Ct.  Rep.  850.  It  cannot,  to  correct  a  mere  error  in  a  trans- 
action not  tainted  with  crime  or  fraud,  perpetrate  so  grave  a  wrong  on 
its  part  as  to  deprive  its  adversary  of  valuable  property  or  a  sum  of 
money  without  any  compensation  or  equivalent  therefor.  If  this  were 
a  suit  between  two  private  individuals,  the  plaintiff  would  not  be  equi- 
tably entitled  to  a  rescission  of  his  contract  and  restoration  of  his  title  to 
.  the  land  without  first  on  his  part  repaying  the  purchase  money  which 
he  had  received;  and  by  the  same  rules  of  equity  and  justice  the  right  of 
the  government  to  recover  this  land,  and  also  to  hold  the  purchase  money 
paid  for  it, 'must  be  denied,  unless  a  forfeiture  of  the  defendant's  rights 
on  the  ground  of  fraud  or  willful  misconduct  can  be  shown. 

In  addition  to  the  above  considerations,  I  hold  that  there  was  in  fact  no 
such  error  committed  in  allowing  Budd's  application  under  this  statute 
as  counsel  for  the  government  have  claimed.  I  think  a  reasonable  con- 
struction of  the  statute  would  limit  the  application  of  the  words,  "and 
which  have  not  been  offered  at  public  sale  according  to  law,"  to  lauds 
which  at  the  date  of  the  act  belonged  to  the  class  of  unoffered  lands,  as 
contradistinguished  from  what,  in  the  practice  of  the  land  department, 
is  known  as  "offered"  lands;  that  is,  lands  which  are  subject  to  private 
cash  entry  at  the  minimum  price.  By  the  insertion  of  this  clause  in  the 
statute  no  more  was  intended  than  to  avoid  the  absurdity  of  making  a 
law  providing  for  the  sale  of  land  at  the  price  of  $2.50  per  acre,  under 
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prescribed  limitations  and  restrictions,  which,  under  existing  laws,  were 
already  subject  to  sale  atone-half  that  price,  without  the  limitations  and 
restrictions.  So  viewing  the  statute,  as  this  particular  tract  of  land  had 
been  withdrawn  from  sale  at  a  time  prior  to  the  date  of  the  statute,  its 
status  was  at  the  date  of  that  act  that  of  unoffered  lands;  and  if  otherwise 
of  the  character  described  in  section  1  was  subject  to  sale  under  this  stat- 
ute, and  the  sale  of  it  to  Budd  was  lawful. 

Most  of  the  testimony  introduced  on  the  part  of  the  government  was 
directed  to  support  the  second  proposition, — that  is,  as  to  the  character 
of  the  land,  whether  it  is  in  fact  unfit  for  cultivation,  and  chiefly  valu- 
able for  timber;  and  the  efforts  of  counsel  in  the  argument  were  mainly 
directed  towards  this  branch  of  the  case.  In  the  argument  it  has  been 
contended  that  a  proper  interpretation  of  the  statute  would  exclude  from 
entry  and  sale,  under  its  provisions,  all  lands  capable  of  being  improved 
or  redeemed  from  their  natural  unfitness  for  cultivation,  and  rendered 
capable  of  yielding  crops  of  vegetation,  grain,  and  fruit,  and  which  have 
any  element  of  value  other  than  timber  or  stone;  in  other  words,  the 
court  is  asked  to  judicially  determine  that  congress,  by  the  use  of  the 
words  "valuable  chiefly  for  timber,  but  unfit  for  cultivation,"  in  the  first 
section  of  the  act,  and  the  words  "unfit  for  cultivation,  and  valuable 
chiefly  for  its  timber  or  stone,"  in  the  second  section,  failed  to  express 
the  meaning  intended,  and  that  the  reading  of  the  act  to  express  its  true 
intent  and  meaning  requires  the  rejection  of  those  words,  and  the  substi- 
tution in  their  place  of  such  words  as  the  following:  "Unfit  and  incapa- 
ble of  being  made  fit  for  cultivation,  and  of  no  value  except  for  timber 
or  stone."  In  support  of  this  contention,  the  opinion  of  Mr.  Secretary 
Teller,  in  the  case. of  Spithill  v.  Gowerty  2  Dec.  Dep.  Int.  631,  has  been 
cited,  in  which  he  says: 

*'This  act  contemplates  such  timber-lands  as  are  found  in  broken,  rugged, 
or  mountainous  regions,  where  the  soil,  when  the  timber  is  cleared  off,  is  un- 
fit for  cultivation,  and  not  lands,  though  heavily  timbered,  where  the  soil  is 
susceptible  to  cultivation." 

The  act  in  terras  makes  no  reference  to  broken,  rugged,  or  mountain- 
ous regions,  and  does  not  allude  to  the  condition  of  the  soil,  after  the 
removal  of  the  timber;  and  I  am  not  aware  of  any  rule  or  reason  requir- 
ing the  court  to  so  construe  the  statute  as  to  enlarge  the  limitation  which 
it  imposes,  or  narrow  its  application  so  as  to  exclude  all  lands  in  the 
states  and  territory  named,  except  the  inaccessible  portions  in  the  broken 
and  mountainous  regions.  Forthe  production  of  valuable  timber,  strength 
and  fertility  of  the  soil,  and  conditions  favorable  for  the  growth  of  vege- 
tation, are  necessary,  and  there  are  no  timber-lands  in  this  state  which 
will  not,  after  the  removal  of  the  timber,  yield  crops  of  vegetation, 
grains,  and  fruit,  and  there  are  no  broken,  rugged,  or  mountainous  re- 
gions unfit  for  cultivation  where  valuable  timber  can  be  found;  and  to 
give  the  statute  the  construction  contended  for  makes  it  a  self-contradic- 
tion, and  impracticable,  and  thereby  nullifies  it.  It  is  plain,  also,  upon 
the  face  of  the  statute  that  congress  intended  that  it  should  be  under- 
stood according  to  the  ordinary  meaning  of  the  words  and  phrases  used. 
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The  introductory  words  in  the  first  section  are  "that  surveyed  public 
lands  of  the  United  States  *  *  *  may  be  sold.  *  *  *»  This- 
language  of  the  statute  itself  carries  a  direct  contradiction  of  the  asser- 
tion made  in  the  opinion  of  Mr.  Secretary  Teller,  above  cited,  that  the 
act  contemplates  such  timber-lands  as  are  found  in  broken,  rugged,  or 
mountainous  regions.  The  act  was  made  to  go  into  immediate  effect 
upon  its  passage,  and  by  its  terms  it  embraces  and  authorizes  the  sale 
of  surveyed  lands,  which  are  not  to  be  found  in  broken,  rugged,  or 
mountainous  regions;  for  it  is  a  matter  of  history  in  this  country  that 
settlements  and  improvements  usually  precede  the  surveys,  and  it  is  a 
matter  of  continual  complaint  that  the  government  fails  to  extend  its 
surveys  as  rapidly  as  the  agricultural,  lumbering,  and  mining  industrial 
enterprises  of  the  country  demand,  and  it  is  a  matter  of  common  knowl- 
edge that  the  remote  and  more  inaccessible  regions,  where  the  land  is 
unfit  for  cultivation,  have  not  been  surveyed,  and  no  provision  for  the 
survey  thereof  appears  to  have  been  contemplated.  To  fairly  interpret 
this  statute,  the  general  descriptive  features  of  the  country  to  which  it 
applies  must  be  taken  into  account.  In  each  of  the  states  named  there 
is  a  diversity  of  climate,  timber,  soils,  and  natural  formations.  This  is- 
especially  true  of  Washington,  which  may  be  taken  as  representative  of 
all,  for  the  purpose  of  a  more  minute  and  particular  description.  Within- 
this  state  are  mountains,  plains,  hills,  valleys,  rivers,  lakes,  seas,  forests, 
prairies,  and  mines  of  coal,  iron,  and  almost  every  kind  of  minerals. 
It  is  divided  by  the  Cascade  range  of  mountains,  running  north  and 
south  across  its  entire  breadth.  East  of  the  mountains  the  country  is 
generally  timberless,  and  the  land  is  good,  and  easily  brought  under  cul- 
tivation. However,  it  is  not  all  of  this  description.  There  are  in  this 
part  of  the  state  small  areas  of  timber  of  good  quality,  and  the  land  is 
of  inferior  quality  for  agricultural  purposes,  though  not  barren.  These 
timbered  tracts  answer  the  description  in  the  statute  of  lands,  unfit  for 
cultivation,  and  chiefly  valuable  for  timber,  and  they  are  within  the 
limits  of  the  public  surveys,  made  and  being  made  as  rapidly  as  appro- 
priations can  be  obtained  for  the  purpose.  All  of  the  state  west  of  the 
mountains  is  a  timbered  region,  though  there  are  a  few  small  prairies. 
The  river  bottoms  and  valley  lands,  having  a  rich  alluvial  soil,  is  con- 
sidered good  farming  land,  although  in  its  natural  state  it  is  covered  by 
a  dense  growth  of  alder,  ash,  cottonwood,  and  maple  timber,  which  is 
useful  and  valuable  for  fuel  and  many  other  purposes.  The  stumps  and 
roots  of  this  timber  soon  decay  after  the  trees  are  cut  down,  and  in  two 
or  three  years'  time  they  can  be  easily  and  cheaply  removed  and  the 
land  then  yields  bountiful  crops  of  vegetables,  grass,  hops,  grain,  and 
fruits.  Fortunes  have  been  made  out  of  the  produce  of  comparatively 
small  farms  of  this  quality  of  land  by  men  who,  without  capital,  took 
the  land  in  the  rough,  and  by  their  own  hands  improved  and  cultivated 
it.  This  class  of  land,  although  valuable  for  timber,  is  not  chiefly  so, 
and  is  not  unfit  for  cultivation,  because  it  can  be  profitably  cleared,  im- 
proved, and  cultivated.  The  most  valuable  timber,  however,  growE 
upon  hilly  and  stony  land.     Fir  and  cedar  stumps  and  roots  will  re- 
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main  many  years  without  decaying,  and  cannot  be  got  rid  of  without 
much  labor  or  great  expense;  and  the  soil  of  such  timber-l^nds  is  not  so 
rich,  and  will  not  yield  so  abundantly,  as  that' which  I  have  previously 
described,  yet  will,  when  cultivated,  produce  the  same  kind  of  crops. 
After  removal  of  the  valuable  timber,  and  while  the  stumps  remain,  it 
is  readily  convertible  into  pastures,  but  is  unfit  for  cultivation,  because 
it  cannot  be  at  once  made  tillable  without  an  expense  greater  than  its 
value  for  agricultural  purposes.  Such  land  is  chiefly  valuable  for  its 
timber,  and  vast  areas  of  it  are  to  be  found  within  the  limits  of  the  sur- 
veys. It  is  the  character  of  land  contemplated  by  this  statute,  and  is 
as  much  subject  to  sale  under  its  provision,  if  situated  in  near  prox- 
imity to  navigable  water,  or  a  farming  community,  or  a  city,  or  a  rail- 
road, as  if  it  were  in  some  remote,  broken,  rugged,  and  mountainous 
region.  To  a  person  acquainted  with  this  country,  this  class  of  land  is 
as  readily  distinguished  from  the  alder  bottom  and  valley  lands,  which 
are  considered  valuable  for  cultivation,  as  a  forest  is  distinguished  from 
a  prairie. 

The  evidence  before  me  leaves  no  uncertainty  or  doubt  as  to  which 
class  the  tract  conveyed  by  the  patent  to  Budd  belongs.  On  the  part 
of  the  government,  eight  witnesses  have  testified,  proving  that  the  land 
can  be  cultivated  after  the  removal  of  the  timber  and  stumps ;  that  it  is 
similar  to  other  lands  in  the  immediate  vicinity,  occupied  by  settlers, 
who  each  cultivate  small  tracts  thereof;  that  in  their  opinion  the  land  is 
valuable  for  agricultural  purposes;  and  that  the  land  is  covered  with  a 
crust  of  leaf  mould,  which  is  an  excellent  fertilizer.  And  to  confirm 
this  testimony  samples  of  the  soil  and  specimens  of  the  grain  and  grass 
grown  by  the  settlers  have  been  introduced.  These  witnesses  show  by 
their  evidence  that  the  tract,  except  about  15  acres,  is  timbered,  and 
show  nothing  as  to  the  value  of  the  timber,  except  that  there  has  not 
been  any  market  or  demand  for  it.  This  evidence  is  insufficient  to  war- 
rant the  cancellation  of  a  patent.  But  the  defendants  have  not  been 
content  to  accept  a  Scotch  verdict.  They  have  met  the  issue  with  evi- 
dence of  the  most  conclusive  character.  Thirteen  witnesses  were  called, 
who  testified  that  the  soil  is  stony  and  inferior  for  farming  purposes ; 
that  it  contains  excellent  fir  and  cedar  timber,  besides  hemlock  and  an 
undergrowth  of  various  shrubs  and  brush  ;  that  the  trees  are  large,  tall, 
and  straight  and  sound,  and  will  yield  from  50,000  to  150,000  feet  of 
the  best  quality  of  lumber  per  acre, — and  this  testimony  and  estimate 
is  not  controverted.  The  field-notes  made  by  the  government  surveyor 
at  the  time  of  surveying  the  land,  more  than  25  years  ago,  describe  the 
land  as  being  stony  and  second  rate,  and  the  timber  as  fir,  cedar,  and 
hemlock,  and  the  most  convincing  testimony  of  all  is  a  series  of  12  pho- 
tographs, taken  near  the  centers  of  each  l^al  subdivision  of  the  tract. 
These  pictures  exhibit,  with  unerring  certainty  and  faithfulness,  magnif- 
icent trees,  standing  so  near  together  as  to  force  each  other  to  grow 
straight  and  tall.  They  satisfy  the  court  that  this  tract  is  valuable  and 
desirable  for  the  timber  upon  it,  and  also  that  no  man  would  be  willing 
to  subjugate  this  piece  of  forest  for  the  mere  sake  of  cultivating  it. 


Digitized  by 


Google 


638  FEDERAL  REPORTER,  vol.  48. 

But  few  words  are  needed  to  dispose  of  the  third  proposition.  The 
evidence  shows  that  there  were  no  valuable  improvements  on  the  land  at 
the  time  Mr.  Budd  purchased  it.  Mr.  Doherty,  who  at  onetime  settled 
upon  and  attempted  to  improve  the  land,  soon  became  discouraged  and 
abandoned  it ;  his  cabin  became  dilapidated  and  worthless,  and  all  his 
other  improvements,  except  the  remnants  of  a  fence,  disappeared  long 
prior  to  Mr.  Budd's  entry. 

The  fourth  reason  alleged  for  conceling  this  patent  also  vanishes  upon 
an  examination  of.  the  evidence,  for  there  is  nothing  to  support  the  charge 
made  in  the  bill,  and  explicitly  denied  in  the  answer,  that  prior  to  his 
a))plication  to  purchase  this  land  Budd  entered  into  an  agreement  with 
Montgomery  to  acquire  the  title  for  him.  If  such  an  agreement  was 
made,  the  evidence  certainly  fails  to  show  how,  when,  or  where  it  was 
done.  There  is  no  direct  evidence  of  such  an  agreement,  and  the  cir- 
cumstances shown  lead  only  to  a  suspicion,  not  toa  reasonable  inference, 
much  less  to  a  conclusion.  These  circumstances,  briefly  narrated,  are 
as  follows  :  (1)  Mr.  Budd  gave  a  deed  of  the  land  to  Montgomery  within 
one  month  from  the  time  of  making  final  proof  in  the  land-office  and  re- 
ceiving the  receiver's  receipt.  (2)  About  the  time  of  chis  transaction 
Montgomery  purchased  a  large  number  of  other  tracts  of  land  in  the  vicin- 
ity of  this  one,  from  persons  who  entered  it  as  timber-land,  and  he  was 
known  to  be  in  the  market  as  a  buyer  of  timber-lands  in  that  locality.  (8) 
A  man  named  White  spent  a  considerable  time  previous  to  these  purchases 
made  by  Montgomery  in  exploring  the  lands,  and  represented  himself  at 
the  time  as  being  in  Montgomery's  employ,  and  he  acted  as  a  witness  for 
nearly  all  of  the  parties  who  made  entries  of  timber-lands,  and  afterwards 
sold  them  to  Montgomery,  and  he  was  also  a  witness  for  the  defendant 
Budd  in  making  his  final  proof  as  to  this  tract.  These  are  the  only  cir- 
cumstances shown  by  legal  evidence  within  my  opinion  tending  to  prove 
the  grave  charge  madeagainst  the  defendant  Budd  of  having  falsely  sworn, 
in  his  application  to  purchase  this  land,  that  he  did  not  apply  to  purchase 
the  same  on  speculation,  but  in  good  faith  to  appropriate  it  to  his  own 
exclusive  use  and  benefit;  and  that  he  had  not,  directly  or  indirectly, 
made  any  agreement  or  contract,  in  any  way  or  manner,  with  any  per- 
son or  persons,  by  which  the  title  which  he  might  acquire  from  the  gov- 
ernment of  the  United  States  should  inure,  in  whole  or  in  part,  to  the 
benefit  of  any  person  except  himself,  when  in  fact  he  had  previously 
contracted  with  Montgomery  for  a  consideration  to  acquire  the  title  for 
Montgomery's  benefit,  and  that  the  deed  executed  subsequent  to  the  fiual 
step  in  perfecting  his  right  to  the  land  was  in  fact  given  pursuant  to  an 
agreement  made  anterior  to  the  initiation  of  said  proceedings. 

Other  testimony  was  introduced  upon  the  trial,  which  was  objected  to 
as  incompetent  and  irrelevant,  to  the  effect  that  Montgomery  had  at  some 
time  prior  to  Budd's  entry  of  the  land  visited  that  part  of  the  country, 
and  while  there  had  advised  one  settler  in  the  neighborhood  to  take  a 
timber  claim,  assuring  him  that  the  claim  would  be  readily  salable,  and 
that  he  could  make  a  bonus  of  at  least  $100  by  the  transaction ;  and  that 
Mr.  White,  above  referred  to,  had  promised  another  man  a  bonus  of 
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IIOG,  if  he  would  secure  a  timber  claim,  and  sell  it  to  Montgomery,  and 
that  this  party  acted  upon  the -suggestion,  and  did  enter  160  acres  of 
timber-land,  and,  after  making  his  final  proof,  deeded  it  to  Montgomery, 
and  received  therefor  $100  from  Montgomery,  by  a  check,  which  was 
afterwards  cashed  at  the  bank,  which  sum  so  paid  was  in  addition  to 
the  amount  necessary  to  pay  for  the  land  in  the  land-office,  the  land- 
office  fees,  and  all  expenses  of  acquiring  the  title,  which  Montgomery 
also  paid.  This  evidence  is  immaterial,  but  I  do  not  wish  to  rest  my 
decision  upon  any  mere  rule  of  evidence  or  practice.  I  prefer  to  receive 
the  evidence,  and  consider  it  for  what  it  is  worth,  which  is  necessarily 
very  little  in  this  case.  It  was  offered  by  the  government  upon  the 
theory  that  it  connected  Montgomery  with  other  transactions  which  were 
in  fact  fraudulent  and  against  the  government,  and  similar  in  kind  to 
what  is  charged  against  him  in  this  case ;  and  it  is  assumed  that  he  may 
be  found  guilty  of  the  specific  offense  here  charged  upon  evidence  not 
proving,  or  tending  to  prove,  the  particular  fact  alleged,  but  going  to  prove 
the  commission  of  other  offenses  of  a  similar  kind.  But,  even  if  all  this 
be  true,  this  evidence  proves  nothing,  and  does  not  in  any  degree  tend  to- 
wards proving  anything  material  as  against  the  defendant  Budd.  There 
is  no  evidence  connecting  him  with  any  conspiracy,  so  I  do  not  see  how 
it  is  possible  to  draw  from  the  circumstances  shown  by  this  testimony 
any  inference  that  Mr.  Budd  was  guilty  of  any  such  fraudulent  conduct 
as  that  of  Mr.  Searle,  the  self-impeached  witness,  who  testified  that  he 
took  a  timber  claim  for  Montgomery  at  White's  suggestion  for  a  bonus 
of  $100. 

Now,  the  material  question  involved  is  not  whether  Montgomery  was 
contriving  to  acquire  title  to  a  large  tract  of  land  by  evasion  of  the  law, 
but  it  is  whether  the  entryman — that  is,  the  defendant  Budd — was  guilty 
of  evading  the  law,  or  of  perpetrating  a  fraud  upon  the  United  States, 
and  whether  he  swore  falsely  in  the  affidavit  which  he  filed  upon  apply- 
ing to  enter  this  land  ;  for,  if  he  acted  in  good  faith  up  to  the  time  of 
the  issuance  of  the  receiver's  receipt,  his  right  to  the  land  then  became 
perfect,  and  from  that  time  the  jua  disponendi  was  in  him,  and,  as  against 
him,  it  cannot  be  contended  that  evidence  of  the  misconduct  of  other 
persons,  not  shown  to  have  to  have  been  acting  in  concert  with  him,  is 
sufficient  to  justify  any  inference  whatever.  This  statute  does  not, 
by  its  terms,  assume  to  obligate  a  person  who  acquires  a  title  to  land 
under  it  to  keep  the  land,  or  to  control  his  use  or  right  to  dispose  of  it  • 
for  any  period  of  time  after  he  shall  have  complied  with  its  provisions 
in  perfecting  his  righ^  to  it.  It  only  requires  good  faith  on  the  part  of 
the  purchaser,  and  it  is  intended  to  prevent  the  acquisition  of  land  from 
the  United  States  at  a  wholesale  rate  by  individuals  or  corporations,  by 
using  individual  persons,  who  do  not  acquire  it  of  their  personal  volition, 
but  simply  as  mediums  for  the  transmission  of  titles  from  the  govern- 
ment to  land-grabbers;  and  to  effect  this  object  the  law  goes  no  further 
than  to  prohibit  entries  by  persons  who  have,  prior  to  the  filing  of  their 
applications,  bound  themselves  by  contracts. 

Upon  a  careful  examination  of  all  the  testimony,  and  in  the  light  of 
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all  the  facts  shown  by  the  record,  I  conclude  that  there  is  an  entire  ab- 
sence  of  testimony  of  the  commission  of  any  fraud  or  evasion  of  the  laws 
of  the  United  States,  or  of  any  such  wrong  on  the  part  of  the  defendants 
as  to  justify  the  court  in  j?ranting  the  relief  prayed  for  in  this  bill.  Let 
there  be  a  decree  in  favor  of  the  defendants. 


Walsh  v.  Wolf  et  al. 
(Cireiiit  Court,  D,  MInnesoixu  October  25,  1890.) 

Plbadino^Complaikt^Description  of  Flaob. 

In  an  action  for  personal  injurieB  received  by  a  child  while  playing  with  a  deto- 
nating cap  used  to  explode  dynamite,  an  allegation  in  the  complaint  that  defendant 
deposited  the  caps  on  the  premises  of  plaintiff's  father,  at  a  designated  number  and 
street,  sufficiently  describes  the  place,  without  stating  specifically  on  what  part  of 
the  premises  the  caps  were  deposited. 

At  Law.     Motion  for  new  trial. 

Enoin  &  Wellington^  for  plaintiff. 

Davis^  Kellogg  d:  SeveraTicCt  for  defendant. 

Nelson,  T.  I  find  nothing  in  this  case  that  would  justify  me  in  grant- 
ing the  moiion  for  a  new  trial.  Defendants'  negligence  was  found  by 
the  jury  to  be  the  proximate  cause  of  the  injury  complained  of.  The 
defendants  could  not  have  been  misled  by  the  allegation  in  the  com- 
plaint. It  was.  not  necessary  to  aver  any  more  specificaUy  the  place  on 
the  premises  of  plaintiflPs  father  where  the  fulminating  caps  were  placed. 
Witnesses  were  introduced  by  defendants,  and  a  map  to  show  that  the 
water-pipes  were  not  piled  up  or  located  on  the  alleged  premises.  There 
was  conflict  of  evidence,  and  the  jury  found  against  the  defendants  upon 
the  weight  of  plaintiff 's  testimony.  The  case  was  fairly  tried,  and  the 
law  correctly  given.  The  tenth  request  was  properly  modified.  The 
newly-discovered  evidence  is  cumulative,  and  not  sufficient  to  warrant  a 
new  trial.  It  is  true,  as  counsel  states,  that  new  trials  are  granted  in 
the  discretion  of  the  court,  but  such  discretion  must  be  a  legal  one;  and, 
when  no  satisfactory  legal  reason  can  be  urged  in  favor  of  the  motion  for 
a  new  trial,  it  must  be  overruled.     Such  is  my  duty  on  this  application. 

Motion  denied. 
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EoHN  et  al.  V,  Melchsb. 
(C^cuit  Court,  S.  D.  I<ywa^  W.  D,    October  7,  IMO.) 

1.  Contracts— Vauditt— Public  Policy— Intoxicating  Liquob. 

Where  liquor  is  sold  to  a  pharmacist  for  the  express  purpose  of  enabling  him  to 
retail  it  as  a  beverage,  in  violation  of  law,  the  price  of  such  liquor  cannot  be  reoov* 
ered  by  suit,  even  though  the  sale  Itself  was  not  illegal. 

a.  Intoxicating  Liquor— Construction  of  Statute. 

Code  Iowa,  %  1560,  which  provides  that  payments  made  for  intoxicating  liquor  sold 
in  violation  of  the  {Prohibitory  law  shall  be  doomed  to  have  been  made  upon  a  prom- 
ise of  repayment,  does  not  apply  to  payments  made  by  a  registered  pharmacist  for 
iiquor  intended  to  be  sold  by  him  contrary  to  law,  and  which  he  purchases  in  the 
original  packages  from  a  resident  of  another  state. 

At  Law.     Action  on  notes  and  counter-claim, 
Wright^  Baldwin  &  Haldane^  for  plaintiffs. 

Ldimann  &  Park^  RockafeUow  &  ScoU,  and  WiUard  &  Fletcher^  for  de- 
fendant. 

Shiras,  J.  In  this  cause  the  parties  waived  a  jury,  and  submitted 
the  case  to  the  court.     The  evidence  shows  the  following  facts: 

(1)  The  firm  of  Kohn  &  Adier,  plaintiffs  herein,  are  now,  and  for  years 
past  have  been,  engaged  in  the  business  of  selling  spirituous  liquors  at  whole- 
sale; the  headquarters  thereof  being  established  at  Kock  Island,  III. »  of  which 
state  the  plaintiffs  are  now,  and  have  been  for  years,  citizens. 

(2)  The  defendant,  during  the  period  of  time  involved  in  this  case,  has  been 
a  resident  of  Atlantic,  Cass  county,  Iowa,  engaged  in  the  drug  business,  hold- 
ing a  permit  from  the  county  authorities  to  sell  spirituous  liquors  for  medic- 
inal, culinary,  and  sacramental  purposes. 

(3)  That  the  defendant,  under  cover  of  his  permit  to  sell  for  legal  purposes, 
has  been  engaged  in  the  business  of  selling  intoxicating  liquors  as  a  beverage, 
in  quantities  to  suit  purcliasers,  or,  in  other  words,  has  been  practically  run- 
ning a  saloon  in  connection  with  bis  business  as  a  druggist;  the  liquors  sold 
being  drunk  on  defendant's  premises,  or  carried  away,  at  the  option  of  the 
purchasers. 

(4)  Since  June  25,  1884,  plaintiffs  have  sold  and  delivered  to  defendants 
spirituous  liquors  to  the  amount  of  88.8^.80,  upon  which  defendant  has  paid 
the  sum  of  $2,959.70,  leaving  a  balance  due  on  December  1, 1885,  of  $887.10, 
which  is  partly  evidenced  by  three  promissory  notes, — two  bearing  date  iSep- 
tember  15,  1885,  for  $124.25  each,  and  the  third  bearing  date  September  20, 
1885,  for  $124.20, — executed  by  defendant,  and  payable  to  order  of  plaintiffs. 

(5)  The  liquors  thus  sold  were  contracted  for  and  delivered  as  follows: 
Every  few  weeks  Edward  Kohn,  one  of  the  plaintiffs,  would  visit  defendant's 
place  of  business  at  Atlantic,  Iowa,  and  defendant  would  then  and  there  con- 
tract with  him  for  the  purchase  of  such  liquors  as  he  then  needed.  The  liq- 
uors so  purchased  would  from  time  to  time  be  forwarded  from  Rock  Island, 
111.,  to  Atlantic,  Iowa,  by  rail,  being  delivered  to  the  railway  company  at  Kock 
Island,  111. 

(6)  The  payments  made  upon  the  account  were  usually  made  at  Atlantic, 
Iowa,  to  Edward  Kohn  in  person,  although  in  some  instances  the  suras  paid 
were  remitted  by  letter  to  plaintiff  at  Kock  Island.  111. 

(7)  Edward  Kohn,  and,  through  him,  his  said  firm,  plaintiffs  herein,  knew 
that  defendant  was  engaged  in  selling  the  liquors  furnished  him  in  the  man- 
ner already  stated. 

(8)  The  defendant,  in  making  the  monthly  reports  to  the  county  auditor  of 
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the  sales,  and  profit  thereon  derived  from  the  sales,  of  spirituous  liquors,  un- 
der the  requirements  of  the  state  statute,  falsely  stated  the  amounts  thereof, 
and  the  profit  derived  therefrom,  and  intentionally  concealed  the  fact  that  he 
was  engaged  in  selling  spirituous  liquors  as  a  beverage,  and  not  solely  for  the 
four  legal  purposes  contemplated  by  the  provisions  of  the  statute  of  Iowa. 

(9)  In  order  to  aid  the  defendant  in  concealing  the  fact  that  he  was,  in  vio- 
lation of  the  laws  of  Iowa,  running  an  establishment  wherein  intoxicating 
liquors  could  be  purchased  and  used  as  a  beverage,  it  was  agreed  between  the 
plaintiffs,  represented  by  Edward  Kohn,  and  the  defendant,  at  Atlantic,  Iowa, 
that  two  invoices  of  the  liquors  sold  to  defendant  by  plaintiffs  should  be  made 
and  furnished  by  the  latter,  one  of  which  should  show  the  actual  price  agreed 
to  be  paid  for  the  liquors,  and  the  other  a  higher  fictitious  price;  the  latter  in- 
voice to  be  shown  in  case  a  question  should  arise  between  the  county  authori- 
ties and  the  defendant  as  to  the  amount  of  profit  realized  by  defendant  in  sell- 
ing under  his  permit  as  a  druggist.  It  was  likewise  agreed  that  a  portion  of 
the  liquors  sold  should  be  shipped  to  Atlantic,  to  a  fictitious  consignee,  so  as 
to  aid  in  concealing  the  amount  of  liquors  actually  received  by  defendant. 
It  was  likewise  agreed  that  a  portion  of  the  liquors  should  be  inclosed  in  boxes 
and  barrels,  in  such  a  manner  as  to  conceal  the  nature  of  the  contents  thereof ; 
the  marks  placed  thereon  indicating  that  the  contents  were  hardware,  crock- 
ery, or  goods  otiier  than  liquors.  In  pursuance  of  the  agreements  thus  made, 
the  plaintiffs  did,  from  time  to  time,  furnish  to  defendant  the  false  invoices 
agreed  upon^  and  did  ship  a  portion  of  the  goods  sold  to  defendant  under  a 
fictitious  name,  as  consigneee,  and  did  pack  portions  of  the  liquors  and  so 
mark  them  as  to  conceal  the  real  nature  of  their  contents. 

(10)  The  liquors  sold  to  defendant  by  plaintiffs,  wlien  received  at  defend- 
ant's place  of  business  at  Atlantic,  Iowa,  were  not  sold  by  him  in  the  original 
packages,  but  the  packages  were  opened,  and  the  contents  retailed  in  small 
quantities,  wliich  facts  were  known  to  the  plaintiffs. 

(11)  Plaintiffs  brought  this  suit  to  the  March  term,  1886,  of  this  court,  to 
recover  the  amount  due  upon  the  three  promissory  notes  hereinbefore  de- 
scribed, and  a  balance  of  an  open  account;  the  total  sum  claimed  to  be  due 
being  S887.I0,  with  interest. 

(12)  The  defendant,  by  answer,  pleads  the  illegality  of  the  sales  under  the 
prohibitory  liquor  law  of  the  state  of  Iowa,  and  by  a  counter-claim  seeks  to 
recover  judgment  in  the  sum  of  $6,396.09  against  plaintiffs  for  moneys  alleged 
to  have  been  paid  to  plaintiffs  for  liquors  sold  by  plaintiffs  in  violation  of  the 
statute  of  Iowa,  and  under  the  circuhi stances  recited  in  the  foregoing  findings 
of  fact;  the  illegal  agreements  set  forth  in  the  ninth  finding  being  expressly 
declared  upon  in  said  counter-claim. 

In  support  of  the  right  of  recovery  on  part  of  plaintiffs,  it  is  argued 
that  the  case  of  Leisy  v.  Hardin,  135  U.  S.  100,  10  Sup.  Ct.  Rep.  681, 
establishes  the  right  of  plaintiffs  to  make  the  sales  of  liquors  to  the  de- 
fendant; that  in  making  such  sales  they  were  acting  under  the  protection 
of  the  commercial  clause  of  the  constitution  of  the  United  States;  and 
that  the  prohibitory  liquor  law  of  Iowa  cannot  be  invoked  to  defeat  their 
right  of  recovery.  If  the  facts  of  the  case  presented  no  other  question 
than  that  of  a  citizen  of  Illinois  importing  liquors  into  Iowa,  and  selling 
the  same  in  the  original  packages,  then  the  doctrine  announced  in  Leisy 
v.  Hardin  would  apply. 

There  is,  however,  another  question  which  fairly  arises  on  the  undis- 
puted facts  of  the  case.  For  years  past,  it  has  been  the  established 
policy  of  the  state  of  Iowa  to  forbid  the  sale  of  intoxicating  liquors  for 
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use  as  a  beverage.  Provision  has  been  made  for  the  sale  of  such  liquors 
for  certain  named  uses,  and  to  cover  that  end  the  statute  provides  for 
licensing  parties  to  make  sales  of  liquors  for  lawful  purposes.  It  has 
also  been  the  settled  policy  of  the  state  for  years  past  to  regulate  the 
business  of  pharmacists,  so  far  as  the  same  includes  the  compounding 
and  selling  of  medicines,  poisons,  and  intoxicating  liquors.  In  1882  the 
legislature  passed  an  act  providing  for  the  examination  of  parties  desir- 
ing to  carry  on  such  business,  for  the  issuing  of  certificates  to  those  found 
competent,  defining  the  duties  of  such  pharmacists,  and  expressly  for- 
bidding such  registered  pharmacists  from  selling  intoxicating  liquors  as 
a  beverage.  To  authorize  pharmacists  to  sell  liquors  for  mechanical  and 
other  l^al  purposes,  they  are  required  to  procure  a  license  for  that  pur- 
pose, under  the  provisions  of  the  statute  regulating  the  sale  of  liquors. 
As  a  means  looking  to  the  prevention  of  the  abuse  of  the  license  to  sell 
liquors  for  legal  purposes,  the  statute  requires  the  party  holding  the 
license  to  make  stated  reports  to  the  county  auditor  of  the  quantity  of 
liquors  sold  by  him,  and  the  price  tHereof;  and  the  statute  regulating 
pharmacists  makes  it  a  penal  offense  for  one  engaged  in  such  business  to 
sell  liquors  for  use  as  a  beverage.  It  appears  from  the  evidence  in  this  case 
that  the  defendant,  who  was  a  registered  pharmacist,  constantly  and  inten- 
tionally violated  the  provisions  of  the  statute  in  question,  and,  under  the 
guise  of  carrying  on  the  business  of  a  registered  pharmacist,  he  engaged  in 
the  business  of  running  a  saloon,  selling  intoxicating  liquors  by  the  drink 
or  other  quantity  to  suit  purchasers.  The  plaintiffs  well  knew  the  pro- 
visions of  the  laws  of  Iowa  above  referred  to,  well  knew  that  the  defendant 
was  violating  the  same,  well  knew  that  the  liquors  sold  to  defendant  were 
to  be  used  by  defendant  in  the  violation  of  the  laws  of  the  state,  well  knew 
that  defendant,  to  carry  on  said  business,  was  compelled  to  perjure  him- 
self in  making  oath  to  the  monthly  statements  furnished  the  auditor, 
and  with  this  knowledge  the  plaintiffs  in  Iowa  contracted,  from  time  to 
time,  to  sell  the  liquors  in  question  to  defendant,  and  agreed  to  aid  him 
in  such  wrong-doing  by  furnishing  double  invoices,  one  of  which,  by 
falsely  stating  the  price  of  the  liquors,  would  sustain  the  perjured  state- 
ments made  by  defendant  to  the  auditor;  and  further  agreed  to  ship  part 
of  the  liquors  to  a  fictitious  consignee,  and  to  so  pack  other  portions  of 
the  liquors  as  to  conceal  their  real  nature, — all  of  which  agreements  were 
carried  out  by  plaintiffs.  By  aiding  the  defendant  in  thus  violating  the 
laws  of  Iowa,  the  sales  made  by  plaintiffs  would  be  increased;  because 
the  larger  the  business  of  defendant  in  this  particular,  the  greater  need 
of  purchasing  from  plaintiffs.  To  recover  the  balance  due  from  defend- 
ant, and  resulting  from  transactions  of  the  nature  indicated,  the  plain- 
tiffs now  ask  the  aid  of  the  court. 

It  is  refused.  One  who  has  actively  participated  in  a  transaction 
>yhich  involves  a  violation  of  the  statutes  of  the  state,  or  the  commission 
of  acts  contrary  to  well-recognized  public  policy  or  to  the  criminal  laws 
of  the  state,  or  which  are  injurious  to  the  public  morals,  cannot  success- 
fully invoke  the  aid  of  the  judicial  tribunals  to  enable  him  to  secure  the 
results  of  his  wrong-doing. 
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In  Hanaiier  v.  Doa'iie,  12  Wall.  342,  it  was  held  that  an  action  would 
not  lie  for  the  price  of  goods  sold  with  knowledge  that  they  were  in  fact 
purchased  for  the  Confederate  states  government,  and  in  the  opinion  is 
cited  approvingly  the  language  of  Chief  Justice  Eyre  in  Lightfoot  v. 
Tenant,  1  Bos.  &  P.  561,  that  "no  man  ought  to  furnish  another  with 
the  means  of  trangressing  the  law,  knowing  that  he  intended  to  make 
that  use  of  them;"  and,  in  summing  up  the  conclusions  reached  upon  a 
consideration  of  the  authorities,  it  is  said: 

"The  whole  doctrine  of  avoiding  contracts  for  ill6g<ility  and  immorality  Is 
founded  on  public  policy.  It  is  certainly  contrary  to  public  policy  to  give  the 
aid  of  the  courts  to  a  vendor  who  knew  that  his  goods  were  purchased,  or  to 
a  lender  who  knew  that  his  money  was  borrowed,  for  the  purpose  of  being 
employed  in  the  commission  of  a  criminal  act,  injurious  to  society  or  to  any 
of  its  members." 

In  Trist  v.  Child,  21  Wall.  441,  a  contract  for  the  performance  of  lobby 
services  in  aid  of  a  bill  providing  for  payment  of  a  daim  against  the  gov- 
ernment was  held  void,  it  being  said  that — 

"In  our  jurisprudence  a  contract  may  be  illegal  and  void  because  it  is  con- 
trary to  a  constitution  or  statute,  or  inconsistent  with  sound  policy  and  good 
morals.  Lord  Mansfield  said:  *Many  contracts  which  are  not  against 
morality  are  still  void  as  being  against  the  maxims  of  sound  policy.  '  It  is 
a  rule  of  the  common  law,  of  universal  application,  that  where  a  contract, 
express  or  Implied,  is  tainted  with  either  of  the  vices  last  named,  as  to  the 
consideration  or  the  thing  to  be  done,  no  alleged  right  founded  upon  it  can 
be  enforced  in  a  court  of  justice." 

In  Meyuire  v.  Corvnne,  101  U.  S.  108,  it  is  said: 

"Frauds  of  the  class  to  which  the  one  disclosed  belongs  are  an  nnraixed 
evil.  Whether  forbidden  by  a  statute,  or  condemned  by  public  policy,  the 
result  is  the  same.     Xo  legal  right  can  spring  from  such  a  source." 

In  Teal  v.  Walker,  111  TJ.  S.  242,  4  Sup.  Ct.  Rep.  420,  it  was  held 
that  a  contract  between  the  mortgagor  and  mortgagee  in  Oregon,  to  the 
effect  that  upon  default  in  payment  the  possession  of  the  premises  should 
be  surrendered  to  the  mortgagee,  was  contrary  to  the  settled  statutory 
policy  of  that  state,  which  secured  to  the  mortgagor  the  possession  of  the 
property  until  after  foreclosure  and  sale;  and,  "although  not  exi)ressly 
prohibited  by  law,  yet,  like  all  contracts  opposed  to  the  public  policy 
of  thie  state,  it  cannot  be  enforced." 

In  GU)bs  V.  Gas  Co.,  130  U.  S.  396,  9  Sup.  Ct.  Rep.  553,  it  is  said: 
"The  distinction  between  malum  in  se  and  malum  prohibitum  has  long 
since  been  exploded,  and,  «as  there  can  be  no  civil  right  where  there  can  be 
no  legal  remedy,  and  there  ran  be  no  legal  remedy  for  that  which  is  itself  ille- 
gal.'(5an/c  V.  Owens,  2  Pet.  627,)  it  is  clear  that' con  tracts  in  direct  violation 
of  statutes  expressly  forbidding  their  execution  cannot  be  enforced." 

The  statute  of  Iowa  expressly  forbids  a  registered  pharmacist  from 
selling  intoxicating  liquors  as  a  beverage,  and  makes  a  violation  of  the 
statutory  prohibition  an  offense  punishable  by  a  fine.  The  plaintiffs 
and  defendant  combined  together  to  evade  this  statute,  resorting  to  fraud 
and  perjury  to  accomplish  that  purpose,  and  the  selling  the  liquors,  fur- 
nishing false  invoices,  forwarding  the  same  to  a  fictitious  consignee,  and 


Digitized  by 


Google 


KOHN   V.  MELCHBR.  645 

in  concealed  packages,  were  all  parts  of  the  illegal  transaction  of  which 
plaintiffs  are  now  seeking  to  recover  the  fruits.  The  entire  transaction 
between  the  parties,  in  all  its  steps,  is  tainted  with  fraud  and  perjury, 
and  was  intended  to  aid  defendant  in  violating  the  settled  policy  nnd 
statute  of  the  state,  in  forbiddinjz  the  sale  of  intoxicating  liquors  as  a 
beverage,  and  the  maintenance  of :.  saloon  under  the  guise  of  a  registered 
pharmacy;  and  no  right  of  action  can  be  based  upon  such  a  transaction. 

Upon  the  matters  declared  upon  in  plaintiffs'  petition,  for  the  reasons 
stated',  no  recovery  can  be  had,  and  the  like  result  follows  as  to  the 
counter-claim  filed  by  defendant.  Section  1550  of  the  Code  of  Iowa 
provides,  in  substance,  that  all  payments  made  for  intoxicating  liquors 
sold  in  violation  of  the  prohibitory  law  are  deemed  to  be  without  consid- 
eration, and  to  have  been  made  and  received  as  upon  a  promise  to  repay 
the  same  on  demand.  If  the  sale  made  by  plaintiffs  had  been  held  void 
by  reason  of  the  express  provisions  of  the  prohibitory  statute,  then  it 
might  well  be  that  payments  made  therefor  could  be  recovered  back. 
Section  1550  of  the  Code  refers  only  to  the  provisions  of  chapter  6,  tit. 
11,  thereof,  known  as  the  "Prohibitory  Liquor  Law,"  and  does  not  in- 
clude the  statute  regulating  pharmacists. 

If  the  defense  to  plaintiffs'  action  was  based  solely  on  the  fact  that 
they  had  "ni  ported  into  loMra,  and  sold  to  defendant  in  original  packages, 
intoxicating  liquors,  then,  under  the  doctrine  announced  in  Leisy  v. 
Hardiuy  the  court  would  have  been  compelled  to  hold  that  to  importa- 
tions of  that  character  the  statute  of  Iowa  was  not  applicable;  and,  as  in 
such  event  the  plaintiffs  would  have  had  the  right  to  sell  the  liquors, 
money  paid  therefor  could  not  be  recovered  back. 

The  ground,  however,  upon  which  the  plaintiffs'  right  of  action  for 
the  liquors  sold  is  defeated  is  that  the  plaintiffs  sold  the  liquors  to  the 
defendant  as  a  registered  pharmacist,  well  knowing  that  the  statute  of 
Iowa  regulating  pharmacists  forbade  such  pharmacist  from  selling  intox- 
icating liquors  as  a  beverage;  and,  in  order  to  aid  defendant  in  evading 
the  statute,  they  forwarded  the  liquors  in  concealed  packages,  to  a  ficti- 
tious consignee,  and  furnished  false  invoices  as  a  protection  to  defendant 
in  making  the  false  statement  sworn  to  by  him,  thus  actively  aiding  de- 
fendant in  the  commission  of  perjury,  as  well  as  in  other  violations  of 
law. 

The  claim  of  plaintiffs  is  defeated,  therefore,  upon  the  ground  of  pub- 
lic policy,  and  not  upon  the  provisions  of  the  statute  as  such.  This 
same  principle  defeats  the  right  of  recovery  upon  the  counter-claim  in- 
terposed by  defendant.  In  pleading  the  counter-claim,  the  defendant 
recites  the  frauds,  perjuries,  and  violations  of  law  and  good  morals  in 
which  he  and  plaintiffs  participated,  and  thus  shows  that,  according  to 
the  ordinary  rule,  he  has  forleited  all  right  to  invoke  judicial  aid  to  re- 
cover back  the  sums  paid  by  him  in  furtherance  of  the  illegal  business 
he  was  engaged  in.  Section  1550  of  the  Code,  as  already  said,  enacts 
that  money  paid  for  intoxicating  liquors  sold  in  violation  of  chapter  6, 
tit.  11,  of  the  Code,  may  be  recovered  back;  but  it  does  not  enact  that 
money  paid  in  the  course  of  a  transaction  violating  the  provisions  of  the 
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pharmacy  statute,  or  involving  the  commission  of  repeated  perjuries,  6an 
be  recovered  back  by  one  of  the  wrong-doers.  If  the  right  to  recover 
back  the  sums  paid  by  defendant  was  based  solely  upon  the  provisions 
of  section  1650  of  the  Code  of  Iowa,  it  would  be  questionable  whether 
this  court  would  be  justified  in  entertaining  the  counter-claim.  This 
section  is  a  part  of  the  chapter  of  the  Code  dealing  with  the  subject  of  sales 
of  intoxicating  liquors,  and  in  the  enactment  of  the  chapter  the  legisla- 
ture was  exercising  the  police  power  of  the  state.  While  the  section 
authorizes  the  recovery  back  of  money  paid  for  intoxicating  liquors  sold 
contrary  to  the  provisions  of  the  statute,  and  thus  enables  the  vendee  to 
maintain  an  action  therefor,  civil  in  form,  yet  it  is  entirely  dear  that 
the  section  was  not  enacted  for  the  protection  of  the  vendee.  He  is  in 
all  cases  a  participant  in  the  violation  of  the  statute,  and  no  ground  ex- 
ists for  legislatipg  for  his  benefit  in  the  particular  named.  The  right 
to  recover  back  moneys  paid  for  intoxicating  liquors  illegally  sold  was 
evidently  conferred  upon  the  vendee  as  a  means  of  deterring  parties  from 
selling  liquors  contrary  to  the  statute,  and  as  a  punishment  in  case  the 
sales  were  in  fact  made.  It  is  one  of  the  provisions  of  the  statute,  adopted 
for  the  purpose  of  preventing  violations  of  the  statute,  or,  in  other  words, 
it  is  an  aid  to  the  enforcement  of  one  of  the  police  statutes  of  the  state, 
and  the  question  is  whether,  under  the  decision  of  the  supreme  court  in 
Wiscmdn  v.  Insurance  Co.,  127  U.  S.  265,  8  Sup.  Ct.  Rep.  1370,  this 
court  ought  to  undertake  the  enforcement  thereof.  In  the  view  taken 
of  the  facts,  it  is  not  necessary  to  decide  this  question,  as,  irrespective 
thereof,  good  ground  exists  for  holding  that  defendant  cannot  recover 
upon  his  counter-claim. 

The  conclusion  reached  is  that  plaintiffs  cannot  maintain  their  action 
for  the  reasons  stated,  and  judgment  thereon  must  be  in  favor  of  defendant 
at  cost  of  plaintiffs,  and  that  the  defendant  cannot  maintain  his  counter- 
claim, and  judgment  thereon  must  be  in  favor  of  plaintifiis,  at  cost  of 
defendant. 


SOUTHERLAND  >•  NORTHERN  PaC.  R.  Co. 

(Circuit  Court,  D.  MinnesoUu    October  18, 1890.) 

Master  and  Servant— Negligence. 

In  an  action  against  a  railroad  company  for  personal  Injuries,  the  evidence  showed 
that  plaintiff  was  employed  by  defendant  to  make  up  trains  in  its  yard;  that,  while 
coupling  cars  in  the  yard  at  night,  his  foot  caught  in  a  pile  of  ashes  left  on  the 
track,  causing  him  to  faU  and  be  run  over;  and  that  it  was  the  duty  of  the  sectioD 
foreman  to  keep  the  track  clear.  There  was  evidence  that  ashes  were  not  usnaUy 
dumped  in  the  yard.    Held,  that  the  evidence  justified  a  verdict  for  plaintilL 

At  Law.  On  motion  for  new  trial. 
McDonald  &  Barnard^  for  plaintiff. 
John  C,  BibUitt,  Jr, ,  for  defendant. 
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Nelson,  J.  This  suit  is  brought  to  recover  damages  for  injuries  re- 
ceived by  the  plaiiitiiff  while  working  for  the  defendant  as  a  switchman 
on  a  track  called  the  "house  track,"  in  the  yard  at  Missoula,  Mont.  He 
had  charge  of  the  yard  crew  on  the  night  when  injured  in  making  up  trains 
and  taking  out  empty  cars.  In  coupling  cars,  he  caught  his  foot  in  a 
pile  of  ash&s  on  the  track  between  the  rails,  which  threw  him  down,  and 
the  trucks  of  one  of  the  cars  ran  over  him.  The  pile  of  ashes  was  about 
four  feet  long,  and  six  or  seven  inches  high,  between  the  rails,  and 
showed  the  appearance  of  having  been  pushed  down  by  the  brake-beams 
or  «and-boards  of  cars  running  over  it.  The  duty  of  the  section  foreman 
was  to  keep  this  track  clear,  and  remove  ashes  if  dropped  upon  it.  It 
was  submitted  to  the  jury  to  determine  from  the  evidence  whetlier  the 
heap  of  ashes  was  of  an  immense  size  so  as  to  form  an  obstruction  and 
interfere  with  the  plaintiff  in  the  discharge  of  his  duty.  The  evidence 
was  conflicting  about  the  custom  of  dumping  ashes  in  the  yard,  but 
there  was  evidence  tending  to  show  that,  at  the  time  plaintiff  worked  in 
this  3'ard,  and  previous  thereto,  ashes  were  usually  dumped  at  or  near  a 
coal-shed,  and  not  in  the  yard.  The  gist  of  the  action  is  that  the  de- 
fendant was  negligent  in  permitting  its  road-bed,  which  the  plaintiff  was 
compelled  to  go  upon  in  the  discharge  of  his  duty,  to  become  obstructed, 
and  thus  increasing,  unnecessarily,  the  danger  incident  to  his  employ- 
ment. It  is  urged  by  defendant  that  the  injury  was  occasioned  either 
by  the  plaintiff's  own  negligence  or  by  the  negligence  of  a  fellow-servant 
in  the  same  common  employment,  viz.,  the  negligence  of  the  fireman  in 
dumping  ashes  on  the  track,  or  the  negligence  of  some  person  whose 
duty  it  was  to  keep  the  track  clear  of  obstruction.  It  cannot  be  fissumed 
from  the  evidence  that  the  situation  which  caused  the  plaintiff  to  catch 
his  foot  was  apparent  and  obvious,  and  the  question  of  plaintiff's  knowl- 
edge of  the  condition  of  the  track  at  the  place  of  injury  by  the  exercise 
of  ordinary  care  was  properly  submitted  to  the  jury.  The  court  would 
not  have  been  justified  in  holding  that  the  defendant  was  not  liable  for  the 
negligence  of  the  person  upon  whom  the  duty  was  imposed  of  clearing  the 
tracks  in  the  yard,  if  such  negligence  caused  the  injury;  nor  could  this 
court  properly  say  to  the  jury  that  the  custom  of  dumping  ashes  on  the 
track  was  known  to  the  plaintiff,  and,  if  it  was  an  unsafe  and  careless 
custom,  it  was  a  risk  assumed  by  him.  The  case  of  Filbert  v.  Oanal  Co,, 
28  N.  E.  Rep.  1104,  (N.  Y.  Ct  App.,) relied  upon  by  defendant's  coun- 
sel, was  decided  on  the  authority  of  many  New  York  cases,  which  the 
learned  judge  who  wrote  the  opinion  states  "are  ample  authority  for  the 
opinion  reached."  I  agree  with  the  text- writers  on  N^ligence,  Shearman 
&  Kedfield,  (see  note  to  section  234,)  that  in  some,  if  not  all,  of  the  cited 
cases,  the  rule  seems  to  have  been  erroneously  applied  to  work  of  super- 
intendence.    Motion  for  new  trial  denied. 
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Balkham  et  al.  v.  Woodstock  Iron  Go.  et  ci. 
{Circuit  Court,  N.  P.  Alabama,  S.  D.    189a) 

1.  Adtbbsb  Possbbsiok— Oolob  of  Titlb. 

Land  belonging  to  tbe  estate  of  a  testator  was  sold  by  tbe  administrator  by  order 
of  court  in  1866,  tbe  widow  becoming  tbe  pnrobaser,  and  tbereafter  bolding  tbe 
land  under  such  sale  until  sbe  sold  tbe  same  to  other  parties.  HeUL  that  though 
tbe  order  of  sale  may  have  been  void,  tbe  deed  in  pursuance  thereof,  lor  which  the 
widow  paid  a  valuable  consideration,  is  sufficient  color  of  title  to  make  her  posses- 
sion, and  that  of  those  claiming  under  her,  adverse  to  the  heirs. 
3.  Limitations — Action  for  Land. 

Where  tbe  heirs  bring  suit  to  recover  such  land  in  1889,  their  recovery,  under  tbe 
laws  of  Alabama,  is  barred  by  tbe  lapse  of  more  than  20  years  from  the  date  of  the 
sale  by  the  administrator* 

At  Law. 

In  accordance  with  the  instruction  of  the  conrt,  the  jury  returned  a 
verdict  for  defendant. 

James  H.  Savage,  Kdley  &  Smithy  and  SmiUi  &  Lowe,  for  plaintiflfs. 

Knox  &  Boioie,  Caldwell  &  Johnson,  D.  C.  Blackwdi^  and  Brothers^  WUr 
leU  6c  WHlett,  for  defendants. 

Bruce,  J.  This  suit  is  in  ejectment.  There  is  an  agreement  in  writ^ 
ing  as  to  the  facts  in  the  case.     The  plaintiffs  are  the  only  heirs  at  law 

of  one  Samuel  P.  Hudson,  who  died  intestate  on  the day  of  August, 

1863.  He  was  at  the  time  of  his  death  seised  and  possessed  of  the  land 
■  in  controversy,  together  with  other  adjoining  lands,  and  left  surviving 
him  a  widow,  Keziah  A.  Hudson,  who  died  June  26,  1879.  Prior  to 
1866,  one  J.  F.  Grant  was  the  regularly  appointed  administrator  of  the 
estate  of  Samuel  P.  Hudson,  and  took  possession  of  the  estate  as  such 
administrator,  including  the  land  in  question.  On  the  20th  day  of 
March,  1866,  James  F.  Grant,  as  administrator,  under  the  order  of  the 
probate  court  of  Calhoun  county,  Ala.,  sold  the  land  in  controversy,  sub- 
ject to  the  widow's  right  of  dower,  and  at  such  sale  Keziah  A.  Hudson, 
widow  of  Samuel  P.  Iludson,  became  the  purchaser  of  the  land  in  suit 
for  the  sum  of  $450,  which  amount  she  paid  to  the  administrator  in 
cash,  and  he  executed  a  deed  of  conveyance  to  her  of  the  property.  That 
she,  Keziah  A.  Hudson,  was  in  possession  of  the  land,  at  the  time,  and 
continued  to  hold  possession  of  the  same  until'  the  28th  of  October,  1869, 
when  she  conveyed  it  to  Sherman  and  Boynton,  by  deed  in  the  usual 
form,  and  surrendered  possession  to  the  grantees  Sherman  and  Boynton, 
who  afterwards  conveyed  to  Hill  Jeffers,  who  in  turn,  in  1874,  conveyed 
to  the  Woodstock  Iron  Company,  defendant  in  this  suit,  who  afterwards 
sold  and  conveyed  the  land  to  the  Anniston  Land  &  Improvement  Com- 
pany, who  in  turn  sold  and  conveyed  it  to  the  Anniston  City  Land  Com- 
pany. All  these  conveyances  were  in  the  usual  form  of  deeds  of  war- 
ranty in  fee-simple,  and  were  duly  recorded.  James  P.  Grant,  the  ad- 
ministrator, died  in  the  year  1878,  and  Alexander  Woods,  who  was 
probate  judge  during  the  administration  of  the  estate  of  Hudson,  do- 
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ceased,  died  in  the  year  1878.  This  suit  was  commenced  June  8, 1889, 
and  is  the  second  suit  for  the  property  between  the  same  parties.  The 
plaintiffs  contend  that  they  have  the  right  to  recover  the  land  in  suit 
upon  the  facts  stated;  that  they  had  no  right  or  capacity  to  sue  until  the 
termination  of  the  life-estate  of  Keziah  A,  Hudson,  who  died  June  26, 
1879,  and  the  suit  was  brought  within  the  10  years  under  the  statute 
of  limitation  of  Alabama,  which  would  not  operate  a  bar  until  June 
26,  1889.  It  is  not  claimed  by  the  defendants  that  the  plaintiffs  are 
barred  by  the  statute  of  limitation  of  10  years,  but  it  is  claimed  by  the 
defendants  that  the  plaintiffs  are  barred  by  the  lapse  of  more  than  20 
years  from  the  date  of  the  administrator's  sale  of  the  land  in  question 
to  Keziah  A.  Hudson,  under  whom  they  claim  by  a  continuous,  open, 
and  unchallenged  actual  possession  of  the  lands  under  claim  of  title  from 
March,  1866.  There  are  other  questions  in  the  case,  but  it  will  be  nec- 
essary to  refer  to  them  only  so  far  as  they  are  connected  with  the  ques- 
tion of  the  effect  of  the  lapse  of  more  than  20  years  from  the  date  of  the 
administrator's  sale  to  the  commencement  of  the  suit,  coupled  with  pos- 
session under  claim  of  title  on  the  part  of  defendants,  and  those  under 
whom  they  claim,  which  is  the  decisive  question  in  the  case. 

The  contention  of  the  plaintiffs  is  that  the  sale  by  the  administrator  of 
the  lands  in  question  under  the  proceedings  of  the  probate  court,  and  the 
deed  of  conveyance  by  the  administrator  to  Keziah  A.  Hudson,  are  void, 
and  cannot  operate  to  divest  their  title  to  the  land  as  the  heirs  of  Samuel 
P.  Hudson. 

Two  objections  to  the  probate  court  proceedings  are  mainly  relied 
upon:  Mrsty  that  the  order  of  sale  which  was  granted  by  the  probate 
court  was  not  supported  by  testimony  taken  by  deposition  as  in  chan- 
cery cases,  as  provided  by  the  statute  of  Alabama  in  such  cases  ;  and, 
second^  that  there  was  no  order  authorizing  the  administrator  to  make 
the  conveyance  of  the  property  which  he  did  make  to  the  purchaser, 
Keziah  A.  Hudson.  It  is  claimed  by  the  defendants  that  in  a  collateral 
attack  of  this  kind  the  probate  court  proceedings  are  not  assailable ;  but, 
without  discussing  these  questions,  even  if  the  contention  of  the  plain- 
tiffs can  be' maintained,  still  the  proceedings  in  the  probate  court  are 
competent  to  show  the  character  of  the  possession  of  Keziah  A.  Hud- 
son, of  the  land  in  question,  from  the  time  of  her  purchase  at  the  sale 
by  the  administrator.  In  the  agreed  statement  of  facts  in  the  case  it 
is  said  "  that  Keziah  A.  Hudson  held  possession  of  the  land  in  con- 
troversy from  the  date  of  said  deed  by  said  administrator  claiming  to 
hold  same  under  said  purchase,  and  conveyance  of  said  lands  by  said 
administrator,  and  in  her  own  right,  until  she  sold  the  same  to  Sher- 
man and  Boynton,"  etc.  She  was  the  life-tenant,  but  she  was  more 
than  that,  and  held  possession  under  the  deed  of  the  administrator  to 
the  property,  for  which  she  had  paid  the  consideration  of  $450.  Un- 
der such  a  state  of  facts,  the  deed  of  the  administrator  to  her  was  at 
least  color  of  title,  and,  however  vulnerable  the  probate  court  proceed- 
ings may  have  been,  she  was  in  possession,  with  an  equitable  right  to 
the  property,  and  that  possession,  and  the  possession  of  those  claiming 


Digitized  by 


Google 


650  FEDERAL   BEPOBTEB,  vol.  48. 

under  her,  remains  unchallenged  until  the  commencement  of  the  litiga- 
tion on  the  part  of  the  heirs  of  Hudson,  which  is  more  than  20  years. 
The  plaintiffs  contend,  however,  that  this  possession  thus  maintained 
cannot  be  held  to  have  been  adverse  to  them,  except  from  the  date  of 
the  death  of  Keziah  A.  Hudson,  the  life-tenant,  which  occurred  June, 
1879 ;  and  a  line  of  authorities  are  cited  to  the  proposition  that  the  pos- 
session of  the  life-tenant  is  not  adverse  to  the  remainder-man;  that  it  is, 
in  fact,  the  same  possession,  and  that  the  right  of  entry  of  the  remainder- 
man does  not  accrue  until  the  death  of  the  life-tenant ;  citing  Picketty.  Pope, 
74  Ala.  122,  and  many  Alabama  and  other  authorities.  Concede  the 
rule,  as  stated,  to  its  full  extent,  that  the  statute  of  limitations  of  10  years 
can  operate  no  bar  until  the  10  years  from  the  date  of  the  death  of  the  life- 
tenant  has  expired,  still,  does  it  follow  that  the  20-year  rule  could  only 
begin  to  run  from  the  date  of  the  death  of  the  life-tenant?  We  have 
just  seen  that  Keziah  A.  Hudson  was  more  than  a  life-tenant,  and  we 
are  not  dealing  with  a  case  in  which  the  life-tenant  had  simply  and 
only  a  life-estate  and  right  to  the  property,  and  undertook  by  deed  in 
fee-simple  to  convey  the  full  title  to  the  property.  I  do  not  say  that 
even  in  this  case  the  statute  of  limitations  of  10  years  could  begin  to 
run  before  the  death  of  the  life-tenant.  Still,  does  it  follow  that  in  a 
case  like  this  the  20-year  rule  of  prescription  does  not  begin  to  operate 
until  the  death  of  the  life-tenant?  The  plaintiffs  contend  that,  in  cases 
where  the  statute  of  limitations  of  10  years  could  not  begin  to  run  by 
reason  of  the  fact  that  the  right  of  entry  had  not  accrued  to  the  heirs, 
in  like  manner  the  20-year  rule  could  not  begin  to  operate.  If  that 
view  of  the  subject  be  correct,  it  would  bo  equivalent  to  two  statutes 
of  limitation, — one  10  and  the  other  20  years, — ^and  whatever  would 
defeat  the  10-year  statute  would  also  defeat  the  20-year  statute;  so  that 
there  could  be  no  operation  to  the  20-year  rule  at  all,  for  in  every  case 
in  which  the  20-year  rule  could  operate  a  bar  the  10-year  limitation 
would  already  have  perfected  the  bar.  The  statute  of  limitation  of  10 
years,  and  what  may  be  called  the  "20-year  rule  of  repose,"  are  differ- 
ent in  their  nature  and  operation.  The  statute  of  limitation  is  avoided 
by  disability,  such  as  infancy  and  coverture;  but  the  20-year  rule  may 
be  and  is  applied  even  where  disabilities  exist. 

The  case  of  Harrison  v.  Heflin,  54  Ala.  563,  was  a  case  of  the  pur- 
chase of  slaves  from  an  administrator  at  private  sale,  forbidden  by  the 
statute,  and  where,  after  the  lapse  of  20  years,  at  the  suit  of  an  ad- 
ministrator de  bonis  non^  the  court  say: 

*' Until  his  appointment  there  was  no  party  capable  of  suing,  and  the  pos- 
session of  the  defendant  was  not  protected  by  the  statute  of  limitations.  It 
was  tlierefore  insisted  the  presumption  could  not  be  drawn.  The  court,  re- 
garding the  presumption  as  more  general  in  its  operation  than  the  statute  of 
limitations,  held  the  want  of  a  proper  party  to  sue  would  not  overturn  it." 

In  the  same  opinion  the  case  of  McCartney  v.  Bone^  40  Ala.  533,  is 
cited,  where  it  is  held  that  infancy  and  coverture  would  not  avail  to  re- 
but the  presumption.  In  Bozenian  v.  Bozemanf  82  Ala.  389,  2  South. 
Eep.  732,  the  court  say: 
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"The  rule  is  one  of  presnmption*  based  on  the  broad  doctrine  of  prescrip- 
tion, and  is  not  to  be  rebutted.  It  has  in  view  the  peace  and  security  of  so- 
ciety, and  is  applicable,  as  ofteri  held»  to  all  human  transactions  which  are 
open  to  judicial  investigation.  The  doctrine  is  broader  and  more  comprehen- 
sive than  a  mere  statute  of  limitations,  although  based  upon  analogous  prin- 
ciples." 

These  cases  were  not  suits  in  ejectment,  like  the  one  at  bar,  but  they 
show  the  difference  between  the  application  of  the  statute  of  limitations 
and  the  20-year  rule  of  repose. 

It  is  argued  that  in  cases  of  this  kind  the  life-estate  might  continue 
during  the  whole  period  of  20  years,  and  that  in  such  case  at  no  time 
could  the  heir  bring  his  suit,  and  therefore  could  no  laches  be  imputed 
to  him.  The  answer  to  that  proposition  is  found  in  the  case  of  Ir&a  Co. 
V.  FvUenmder,  87  Ala.  587,  6  South,  Kep.  197,  where  the  supreme 
court  of  Alabama  say: 

"The  plaintiffs  in  the  present  case,  as  reversioners,  had  no  right,  as  we 
have  said,  to  sue  at  law,  but  they  had  a  right  to  go  into  a  court  of  equity  to 
remove  the  cloud  from  their  title  created  by  the  probate  court  proceedings." 

Plaintiffs'  counsel  strenuously  attack  this  proposition  as  unsound  in 
point  of  law,  and  an  elaborate  brief  on  that  subject  is  presented,  citing 
Alabama  and  other  authorities.  Without  discussing  or  passing  upon 
this  question  I  prefer  to  rest  my  opinion  upon  a  different  ground,  al- 
ready indicated,  in  part^  at  least,  by  what  has  been  said.  It  is  said  that 
all  statutes  of  limitations  are  based  upon  the  theory  of  laches,  and  no 
laches  can  be  imputed  to  one  while  he  has  no  remedy  or  right  of  action. 
And  this  proposition,  as  applicable  to  statutes  of  limitations,  is  con- 
ceded. But  is  it  equally  applicable  to  the  20-year  rule  of  repose  in 
Alabama?  We  have  already  said  that  Keziah  A.  Hudson  was  not  only 
the  life-tenant,  but  she  was  more  than  that,  she  was  the  purchaser  at  the 
administrator's  sale,  paid  the  purchase  price,  and  in  the  agreed  state- 
ment of  facts  it  is  said  that  she  held  possession  of  the  land  in  contro- 
versy, *  *  *  claiming  to  hold  the  same  under  said  purchase,  and 
conveyance  of  said  lands  by  said  administrator,  and  in  her  own  right. 
It  is  said  that  Keziah  A.  Hudson  took  nothing  by  the  said  proceeding 
in  the  probate  court.  But  she  at  least  parted  with  her  monej*,  the  pur- 
chase price  of  the  property,  and  it  is  certainly  true  that  she  had  a  right 
to  the  property,  or  to  have  her  money  refunded;  and  to  say  that  her 
possession  will  be  limited  under  such  circumstances  to  her  right  as  a 
life-tenant,  and  will  be  conclusively  presumed  to  be  friendly  to  the  title 
and  right  of  the  heirs,  is  a  proposition  which  cannot  be  maintained.  If 
her  possession  was  not  strictly  and  technically  adverse  to  the' heirs,  it 
was  at  least  adversary  in  its  character,  and  had  in  it  no  element  of  ad- 
mission of  the  title  of  the  heira.  It  is  said  that  Keziah  A.  Hudson  had 
the  right  to  resort  to  a  court  of  equity  to  compel  the  heirs  to  elect  a  rat- 
ification or  rescission  of  the  contract  of  the  purchase  of  the  property. 
There  is  in  this  suggestion  a  concession  that  laches  are  chargeable  to  one 
or  the  other  of  the  parties  to  this  suit,  and  the  idea  must  be  to  shift  the 
.  burden,  and  charge  the  defendants  with  the  duty  of  becoming  actors  as 
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tx>  the  land  in  controversy.  It  cannot  be  maintained,  however,  that  one 
who  holds  lands  under  a  bad  or  defective  legal  title,  but  who  has  an  eq- 
uitable right  to  the  property,  must,  under  the  penalty  of  the  imputation 
of  Inches,  go  into  a  court  of  equity  to  perfect  his  title.  In  the  case  of 
RucJman  v.  Cory,  129  U.  S.  387,  9  Sup.  Ct.  Rep.  316,  the  court  say: 

"  *  Laches,'  the  supreme  court  of  Illinois  has  well  said,  'cannot  be  imputed 
to  one  in  the  peaceable  possession  of  land,  fur  delay  in  resorting  to  a  court  of 
equity  to  correct  a  mistake  in  the  description  of  the  premises  in  one  of  the 
conveyances  through  which  the  title  must  be  deduced.  The  possession  is  no- 
tice to  all  of  the  possessor's  equitable  rights,  and  he  need  to  assert  them  only 
when  he  may  find  occasion  to  do  so.'"     Citing  authorities. 

This  case  and  others  might  be  cited  to  show  the  force  and  effect  which 
courts  are  disposed  to  give  the  fact  of  open,  notorious,  adverse  possession 
of  property,  (real  estate,)  maintained  for  so  long  a  period  of  time  under 
color  and  claim  of  right.  It  may  be  said,  and  is  said  in  substance,  that 
the  logic  of  this  proposition  is  that,  even  in  a  case  like  the  one  supposed, 
when  the  life-tenant  should  hold  the  entire  period  of  20  years,  that  the 
possessor  of  the  property  would  have  a  good  title  against  the  heir.  But 
whethc  the  courts  would  go  to  this  extent  we  need  not  say  here,  for 
this  is  not  a  case  like  the  one  supposed.  The  administrator's  sale  under 
.which  defendants  claim  title  was  made  March,  1866;  and  20  years  would 
carry  the  time  to  March,  1886.  The  life-tenant  died  in  June,  1879;  so 
that  from  that  time  to  the  time  the  20  years  expired,  a  period  of  about 
7  years,  there  was  nothing  to  prevent  these  plaintiffs  from  bringing 
their  suit.  And  it  would  seem  the  clear  result  from  the  authorities  that 
in  such  a  case  laches  will  be  presumed  as  a  conclusion  of  law  against 
them,  and  in  favor  of  the  actual  possessors  of  the  property.  There  is  in 
this  case  the  lapse  of  a  period  of  near  24  years,  during  all  of  which  time 
the  defendants  and  those  under  whom  they  claim  have  maintained  actual 
possession  of  the  land  in  question  under  claim  of  title  entirely  incon- 
sistent with  the  claim  of  these  plaintiffs  to  the  property.  And  it  would 
seem  to  be  the  clear  result  of  the  rulings  of  the  supreme  court  of  Ala- 
bama, in  numerous  cases  covering  the  entire  period  of  its  history  as  a 
state,  that  in  such  a  case  the  court  will  presume  almost  anything  in  favor 
of  defendant's  title;  that  it  will  presume  regularity  in  the  probate  court 
proceedings  under  which  title  is  claimed;  that  it  will  supply  missing 
links  in  the  defendant's  paper  title,  and  will  allow  nothing  to  overturn 
the  presumption  in  its  favor,  except  evidence  in  the  nature  of  admissions 
of  plaintiff's  title,  which  is  not  claimed  here.  The  following  authorities, 
with  many  others  which  might  be  noted,  are  in  support  of  the  proposition 
above  stated:  McArthur  v.  Carrie,  32  Ala.  76;  Matthews  v.  McDade,  72 
Ala.  377;  KOLy  v.  Hancock,  76  Ala.  229;  Qosstm  v.  Ladd,  77  Ala.  223; 
Iron  Co.  v.  FuUenvnder,  87  Ala.  584,  6  South.  Rep.  197.  The  Alabama 
cases  seem  to  have  established  the  20-year  rule  of  repose  as  applicable  to 
cases  like  the  one  at  bar  in  such  a  way  as  that  it  has  become  a  rule  of  prop- 
erty in  this  state;  and  that  being  so,  the  federal  courts  sitting  in  this  state 
are  bound  to  follow  it,  under  the  principles  settled  by  the  supreme  court 
of  the  United  States  in  many  cases,  amongwhich  may  be  cited,  Burge88  v. 
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Sdigman,  107  U.  S.  21 , 2  Sup.  Ct.  Rep.  10.  The  cases  cited  and  relied  on 
by  the  plaintiffs'  attorneys  are  mainly  cases  from  other  states,  and,  how- 
ever pursuasive  they  may  be  in  such  states,  they  cannot  be  held  to  be 
controlling  here,  and  they  are,  som'e  of  them  at  least,  distinguishable 
from  the  case  at  bar  in  this:  that  the  life-tenant  had  no  other  or  greater 
interest  or  claim  to  the  property  than  the  bare  life-estate,  and  undertook 
by  the  terms  of  his  conveyance  to  convey  an  absolute  title  in  fee  to  the 
property.  That  is  not  this  case,  unless  it  can  be  maintained,  as  argued, 
that  Keziah  A.  Hudson  took  nothing  by  the  purchase  at  the  adminis- 
trator's sale, — a  proposition  which  we  have  clearly  considered.  If  the 
rule  of  which  we  are  speaking  was  less  firmly  settled  by  the  decision  of 
the  court  of  last  resort  in  this  state,  and  the  door  was  wide  open,  inviting 
entrance  upon  the  investigation  of  the  question  as  it  has  been  decided  in 
the  federal  courts,  still  it  is  believed  that  the  plaintiffs  here  would  meet 
with  no  great  encouragement.  The  supreme  court  of  the  United  States 
has  in  many  reported  cases,  though  perhaps  none  like  the  case  at  bar, 
given  little  favor  to  stale  demands,  or  to  parties  chargeable  with  laches 
in  the  assertion  of  their  rights.  The  jury  is  instructed  that,  if  they  be- 
lieve the  evidencei  they  will  find  for  the  defendant* 


In  re  Spickleb. 
iCMreuU  Court,  S.  P.  lowa^  C.  D.    October  26, 189a) 

CONBTITUTlONiLL  LaW  —  INTEB8TATB    Ck>irMERCE  —  DELEGATION  OF  POWEB  TO  RbOIT- 
ULTB.  , 

Act  GoDff.  1890,  known  as  the  ** Wilson  Bill,'*  which  declares  that  Intoxicating 
liquors  shall,  on  arrival  in  a  state,  be  subject  to  the  operation  of  the  police  x>ower8 
of  the  state,  simply  defines  the  time  when  imported  Intoxicating  liquors  shall  be- 
come subject  to  state  control,  and  is  therefore  not  unconstitutional  as  being  a  dele- 
gation to  the  states  of  the  power  to  regulate  interstate  commerce. 

Imtozicating  Liquors— Sale  in  Qbioinal  Paoxaobs  avtbb  Pasbaob  of  Wilson 

Xetey  ▼.  Hardin,  10  Sup.  Ct.  Rep.  681,  did  not  declare  the  prohibitory  liquor  law 
of  Iowa  (Code,  %  1523  et  aeq.)  void  under  all  oiroumstancea,  but  onlv  that  imported 
liquors  remaining  unsold  in  the  original  packages  in  the  hands  cf  tne  importer  are 
not  subject  to  the  jurisdiction  of  the  state  by  reason  of  the  commerce  clause  of  the 
federal  constitution.  Therefore,  on  the  passage  by  congress  of  the  Wilson  bill, 
which  subjects  to  state  police  laws  all  imported  liquors  as  soon  as  they  pass  within 
the  boundaries  of  the  state,  it  became  unlawful  to  sell  such  liquors  in  Iowa  with- 
out a  re-enactment  of  the  prohibitory  liquor  law. 

Habeas  Corpus— When  Issues— Debatable  Federal  Question. 

Where  it  is  a  debatable  question  whether  a  state  court  deprived  a  person  of  his 
llbertv  contrary  to  the  provisions  of  the  federal  constitution,  and  the  point  pre- 
sented by  such  action  of  the  state  court  has  not  been  finally  decided  by  the  supreme 
court  of  the  United  States,  the  federal  circuit  court  will  not  release  the  prisoner  on 
writ  of  habeas  corpus,  but  will  leave  him  to  present  tlie  f edei*ai  question  to  the  su- 
preme court  by  writ  of  error. 

Habeas  Oorpus. 

F,  A.  CharleSt  for  petitioner. 
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Shiras,  J.  A  petition  having  been  duly  filed  in  this  court  by  E.  E. 
'  Spickler,  averring  that  he  was  unjustly  and  illegally  restrained  and  de- 
prived of  his  liberty  by  the  sheriff  of  Carroll  county,  Iowa,  a  writ  of  hor 
beas  corpus  was  issued  in  his  behalf,  and,  in  obedience  to  the  mandate 
thereof,  the  sheriff  of  Carroll  county  brings  the  petitioner  before  this 
court,  and  returns,  as  the  cause  of  his  detention,  that  he,  the  said  Spick- 
ler,  was,  by  the  district  court  of  Carroll  county,  adjudged  guilty  of  a 
contempt  of  court  in  violating  an  injunction  issued  by  that  court  re- 
straining him  from  selling  intoxicating  liquors  contrary  to  the  provisions 
of  the  prohibitory  law  of  the  state,  and  for  such  contempt  he  was  fined 
and  imprisoned.  Evidence  on  behalf  of  petitioner  has  been  introduced, 
showing  that  the  liquor  sold  was  in  the  original  packages  m  which  it 
was  imported  from  Nebraska ;  the  defendant  doing  business  at  Coon  Rap- 
ids, Carroll  county,  Iowa,  as  agent  for  parties  residing  in  Omaha, — in 
other  words,  the  petitioner  runs  a  saloon  at  Coon  Rapids,  in  which,  as 
agent  for  parties  in  Nebraska,  he  sells  intoxicating  liquors  in  the  same 
packages  in  which  the  same  are  put  up  in  Omaha.  The  sales,  for  the  mak- 
ing of  which  he  was  fined  and  imprisoned,  were  made  in  September  of  this 
year,  and  alter  the  adoption  of  the  act  of  congress  known  as  the  "Wilson 
Bill."  The  contention  of  petitioner  is  that  the  prohibitory  law  of  Iowa, 
as  applied  to  imported  liquors  remaining  in  the  original  packages,  had 
been  declared  unconstitutional  and  void  by  the  supreme  court  of  the 
United  States  in  the  case  of  Lei^y  v.  Hardin,  135  U.  S.  100, 10  Sup.  Ct. 
Rep.  681,  before  the  passage  of  the  act  of  congress  just  cited;  and  that 
the  passage  of  that  act  did  not  have  the  effect  of  re-enacting  that  statute, 
and  that  the  state  law  is  in  fact  no  law,  and  can  have  no  force  or  effect 
unless  re-enacted  by  the  legislature  of  Iowa.  In  my  judgment  this  is  a 
misconception  of  the  construction  to  be  given  to  the  ruling  of  the  su- 
preme court  in  Leisy  v.  Hardin.  It  cannot  be  questioned  that  the  state  of 
Iowa,  in  the  exercise  of  its  police  power,  had  the  right  to  enact  a  statute 
prohibiting  the  sale  within  its  borders  of  liquors  to  be  used  as  a  bever- 
age. Bartemeyer  v.  Iowa,  18  Wall.  129;  Beer  Co.  v.  Masmchiisettay  97  U.- 
S.  25;  Foster  v.  Kansas,  112  U.  S.  201,  5  Sup.  Ct.  Rep.  8;  Mugler  v. 
Kansas,  123  U.  S.  623,  8  Sup.  Ct.  Rep.  273.  The  gist  of  the  Iowa  stat- 
ute is  contained  in  the  opening  sentence  of  the  first  section  of  the  chap- 
ter of  the  Code  dealing  with  this  subject,  being  section  1523  of  the  Code, 
and  it  reads  as  follows:  "No  person  shall  manufacture,  or  sell,  by  him- 
self, his  clerk,  steward,  or  agent,  directly  or  indirectly,  any  intoxicating 
liquors,  except  as  hereinafter  provided."  The  following  portions  of  the 
chapter  provide  the  means  for  enforcing  this  enactment,  for  punishing 
violators  of  the  law,  and  for  the  sale  of  liquors  for  certain  specified  pur- 
poses. I  know  of  no  decision  of  the  supreme  court  of  the  United  States 
which  holds  that  the  enactment  above  cited  was  beyond  the  power  of  the 
state  to  enact,  or  that  it  was  void  by  reason  of  any  contravening  provis- 
ion of  the  federal  constitution. 

In  Bowmin  v.  Railway  Co.,  125  U.  S.  465,  8  Sup.  Ct.  Rep.  689,  1062, 
the  question  waspresented  whether  section  1553,  of  the  Codeof  Iowa,  which 
in  terms  forbade  any  common  carrier  from  knowingly  bringing  within  the 
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state  any  intoxicating  liquors  without  having  first  received  a  certificate  from 
the  county  auditor  that  the  same  were  imported  to  be  sold  for  a  legal  pur- 
pose, was  sustainable  as  an  exercise  of  the  police  powers  of  the  state; 
and  it  was  held  that  the  effect  of  the  section  was  to  interfere  with  the 
freedom  of  interstate  commerce,  and  it  was  therefore  void.  In  Leiay  v. 
Hardin  the  facts  were  that  Leisy  &  Co.  were  shown  to  be  engaged  in  the 
manufacture  of  beer  in  the  state  of  Illinois;  that  they  imported  a  quan- 
tity thereof  into  the  state  of  Iowa  for  the  purpose  of  selling  the  same  in 
the  original  packages;  that  while  in  their  possession  unsold  it  was  seized 
under  the  order  of  the  state  court,  in  a  proceeding  brought  to  enforce  the 
state  law;  that  Leisy  &  Co.  thereupon  replevied  the  beer;  and  thus  the 
question  was  presented  whether  the  beer  was  or  not,  in  its  then  con- 
dition, liable  to  seizure  and  confiscation  under  the  prohibitory  law  of  the 
state.  This  question  was  carried  to  the  supreme  court,  and  it  was  by 
that  court  held  that  the  beer  was. not  liable  to  seizure  under  the  statute 
of  Iowa;  that  the  protection  of  the  clause  of  the  federal  constitution  giv- 
ing congress  power  to  regulate  foreign  and  interstate  commerce  was 
thrown  around  the  importation  until  the  importer  should  have  sold  the 
same  in  the  original  packages,  and  thereby  caused  the  importation  to 
become  a  part  of  the  common  mass  of  the  property  within  the  state;  and 
that  when  this  was  done,  then,  and  not  till  then,  would  the  property 
become  liable  to  be  dealt  with  under  the  provisions  of  the  state  statute. 

If  the  facts  of  that  case  had  been  that  the  seizure  had  not  been  made 
until  after  a  sale  of  the  packages  by  the  importer,  is  it  not  dear  that  the 
supreme  court  would  have  held  that  the  same  were  then  subject  to  the 
operation  of  the  state  law?  The  three  points  decided  in  that  case  are: 
(1)  That  the  commercial  clause  of  the  federal  constitution  prevents  the 
states  from  forbidding  the  importation  of  any  article  commonly  recog- 
nized as  property,  and  not  harmful  or  dangerous  in  the  condition  in 
which  it  is  imported.  (2)  That  the  right  of  importation  thus  secured 
protects  the  property  from  the  operation  of  state  laws  until  the  importer 
has  caused  the  same  to  become  intermingled  with  the  common  mass  of 
the  property  in  the  state,  which  ordinarily  is  effected  by  a  sale  in  the 
original  packages.  (3)  That  it  is  for  the  congress  of  the  United  States 
to  determine  whether  such  imported  property  should  or  should  not  be 
rendered  subject  to  the  police  laws  of  the  state  at  and  from  any  time 
prior  to  a  sale  by  the  importer  in  the  original  packages. 

In  the  Bowman  Case  the  supreme  court  was  called  upon  to  decide  the 
validity  of  a  particular  section  of  the  statute,  and,  for  the  reasons  stated, 
held  it  void. 

In  the  Leisy  Case  there  was  not  presented  for  consideration  the  valid- 
ity of  one  or  more  sections  of  the  statute.  The  real  point  for  decision 
was  whether  the  statute,  as  a  whole, — that  is,  the  prohibitory  princi- 
ple,— could  be  made  applicable  to  beer  or  other  liquors  imported  from 
another  state;  and  it  was  held  that — 

"Under  our  decision  in  Bowman  v.  Railway  Co,,  supra,  they  had  the  right 
to  import  this  beer  into  the  state;  and,  in  the  view  which  we  have  expressed, 
they  had  the  right  to  sell  it,  by  which  act  alone  it  would  become  mingled 
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in  the  common  mass  of  property  within  the  state.  Up  to  that  point  of  time, 
we  hold  that,  in  the  absence  of  congressional  permission  to  do  so,  the  state 
had  no  power  to  interfere  by  seizure,  or  any  other  action,  in  prohibition  of 
importation  and  sale  by  the  foreign  or  non-resident  importer.  *  *  ♦  The 
legislation  in  question  is,  to  the  extent  indicated,  repugnant  to  the  third  clause 
of  section  8  of  article  1  of  the  constitution  of  the  United  S^^tes,  and  therefore 
the  judgment  of  the  supreme  court  of  Iowa  is  reversed,"  etc. 

The  decision  in  the  Leisy  Case  therefore  does  not  declare  any  section 
or  particular  portion  of  the  Iowa  statute  to  be  wholly  void,  nor  does  it 
declare  the  whole  statute  to  be  void  under  all  circumstances.  What  it 
did  declare  was,  that  the  efibrt  to  make  the  prohibitory  purpose  of  the 
statute  applicable  to  imported  liquors  remaining  in  the  original  packages 
unsold  in  the  hands  ot  the  importer  was  repugnant  to  the  commercial 
clause  of  the  constitution,  and  this  for  the  reason  that,  until  such  im- 
portations had  become  intermingled  with  the  common  mass  of  property 
in  the  state,  such  liquors  were  not  subject  to  the  jurisdiction  of  the  state. 
Neither  in  terms  nor  by  fair  inference,  does  this  decision  declare  that  the 
Iowa  statute,  in  whole  or  in  part,  is  void  or  unconstitutional,  as  applied 
to  liquors  subject  to  the  jurisdiction  of  the  state.  In  the  Bmcman  and 
the  Lewy  Cases  alike,  the  power  of  the  state  to  regulate  or  forbid  the  sale 
of  intoxicating  liquors  within  its  jurisdiction  is  fully  recognized,  and  the 
effect  of  these  decisions  is  simply  to  define  the  limitations  of  that  juris- 
diction. The  language  of  the  state  statute  is  general  in  its  terms,  but  the 
legislature  in  enacting  it  must  be  presumed  to  have  intended  it  to  apply 
to  persons  and  property  within  the  jurisdiction  of  the  state.  It  is  doubt- 
less true  that  it  was  the  belief  of  the  legislature  that  the  statute  would 
be  applicable  to  all  liquors  within  the  boundaries  of  the  state,  but  that 
belief  grew  out  of  a  mistake  as  to  the  time  when  imported  property  passes 
under  the  jurisdiction  of  the  state  in  the  exercise  of  its  police  and  taxing 
power.  It  was  not  the  intent  of  the  legislature  to  pass  an  act  to  affect 
liquors  before  the  same  came  under  the  jurisdiction  of  the  state,  but  to 
control  all  within  the  jurisdiction  of  the  state.  When  the  conclusion 
reached  in  the  Leisy  Case  was  announced,  the  extent  of  the  jurisdiction 
of  the  state  was  made  plain,  and  thus  it  was  found  that  the  statute  of  Iowa 
was  limited  in  its  operation  and  control  to  an  extent  greater  than  was 
anticipated  by  the  legislature.  The  ascertainment  of  the  fact  that  broad 
and  general  terms  used  in  a  statute  are  subject  to  the  limitation  con- 
tained in  a  constitutional  provision  in  the  state  or  federal  constitution 
does  not  show  that  the  statute  is  void,  but  only  demonstrates  that,  in 
the  construction  of  the  language  found  therein,  regard  must  be  had  to 
the  constitutional  limitation.  It  is  a  fundamental  rule  that  legislative 
acts  shall  not  be  declared  void  by  the  courts,  if  by  any  reasonable  con- 
struction thereof  such  result  can  be  avoided.  If,  by  limitation  upon  its 
general  terms,  the  same  can  be  fairly  construed  and  so  applied  as  to  bring 
the  statute  within  the  constitution,  and  thus  save  it  from  being  in  coiv 
flict  therewith,  such  limited  construction  should  be  adopted.  It  is  en- 
tirely clear  that  the  purpose  sought  to  be  achieved  in  the  adoption  of  the 
prohibitory  law  of  the  state,  siid  the  amendments  thereto,  was  the  regu- 
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la-tioD  of  the  traffic  in  intoxicating  liquors,  and  to  prohibit  the  sale 
thereof  in  the  state  for  use  as  a  beverage.  There  was  no  purpose  on  part 
of  the  state  to  undertake  the  regulation  of  foreign  or  interstate  cornmerce 
as  such.  It  has  been  determined,  however,  that,  in  the  adoption  of  the 
amendments  to  the  statute,  the  legislature  has,  in  effect,  attempted  to 
make  the  prohibitory  law  applicable,  not  only  .to  property  within  the 
jurisdiction  of  the  state,  but  also  to  importations  before  the  same  became 
subject  to  state  jurisdiction.  To  this  extent  the  law  is  void,  and  has 
been  so  held;  but  this  does  not  mean  that,  as  applied  to  property  within 
the  jurisdiction  of  the  state,  the  statute  is  void  in  whole  or  in  part.  The 
true  conclusion  is  that  the  statute  of  Iowa  remains  in  full  force  as  to  all 
property  within  the  jurisdiction  of  the  state.  This  construction  gives 
lull  force  to  the  statute  as  applied  to  property  within  the  jurisdiction  of 
the  state,  and  at  the  same  time  gives  to  the  importer  the  full  benefit  of 
the  protection  afforded  him  by  the  commercial  clause  of  the  federal  con- 
stitution. If  the  sales  made  by  the  petitioner  had  been  made  before  the 
adoption  of  the  act  of  congress  known  as  the  "Wilson  Bill,  "it  might  well 
be  claimed  that  the  provisions  of  the  state  statute  could  not  be  made  ap- 
plicable thereto,  and  that  the  petitioner  would,  of  right,  be  entitled  to 
his  discharge.  In  fact,  however,  the  sales  were  made  after  the  Wilson 
bill  had  become  a  law,  and  it  is  necessary  to  consider  the  effect  thereof 
on  the  rights  of  the  petitioner. 

It  is  said  that  this  act  of  congress  is  itself  void,  for  the  reason  that  it 
assumes  to  confer  upon  the  states  the  power  to  regulate  interstate  com- 
merce. Such  is  not  the  purpose  or  effect  of  the  act.  It  does  not  declare 
that  the  states  shall,  in  general  or  in  any  particular,  have  the  power  to 
regulate  interstate  commerce.  It  confers  no  power  upon  the  states  to 
legislate  upon  that  subject.  The  act  declares  that  intoxicating  liquors 
shall,  upon  arrival  in  the  state  or  territory,  be  subject  to  the  operation 
of  the  police  powers  of  the  state.  In  the  exercise  of  the  constitutional 
power  to  regulate  foreign  and  interstate  commerce,  congress  has  declared 
when  such  imported  property  shall  become  subject  to  the  state  laws.  The 
states  are  not  authorized  to  declare  when  such  importations  shall  become 
subject  to  state  control,  nor  can  the  states  in  any  manner  change  or  af- 
fect the  enactment  made  by  congress  upon  that  subject.  Congress  can 
at  any  time  abrogate  or  change  the  enactment  in  question,  and  it  is 
clearly  a  constitutional  exercise  of  the  power  conferred  on  congress. 
It  is  apparent  to  every  one  that  at  some  time,  or  upon  the  happening 
of  some  event,  imported  property  loses  that  character,  and  becomes 
subject  to  the  laws  of  the  state;  and  it  is  for  congress,  which  possesses  the 
power  to  r^ulate  commerce,  to  define  the  time  or  event  which  shall 
have  the  effect  of  subjecting  importations  to  state  control,  and  this  is 
what  is  done  by  the  Wilson  bill  in  regard  to  intoxicating  liquors. 

It  is  also,  earnestly  contended  that,  granting  the  validity  of  the  Wilson 
bill,  the  statute  of  Iowa  cannot  be  held  to  be  in  force,  because  it  has  not 
been  re-enacted  since  the  decision  of  the  supreme  court  in  Lemj  v.  Hardin. 

The  thought  is  that  the  statute  was  then  declared  wholly  void,  and 
that  the  act  of  congress  does  not  impart  life  and  validity  to  it.  If  it  be 
v.43F.no.lO— 42 
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true  that  the  statute  was  declared  wholly  void,  then  it  follows  that  congress 
cannot  give  it  life.  No  one  claims  that  congress  can  adopt  a  prohibitory 
liquor  law  for  the  state  of  Iowa.  The  error  lies  in  the  assumption  that 
the  statute  of  Iowa  has  been  declared  wholly  void. 

I  have  attempted  to  maintain,  in  this  opinion,  the  proposition  that, 
after  the  decision  in  the  'Leitn/  Case^  the  statute  of  Iowa  remained  in  full 
force  in  relation  to  all  liquors  within  the  police  jurisdiction  of  the  state. 
The  language  of  the  statute  is  broad  and  comprehensive,  but  is  neverthe- 
less subject  to  the  limitation  imposed  upon  the  police  power  of  the  state 
by  the  provisions  of  the  federal  constitution,  and  must  always  so  remain. 
All  the  state  can  ever  do  in  this  particular  is  to  declare  the  will  of  the 
state  in  regard  to  the  sale  of  intoxicating  liquors  when  the  same  come 
within  the  jurisdiction  of  the  state.  That  it  has  already  done  in  the 
statute  now  in  force.  The  state,  under  the  Wilson  bill,  does  not  possess 
the  power  to  declare  when  imported  liquors  shall  be  freed  from  the  pro- 
tection of  the  commercial  clause  of  the  federal  constitution,  and  pass 
under  the  operation  of  the  police  powers  of  the  state.  Congress  cannot 
confer  that  power  upon  the  state.  It  is  for  congress  to  determine  that 
question.  It  is  for  the  state  to  say  what  the  police  regulations  of  the 
state  shall  be  as  to  liquors  within  the  jurisdiction  of  the  state,  and  for 
congress  to  define  when  or  how  imported  liquors  shall  become  subject  to 
state  control.  Whether  the  legislation  of  the  state  antedates  the  action 
of  congress  is  wholly  immaterial.  Congress  determines  when  imported 
property  shall  become  subject  to  the  state  laws,  and  can  at  any  time 
change  the  enactment.  The  states  regulate  the  sale  of  property  within 
their  jurisdiction,  and  can  at  any  time  modify  or  change  these  police 
regulations.  It  cannot  be  true,  because  congress  to-day  passes  an. act  de- 
claring that  importations  shall  become  subject  to  state  police  or  revenue 
laws  so  soon  as  they  pass  the  boundaries  of  the  state,  that  the  state 
must,  in  order  to  make  such  laws  applicable  thereto,  at  once  re-enact 
such  laws.  That  could  only  be  required  upon  the  theory  that  the  action 
of  congress  was  permissive  in  its  effect,  and  was  intended  to  enable  the 
state  to  determine  when  it  would  subject  imported  liquors  to  state  con- 
trol; but  it  is  clear  that  such  was  not  the  purpose  of  the  Wilson  bill. 
That  bill,  upon  its  adoption,  made  subject  to  state  police  laws  all  im- 
l)orted  liquors  as  soon  as  they  should  pass  within  the  boundaries  of  the 
state.  It  is  not  declared  that  such  liquors  shall  be  subject  to  the  police 
laws  hereafter  to  be  passed,  but  the  declaration  is  that  such  liquors  shall 
"be  subject  to  the  operation  and  effect  of  the  laws  of  such  state  or  terri- 
tory enacted  in  the  exercise  of  its  police  powers,"  etc.  It  seems  to  me 
that  this  enactment  is  so  plain  that  it  needs  no  construction  other  than 
to  read  it  as  it  is  written,  and  it  must  therefore  be  the  fact  that,  upon 
the  adoption  of  the  Wilson  bill,  imported  liquors,  upon  their  arrival  in 
Iowa,  became  subject  to  the  then  existing  police  laws  of  the  state,  just 
the  same  as  though  such  liquors  had  been  manufactured  in  Iowa.  Thus 
we  are  brought  back  to  the  question  whether,  when  the  petitioner  sold 
the  liquors  which  it  is  admitted  he  did  sell,  there  was  then  in  force  in 
Iowa  a  law  which  made  it  illegal  to  sell  liquors  produced  in  Iowa  for  use 
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as  a  beverage.  There  is  stich  a  law  upon  the  statute  books  of  the  state. 
If  that  law  was  in  force  as  to  domestic  liquors,  it  was  in  force  as  to  im- 
ported liquors.  There  is  no  middle  ground  in  this  matter.  Unless  it 
be  held  that  the  decision  of  the  supreme  court  in  Leisy  v.  Hardin  is  to 
the  effect  that  the  prohibitory  law  of  Iowa  is  wholly  void,  and  cannot  be 
enforced  as  against  domestic  liquors,  then  it  must  be  held  that,  after  the 
adoption  of  the  Wilson  bill,  imported  liquors  became  subject  to  its  pro- 
visions. After  the  enactment  of  the  Wilson  bill,  the  matter  of  sale  in 
original  packages  ceased  to  be  of  any  moment.  When  the  imported 
liquors  pass  the  boundary  of  the  state,  they  then  become  subject  to  the 
law  of  the  state,  without  regard  to  the  character  of  the  packages  in  which 
they  are  contained. 

It  is  urged  in  argument  that  it  is  necessary  to  have  legislative  action 
on  part  of  the  state  in  order  to  render  illegal  the  sale  of  imported  liquors, 
because  it  was  held  in  the  Leiay  Case  that  the  importer  had  a  right  to  sell 
the  same  in  the  original  packages,  and  that,  as  there  has  been  no  change 
in  or  addition  to  the  statute  of  Iowa  since  the  date  of  that  decision,  such 
right  must  still  continue.  If  the  statute  of  Iowa  in  terms  excepted  from 
its  operation  imported  liquors,  as  it  once  did,  there  would  be  force  in 
the  argument;  but  such  is  not  now  the  fact.  The  language  in  the  stat- 
ute is  as  broad  and  comprehensive  as  it  is  possible  to  make  it.  It  can- 
not be  questioned  that,  in  the  adoption  of  section  1523  of  the  Code,  it 
was  the  intent  of  the  legislature  to  absolutely  forbid  the  manufacture  or 
sale  of  any  intoxicating  liquors  for  use  as  a  beverage.  This  section  was 
intended  to  and  does  apply  to  all  liquors,  regardless  of  the  question 
whether  the  same  are  domestic  or  imported;  and  the  supreme  court  of 
the  United  States  has,  in  several  cases,  upheld  the  validity  of  the  law  as 
applied  to  liquors  within  the  jurisdiction  of  the  state,  but  further  held 
that  it  did  not  become  applicable  to  imported  liquors  until  the  same  had 
been,  by  the  importer,  sold,  and  thus  made  part  of  the  common  mass  of 
the  property  subject  to  state  control;  and  thus  the  statute  was  limited  in 
this  particular.  These  same  decisions,  however,  also  expressly  declare 
that  it  is  not  within  the  power  of  the  state  to  declare  by  legislation  when 
imported  property  becomes  subject  to  state  control,  nor  to  subject  im- 
ported property  to  the  operation  of  the  state  revenue  and  police  statutes 
until  it  had  ceased  to  be  an  importation.  The  state  possesses  no  more 
power  in  this  regard  to-day,  than  it  did  when  these  rulings  were  made. 
If  the  legislature  should  now  convene  and  undertake  to  deal  with  the 
subject,  what  could  it  enact  that  is  not  now  in  force  upon  the  statute 
book  of  the  state?  Could  it  legally  adopt  an  act  declaring  that  the  sale 
of  imported  liquors  by  the  importer  thereof  in  the  original  packages  is 
forbidden?  When  the  state  attempted  to  so  enact,  the  supreme  court 
held  that  the  federal  constitution  forbade  the  exercise  of  such  a  power 
on  part  of  the  state,  and  what  has  since  changed  the  force  of  this  consti- 
tutional restriction?  That  which  prevented  the  state  from  legislating  on 
this  question  before  the  passage  of  the  Wilson  bill  is  in  equal  force  now. 
All  that  the  state  can  do  is  to  declare  that,  within  the  jurisdiction  of 
the  state,. no  liquors^  imported  or  domestic,  shall  be  sold  or  used  as  a 
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beverage;  and  it  is  for  congress  to  declare  when  imported  liquors  shall 
become  subject  to  the  jurisdiction  of  the  state  in  this  particular.  Under 
the  division  of  powers  created  by  our  dual  system  of  government,  it  is 
necessary,  in  order  to  control  the  sale  of  imported  liquors,  that  there 
should  be  legislation  on  part  of  both  the  state  and  federal  governments. 
It  is  the  province  of  the  former  to  regulate  or  forbid  the  sale  of  all  liquors 
within  the  jurisdiction  of  the  state,  and  of  the  latter  to  determine  the 
point  of  time  when  imported  liquors  become  subject  to  the  jurisdiction 
of  the  state.  The  state  has  long  since  declared  its  purpose  touching 
liquors  within  its  jurisdiction,  and  no  additional  legislation  or  re-enact- 
ment is  needed  to  make  plain  the  law  of  the  state  in  that  particular. 

If  the  legislature,  as  suggested,  should  now  undertake  to  legislate  on 
this  subject,  with  a  view  to  preventing  the  sale  of  imported  liquors  as  a 
beverage  while  in  the  hands  of  the  importer,  all  it  could  do  would  be  to 
declare  that  no  liquors  could  be  legally  sold  for  use  as  a  beverage  by  any 
one  within  the  jurisdiction  of  the  state;  and  that  is  the  exact  purport  of 
the  statute  now  in  force,  and  which  is  as  broad  as  it  is  within  the  power 
of  the  state  to  make  it.  The  case  is  simply  this:  The  petitioner  is  a 
resident  of  Iowa,  and  therefore  subject  to  the  police  laws  of  the  state. 
Those  laws  declare  it  to  be  a  penal  offense  to  sell  intoxicating  liquors  for 
use  as  a  beverage.  In  September  last,  and  after  the  adoption  of  the 
Wilson  bill,  the  petitioner  sold  intoxicating  liquors  for  use  as  a  bever- 
age, and  for  so  doing,  in  violation  of  an  injunction  issued  from  the  dis- 
trict court  of  Carroll  county,  he  was  brought  before  that  court  and  fined 
and  imprisoned.  He  now  asks  the  court,  by  use  of  a  writ  of  habeas  oor- 
piL8,  to  free  him  from  imprisonment,  on  the  ground  that  the  liquors  he 
sold  were  imported  from  Nebraska,  and  sold  in  the  original  packages. 
The  answer  is  that  since  the  passage  of  the  Wilson  bill  imported  liquors, 
upon  their  arrival  in  Iowa,  become  subject  to  the  prohibitory  law  of 
Iowa,  the  same  as  though  they  had  been  produced  in  Iowa.  The  dis- 
trict court  of  Carroll  county,  as  it  had  a  right  to  do,  upon  a  petition  duly 
presented  to  it,  enjoined  the  petitioner  from  selling  intoxicating  liquors 
in  violation  of  the  statute  of  Iowa.  Disregarding  such  injunction,  the 
petitioner  made  sales  of  liquors  for  use  as  a  beverage,  and  thereupon  was 
cited  before  the  district  court  to  answer  for  contempt  of  court  in  violat- 
ing the  injunction,  and,  failing  to  excuse  himself,  was  fined  and  impris- 
oned. 

I  entirely  concur  with  the  state  court  in  holding  that,  as  the  sales  of 
the  imported  liquors  were  made  after  the  enactment  of  the  Wilson  bill, 
the  provisions  of  the  Iowa  statute  are  applicable  thereto,  and  that  in 
making  such  sales  the  petitioner  violated  the  statute  of  Iowa.  Further- 
more, if  I  entertained  doubt  upon  the  principal  question,  or  was  in  my 
own  mind  satisfied  that  the  state  court  had  erred  in  its  construction  of 
the  law,  I  should  not  feel  justified  in  releasing  the  petitioner  from  the 
efiect  of  the  judgment  of  that  court.  The  way  is  open  to  the  petitioner 
to  present  the  question  to  the  supreme  court  of  the  United  States  by  a 
writ  of  error  to  the  state  court.  He  has  thus  a  means  of  correcting  any 
error  committed  to  his  prejudice  in  the  state  court,  by  a  direct  appeal  to 
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the  tribunal  which  wq  all  recognize  as  the  paramount  and  final  arbiter 
of  all  questions  arising  under  the  federal  constitution  and  laws.  I  do 
not  question  the  existence  of  the  power  in  the  United  States  circuit  courts 
to  grant  writs  of  habeas  corpus  Yfhen  it  is  alleged  that  a  person  is  deprived 
of  his  liberty  by  state  action,  contrary  to  the  provisions  of  the  federal 
constitution;  but  it  is  a  power  to  be  sparingly  exercised.  When  it  ap- 
pears that  the  petitioner  is  held  under  the  judgment  of  a  state  court  of. 
competent  jurisdiction,  before  this  court  should  grant  him  a  discharge, 
it  should  be  made  to  appear  that  the  illegality  of  his  detention  is  beyond 
fair  question;  and  in  all  cases  wherein  the  pivotal  point  has  not  been 
finally  decided  by  the  supreme  court,  but  still  remains  a  debatable  ques- 
tion, the  circuit  court  should  not  discharge  the  petitioner,  for  this  would 
be  simply  converting  the  writ  of  habeas  corpus  into  a  writ  of  error,  by 
means  of  which  this  court  would  be  asked  to  review  the  judgment  of  the 
state  court  upon  a  debatable  question  of  law  arising  under  the  federal 
constitution,  but  which  it  was  the  duty  of  that  court  to  investigate  and 
decide.  In  such  cases,  the  federal  question  can  be  readily  presented  to 
the  supreme  court,  and,  as  there  exists  this  plain  and  proper  remedy,  it 
should  be  followed.  When  the  question  has  been  finally  settled  by  the 
supreme  court,  if  the  state  courts  should  refuse  to  follow  the  construc- 
tion given  by  the  supreme  court  to  the  federal  constitution,  and,  disre- 
garding such  construction,  should  sentence  a  person  to  imprisonment, 
then  the  duty  of  the  circuit  court  to  grant  relief  by  means  of  a  writ  of 
habeas  corpus  would  be  plain;  but,  until  that  improbable  contingency 
arises,  the  writ  should  not  be  executed  in  cases  like  that  now  before  the 
court. 

For  the  reasons  stated,  the  writ  is  discharged,  and  the  petitioner  is 
continued  in  custody  of  the  sheriff. 


JESr  parts  Ulbich. 
(Cireidt  CmirU  W,  D.  MUstywri,  W.  D.    September  80, 1800.) 

1.  Habbab  Cokpus— Jurisdiction  or  Fbdesal  Codbts. 

The  district  court  of  the  United  States  has  no  Jurisdiction  by  writ  of  habeas 
corpus  to  declare  a  judgment  of  a  state  criminal  court  a  nullity,  and  discbarge  the 
petitioner  from  imprisonment  imposed  by  it,  where  such  court  had  plenary  juris- 
diction over  the  person,  the  place,  the  offense,  and  the  cause,  and  everything  con- 
nected with  It. 

8.  8amb~Rbvedt  bt  Appbal. 

In  such  a  case,  it  is  th*)  right  and  duty  of  the  state  courts  to  decide  questions 
arising  under  the  constitution  and  laws  of  the  United  Stetes,  and,  if  it  errs  in  its 
rulings  to  the  prejudice  of  the  defendant,  his  remedy  is  by  appeal  to  the  supreme 
court  of  the  state;  and,  if  that  court  denies  him  any  right,  privilege,  or  immunity 
which  he  claims  under  the  constitution  of  the  United  States,  he  can  have  his  writ 
of  error  to  the  supreme  court  of  the  United  States. 

Habeas  Corpus.     On  appeal  from  the  district  court.     For  former  re- 
port, see  42  Fed.  Rep.  587, 
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On  the  13th  day  of  June,  1890,  there  was  presented  to  the  district 
court  of  this  district  the  petition  of  Oscar  Ulrich,  praying  for  a  writ  of 
habeas  corpus.  The  petitioner  alleged,  in  substance,  that  at  the  January 
term,  1890,  of  the  criminal  court  of  Jackson  county,  Mo.,  the  peti- 
tioner was  indicted  by  the  grand  jury  for  the  crime  of  bigamy.  That 
his  trial  on  said  indictment  for  said  alleged  offense  was  set  down  for  the 
.21st  of  April,  1890,  on  which  day  the  cause  was  called,  for  trial  and  a 
jury  duly  impaneled  and  sworn  and  the  trial  proceeded  with,  by  the  ex- 
amination of  witnesses  for  the  state,  until  noon  of  the  following  day, 
when  the  judge  of  the  court,  without  the  consent  of  the  defendant,  ad- 
journed the  cause  until  9:30  o'clock  the  next  morning,  and  caused  the 
petitioner  to  be  committed  to  jail  for  safe-keeping.  That  after  the  noon 
adjournment  of  the  petitioner's  case  on  the  22d,  the  judge  of  the  court 
before  whom  the  petitioner  was  being  tried  permitted  a  special  judge, 
who  had  been  previously  appointed  to  try  another  criminal  case  pend- 
ing in  the  court,  to  impanel  another  jur^',  and  proceed  with  the  trial  of 
said  second  cause,  and  to  continue  the  trial  thereof  from  day  to  day 
until  the  evening  of  the  25th  of  April,  when  it  was  concluded.  On  the 
morning  of  the  23d  of  April,  the  prosecuting  attorney  announced  that 
the  jury  and  witnesses  in  the  petitioner's  case  would  be  excused  until 
2  o'clock  p.  M.  of  that  day,  at  which  hour  the  regular  judge  came  upon 
the  bench,  and  announced  that  the  jury  and  witnesses  in  the  case  would 
be  dismissed  until  the  next  day  at  1 :30  p.  m.  That  the  next  day  the 
judge  did  not  appear  until  3; 30  p.  m.,  and  that  he  then  announced  the 
petitioner's  case  would  not  be  called  until  1:30  p.  m.  the  following  day. 
That  at  2:30  o'clock  p.  m.  the  following  day  the  judge  announced  that 
the  case  would  not  be  called  until  the  next  morning  at  10  o'clock. 
That  the  next  morning,  which  was  Saturday,  April  26th,  the  judge 
came  on  the  bench,  and  announced  he  was  feeling  ill  and  not  able  to  go 
on  with  the  court,  and  thereupon  discharged  the  jury  impaneled  to  try 
the  petitioner,  and  set  the  case  down  for  trial  the  26th  of  May,  1890. 
That  the  several  adjournments  of  his  trial  from  the  22d  to  the  26th  of 
April  were  made  and  ordered  in  his  absence,  and  without  his  knowl- 
edge or  consent,  and  against  the  protest  of  his  counsel,  and  that  the 
jury  were  discharged  against  his  protest.  That  on  the  26th  day  of  May, 
the  day  to  which  his  case  had  been  adjourned,  it  was  again  called  for  trial, 
whereupon  the  "petitioner  filed  his  motion  for  a  discharge  and  a  plea 
in  bar  of  all  further  proceedings,  based  upon  and  by  reason  of  the  facts 
hereinbefore  set  out,"  which  motion  and  plea  the  judge  overruled,  and, 
against  the  petitioner's  protests  and  objections,  ordered  another  jury  to 
be  impaneled,  and  again  placed  the  petitioner  on  trial  for  said  alleged  of- 
fense, and,  as  a  result  thereof,  the  petitioner  was  convicted,  a  new  trial 
denied  him,  and  he  was  sentenced  to  two  years'  imprisonment  in  the 
penitentiary.  The  petitioner  thereupon  presented  to  the  district  court 
his  petition  for  a  writ  of  habeas  corpiis,  alleging  his  imprisonment  was  in 
violation  of  the  fifth  and  fourteenth  amendments  to  the  constitution  of 
the  United  States,  and  praying  to  be  discharged  therefrom  for  that  rea^ 
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6on.  The  marshal  of  Jackson  county,  who  had  the  petitioner  in  his 
custody,  and  upon  whom  the  writ  of  habeas  corpus  was  served,  made  re- 
turn to  the  writ,  showing  that  the  petitioner  had  been  regularly  indicted 
by  the  grand  jury  of  the  criminal  court  for  Jackson  county  for  the  crime 
of  bigamy  committed  in  said  county,  and  that  he  had  been  duly  tried 
on  said  indictment  for  said  offense,  and  found  guilty  by  the  verdict  of 
the  jury,  and  sentenced  for  said  offense  by  the  court  to  two  years'  im- 
prisonment in  the  penitentiary  of  the  state  of  Missouri,  and  that  the 
respondent  had  the  defendant  in  his  custody  to  convey  him  to  the  peni- 
tentiary in  execution  of  that  sentence.  Upon  hearing  the  case,  the  dis- 
trict court  discharged  the  petitioner,  from  which  judgment  the  respond- 
ent appealed  to  this  court.  The  opinion  of  the  district  court  dis- 
charging the  petitioner  is  reported,  {Ex parte  Ulrich^)  42  Fed.  Rep.  587. 

A.  R,  Strothei^  for  the  State. 

OriUenden,  Stiles  &  GUkescm^  for  appellee. 

Caldwell,  J.  Assuming  the  truth  of  the  allegations  in  the  petition, 
the  first  question  to  be  determined  is  whether  the  district  court  had 
jurisdiction,  by  a  writ  of  habeas  corpusy  to  declare  the  judgment  of  the 
state  court  a  nullity,  and  discharge  the  petitioner  from  the  imprisonment 
imposed  by  it.  The  district  courts  of  the  United  States  do  not  pos- 
sess any  supervisory  or  appellate  jurisdiction  over  the  criminal  courts 
of  a  state.  Nor  can  the  writ  of  habeas  corpvs  be  made  to  perform  the 
office  of  a  wait  of  error  or  appeal.  Errors  in  law,  however  numerous 
and  gross,  committed  by  the  trial  court  in  a  cause  within  its  jurisdic- 
tion, can  only  be  reviewed  by  appeal  or  writ  of  error  in  the  court  exer- 
cising supervisory  or  appellate  jurisdiction  over  the  trial  court  in  the 
particular  case.  It  is  only  where  the  trial  court  is  without  jurisdiction 
of  the  person  or  the  cause,  and  a  party  is  subjected  to  illegal  impris- 
onment in  consequence,  that  the  writ  of  habeas  cmpvs  may  be  invoked, 
and  the  party  discharged  from  the  illegal  imprisonment.  Ex  part^ 
Wntkins,  3  Pet.  193,7  Pet.  568;  Ex  parte  Lange,  18  Wall,  163;  ExparU 
Parks,  93  U.  S.  18;  ExparU  Slebold,  100  U.  S.  371:  Ex  parte  CuHis,  106 
U.  S.  371, 1  Sup.  Ct.  Rep.  381;  Ex  parte  GarU,  106  U,  S.  521,  1  Sup. 
Ct.  Rep.  635:  Expaiie  Yarbrmgh,  110  U.  S.  651,  4  Sup.  Ct.  Rep.  152; 
Ex  parte  Orouch,  112  U.  S.  178,  5  Sup.  Ct.  Rep.  96;  Ex  parte  Bigelow, 
113  U.  S.  328,  5  Sup.  Ct.  Rep.  542;  Ex  parte  Wilson,  114  U.  S.  417,  5 
Sup.  Ct.  Rep.  935;  ExparU  Harding,  120  U.  S.  782,  7  Sup.  Ct.  Rep. 
780;  In  re  Lane,  135  U.  S.  443,  10  Sup.  Ct.  Rep.  760;  In  re  WigJit,  134 
U.  S.  136,  10  Sup.  Ct.  Rep.  487;  Hans  Nidsen,  131  U.  S.  176,  9  Sup. 
Ct.  Rep.  672;  In  re  Coy,  127  U.  S.  731,  page  756,  8  Sup.  Ct.  Rep. 
1263. 

In  the  case  at  bar,  the  criminal  court  of  Jackson  county  had  plenary 
jurisdiction  of  the  person,  the  place,  the  offense,  and  the  cause,  and 
everything  connected  with  it.  The  petitioner  was  indicted  for  violating 
a  criminal  statute  of  the  state.  The  statute  defining  and  punishing  the 
offense  was  a  valid  law.     The  indictment  sufficiently  charged  the  offense. 
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and  the  court  trying  the  petitioner  had  jurisdiction  of  his  person,  and 
exclusive  original  jurisdiction  to  try  him  on  the  indictment  for  the  of- 
fense therein  charged.  Having  such  plenary  jurisdiction,  it  was  the 
right  and  duty  of  the  state  court  to  decide  every  question  that  arose  in 
the  case,  from  the  beginning  to  the  end  of  it.  Possessed  of  unquestioned 
jurisdiction  of  the  case,  the  court  had  the  same  jurisdiction  and  right  to 
decide  questions  arising  under  the  constitution  and  laws  of  the  United 
States  that  it  had  to  decide  questions  arising  under  the  constitution  and 
laws  of  the  state.  The  state  court  is  under  the  same  high  obligations  to 
support,  construe,  and  give  effect  to  the  constitution  of  the  United  States 
that  this  court  is,  and  an  erroneous  interpretation  of  the  constitution  of 
the  United  States  no  more  affects  the  jurisdiction  of  the  court  than  an 
erroneous  ruling  on  any  other  question  of  law  arising  in  the  case. 
Whether  the  first  jury  was  discharged  without  suflBcient  legal  excuse  was 
a  mixed  question  of  law  and  fact,  to  be  determined  by  the  court,  or  by 
the  court  and  a  jury,  if  the  facts  were  disputed.  It  is  undeniable  that 
the  court  had  jurisdiction  to  determine  that  issue.  It  was  the  only  court 
that  had  jurisdiction  to  determine  it  in  the  first  instance;  and,  if  it  be 
conceded  that  the  court  decided  the  question  erroneously,  its  jurisdiction 
over  the  cause  was  not  thereby  lost  or  in  any  degree  impaired,  and  its 
judgment  was  not  void,  and  is  not  open  to  Collateral  attack.  If  the  state 
court  erred  in  its  rulings  on  this  or  any  other  question,  to  the  prejudice  of 
the  petitioner,  he  has  his  remedy  to  correct  the  error.  He  can  appeal  to 
the  supreme  court  of  the  stale,  and,  if  that  court  denies  him  any  right, 
privilege,  or  immunity  which  he  claims  under  the  constitution  of  the 
United  States,  he  can  have  his  writ  of  error  to  the  supreme  court  of  the 
United  States.  This  is  the  regular  legal  and  orderly  mode  of  reviewing 
and  revising  the  judgments  of  courts  in  criminal,  as  well  as  in  civil, 
cases.  The  cases  in  which  a  United  States  court  has  jurisdiction,  by  a 
writ  of  habeas  corpus,  to  discharge  a  party  imprisoned  under  the  process 
or  judgment  of  a  state  court  rest  on  special  grounds,  which  have  no  ex- 
istence in  this  case.  Among  the  cases  in  which  such  jurisdiction  is  exer- 
cised are  cases  where  the  state  court  is  proceeding  against  an  officer  of 
the  United  States,  for  an  act  done  in  pursuance  of  his  official  duty,  un- 
der the  constitution  of  the  United  States  or  an  act  of  congress,  (/n  re 
Neagle,  135  U.  S.  1, 10  Sup.  Ct.  Rep.  658,  and  39  Fed.  Rep.  833;)  and 
cases  where  the  state  court,  assuming  to  act  by  authority  of  a  state  stat- 
ute which  is  in  conflict  with  the  constitution  of  the  United  States,  and 
void  for  that  reason,  imprisons  a  citizen  for  exercising  a  right  guarantied 
to  him  by  the  constitution  of  the  United  States,  (/n  re  Barber,  39  Fed. 
Rep.  641,  and  136  U*.  S.  313,  10  Sup.  Ct.  Rep.  862;  Ex  parte  Kteffer,  40 
Fed.  Rep.  399;  In  re  Bdne,  42  Fed.  Rep.  545.)  But  any  extended 
or  critical  atialysis  and  classification  of  the  cases  in  which  this  jurisdic- 
tion exists  is  rendered  unnecessary,  in  this  case,  by  the  decision  of  the 
supreme  court  of  the  United  States  in  Ex  parte  Bigehw,  113  U.  S.  328, 
5  Sup.  Ct.  Rep.  542.  In  principle  that  case  is  on  all  fours  with  the  pe- 
titioner's, and  is  decisive  of  it.     The  essential  point  is  the  same  in  both 
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cases.  In  that  case,  as  in  this,  a  jury  was  impaneled  and  sworn  to  try 
the  prisoner,  and  the  jury  was  afterwards  discharged  by  the  court,  against 
the  prisoner's  protest,  before  the  cause  was  tried  and  submitted  to  them. 
The  prisoner,  against  his  protest,  was  again  put  upon  his  trial  and  con- 
victed, and  sentenced  to  imprisonment  for  five  years.  He  thereupon 
made  an  application  to  the  supreme  court  for  a  writ  of  habeas  corpus  to 
release  him  from  that  imprisonment,  on  the  ground  that  he  had  been 
twice  put  in  jeopardy  for  the  same  offense,  in  violation  of  the  fifth 
amendment  to  the  constitution  of  the  United  States.  That  amendment 
applied  to  his  case,  because  he  was  tried  in  a  federal  court  of  the  District 
of  Columbia;  but  it  has  no  application  to  the  petitioner's  case.  The  su- 
preme court  refused  to  grant  the  writ.  Mr.  Justice  Miller,  who  deliv- 
ered the  unanimous  opinion  of  the  court,  said: 

''But  that  court  had  jurisdiction  of  the  offense  described  in  the  indictment 
on  which  ihe  prisoner  was  tried.  It  had  jurisdiction  of  tiie  prisoner,  who 
was  properly  brought  before  the  court.  It  had  jurisdiction  to  hear  the  charge 
and  the  evidence  against  the  prisoner.  It  had  jurisdiction  to  hear  and  to  de- 
cide upon  the  defenses  offered  by  him.  The  matter  now  presented  was  one  of 
those  defenses.  Whether  it  was  a  sufficient  defense  was  a  matter  of  law  on 
which  tliat  court  must  pass,  so  far  as  it  was  purely  a  question  of  law,  and  on 
which  the  jury,  under  the  instructions  of  the  court,  must  pass,  if  we  can  sup- 
pose any  of  the  facts  were  such  as  required  submission  to  the  jury.  If  the 
question  had  been  one  of  former  acquittal, — a  much  stronger  case  than  this, — 
the  court  would  have  had  jurisdiction  to  decide  upon  the  record  whether  there 
had  been  a  former  acquittal  for  the  same  offense;  and,  if  the  identity  of  the 
offense  were  in  dispute,  it  might  be  necessary  on  such  a  plea  to  submit  that 
question  to  the  jury  on  the  issue  raised  by  the  plea.  The  same  principle 
would  apply  to  a  plea  of  a  former  conviction.  Clearly,  in  these  cases,  the  court 
not  only  had  jurisdiction  to  try  and  decide  the  question  raised,  but  it  is  its 
imperative  duty  to  do  so.  If  the  court  makes  a  mistake  on  such  trial,  it  is 
error  which  may  be  corrected  by  the  usual  modes  of  correcting  such  errors; 
but  that  the  court  had  jurisdiction  to  decide  upon  the  matter  raised  by  the 
plea,  both  as  matter  of  law  and  of  fact,  cannot  be  doubted.  This  article  5  of 
the  amendments,  and  articles  6  and  7,  contain  other  provisions  concerning 
trials  in  the  courts  of  the  United  States,  designed  as  safeguards  to  the  rights 
of  parties.  Do  all  of  these  go  to  the  jurisdiction  of  the  courts?  And  are  all 
judgments  void  where  they  have  been  disregarded  in  the  progress  of  the  trial? 
Is  a  judgment  of  conviction  void  when  a  deposition  has  been  read  against  a 
person  on  trial  for  crime  because  he  was  not  confronted  with  the  witness,  or 
because  the  indictment  did  not  inform  hitn  with  sufficient  clearness  of  the  nat- 
ure and  cause  of  the  accusation?*' 

To  the  same  effect  is  Ez  parU  Harding ,  120  U.  S.  782,  7  Sup.  Ct.  Rep. 
.  780,  where  it  is  held  that  the  fact  that  an  alien  sat  on  the  grand  jury 
that  found  the  indictment,  and  that  the  petitioner  was  denied  his  right 
to  have  compulsory  process  for  obtaining  witnesses  in  his  favor,  did  not 
render  the  judgment  void,  and  did  not,  therefore,  give  the  court  author- 
ity or  jurisdiction  to  discharge  the  petitioner  on  a  writ  of  habeas  corpus. 
The  criminal  court  of  Jackson  county  having  plenary  jurisdiction  of  the 
petitioner's  case,  neither  the  district  court  nor  this  court  has  any  juris- 
diction  to  inquire  into  the  regularity  of  the  proceedings  in  that  court. 
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Upon  that  subject,  as  wqiJ  as  the  question  whether  the  fourteenth  amend- 
ment is  to  be  construed  as  a  prohibition  on  the  states  and  the  state  courts 
from  placing  a  person  on  trial  twice  for  the  same  offense,'  the  court  ex- 
presses no  opinion. 

The  judgment  of  the  district  court  is  reversed,  and  the  petitioner  is  re- 
manded to  the  custody  of  the  state  authorities,  in  execution  of  the  sen- 
tence of  the  state  court.  There  is  nothing  in  the  record  to  show  what 
order,  if  any,  the  district  court  made  under  section  3  of  rule  34  of  the 
supreme  court,  regulating  appeals  in  habeas  corpus  cases:  but  there  seems 
to  be  no  reason  to  apprehend  that  the  petitioner  will  not  be  forthcoming 
to  answer  the  judgment  of  the  state  court. 

>NoTB.  It  has  been  held  in  England,  npon  great  consideration,  by  the  nnanimons 
judgment  of  all  the  judges,  affirmed  on  error  in  the  exchequer  chamber,  that  at  com- 
mon law  a  court  may,  in  its  discretion,  discharge  a  jury  in  a  criminal  case  before  ver- 
dict, and  that  that  discretion  is  not  reviewable  on  error;  and  that  a  defendant  cannot 
avail  himself  of  an  abuse  of  this  discretion  to  defeat  a  conviction  on  a  second  trial. 
Winsor  v.  Queen,  L.  R.  1  Q.  B.  289,  390.  Upon  the  question  of  the  construction  of 
the  fourteenth  amendment  on  the  jpoint  suggested,  but  not  decided,  in  the  principal 
case,  see  Hurtado  v.  California,  110  U.  S.  516,4  Sup.  Ct.  Rep.  Ill,  and  particularly  what 
is  said  on  pages  584  and  585.  And  in  Re  Kemmler,  180  U.  8.  448, 10  Sup.  Cu  Rep.  980, 
where  the  views  of  Mr.  Justice  Matthews,  expressctd  on  nages  534  and  585  of  Hurtado^s 
Case,  are  reaffirmed  by  Chief  Justice  Fullbb.  And  see  Btrauder  y.  West  Virginiai  luo 
U.  S.  803. 
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BlUMENTHAL  V.  BURRELL  et  al. 
iCircuit  Court,  N.  D.  New  Y(yrk.    October  10, 180a) 

1.  Patbnts  por  Inventions— New  Manufacture. 

.  Paient  No.  344,488,  granted  to  Moritz  Blumenthal,  June  29, 1886,  is  for  new  mann- 
facturee,— the  two  chemical  products,  chymosin  and  pepsin,  nncombined  with  each 
other  and  practically  free  from  foreign  sabstances.  Chymosin  and  pepsin  are  fer- 
ments, the  former  a  curdling  agent,  the  latter  a  digestive  agent,  found  in  the  ren- 
nets of  calves  and  hogs,  which  had,  on  account  of  their  curdling  properties,  been 
used  in  the  form  of  a  liquid  in  the  manufacture  of  cheese,  but  the  liquid  contained 
objectionable  matter,  and  its  curdling  powers  varied  according  to  the  predominance 
of  chymosin  in  the  stomachs  treatedl  At  the  time  of  the  patent  chymosin  had  not 
been  produced  in  a  pure  state.  Held,  that  the  chymosin  described  in  the  patent 
was  a  new  and  patentable  product. 

8.  Same. 

The  article  actually  produced  being  merely  the  extract  in  a  i)owder  form,  differ- 
ing from  previous  extracts  only  in  containing  more  of  the  curdling  principle,  and 
less  of  the  useless  or  deleterious  matter,  is  not  a  patentable  product,  though  it  con- 
tain but  an  insignificant  proportion  of  pepsin  and  other  foreign  matter. 

In  Equity.     On  bill  for  injunction. 

Brieseny  Steele  &  Knauth,  (il.  v.  Biiesen^  of  counsel,)  for  complainant. 

E.  S.  Jenneyy  for  defendants. 

Wallace,  J.  The  patent  in  suit  (No.  344,433)  granted  to  Moritz 
Blumenthal,  of  Prussia,  June  29,  1886,  is  for  new  manufactures, — the 
two  chemical  products,  chymosin  and  pepsin,  uncombined  with  each 
other,  and  practically  free  from  foreign  substances.  The  first  claim  is 
for  chymosin  "uncombined  with  pepsin,"  as  described;  the  second  is  for 
pepsin  "uncombined  with  chymosin,"  as  described;  and  the  third  is  for 
"chymosin  or  pepsin  uncombined  with  each  other,  in  combination  with 
an  indifferent  preservative,"  as  described.  Chymosin  and  pepsin  are 
ferments  found  in  the  rennets  or  stomachs  of  calves  and  hogs,  the  former 
predominating  in  calf  rennet  and  the  latte'r  in  hog  rennet;  but  they  are 
unlike  in  their  properties,  cliymosin  being  a  coagulating  agent,  and  pep- 
sin a  digestive  agent.  On  account  of  its  coagulating  properties  calf 
rennet  has  long  been  in  extensive  use  for  curdling  milk  by  cheese  makers 
in  the  form  of  a  liquid  obtained  by  cutting  up  the  stomachs  and  macer- 
ating them  in  a  salt  solution  containing  from  5  to  10  per  cent,  of  salt. 
Such  a  liquid  contains  the  collected  gastric  juices  of  the  stomach,  includ- 
ing, besides  chymosin  and  pepsin,  more  or  less  of  the  objectionable  mucous 
and  albuminous  matters  of  these  juices;  and  its  curdling  power  varies 
according  to  the  predominance  of  chymosin  in  the  stomachs  treated. 
The  patentee  states  in  his  specification  that  before  his  invention  neither 
chymosin  nor  pepsin  had  ever  been  obtained  in  an  absolutely  pure  state, 
and  that  each,  as  theretofore  obtained,  contained  a  compound  of  both, 
besides  mucous,  albuminous,  and  other  impurities,  which  impart  an  of- 
fensive smell  and  taste  to  the  products.  The  questions  in  the  case  are 
whether  the  chymosin  of  the  claim  was  at  the  time  of  the  alleged  in- 
vention a  new  product  in  a  patentable  sense,  and  whether  the  defend- 
ants have  infringed  the  ciainjs.     The  pepsin  claim  is  not  in  controversy; 
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but  the  complainant  insists  that  the  rennet  powder  made  by  Chris. 
Hansen,  of  Copenhagen,  and  sold  in  this  country  compressed  in  the 
form  of  tablets  by  the  defendants,  is  the  chymosin  of  the  first  and  third 
claims  of  the  patent.  Inasmuch  as  the  claims  are  for  the  product,  ir- 
respective of  the  processes  by  which  it  may  be  made,  it  is  unnecessary 
to  consider  whether,  in  view  of  the  prior  state  of  the  art,  Dr,  Blumen- 
thal's  process  for  treating  rennet  to  produce  his  extract  was  a  new  discov- 
ery .  If  the  product  was  new  it  is  im  material  whether  the  process  was  new 
or  old.  As  described  in  the  specification,  the  product  of  the  first  claim 
is  a  constituent  of  rennet  which  separates  itself  out  of  a  rennet  solution 
from  the  pepsin  and  other  rennet  matters  of  the  solution  in  the  form 
of  white  flocculent  substance,  and  is  collected  on  a  filter  and  dried.  It 
is  an  amorphous,  white,  gelatinous  substance,  insipid  and  odorless, 
greatly  resembling  in  appearance  hydrate  of  alumina.  It  may  be  kept 
for  years  without  deterioration,  and  is  not  injured  by  temperatures 
reaching  as  high  as  35°  centigrade.  The  product  of  the  second  claim  is 
the  chymosin  of  the  first  claim  mixed  with  a  neutral  preservative,  such 
as  an  alkali  soluble  in  water  or  sugar.  .By  the  terms  of  each  claim  the 
product  is  uncombined  with  pepsin.  According  to  the  testimony  in  the 
record  Dr.  Blumenthal  conceived  the  idea  that  the  curdling  ferment  of 
rennet  could  be  obtained  isolated  from  all  other  rennet  constituents,  and 
in  a  dry  state;  and  in  the  years  1880  to  1882  he  made  experiments  with 
a  view  of  obtaining  such  a  product.  The  patent  in  suit,  and  another 
(No.  338,471)  which  was  granted  March  22,  1886,  for  the  processes  of 
making  chymosin  and  pepsin,  are  the  outcome  of  these  experiments. 
At  that  time,  besides  the  rennet  prepared  in  the  way  which  has  been 
mentioned,  liquid  extracts  of  rennet,  prepared  by  adding  boracic  acid  to 
the  ordinary  solution,  to  preserve  it,  had  been  introduced  to  some  ex- 
tent among  dairymen,  and  so  had  powdered  rennet  made  by  drying  and 
pulverizing  the  rennets;  but  both  the  liquid  and  powdered  rennet  were 
prepared  by  processes  which  did  not  contemplate  the  separation  of  the 
chymosin  from  the  pepsin,  and  mucous  and  albuminous  matters.  Like 
the  ordinary  liquid  of  rennet,  they  were  the  extracts  of  the  collected 
gastric  juices.  Their  coagulating  value  was  variable,  depending  upon 
the  comparative  coagulating  and  foreign  constituents  of  the  rennets  used, 
and  the  liquid  extracts,  by  reason  of  their  chemical  ingredients,  some- 
times imparted  noxious  flavors  to  the  cheese.  According  to  Dr.  BUi- 
menthal,  before  his  chymosin  was  made,  no  pure  coagulating  ferment  for 
commercial  purposes  had  ever  been  made.  He  testifies,  and  so  do  his 
expert  witnesses,  that  he  was  the  first  to  make  a  product  isolated  from 
foreign  ingredients  having  the  curdling  principle  alone,  in  a  dry  state. 
In  the  language  of  Dr.  Bischoff,  while  pepsin  had  been  separated  in  an 
approximately  pure  form,  "chymosin  was  not  known  as  an  isolated  sub- 
stance, especially  not  in  the  form  of  a  dry  powder,  and  as  a  commercial 
article." 

The  onlj^  evidence  ofiered  by  the  defendants  to  controvert  the  testimony 
of  Dr.  Blumenthal  and  the  other  expert  witnesses  for  the  complainant,  or 
to  show  that  the  product  described  and  claimed  in  the  patent  was  not  a 
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new  article,  consists  of  various  publications  relating  to  the  subject  of 
rennet  and  its  extracts.  Of  those  the  only  ones  of  the  slighest  value  as 
anticipating  references  are  those  which  describe  Deschamps'  process, 
Hamniarsten's  process,  Scheffer's  process,  and  Soxhlet's  process.  Des- 
champs,  in  treating  of  "laab"  prepared  from  calf's  stomach,  speaks  of  it 
as  containing  "a  peculiar  matter,  which  the  author  calls  *chymosin,"* 
and  gives  a  process  by  which  a  precipitate  is  obtained,  insoluble  in  wa- 
ter unless  the  water  is  acidulated,  which  "curdles  milk,  though  not  with 
the  power  of  the  original  laab."  Hammarsten  describes  the  curdling 
ferment  by  the  term  "lab,"  and  points  out  that  it  is  very  diflBcult  to  get 
a  liquid  free  from  pepsin  containing  lab,  while,  on  the  contrary,  it  is 
tolerably  easy  to  get  a  liquid  free  from  lab,  but  rich  in  pepsin;  and  gives 
a  process  of  obtaining  a  liquid  free  from  pepsin  in  which  "a  not  incon- 
siderable amount  of  the  lab"  remains.  Scheffer  describes  a  process  for 
treating  hog  rennet  to  obtain  pepsin,  and  does  not  offer  a  hint  about  the 
production  of  chymosin.  Soxhlet  gives  a  process  for  obtaining  from  a 
rennet  extract  a  precipitate  which  consists  not  of  pure  ferment,  but  mainly 
of  mucous,  which  carries  with  it  the  bulk  of  the  ferment,  and  which 
"may  be  utilized  to  prepare  very  concentrated  rennet  extracts  for  ex- 
perimental purposes."  AH  these  references  may  be  disposed  of  by  the 
observation  that  so  far  as  can  be  collected  from  them  the  attempt  to  ex- 
tract the  pure  curdling  principle  of  rennet  had  not  passed  the  region  of 
laboratory  experiment,  and  the  thought  of  extracting  it  in  the  •form  of  a 
dry  ferment  capable  of  commerical  use  had  not  originated.  It  is  obvious 
that  such  a  product  as  the  patent  describes  will  contain  a  known  and 
uniform  amount  of  the  active  curdling  principle,  free  from  all  the  use- 
less or  noxious  constituents  of  rennet.  As  distinguished  from  the  old 
rennet  extracts,  whether  liquid  or  powdered,  containing  more  or  less  of 
pepsin  and  other  constituents,  such  a  product  would  be  not  merely  de- 
scriptively new  but  substantially  new. 

The  evidence  for  the  complainant  to  support  the  charge  of  infringe- 
ment consists  of  a  comparison  by  chemical  analysis  of  the  Hansen  rennet 
powder  sold  by  the  defendants  with  the  article  known  as  "Dr.  Blu- 
menthal's  Rennetine."  The  analysis  of  the  Blumenthal  rennetine  does  not 
show  that  it  is  chymosin  uncombined  with  pepsin,  or  that  it  has  any  of 
the  novel  characteristics  of  the  chymosin  of  the  patent.  The  evidence 
indicates  that  it  is  a  rennet  powder  containing  but  an  insignificant  pro- 
portion of  pepsin  to  chymosin,  and  but  little  mucous  and  albuminous 
matter.  Possibly  and  probably  it  is  a  purer  and  better  rennet  extract 
than  had  been  made  for  commercial  use  before  the  alleged  invention  of 
Dr.  Blumenthal.  But,  if  the  product  produced  by  his  process  is  noth- 
ing more  than  an  old  extract  of  rennet  in  the  form  of  a  powder,  diifer- 
ing  from  those  previously  known  only  in  having  more  of  the  curdling 
principle  and  less  of  the  useless  or  deleterious  matter,  it  is  not  the  sub- 
ject of  a  valid  patent.  A  patent  for  a  product  destitute  of  properties  or 
characteristics  by  which  it  can  be  identified  and  distinguished  from  an 
old  product,  and  which  rests  merely  upon  the  difference  in  the  degree 
of  excellence  between  the  two,  and  not  in  kind,  cannot  be  sustained. 
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Smith  V.  Nichols,  21  WaD.  112;  Wood  Paper  Patent,  23  Wall.  566; 
Wooster  v.  Calhoun,  11  Blatchf.  215;  Excelsior  Needle  Qo.  v.  Union  Needle 
Co.,  23  Blatchf.  147,  152,  32  Fed.  Rep.  221;  Hatch  v.  MoffiU,  15  Fed. 
Rep.  252. 

The  testimony  of  complainant's  expert  denotes  that  Hansen's  rennet 
powder  is  richer  in  pepsin,  and  contains  more  of  the  mucous  and  al- 
buminous matters,  than  Blumenthal's  rennetine.  According  to  the  tes- 
timony introduced  by  the  defendants  the  Hansen  product  is  made  by 
treating  calves'  rennets  according  to  the  process  practiced  by  Scheffer  in 
treating  hogs'  stomachs  to  obtain  pepsin,  described  in  the  publication 
which  has  been  referred  to.  Their  theory  is  that,  wjien  his  process  is 
employed  in  the  treatment  of  hogs'  stomachs,  a  product  is  obtained 
which  is  strong  in  pepsin,  and  weak  in  chymosin,  and  when  that  pro- 
cess is  employed  to  treat  calves'  stomachs,  the  product  is  an  extract 
strong  in  chymosin  and  weak  in  pepsin.  In  any  view  of  the  case  the 
charge  of  infringement  is  not  established.    The  bill  is  therefore  dismissed. 


Lee  v.  Upson  &  Hart  Co.  et  al. 
(Circuit  Court,  D.  Connecticut    October  4,  1890.) 

Patents  fob  Inventions— Anticipation— Etidekoe. 

The  inveation  described  in  letters  patent  No.  865,819,  issued  July  5, 1887,  to  Ho- 
ratio Jordan,  for  improvement  in  the  art  of  welding  the  ends  of  metal  tubes,  and 
consistine  in  but-welding  the  ends  of  tubular  metallic  blanJcs,  like  those  thereto- 
fore used,  is  near  the  dividing  line  between  the  work  of  an  inventor  and  of  a 
mecbaDic;  and  the  evidence  of  cutlery  manufacturers  that  they  had  but-welded 
such  blanks  before  the  patentee's  invention  being  a  natural  and  probable  occur- 
rence, is  sufficient  to  satisfy  the  court  of  the  fact  of  anticipation. 

In  Equity. 

Bill  by  William  W.  Lee  against  the  Upson  &  Hart  Company  and 
others,  to  restrain  the  defendants  from  infringing  letters  patent  No.  365,- 
819,  issued  July  5,  1887,  to  Horatio  Jordan,  for  improvement  in  the 
art  of  welding  the  ends  of  metal  tubes.  For  former  opinion,  see  42  Fed. 
Rep.  530. 

Edward  S.  Beach,  for  complainant. 

John  P,  Bartlett,  for  defendants. 

Shipman,  J.  This  is  a  petition  of  the  plaintiff  for  a  rehearing  of  the 
above-entitled  cause.  The  bill  was  dismissed,  upon  the  ground  that  the 
invention  described  in  the  patent  in  suit,  known  as  the  "Jordan  Patent," 
had  been  anticipated.  42  Fed.  Rep.  530.  The  plaintiff  asks  for  a  re- 
hearing on  account  of  the  insufficiency  of  the  defendants'  testimony  up- 
on this  point.  The  case  showed  that  the  Jeralds  and  Lawton  blank  for 
a  hollow  knife-handle,  which  preceded  Jordan's,  was  a  tubular  metallic 
blank,  having  at  one  end  projecting  lips  which  were  bent  inwardly,  edge 
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to  edge,  and  which  were  to  be  brazed  together;  that  these  lips  were  very 
like  those  of  the  Jordan  blank,  were  bent  towards  each  other  in  the  same 
way,  but  were  nearer  together  than  in  that  blank;  that  a  Jeralds  and 
.  Lawton  blank  was  capable  of  being  but-welded  by  the  use  of  the  appro- 
priate dies,  and  that  a  skillful  forger  of  metals  could  have  but- welded 
such  a  blank,  before  the  date  of  the  Jordan  invention,  if  he  had  been 
told  to  do  it.  The  Jordan  improvement,  so  far  as  it  was  disclosed  in 
the  patent,  consisted  in  but-welding,  instead  of  brazing,  the  oval  ends 
of  a  Jeralds  and  Ijawton  blank.  Soldering,  brazing,  and  lap-welding  the 
end  seams,  and  but-welding  the  side  seams,  of  a  hollow  handle  blank, 
had  been  well  known  before  the  date  of  either  patent.  The  Jordan  pat- 
ent disclosed  nothing  in  regard  to  the  shape  of  the  dies.  That  was  a 
mechanical  detail,  to  be  adjusted  by  practice.  The  patentability  of  the 
invention  seems  to  rest  upon  inadequate  foundations,  and,  accordingly, 
I  doubted  whether  it  was  patentable,  but,  from  the  history  of  the  art, 
was  led  to  the  conclusion  that  the  idea  of  but-welding  the  ends  of  a  Jer- 
alds and  T^wton  blank  was  the  fruit  of  an  inventive  mind.  It  is  still 
plain  that  the  alleged  invention  is  very  near  to  the  dividing  line  between 
the  work  of  an  inventive,  and  that  of  a  merely  mechanical,  mind.  This 
being  the  character  of  the  invention,  the  Messrs.  Hart  testified  that  they 
practiced  the  same  art  in  1881,  and  that  story  is  a  natural  and  probable 
one.  They  were  the  sons  of  a  manufacturer  of  iron  and  steel  edged  tools, 
worked  in  their  father's  shop,  had  long  been  familiar  with  welding  and 
brazing,  were  familiar,  before  1881,  with  hollow  handles  in  which  a  seam 
was  formed  by  brazing  or  soldering,  began  to  be  manufacturers  of  table 
cutlery  in  1878,  were  inventors,  and,  as  appears  from  a  patent  to  H.  C. 
Hart,  were  certainly*  famijiar,  in  1883,  with  a  hollow  handle,  the  lips 
of  which  were  bent  together  for  brazing.  That  the  idea  of  but-welding 
the  inclined  lips  of  the  end  of  a  hollow  handle  should  occur  to  them, 
and  that  they  should  carry  the  idea  into  effect,  was  most  natural.  It 
was  not  a  mystery  to  them.  If  the  improvement  had  been  a  comi)lex 
mechanism,  if  the  essence  of  the  invention  had  been  the  nice  adjustment 
of  parts  to  produce  a  result,  or  if  the  thing  to  be  done  required  genius 
of  a  superior  order,  the  testimony  would  have  been  insufficient;  but  it 
requires  much  less  testimony  to  satisfy  a  court  that  the  Messrs.  Hart, 
who  had'brazed,  and  welded,  and  but-welded,  for  years,  conceived  and 
carried  out  the  idea  of  but-welding  instead  of  brazing  the  inclined  end 
lips  of  a  blank,  than  it  would  to  satisfy  a  court  that  they  had  made  a 
new,  complicated  machine.  In  such  a  case  as  this,  the  severe  scrutiny 
which  is  given  to  the  alleged  anticipation  of  the  Morse  telegraph,  the 
Bell  telephone,  or  the  Howe  sewing-machine  is  not  called  for,  because 
reasonable  doubts  do  not  exist.  The  argument  of  the  plaintiff  forgets 
that  it  requires  less  testimony  to  establish  a  fact  which  was  very  likely  to 
have  occurred,  than  to  establish  an  improbable  theory.  The  application 
18  denied. 
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Ah  Ende  v.  Seabury  et  al. 
iCireijuU  Court,  S*  D.  New  York.    August  6, 1890.) 

1.  Patents  pob  Imvsmtions— Damages  for  Infrinobmeht. 

One  who  manufactures  and  sells  a  patented  article  is  not  relieved  from  the  liabil- 
ity to  account  to  the  patentee  therefor  by  the  fact  that  he  might  have  sold  the  in- 
gredients of  which  the  article  is  composed  at  the  same  or  even  a  larger  profit. 

2,  Same— CoBPORATioKS. 

In  accounting  for  the  profits  made  by  a  corporation  in  the  manufacture  and  sale 
of  a  patented  article  no  allowance  should  be  made  for  the  services  of  the  president 
of  the  corporation  where  it  is  not  shown  that  he  received  a  salary. 
3.'  Same— Loss  op  Profits. 

Where  the  reduction  in  the  price  of  a  patented  article  bv  an  infringer  compels  the 
patentee  to  reduce  his  price  also,  the  loss  caused  by  such  enf orcea  reduction  is  a 
proper  item  of  damages  in  a  suit  for  infringement. 
4.  Same— Profits— Interest. 

In  estimating  the  profits  of  a  business,  interest  on  the  capital  invested  should  not 
be  considered. 

In  Equity.  Bill  for  infringement  and  accounting.  On  exceptions  to 
master's  report. 

Antonio  Knauth,  for  complainant. 
N.  T.  M.  MeUisSf  for  defendant. 

Wallace,  J.  None  of  the  exceptions  filed  by  the  defendant  to  the 
master's  report  are  well  taken. 

1.  The  corporation  defendant  manufactured  and  sold  the  borated  cot- 
ton of  the  complainant's  patent,  and  it  was  properly  held  liable  for  the 
profits  derived  from  the  manufacture  and  sale  of  that  article,  notwith- 
standing it  might  have  made  and  sold  the  cotton,  boracicacid,  and  glyc- 
erine, which  are  the  ingredients  of  borated  cotton,  if  it  had  chosen  to  do 
so,  and  at  the  same  or  even  a  larger  profit.  Instead  of  selling  these  in- 
gredients, however,  the  defendant  preferred  to  convert  them  into  the  new 
chemical  composition  invented  by  the  complainant,  and  whatever  profit 
it  derived  accrued  by  reason  of  appropriating  the  patented  invention. 

2.  The  master  properly  refused  to  allow  the  defendant,  as  an  element 
of  the  "factory  cost"  of  the  borated  cotton,  interest  on  the  capital  of  the 
corporation  invested  in  its  business.  As  the  supreme  court  sa}'  in  dis- 
allowing a  similar  item  in  Rubber  Co.  v.  Goodyear,  9  Wall.  804,  in  ascer- 
taining profits:  "The  calculation  is  to  be  made  as  a  manufacturer  calcu- 
lates the  profits  of  his  business."  In  calculating  profits,  manufacturers 
customarily  treat  as  items  of  expense  interest  paid  out  on  money  borrowed 
for  the  use  of  the  business,  as  well  as  rent  paid  for  the  use  of  property  in  the 
business;  but  it  is  not  customary  to  charge  against  profit  interest  upon  the 
capital  embarked  by  the  owners  in  the  enterprise,  or  rent  for  the  use  of 
property  owned  by  them .  There  is  nothing  inconsistent  with  this  conclu- 
sion in  the  opinion  in  Mamifacturing  Co.  v.  Cowing,  105  U.  S.  257,  be- 
cause, for  all  that  appears,  in  that  case  the  "use  of  tools,  machinery,  and 
power,"  for  which  it  was  said  an  allowance  should  be  made  to  the  de- 
fendant, may  have  been  a  hired  use. 
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3.  The  master  properly  disallowed  the  item  of  $15,000  per  annum  for 
salary  of  the  president  of  the  defendant  as  an  element  of  cost,  because  it 
was  not  shown  that  the  president  was  a  salaried  officer.  The  defendant 
introduced  evidence  toBhow  what  compensation  would  be  reasonable  for 
such  services  as  were  performed  by  the  president  of  the  defendant,  but 
for  all  that  appears  he  was  serving  without  compensation.  If  he  had 
been  paid  any  salary  the  fact  could  and  would  have  been  shown. 

4.  The  master  properly  found  that  the  percentage  for  selling  expenses 
which  should  be  added  to  the  factory  cost  of  all  the  goods  sold  by  the 
defendant,  exclusive  of  the  goods  known  as  "Benson's  Plasters,"  was  29 
per  cent.  The  fair  interpretation  of  the  very  confusing  statement  of  the 
cashier  of  the  defendant  is  that  instead  of  50  per  cent,  the  amount  to  be 
added  was  76,837/132,473  of  50  per  cent. 

5.  The  testimony  showed  that  the  defendant  was  the  only  competitor 
of  the  complainant  in  the  market  in  selling  the  borated  cotton  of  the 
patent,  and  that  in  consequence  of  the  reduction  of  price  made  by  the 
defendant  the  complainant  was  compelled  to  reduce  his  price  in  order  to. 
retain  his  customers.  The  loss  entailed  upon  him  by  reason  of  this  en- 
forced reduction  of  price  was  a  proper  item  of  damages,  and  was  prop- 
erly allowed  by  the  master. 


Webster  Loom  Co.  v,  Higgins  et  al. 
(Cinrcuit  Court,  S,  D,  New  York,    September  1, 1890.) 

1.  Patents  for  Inventions— Inpringement—Mbaburb  of  Damaoes. 

Where  the  infringers  of  a  patented  loom  for  wearing  carpets  could,  aooordSng  to  the 
patentee's  own  evidence,  have  attained  the  same  resalts  if,  instead  of  using  the  in- 
fringing looms,  they  had  used  twice  that  number  of  non-infringing  looms,  the-  pat- 
entee's measure  of  damages  is  the  difference  between  the  cost  of  weaving  the  carpets 
on  the  non-infringing  looms  and  the  cost  of  weaving  them  on  the  infringing  looms, 
and  not  the  net  profits  which  the  infringers  received  per  yard  on  the  increased 
amount  of  carpets  manufactured  by  means  of  the  infringing  looms.  Disapproving 
Webster  v.  Carpet  Co,,  2  Ban.  &  A.,  67. 

2.  Same— Action  for  Infringement— Master's  Report. 

Where  the  master,  to  whom  was  referred  the  ascertainment  of  the  damages  sus- 
tained by  complainant  in  consequence  of  defendants'  infringement  of  its  patented 
loom,  has  not  specifically  found  as  to  the  alleged  superiority  of  a  non-infringing 
loom  over  the  one  infringed,  the  court  will  not  assume  that  he  intended  to  so  find 
from  indefinite  answers  to  defendants'  requests  on  that  subject,  but  will  recommit 
the  case  to  him,  so  that  he  may  clearly  state  his  own  conclusions  from  the  evidence. 
8.  Same— Newly-Discovered  Evidence. 

Where  defendants  introduced  evidence  of  the  alleged  superiority  of  the  non- 
infringing loom  at  the  close  of  a  long  hearing  before  the  master,  complainant,  who 
was  then  unable  to  obtain  rebutting  evidence,  and  who  did  not  then  have  a  full  op^ 
portunity  to  present  that  branch  of  its  case,  will  be  permitted  to  do  so  on  the  recom- 
mitment of  the  case  to  the  master,  though  complainant  does  not  unquestionably 
bring  itself  within  the  rules  which  ordinarily  govern  the  reopening  of  a  hearing  to 
admit  newly-discovered  testimony. 

In  Equity.     On  exceptions  to  master's  report.     For  former  report, 
see  39  Fed.  Rep.  462. 
v.43F.no.  10—48 
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Edward  N.  Dickersm^  Esek  Cowen^  and  Edward  Stephens j  for  complain- 
ant. 

Livingston  Oifford  and  Walter  K,  Ghiffln,  for  defendants. 
Before  Shipman  and  Wallace,  JJ. 

Wallace,  J.  I  have  sat  with  Judge  Shipman  upon  the  reargument 
of  the  exceptions  to  the  master's  report  in  order  that  a  ruling  of  mine, 
made  upon  the  application  of  the  defendants  lor  instructions  to  the  mas- 
ter, might  be  reconsidered;  and  the  other  questions  which  have  been  re- 
argued will  be  disposed  of  by  Judge  Shipman  without  my  participation. 
At  the  threshold  of  the  accounting  the  defendants  applied  for  instruc- 
tions to  the  magter,  which  would,  if  allowed,  preclude  the  complainant 
from  investigating  the  cost  of  carpet  material  to  the  defendants  at  any 
stage  of  manufacture  before  it  was  ready  for  the  loom.  These  instruc- 
tions could  not  have  been  given  without  disregarding  the  decision  of 
Judge  Nixon  in  Webster  v.  Carpet  Co.,  2  Ban.  &  A.,  67.  He  had  de- 
cided that  an  infringer  of  the  patent  was  liable  for  the  net  profits  real- 
ized upon  the  number  of  yards  of  carpet  made  by  the  use  of  the  inven- 
tion in  excess  of  the  quantity  that  could  have  been  made  by  using  non- 
infringing looms.  That  decision  was  accepted  as  the  correct  rule  of  re- 
covery upon  the  application  for  instructions,  without  any  independent 
consideration  of  the  nature  of  the  patent  or  the  character  of  the  infringe- 
ment. Notwithstanding  the  excellent  authority  of  the  opinion  of  Judge 
Nixon  in  support  of  the  ruling,  I  am  satisfied  that  my  rulmg  was  rad- 
ically erroneous. 

The  invention  which  the  defendants  have  appropriated  is  specified  in 
the  fifth  claim  of  the  patent,  and  is  for  an  improvement  in  the  wire- 
motion  devices  of  looms  for  weaving  pile  fabrics.  The  improvement 
enables  the  loom  to  be  driven  more  rapidly,  and  thereby  the  weaver  can 
make  more  yards  of  carpet  in  the  same  period  of  time  than  he  could 
make  upon  a  loom  without  it..  The  defendants  were  manufacturers  of 
carpets  on  a  large  scale,  having  the  requisite  capital  and  general  facili- 
ties for  carrying  on  an  extensive  business.  They  bought  the  material, 
chiefly  wool,  of  which  carpeting  is  made,  in  the  raw  state,  and,  after 
subjecting  it  in  the  various  departments  of  their  factory  to  the  operations 
of  washing,  sorting,  combing,  carding,  spinning,  dyeing,  etc.,  in  order  to 
prepare  it  for  the  loom ,  at  the  last  stage  of  the  production  of  carpets  wove  it 
upon  looms,  some  of  which  contained  the  patented  invention.  When 
the  material  was  prepared  for  the  loom,  it  was  in  that  condition  a  mar- 
ketable commodity,  and  presumably  could  have  been  sold  in  the  mar- 
ket at  a  profit  above  cost,  which  would  have  yielded  the  defendants  a 
partial  return,  at  least,  for  the  use  of  their  capital,  and  for  their  experi- 
ence and  judgment  in  purchasing  and  treating  it.  During  the  period 
of  infringement  there  were  other  looms,  open  to  public  use,  having  de\dce8 
for  effecting  the  result  accomplished  by  the  patented  devices,  and  by 
which  the  same  result  of  increased  rapidity  in  weaving  was  actually  ac- 
complished with  a  greater  or  less  degree  of  success.  The  defendants 
employed  many  non-infringing  looms  in  their  factory,  together  with  61 
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infringing  looms.  They  wove  8,277,012  yards  of  carpeting  on  the  in- 
fringing looms,  which  quantity,  according  to  the  theory'  of  the  complain- 
ant, was  4,145,872  yards  more  than  they  could  have  woven  on  the  same 
number  of  non-infringing  looms.  Consequently  it  appears,  in  the  as- 
pect of  the  proofs  most  favorable  to  the  complainant,  that  the  defendants 
oould  have  made  all  the  carpeting  they  did  make  if,  instead  of  using  the 
61  infringing  looms,  they  had  used  twice  that  number  of  non-infringing 
looms.  Upon  such  a  state  of  facts  it  is  entirely  clear  that  the  defend- 
ants are  not  accountable  for  any  part  of  their  profit  upon  the  material 
when  it  was  ready  for  the  loom,  included  in  its  market  value  at  that 
time,  or  for  any  part  of  the  seller's  profit  on  the  increased  production. 

In  settling  an  account  between  a  patentee  and  an  infringer,  the  liabil- 
ity of  the  latter  for  profits  is  measured  by  the  advantage  which  he  has 
gained  by  the  use  of  the  patented  invention.  It  is  often  difficult  to  as- 
certain with  even  approximate  accuracy  what  the  value  of  this  advan- 
tage is  in  a  particular  case:  and  the  rule  established  by  the  adjudica- 
tions, which  imposes  upon  the  patentee  the  burden  of  ascertaining  and 
separating  this  value  from  the  profits  which  the  infringer  might  have 
made  without  appropriating  the  invention,  but  did  not  make,  nor  at- 
tempt to  make,  frequently  strips  the  patent  of  all  value.  Nevertheless 
the  rule  obtains,  and  must  be  applied  as  best  it  may  be  to  cases  as  they 
arise  by  the  light  of  the  illustrations  afforded  by  the  reported  cases. 
The  adjudications  declare  that  the  advantage  gained  by  the  infringer 
who  makes  and  vends  a  patinted  article  is  measured  by  the  value  which 
the  invention  contributes  to  the  market  value  of  the  article;  and  he  is  held 
accountable  to  that  extent,  unless  his  net  profit  in  making  and  selling 
the  article  is  less  than  the  value  of  the  invention.  If  the  invention  in- 
vests the  article  with  its  whole  value  as  a  marketable  commodity,  his 
entire  gains  are  attributed  to  the  invention.  If  it  contributes  only  a  sub- 
sidiary value,  this  value,  segregated  from  the  independent  market  value 
of  the  article,  is  the  advantage  for  which  he  is  accountable;  and  it  is  in- 
cumbent upon  the  patentee  to  show  affirmatively  what  this  advantage  is 
worth  by  reliable  evidence,  however  difficult  it  may  be  to  do  so.  In 
Elnabeth  v.  Pavement  Co.,  97  U.  S*  126,  the  patented  article  was  a  wood 
pavement,  and  did  not  differ  from  other  wood  pavements,  open  to  pub- 
lic usC)  except  in  the  mode  of  arranging  and  combining  the  materials  of 
which  it  was  composed;  but  the  infringer  was  held  liable  for  the  whole 
difference  between  the  cost  of  materials  and  labor  j.nd  the  price  received 
for  the  pavement  when  laid,  upon  the  theory  that  the  whole  value  of  the 
pavement  was  contributed  by  the  invention.     The  court  said: 

*'Tbe  parts  were  so  correlated  to  each  other,  from  bottom  to  top,  that  it  re- 
quired them  all,  put  together  as  he  put  them,  to  make  the  complete  whole, 
and  produce  the  desired  result.  *  ♦  •  Thus  combined  and  arranged,  they 
made  a  new  thing,  like  a  new  chemical  compound.  It  was  this  thing,  and 
not  another,  that  the  people  wanted  and  required." 

On  the  other  hand,  in  Dobson  v.  Carpet  Co,,  114  U.  8.  439,  5  Sup. 
Ct.  Rep.  945,  the  patent  was  for  a  design  for  carpets,  and  the  court'  be- 
low had  allowed  as  profits  the  diflFerence  between  the  cost  to  the  infringer 
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and  the  selling  price.  But  the  supreme  court  considered  it  a  matter  of 
common  knowledge  that,  as  between  carpets  of  different  designs,  one 
patented  and  another  not,  the  one  with  the  patented  design  might  or 
might  not  command  in  the  market  a  higher  price  than  the  other,  and 
reversed  the  decree  below;  applying  the  doctrine  that  the  entire  profit 
from  the  manufacture  and  sales  of  a  patented  article  is  not  chargeable  to 
the  infringer  "unless  it  appears  by  rdiable  evidence  that  its  entire  value 
as  a  marketable  article  is  properly  and  legally  attributable  to  the  pat- 
ented feature."  The  court  held  in  that  case  that  the  owner  of  the  pat* 
ent  could  not  recover  anything  as  infringer's  profits,  because  the  value 
of  the  advantage  attributable  exclusively  to  the  design  was  not  shown. 
In  the  more  recent  case  of  Callaghan  v.  MyerSj  128  U.  S.  617,  666,  9 
Sup.  Ct.  Rep.  177,  the  infringer  of  a  copyright  had  published  and  sold 
books  in  which  copyrighted  matter  was  incorporated  with  matter  which 
he  had  a  right  to  use,  and  the  court  held  that,  the  lawful  matter  in  the 
infringing  book  being  useless  without  the  unlawful,  and  it  being  impoeh 
sible  to  separate  the  profit  on  the  latter  from  that  on  the  former,  and  the 
volume  being  sold  as  a  whole,  the  defendant  was  responsible  for  the  con- 
sequences, and  liable  for  the  entire  profit.  In  the  recent  case  of  ^vti 
Ende  v.  Seabury,  ante,  672,  (decided  in  this  court,)  the  infringing  corpo- 
ration was  held  liable  to  the  owner  of  a  patent  for  a  chemical  prepara- 
tion (borated  cotton)  to  the  extent  of  the  whole  profit  made  on  the  sale 
of  the  article.  It  was  insisted  that  the  ingredients  of  the  compound 
could  have  been  sold  at  a  profit,  and  thatidt  was  incumbent  upon  the 
patentee  to  prove  what  part  of  the  whole  profit  arose  exclusively  from 
selling  them  as  bornted  cotton;  but  the  court  held  that,  the  defendant 
having  converted  them  into  the  new  chemical  composition,  and  having 
sold  them  as  such,  whatever  profit  accrued  was  attributable  to  the  pat- 
ch ted  invention. 

The  embarrassment  so  often  found  in  ascertaining  the  value  of  the  ad- 
vantage derived  by  an  infringer  when  the  infringement  is  the  selling  of 
a  patented  article  seldom  occurs  in  cases  where  the  infringement  consists 
in  using  a  patented  process  or  machine  by  which  a  thing  old  in  itself 
may  be  made  more  economically  than  it  could  be  without  employing 
the  invention.  In  these  cases  the  advantage  attributable  to  the  inven- 
tion is  the  gain  in  economy  of  manufacture;  and  it  matters  not  whether 
the  general  business  of  manufacturing  and  selling  the  product  has  proved 
profitable  to  the  infringer  or  not,  he  is  responsible  to  the  patentee  to  the 
extent  that  he  has  saved  himself  from  loss  by  using  the  patented  inven- 
tipn.  Moiory  v.  Whitney,  14  Wall.  620;  Cuwood  Patent,  94  U.  S.  710; 
Black  V.  Tharne,  111  U.  S.  123,  4  Sup.  Ct.  Rep.  326;  Thomson  v.  Woos- 
ter,  114  U.  S.  104,  5  Sup.  Ct.  Rep.  788;  Oonover  v.  Mer8,  11  Blatchf. 
197,  affirmed,  125  U.  S.  144,  note,  8  Sup.  Ct.  Rep.  898,  note;  TUghmin 
V.  Proctor,  125  U.  S.  136,  8  Sup.  Ct.  Rep.  894.  In  such  infringements 
it  is  immaterial  what  profits  the  infringer  has  made  in  his  business,  or 
from  his  manner  of  conducting  it;  but  the  expense  of  using  the  process 
or  machine  over  that  of  using  one  open  to  the  public  is  to  be  ascertained 
by  the  manner  in  which  he  has  conducted  his  business,  and  not  by  the 
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manner  in  which  he  might  have  conducted  it.  The  advantage  derived 
by  the  farmer  who  has  raised  a  crop  of  grain  and  threshed  it  with  a  pat- 
ented machine  which  threshed  more  in  a  given  tune  than  any  other  ma- 
chine could  have  threshed  is  not,  according  to  the  rule  of  the  adjudged 
cases,  the  profit  made  on  the  sale  of  the  excess,  including  the  contribu- 
tion made  by  the  use  of  his  land,  and  by  his  labor  in  plowing,  plant- 
ing, reaping,  and  harvesting;  no  more  is  it,  in  the  present  case,  the  prof- 
its made  by  the  defendants  upon  the  manufacture  and  sale  of  their  in- 
creased production  of  carpets. 

Assuming  that  the  defendants  were  by  the  use  of  the  patented  wire- 
motion  enabled  to  weave  more  yards  of  carpet  than  they  could  under 
similar  conditions  and  circumstances  with  non-infringing  looms,  the  in- 
quiry in  the  case  is  how  much  more  it  would  have  cost  them  to  employ 
enough  non-infringing  looms  to  do  the  work  done  by  the  patented  looms. 
It  is  not  necessary  to  consider  at  this  time  what  factors  enter  into  this 
inquiry.  It  suffices  for  present  purposes  to  indicate  what  is  the  ultimate 
inquiry  to  be  solved  upon  the  accounting. 

Shipman,  J.  There  are  two  motions  in  regard  to  the  above-entitled 
cause.  They  were  made  in  consequence  of  the  opinion  of  the  court, 
which  recommitted  the  report  to  the  master.  39  Fed.  Rep.  462.  One 
is  by  the  plaintifl',  that  it  may  be  permitted  to  present  to  the  master 
new  evidence  in  regard  to  the  Johnson  loom.  The  second  is  by  the  de- 
lendant,  asking  for  a  reargument  of  the  question  arising  upon  the  excep- 
tions to  the  master's  report.  So  much  of  the  defendant's  motion  as  re- 
lates to  the  exception  to  the  master's  conclusion  in  regard  to  the  rule  for 
the  computation  of  profits  in  case  an  advantage  was  found  by  the  use  of 
the  patented  device  described  in  the  fifth  claim  of  the  patent  was  heard 
before  Judge  Wallace  and  myself.  Judge  Wallace's  opinion,  in  which 
I  concur,  is  to  the  effect  that  the  rule  which  the  master  adopted  was  the 
proper  one,  and  consequently  the  exceptions  which  relate  to  that  part 
of  the  report  are  overruled,  and  his  conclusion  that  there  was  a  failure 
to  establish  a  legal  basis  for  the  computation  of  profits  is  sustained. 

The  question  then  arises  as  to  the  propriety  of  recommitting  the  re- 
port, either  for  the  purpose  of  taking -additional  evidence  in  regard  to 
the  Johnson  loom  or  for  new  findings  of  fact.  The  master  said  in  his 
report: 

"In  view  of  the  expense  in  time  and  money  already  consumed  in  this  case, 
I  deem -it  proper  to  report  further  respecting  the  factor  of  su|)eriority,  [of 
compIaiuant*s  invention,]  so  that  in  case  the  conclusions  of  law  maybe  over- 
ruled on  exceptions,  the  necessity  of  sending  the  case  back  for  further  report 
may  possibly  be  avoided." 

This  course  was  eminently  proper.  The  accounting  before  him  com- 
menced in  the  latter  part  of  1882  or  in  1883.  The  defendants'  testi- 
mony in  regard  to  the  Johnson  motion  was  taken  in  May,  1887,  and 
their  testimony  was  closed  July  21,  1887.  The  master's  draft  report 
was  dated  July  27,  1888.  The  hearing  was  a  long  and  very  expensive 
one,  the  testimony  is  voluminous,  and  the  questions  of  fact  require 
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much  study.  The  case  will  probably  go  to  the  supreme  court,  and,  if 
the  conclusion  of  law  in  regard  to  the  rule  for  computation  of  profits 
should  not  be  sustained,  it  would  be  very  desirable  to  have  the  findings 
of  tlie  master  and  of  this  court  upon  the  volume  of  testimony  in  such 
condition  that  the  supreme  court  can  also  review  the  questions  of  fact, 
and,  if  practicable,  bring  this  expensive  litigation  to  a  close.  To  this 
end  it  is  important  that  the  report  should  be  recommitted  for  the  pur- 
pose specified  in  my  former  opinion. 

The  next  question  is  in  regard  to  the  admission  of  new  testimony  by 
the  complainant  in  respect  to  the  Johnson  device.  The  defendants'  t^- 
timony  in  regard  to  this  loom  was  taken  near  the  close  of  the  exhaustive 
hearing  before  the  master.  The  complainant's  counsel  were  not  at  the 
time  able  to  find  and  obtain  rebutting  testimony,  for  the  reason  stated 
in  the  affidavit  of  Mr.  Stephens,  and  also,  in  my  opinion,  did  not  give 
to  this  part  of  the  defendant's  testimony  the  importance  which  it  subse- 
quently assumed.  It  is  now  able  to  find  and  to  produce  testimony 
which  it  deems  important.  While  it  does  not  bring  itself,  without  ques- 
tion, within  the  rules  which  ordinarily  govern  the  reopening  of  a  hear- 
ing to  admit  newly-discovered  evidence,  the  complainant  has  not  yet 
presented  that  part  of  its  case,  and  has  not  had. a  full  opportunity  to  do 
so,  and  it  would  be,  in  my  opinion,  inequitable  to  say  that  it  never  shaU 
present  it.     The  motion  of  the  plaintiff'  is  granted. 

The  remaining  question  arises  upon  the  application  of  the  defendants 
for  a  reargument  of  the  exceptions  to  the  master's  report,  in  order  to 
show  that  the  facts  in  regard  to  the  Johnson  motion,  which  the  court 
desires  to  have  found,  were  found  by  the  master.  After  a  draft  report 
had  been  submitted,  and  exceptions  thereto  had  been  filed,  which  were 
considered  and  overruled,  the  master  signed  and  filed  the  draft  as  his 
final  report.     He  also  says  in  his  report: 

'*  Written  requests,  somewbat  voluaniious,  to  find  facts  and  conclusions 
upon  raattvrs  not  included  in  such  report,  having  been  presented,  such  re- 
quests are  filed  herewith,  witli  ray  action  indicated  thereon." 

The  defendant  filed  92  requests  to  find  upon  matters  of  fact,  and  14 
requests  to  find  conclusions  of  law.  To  the  requests  upon  matters  of 
fact  the  master  appended  the  words  "I  so  find,"  or  "I  do  not  so  find," 
or  "Substantially  correct."  These  findings  were  treated  by  the  parties 
as,  and  I  have  assumed  them  to  be,  addenda  to  the  master's  report,  but 
I  have  not  attributed  to  the  statements  contained  therein  the  same  im- 
portance which  unquestionably  belongs  to  the  main  report.  The  ninth 
request  is  to  find  that  the  following  number  of  yards  of  carpet  were 
woven  at  defendants'  mill  during  the  years  1874  to  1881,  inclusive,  the 
average  amount  woven  per  loom  per  day  being  stated  as  reduced  j»'o 
rata  to  the  number  of  wires  to  the  inch  of  carpet  to  an  arithmetically 
equivalent  number  of  yards  of  nine-wire  carpet,  the  yards  so  reduced 
being  termed  "9-wire  level,  *  *  *  on  64  Gilbert  &  Taft  looms,  in- 
cluding the  Sterling  loom,  and  three  sample  looms,  Nos.  64,  56,  and  56, 
with  the  Davis  and  Duckworth  wire  motion  devices,  *  *  *  aver- 
age per  day  63.37  yards."     The  master  says:   "I  so  find."     Similar 
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requests  were  made  in  regard  to  each  set  or  class  which  made  up  the  61 
infringirg:  looms.  The  daily  average  of  the  61  looms  is  found  to  be 
52.90  yards.     The  fifty-ninth  request  is  that — 

"The  Johnson  loom,  with  the  said  motion,  for  the  seven  years— May  1, 
1874,  to  April  30,  1881— wove  from  1,288,623  yards  to  1,842.314  yards  per 
year  of  10-wire  tapestry,  216  sets  of  worsted  ends,  and  averaged  a  daily  pro- 
duction in  gross  per  year  of  from  44.65  to  50.55  yards  per  loom  of  said  car- 
pet. A  small  immaterial  amount  In  fact  of  shoe  carpet  was  woven  in  the 
earlier  years  irregularly  on  a  few  looms.  The  gross  daily  average  or  loom  for 
said  seven  years  was  48.531  yards  of  10-wire  carpet,  equidto  53.935  yards  of 
9- wire  level." 

The  master  said,  "Substantially  correct."  In  reply  to  subsequent  re- 
quests the  master  found  facts  which,  it  is  claimed,  gave  the  Johnson 
loom  additional  allowances  in  its  favor;  so  that  if  an  estimate  of  these 
allowances  was  made  it  would  be  found  that  the  Johnson  loom,  with  its 
motion,  could  weave  8.16  per  cent,  more  per  day  than  .the  61  infring- 
ing loom9  did,  upon  an  average,  weave.  If  this  evidence  enables  the 
master  to  find,  as  his  conclusion  from  it  and  the  other  testimony,  that 
the  Johnson  motion  was  equal  or  superior  to  the  motion  which,  lor 
convenience  sake,  I  call  the  "Webster  motion,"  he  can  easily  state  such 
conclusion.  He  did  not  state  it  in  his  answers  to  the  eighty-second  and 
eighty-eighth  requests,  although  he  had  an  opportunity  to  do  so,  and 
the  omission  seemed  to  me  of  importance.  The  general  conclusion 
which  the  ilefendants  asked  the  master  to  find  in  regard  to  the  superiority 
of  the  motions,  seven  of  which  they  claimed  to  be  free  and  open  to  the 
public  at  the  date  of  the  Webster  patent,  were,  with  the  answers  thereto, 
as  follows: 

"(81)  Complainant  has  not  shown  any  gain  or  profit  or  advantage  to  de- 
fendants by  the  use  ol  the  Davis  or  Duckworth  motions,  as  compared  with 
the  use  under  simili)r  circumstances  of  the  following  motions:  (a)  The 
Bigelow.  (6)  The  Collier  Bandy,  (1862.)  (c)  The  Collier  Overhead  or  Up- 
right, {d)  The  Johnson,  {e)  The  Weild  Trough.  (/)  The  Weild  Cylindri- 
cal.    Ig)  The  Moxon.     (h)  The  Magnetic.    I  so  find.  J.  A.  S. 

"(82)  Defendants  have  shown  that  said  motions  a,  &,c,  dt  0,/,  p,  and  h 
of  request  Ko.  81  are  equal  or  superior  to  the  Davis  or  Duckworth  motions, 
and  of  equal  or  superior  advantage  or  usefulness  in  carpet  manufacture.  I 
do  not  so  find.  J.  A.  S.*' 

"(87)  Complainant  has  not  shown  any  increase  in  the  average  amount  of 
carpet  woven  per  loom  in  the  same  time,  due  to  the  use  of  the  Webster  com- 
bination of  the  5th  claim,  as  compared  with  said  wire  motions  a,  6,  e,  d,  e,f, 
g,  and  h  of  request  No.  81.     I  so  11  nd.  J.  A.  S. 

"(88)  Defendants  have  shown  that  said  motions  a,  6,  0,  d,  «,/,  g,  and  h 
of  request  No.  81,  upon  looms  old  and  well  known  in  the  art  prior  to  the 
date  of  the  Webster  patent,  and  of  the  period  of  infringement  herein,  are  ca- 
pable of  running  at  as  great  and  greater  loom  speed  than  the  Davis  or  Duck- 
worth motions  were  run  at,  and  of  weaving  more  carpet  per  day  per  loom. 
1  do  not  so  find.  J.  A.  S." 

The  answers  throw  no  light  upon  the  subject  to  which  the  questions 
relate.  Requests  82  and  88  were  probably  construed  by  the  master  to 
call  for  a  finding  of  the  inferiority  of  the  Davis  or  Duckworth  motions 
to  each- one  of  the  specified  motions,  and  his  negative  answer  is  there- 
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fore  consistent  with  a  belief  that  the  Davis  or  Duckworth  motions  had 
been  proved  to  be  inferior  to  one  or  more  of  the  specified  motions.  It 
is  nevertheless  true  that  the  master  could,  if  he  had  chosen,  have  made 
a  specific  finding  under  question  82  in  regard  to  the  Johnson  or  any 
other  motion.  In  response  to  the  plaintiffs  requests,  he  had  already 
indicated  his  opinion  in  regard  to  the  state  of  the  evidence  upon  the 
productive  capacity  of  the  Moxon  and  Magnetic  looms.  I  think  that 
he  did  not  intend  to  state  his  conclusions  m  regard  to  the  Johnson  mo- 
tion, although  he  may  think  that  its  superiority  is  proved,  and  there- 
fore I  prefer  that  he  should  state  his  own  conclusions  from  his  patient 
study  and  accurate  knowledge  of  the  evidence,  rather  than  that  they 
should  be  spelled  out  from  .the  answers  to  the  defendants'  requests. 


ScRiBNER  et  al.  V.  Henry  G.  Allen  Co. 
Black  et  al.  v.  Henry  G.  Allen  Co. 

{CircuU  Court,  S.  D,  New  York.    September  80, 1890.) 

COPTRIOHT—FlLINO  Ck>PIB8  OF  BoOK— INFRINGEMENT— PLEADING. 

Aev.  St  U.  S.  S  4956,  allowiDg  a  person  seeking  a  copyright  to  dellTer  at  the  of- 
fice of  the  librarian  of  congress  the  copy  of  the  title  of  the  book  and  the  two  copies 
of  the  book  which  the  statute  requires  to  be  deposited,  and  also  permitting  the  de- 
posit of  such  copies  in  the  mail,  addressed  to  such  librarian,  does  not  prevent  both 
the  delivery  ana  mailing  of  the  copies-,  and,  where  a  complaint  for  Infringement 
avers  that  both  these  acts  were  done,  complainant  will  not  be  required  to  elect 
which  averment  he  will  undertake  to  prove  at  the  trial,  and  to  abandon  the  other. 
Distinguishing  Falk  v.  Howell,  87  Fed.  Rep.  203. 

In  Equity.     On  bill  for  injunction. 

Motion  to  compel  complainants  to  amend  bill.  For  former  report,  see 
42  Fed.  Rep.  618. 

Rowland  Cox,  for  complainants. 
Javiea  A.  Whitney ^  for  defendant. 

Lacombe,  Circuit  Judge.  An  essential  feature  of  the  copyright  sys- 
tem is  the  deposit  in  the  proper  government  office  of  a  printed  copy  of 
the  title,  and  also  of  two  copies  of  Ihe  book  or  other  article  for  which 
copyright  is  sought.  It  is  made  the  duty  of  the  person  seeking  a  copy- 
right to  see  to  it  that  such  deposits  are  made.  The  statute  allows  him 
to  "deliver  [such  title  and  copies]  at  the  office  of  the  librarian  of  con- 
gress." It  also  allows  him  "to  deposit  [such  title  and  copies]  in  the 
mail,  addressed  to  the  librarian  of  congress."  One  or  other  of  these 
must  be  done,  but  there  is  nothing  in  the  statute  to  prevent  the  author 
or  proprietor  from  doing  both.  Section  4956.  The  bill  of  complain- 
ants alleges  that  in  this  case  both  were  done.  Defendant  insists  that 
this  assertion  is  so  "improbable"  and  "incredible"  that  it  may  be  as- 
sumed to  be  false.  Such  a  proposition  is  clearly  unsound.  One,  who 
was  anxious  to  be  in  a  position  to  prove,  at  any  time,  compliancjs  with  the 
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statute  might  very  well  employ  one  person  to  deposit  two  copies  in  Wash- 
ington,  and  another  to  mail  two  copies  in  New  York,  thus  securing  two 
independent  witnesses  to  the  fact  of  such  compliance.  It  must  be  as- 
sumed,  then,  that  both  steps  were  taken  in  this  case.  The  defendant's 
motion  now  is  that — 

"Complainants  be  directed  to  so  amend  their  bill  of  complaint  that  it 
sball  clearly  and  distinctly  appear  whether  complainants  allege  that  the  title 
of  the  alleged  copyright  work  was  delivered  to  a  postmaster,  to  be  mailed 
^o  the  librarian  of  congress,  or  whetlier  complainants  allege  that  such  title 
was  delivered  at  the  office  of  the  librarian  of  congress,  and  that  all  refer- 
ence to  the  act  which  is  not  so  alleged  as  the  basis  of  eomplainaots'  copy- 
right be  stricken  from  the  said  bill  of  complaint;  and  that  the  court  order 
and  direct  in  like  manner  concerning  the  allegations  regarding  the  delivery  to 
a  postmaster  for  mailing,  or,  as  the  case  may  be,  the  delivery  at  the  office  of 
the  libraiian  of  congress,  of  the  two  copies,''  etc. 

Inasmuch  as  it  now  clearly  and  distinctly  appears  on  the  face  of  the 
complaint  that  both  acts  were  done,  and  that  neither  was  not  done,  the 
particular  relief  prayed  for  must  be  denied.  The  motion,  however,  may 
be  treated  as  practically  one  to  require  the  complainants  to  elect  which, 
averment  they  will  undertake  to  prove  on  the  trial,  and  to  compel  them  to 
abandon  the  other.  This  should  not  be  required  of  them .  They  have  done 
what  the  statute  allows  them  to  do,  and  aver  that  they  have  done  so.  To 
deprive  them  at  this  stage  of  the  right  to  make  proof  thereof  on  the  trial 
would  be  unfair.  If  they  should  now  elect  to  prove  the  mailing,  their 
witness  to  that  fact  might  die  before  the  trial,  and  they  might  thus  fail  to 
establish  their  case,  although  still  able,  if  their  pleading  permitted  it,  to 
make  proof  of  the  deposit.  And  the  converse  is  equally  true.  The  distinc- 
tion between  this  case  and  Falk  v.  Howell^  37  Fed.  Rep.  202,  cited  on  the 
argument,  is  that  in  the  latter  case  the  complaint  in  substance  averred  that 
one  act  was  done  and  one  was  not  done,  and  at  the  same  time  failed  to 
indicate  which  was  the  one  that  was  done,  and  on  the  doing  of  which 
alone  the  complainant  relied.  It  was  therefore  ambiguous,  and  tendered 
no  issue.  The  bill  now  before  the  court  is  unambiguous,  and  distinctly 
and  plainly  tenders  two  issues.  The  motion  is  denied.  Five  days  after 
order  granted  defendant  to  plead,  answer,  or  demur. 


The  Caledonia. 

{Circuit  Court,  D.  Massachusetts.    October  1, 1890.) 

Shippinq— BiLi,  of  Lading. 

Where  a  bill  of  lading  is  given  by  the  ship-owner  and  accepted  by  the  shipper 
without  objection,  a  prior  agreement  for  the  carriage  is  not  a  final  and  definite 
statement  of  all  the  terms  of  the  agreement  between  the  parties,  and  the  bill  of  lad- 
ing is  the  real  contract  by  which  the  mutual  obligations  of  the  parties  is  to  be  gov- 
erned. 

Sahb—Wabrantt  or  Beawobthinbss. 

Unless  otherwise  expressly  stipulated,  there  Is  ^n  absolute  warranty  on  the  part 
of  the  ship-owner  that  the  ship  is  or  snail  be  seaworthy  at  the  time  of  beginning 
her  voyage,  and  such  warranty  is  not  affected  by  an  exception  of  damages  from 
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"steam-boilers,  and  machinery  or  defects  therein,"  inserted  in  the  bill  of  lading  in 
the  midst  of  a  long  enumeration  of  various  causes  of  damage,  ail  the  rest  of  which 
relate  to  matters  happening  after  the  beginning  of  the  voyage. 
8.  Same— Delay  in  Delivery— Damages. 

Where  a  ship-owner  receives  cattle  for  carriage  with  knowledge  that  they  are  to 
be  sold  at  the  first  possible  market  day  after  arrival,  and  there  is  a  dela^  in  their  ar- 
rival owing  to  the  unseaworthiness  of  the  vessel,  he  is  liable  to  the  shipper  for  the 
fall  in  the  market  value  of  the  cattle.  • 

In  Admiralty.     On  appeal  from  district  court. 
EusseU  &  Putnam,  for  appellants. 
Heniy  M,  Rogers  and  Warren  K.  BlodgeU,  for  appellee. 
Before  Gray,  Justice,  and  Colt,  J. 

FINDINGS   OF  FACT. 

This  was  a  libel  in  admiralty,  in  a  cause  of  contract,  civil  and  mari- 
time, by  a  shipper  of  cattle  against  the  steam-ship  Caledonia,  to  recover 
damages  caused  by  the  breaking  of  her  shaft.  The  Caledonia  was  one 
of  the  Anchor  Line  of  transatlantic  steam-ships,  owned  and  emplo^'ed  by 
the  claimants,  Henderson  Bros.,  as  common  carriers.  The  plaintiff  was 
a  dealer  in  and  exporter  of  cattle.  The  terms  of  the  contract  between  the 
parties  were  as  expressed  in  the  following  memorandum  of  agreement, 
made  before  the  shipment  of  the  cattle,  and  in  the  following  bill  of  lad- 
ing, signed  at  the  time  of  shipment,  and  afterwards  accepted  by  the  libel- 
ant. 

"memorandum  of  agreement. 

"Concluded  at  New  York,  the  twenty-fifth  day  of  May,  1885,  between 
Messrs.  Henderson  Brothers,  7  Bowling  Green,  New  York,  agents  of  the 
steamer  Caledonia,  hereinafter  described  as  the  party  of  the  first  part,  and  Mr. 
M.  Goldsmith,  of  New  York,  hereinafter  described  as  the  shipper  of  the  sec- 
ond part.  The  agents  of  the  steamer  agree  to  let  to  said  shipper  suitable 
space,  as  undeinoted,  for  the  transportation  of  live  cattle,  that  is  to  say,  on 
the  steam-ship  Caledonia,  for  about  two  hundred  and  seventy-five  to  three 
hundred  head  of  cattle  on  and  under  decks.  Steamer  expected  to  sail  from 
Boston  for  London  about  eleventh  of  June.  The  agents  agree  to  lit  the  stalls 
in  the  style  customary  at  the  port  of  Boston,  to  the  satisfaction  of  inspectors 
of  Boston  insurance  companies,  and  the  shipper,  who  will  assume  all  responsi- 
bility for  same,  and  for  various  appliances  of  ventiUition  after  shipment  of 
the  cattle;  and  the  steamer  Caledonia  undertakes  to  supply  sufiicif*nt  good 
condensed  water  for  the  use  of  the  animals  during  the  voyage.  All  water 
casks,  buckets,  hose,  and  similar  appliances  must  be  put  on  board  by  shipper 
of  the  cattle.  A  reasonable  supply  of  fodder  for  the  animals  will  be  carried 
by  the  steam-ship  Caledonia,  free  of  freight;  but  freight,  if  demanded,  shall 
be  payable  on  any  unusual  excess  of  fodder  landed  at  port  of  destination. 
Hay  and  straw  to  be  In  compressed  bales.  The  steamer  Caledonia  will  also 
furnish  free  steerage  passage  for  attendants  (not  exceeding  one  man  to  every 
thirty  cattle)  over  and  r^^turn,  providing  them  with  the  necessary  utensils  for 
the  voyage.  The  agents  of  the  steamer  agree  to  notify  the  said  shipper,  at  least 
six  days  in  advance,  of  the  intended  departure  of  the  steam-ship,  and,  twelve 
hours  prior  to  sailing,  of  the  day  and  hour.  In  event  of  shipper  failing  to  de- 
liver the  cattle  to  steam-ship  within  twenty-four  hours  after  expiry  of  due 
notice,  as  aforementioned,  steamer  is  to  have  liberty  to  sail,  and  freight  is  to 
be  paid  in  full  by  the  party  of  the  second  pait.  The  steamer  Caledonia  agrees 
to  deliver  the  cattle  at  Deptford,  and  the  shij.per  agrees  to  bear  tonnage,  dock. 
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or  shed  dues  when  incurred.  The  cattle  are  to  be  delivered  and  received  from 
steam-ship^s  decks  immediately  on  arrival  at  the  port  of  destination.  The  ship- 
per agrees  to  ship  all  the  cattle  the  steam-ship  can  carry,  as  above  mentioned, 
paying  freight  on  same  at  the  rate  of  forty-five  shillings  British  sterling  per 
bullock  for  all  cattie  shipped.  The  shipper  agrees  to  prepay  freight  on  the 
above-mentioned  shipments  in  current  funds,  at  first-class  bankers,  selling 
rate  for  sight  exchange,  on  the  number  of  cattle  shipped  at  Boston,  vessel  lost 
or  not  lost,  and  irrespective  of  the  number  landed  at  the  port  of  destination; 
and  the  shipper  assum^l  all  risk  of  mortality  or  accident,  however  caused, 
throughout  the  voyage.  The  shipper  agrees  to  deliver  the  cattle  on  the  date 
and  hour  ordered  by  the  agents  of  the  steamer,  or  pay  demurrage  of  the  steam- 
ship for  all  or  any  detention  incurred  by  his  failure  to  do  so.  In  case  of  non- 
arrival  of  vessel  in  time  to  sail  from-  Boston  on  or  before  18th  June,  shipper 
has  option  of  cancellation.  Any  dispute  arising  on  this  contract  to  be  settled 
by  arbitration  in  the  usual  way  in  Boston.  Henderson  Brothers.'' 

"cattle  bill  of  lading. 

"Shipped  alive,  by  M.  Goldsmith,  and  at  shipper's  risk,  in  and  upon  the 
steam-ship  called  the  '  Caledonia,'  now  lying  in  the  port  of  Boston,  and  bound 
for  London,  two  hundred  and  seventy-four  head  live  cattle,  to  be  delivered 
from  the  ship's  deck  at  the  aforesaid  port  of  London;  the  act  of  God,  the 
Queen's  enemies,  pirates,  restraint  of  princes  and  rulers,  perils  of  the  seas, 
rivers,  navigation  and  land  transit,  of  whatever  nature  or  kind,  restrictions 
at  port  of  discharge,  loss  or  damage  from  delays,  collision,  straining,  ex- 
plosion, heat,  fire,  steam-boilers  and  machinery,  or  defects  therein,  trans- 
shipment, escape,  accidents,  suffocation,  mortality,  disease,  or  deteriora- 
tion in  value,  negligence,  default,  or  error  in  judgment  of  pilots,  master, 
mariners,  engineers,  stevedores,  or  any  .other  person  in  the  employ  of  the 
steam-ship  or  of  the  ownera  or  their  agents,  excepted;  with  liberty  to  sail 
with  or  without  pilots^  to  tow  and  assist  vessels  in  all  situations,  to  call  at 
any  port  or  ports  to  receive  fuel,  load  or  discharge  cargo,  or  for  any  other  pur- 
pose, and,  in  the  event  of  the  steam-ship's  putting  back  to  Boston  or  into  any 
other  port,  or  being  prevented  from  any  cause  from  proceeding  in  the  ordi- 
nary course  of  her  voyage,  to  transship  by  any  other  steamer  unto  order,  or 
to  his  or  their  assigns.  Freight  for  the  said  stock  to  be  paid  without  any  al- 
lowance of  credit  or  discount,  at  the  rate  of  £2-5-0  sterling  for  each  animal 
shipped  on  deck,  and  £2-5-0  sterling  for  each  animal  shipped  under  deck, 
whether  delivered  or  not,  vessel  lost  or  not  lost,  cattle  jettisoned  in  all  or  in  part, 
or  otherwise  lost,  with  average  accustomed.  In  the  event  of  the  loss  of  the 
vessel,  of  her  not  arriving  at  the  said  port,  or  of  the  consignee  neglecting  to 
pay  the  freight  upon  the  arrival  of  the  vessel,  or  neglecting  to  pay  the  charges 
and  expenses  herein  mentioned,  the  shipper,  in  consideration  of  the  waiving 
of  the  payment  of  the  freight  in  advance,  hereby  binds  and  obligates  himself 
to  pay  the  freight  above  expressed,  and  such  charges  and  expenses,  upon  de- 
mand. It  is  also  stipulated  and  agreed  by  tUe  shipper,  as  a  condition  of  the 
shipment,  that  he  will  take  charge  of  the  stock  during  the  voyage,  the  vessel 
furnishing  water  only;  that  he  has  examined  the  condition  of  the  steamer, 
the  construction  of  the  stalls,  and  the  means  of  ventilation,  and  approved  of 
the  same,  and  that  no  claim  shall  be  made  for  any  loss  or  damage  resulting 
therefrom;  that  any  mortality,  sickness,  or  deterioration  in  the  condition  of 
the  stock  shall  be  presumed  to  arise  from  the  condition  of  the  animals  when 
shipped,  or  from  natural  causes.  Consignees  to  enter  the  property  at  the  cus- 
tom-house within  twenty-four  hours  after  the  ship  is  reported  there,  and  to 
remove  the  same  immediately  upon  being  landed,  otherwise  the  property  may 
be  discharged  by  the  agents  of  the  ship  at  the  expense  and  risk  of  the  shipper 
or  consignee  of  cargo.  Porterage  of  the  delivery  of  the  cargo  to  be  done  by 
agents  of  the  ship,  at  the  expense  and  risk  of  the  receivers.    Lighterage,  ton- 
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nage,  and  shed  dues  payable  by  the  receivers.  This  bill  of  lading,  duly  in> 
dorsed,  to  be  given  up  to  the  ship  agents  in  exchange  for  delivery  order. 
In  witness  whereof,  the  master,  purser,  or  agents  of  the  said  ship  hath  af- 
firmed to  three  bills  of  lading,  all  of  this  tenor  and  date,  one  of  which  bills 
being  accomplished,  the  otAers  to  stand  void.  In  accepting  this  bill  of  lading, 
the  shipper,  as  owner,  or  agent  of  the  owner,  of  the  property  shipped,  ex- 
pressly accepts  and  agrees  to  all  its  stipulations,  exceptions,  and  conditions, 
whether  written  or  printed. 

''Dated  in  Boston^  Mass.y  Ibth  Jtme,  1885.  m 

'*J.  MiLLBB  Stewart,  for  the  Agents." 

On  Monday,  June  15,  1885,  the  libelant  shipped  on  board  the  Cale- 
donia at  Boston,  to  be  delivered  at  D^ptford,  274  head  of  cattle  in  good 
order  and  condition,  and  put  on  board  fodder  sufficient  for  a  voyage  of 
15  days,  a  day  or  two  more  than  the  usual  length  of  voyage,  being  all 
the  fodder  that  by  the  usage  of  the  business  he  was  bound  to  provide. 
Onthemorningof  June  24th,  the  ninth  day  out  from  Boston,  in  smooth 
weather,  the  propeller  shaft  of  the  Caledonia  broke  straight  across  in  the 
stem  tube.  There  had  been  no  heavy  weather  on  this  voyage,  and  the 
propeller  did  not  strike  against  any  rock  or  derelict  or  other  object.  The 
cause  of  the  breaking  of  the  shaft  was  its  having  been  weakened  by  meet- 
ing with  extraordinarily  heavy  seas  on  previous  voyages.  At  the  time 
of  leaving  Boston  on  June  15th,  the  shaft  was  in  fact  unfit  for  the  voyage, 
and  by  reason  of  its  unfitness  the  vessel  was  unseaworthy.  No  defect 
in  the  shaft  was  visible,  or  could  have  been  detected  by  the  usual  and 
reasonable  means,  if  the  shaft  had  been  taken  out  and  examined.  No 
negligence  on  the  part  of  the  owners  of  the  steam-ship  was  proved.  By 
reason  of  the  breaking  of  the  shaft  the  voyage  lasted  25  days,  and  the 
cattle  were  put  on  short  allowance  of  food,  and,  in  consequence  thereof, 
were  landed  at  Deptford  in  the  afternoon  of  Monday,  July  20th,  in  an 
emaciated  condition.  The  market  days  in  London  were  Mondays  and 
Thursdays.  By  the  usual  course  of  the  business  of  shipping  live  cattle 
from  Boston  to  Deptford  for  the  London  market,  and  in  accordance  with 
the  knowledge  and  contemplation  of  both  parties  at  the  time  of  the  exe- 
cution of  the  memorandum  of  agreement  and  the  bill  of  lading,  the  cattle 
were  not  to  be  sold  before  arrival,  and  were  sold  at  the  first  market  after 
their  arrival.  The  amount  of  the  damages  suffered  by  the  libelant  was 
as  stated  in.  the  following  agreement,  signed  and  filed  by  the  counsel  of 
the  parties: 

"It  is  hereby  agreed  that  the  whole  amount  of  damages  suffered  by  the  libel- 
lant'  (exclusive  of  interest)  arose  from  two  sources  of  loss:  shrinkage  in  the 
weight  of  cattle  from  the  protracted  voyage,  and  fall  in  the  market  value  of 
the  cattle  during  the  delay  in  arrival;  and  that  these  two  causes  together  made 
the  loss  seven  thousand  eight  hundred  and  fifty  dollars,  and  that  one  half 
thereof,  to  wit,  three  thousand  nine  hundred  and  twenty-five  dollars,  was  and 
is  to  be  attributed  to  each  cause." 

CONCLUSIONS  OF  LAW, 

There  was  a  warranty  that  the  vessel  was  seaworthy  at  the  time  of  sail- 
ing from  Boston.  This  warranty  was  not  affected  by  the  exceptions  in 
the  bill  of  lading.  The  breach  of  the  warranty  was  the  cause  of  all  the 
damage  claimed.     The  libelant  is  entitled  to  recover  17,850  and  interest. 
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Gray,  Justice.  A  contract  for  the  carriage  of  goods  by  fiea  may  doubt-, 
less  exist  without  a  bill  of  lading;  and,  when  the  parties  have  made  such 
a  contract,  the  ship-owner  cannot,  without  the  shipper's  consent,  vary 
its  terms  by  inserting  new  provisions  in  a  bill  of  lading,  and  the  shipper 
may  decline  to  assent  to  the  modifications,  and  insist  upon  his  right  to 
have  the  goods  carried  under  the  original  contract.  Jones  v.  Hough,  5 
Exch.  Div.  115;  Crooks  v.  AUan,  5  Q.  B.  Div.  38,  40,  41;  Lord  Bram- 
WELL,  in  SeweU  v.  Burdick,  L.  R.  10  App.  Cas.  74,  105.  But  the  bill 
of  lading  is  often  given  by  the  ship-owner  and  accepted  by  the  shipper 
as  expressing  the  terms  of  the  agreement  between  them,  and  when  this 
is  the  case  both  parties  are  bound  by  its  provisions.  Olyn  v.  Dock  Go, ,  L. 
R.  7  App.  Cas.  691 ,  596 ;  Chartered  4f.  Bankof  India  v.  Jf^etherlandsy  etc. ,  Co, , 
10  Q.  B.  Div.  521,  528;  JTie  Delaware,  14  Wall.  579.  In  the  case  at 
bar  the  original  contract,  although  containing  no  mention  of  a  bill  of 
lading,  was  evidently  a  preliminary  memorandum  only,  and  not  a  final 
and  definite  statement  of  all  the  terms  of  the  agreement  between  the  par- 
ties. For  instance,  it  did  not  even  except  perils  of  the  sea,  yet  it  is  in- 
credible that  either  party  contemplated  orintendedthatthe  carrier  should 
be  liable  for  such  perils.  And  the  shipper  not  only,  without  objection, 
accepted  and  forwarded  to  the  consignees  their  bill  of  lading,  but  in  the 
usual  course  of  business  between  the  parties,  both  before  and  after  this 
shipment,  he  accepted  similar  bills  of  lading  under  like  circumstances. 
It  is  a  necessary  conclusion  of  fact,  as  well  as  of  law,  that  the  bill  of 
lading  was  understood,  and  intended  to  be,  and  was,  evidence  of  the  real 
contract  by  which  the  mutual  obligations  of  the  parties  were  to  be  gov- , 
erned.  The  shipper  is  therefore  bound  by  the  exceptions  in  the  bill  of 
lading,  as  far  as  those  exceptions  are  valid  in  law.  So  far  as  they  un- 
dertake to  exempt  the  carriers  from  responsibility  for  the  negligence  of 
their  servants,  they  are  inoperative  and  void.  Liverpool  &  G.  W.  Steam 
Co.  V.  Phenix  Ins.  Co.,  129  U.  S.  397,  9  Sup.  Ct.  Rep.  469.  But  in 
this  case,  as  no  negligence  is  proved,  thafpart  of  the  exception  is  im- 
material. 

In  every  contract  for  the  carriage  of  goods  by  sea,  unless  otherwise 
expressly  stipulated,  there  is  a  warranty  on  the  part  of  the  ship-owner 
that  the  ship  is  seaworthy  at  the  time  of  beginning  her  voyage,  and  not 
merely  that  he  does  not  know  her  to  be  unseaworthy,  or  that  he  has 
used  his  best  efforts  to  make  her  seaworthy.  The  warranty  is  absolute 
that  the  ship  is,  or  shall  be,  in  fact  seaworthy  at  that  time,  and  does  not 
.depend  on  his  knowledge  or  ignorance,  his  care  or  negligence.  Work  v. 
Leathers,  97  U.  S.  379;  Cohny.  Davidson,  2  Q.  B.  Div.  455;  The  Qlen- 
frum,  10  Prob.  Div.  103.  In  the  case  at  bar,  the  unseaworthiness  of  the 
vessel  consisted  in  the  unfitness  of  her  shaft  when  she  left  port,  and  that 
unseaworthiness  was  the  cause  of  the  damage  to  the  libelant's  cattle. 
The  exception  of  "steam-boilers  and  machinery,  or  defects  therein,"  in- 
serted in  an  instrument  framed  by  the  ship-owners,  and  in  the  midst  of 
a  long  enumeration  of  various  causes  of  damage,  all  the  rest  of  which 
relate  to  matters  happening  after  the  b^inning  of  the  voyage,  must,  by 
elementary  rules  of  construction,  and  according  to  the  great  weight  of  au- 
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thority,  be  held  to  be  equally  limited  in  its  scope,  and  not  to  affect  the 
warranty  of  seaworthiness  at  the  time  of  leaving  port  upon  her  voyage. 
Kopitoff  V.  Wilam,  1  Q.  B.  Div.  377;  Sted  v.  SteamrShip  Go,,  L.  R.  3 
App.  Cas.  72;  The  Glmfruin,  10  Prob.  Div.  103;  Tattersall  y ,  Steam-Ship 
Co.,  12  Q.  B.  Div.  297*;  The  Rover,  33  Fed.  Rep.  515.  The.  opinion  in 
The  Miranda,  L.  R.  3  Adm.  &  Ecc.  561,  so  far  as  it  tends  to  a  different 
conclusion,  is  contrary  to  the  later  cases;  and  in  The  Laertes,  12  Prob. 
Div.  187,  the  bills  of  lading  expressly  restricted  the  warranty  of  sea- 
worthiness to  cases  in  which  there  had  been  a  want  of  ordinary  and  rea- 
sonable care. 

It  has  been  held  by  the  highest  courts  of  Michigan,  Massachusetts, 
and  New  York,  upon  reasons  which  appear  to  us  conclusive,  and  whicli 
it  is  unnecessary  to  restate,  that  a  common  carrier,  receiving  goods  for 
carriage,  and  by  whose  fault  they  are  not  delivered  at  the  time  and  place 
at  which  they  ought  to  have  been  delivered,  but  are  delivered  at  the 
same  place  afterwards,  and  when  their  market  value  is  less,  is  responsible 
to  the  owner  of  the  goods  for  such  difference  in  value.  Sisson  v.  EaU' 
road  Co.,  14  Mich.  489;  Outting  v.  Railtoay  Co.,  13  Allen,  381;  Ward  v. 
Railroad  Co.,  47  N.  Y.  29.  The  same  general  rule  has  been  often  recog- 
nized as  applying  to  carriers  by  sea  in  this  circuit  as  well  as  in  the  second 
circuit.  Oakesv.  Richardson,  2  Low.  173, 178;  Page  v.  Munro,  Holmes, 
232;  Rowev.  The  C^y  of  Dublin,  1  Ben.  46;  TheSuccess,  7  Blatchf.  651;  The 
GivHo,  34  Fed.  Rep.  909.  But  this  case  does  not  require  us  to  go  so 
far,  because  it  clearly  appears  that  these  parties,  at  the  time  of  contract- 
ing together,  knew  and  contemplated  that  the  cattle  were  not  to  be  sold 
before  arrival,  and  were  to  be  sold  at  the  first  possible  market  day  after 
arrival;  and,  under  such  circumstances,  there  can  be  no  doubt  whatever 
that  the  carrier  is  liable  to  the  shipper  for  the  fall  in  the  market  value 
of  his  goods.  Telegraph  Co.  v.  HaU,  124  U.  S.  444,  456,  8  Sup.  Ct. 
Rep.  577;  The,  Parana,  2  Prob.  Div.  118,  121,  123.  Decree  affirmed, 
with  interest  and  costs. 


The  Columbus.* 

Smith  v.  The  Columbus. 

{Di8tri4St  Court,  E.  D.  New  York.    October  6, 1890.) 

Seaman's  Wages— Agreement  not  to  Sue  until  Specified  Tihb. 

The  agreement  of  a  seaman  not  to  bring  suit  for  his  wages,  if  dUcharged.  until 
a  certain  time  after  such  discharge,  is  7aUd  where  the  vessel  on  which  he  is  em- 
ployed is  a  harbor  vessel,  unable  to  leave  the  port,  and  where  there  is  no  voyage  or 
limitation  of  the  time  of  service. 

Same— Written  Agreement — Premature  Suit. 

When  a  seaman,  by  written  instrument,  agreed  that  if  discharged  the  wages  due 
him  should  be  payable  on  the  next  regular  pay-day  of  his  employer,  and  on  being 
discharged  commenced  suit  for  his  wages  without  waiting  for  such  pay-day,  the 
suit  was  premature. 

1  Reported  by  Edward  6.  Benedict,  Esq.,  of  the  New  York  bar. 
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[n  Admiralty.     Suit  for  seaman's  wages.' 
Anaon  Beebe  Stewart,  for  libelant. 
Ooodrichj  Deady  &  Qoodrick,  for  claimant. 

Benedict,  J.  This  action  is  brought  to  recover  wages  for  services 
rendered  by  the  libelant  as  engineer  or  the  dredge  Columbus,  a  dredge 
employed  in  dredging  in  the  port  of  New  York.  The  libelant  was  em- 
ployed in  August  by  a  verbal  agreement.  On  August  27th  he  entered 
into  a  written  agreement.  On  the  10th  day  of  September  he  was  dis- 
charged for  drunkenness,  and  at  once  commenced  this  suit  to  recover  wages 
for  the  time  of  his  employment  to  the  time  of  his  discharge.  The  de- 
fense is  that  the  suit  is  premature.  Upon  the  case  coming  on  for  trial, 
the  validity  of  the  clause  in  the  written  agreen%ent  upon  which  the  de- 
fense is  based  was  disputed  by  the  libelant,  and  it  was  agreed  that  this 
point  should  be  disposed  of  preliminarily  in  order  to  avoid  trouble  and 
expense.     The  written  contract  relied  on  by  the  claimant  is  as  follows: 

"This  agreement  between  the  North  American  Dredging  and  Improvetnent 
Company  of  New  York  and  Frederick  Smith  wi tnesseth :  That  said  Frederick 
Smith  agrees  to  work  for  said  company  in  the  capacity  of  2nd  engineer  on  the 
dredge  Columbus,  at  the  rate  of  $60.00  monthly  wages,  to  be  paid  on  the 
Saturday  following  the  15th  of  each  month,  for  all  work  done  in  the  preced- 
ing month.  It  is  further  agreed  by  said  Frederick  ^mith  that  in  case  he 
voluntarily  leaves  the  employ  of  the  company,  or  is  discharged  for  drunken- 
ness, refusing  to  obey  orders,  or  neglect  of  duty,  that  bis  wages  then  accrued 
shall  be  due  and  payable  on  the  next  ensuing  regular  monthly  pay-day  of  the 
company.  The  said  company  reserves  the  right  to  discharge  the  said  Fred- 
erick Smitli  whenever  the  exigencies  of  its  business  seem  to  them  that  his 
services  are  no  longer  required  or  desirable,  in  which  case  they  agree  to  pay 
him  in  full  on  presentation  of  time-check  at  its  office. 

"The  North  American  Dredging  &  Improvement  Company. 

"By  B.  0.  Howell,  Prst. 
"Frederick  Smith. 

""Dated  August  21th,  1890. 

"  Witnessed  by  C.  L.  McMilan." 

If  the  provision  of  this  agreement  in  regard  to  the  day  of  payment  is 
valid,  the  suit  is  premature  as  to  the  wages  earned  after  the  signing  of 
the  written  agreement,  because  they  were  not  payable  until  the  26th  day 
of  September,  whereas  the  libel  was  filed  on  the  12th  of  September. 

On  the  part  of  the  libelant  it  is  insisted  that  the  stipulation  in  the 
contract  referred  to  is  unconscionable  and  void,  and  should  not  be  en- 
forced in  a  court  of  admiralty.  I  am  unable  to  discover  any  just  ground 
for  declaring  the  provision  in  question  in  a  contract  of  this  character  to 
be  void.  If  this  were  a  contract  for  the  services  of  a  seaman  on  board 
a  vessel  liable  to  leave  the  port,  and  where  delay  from  the  time  of  dis- 
charge until  the  Saturday  following  the  15th  of  the  month  might  in 
some  cases  deprive  the  seaman  of  an  opportunity  to  seize  the  vessel  for 
his  wages,  the  case  would  doubtless  be  different.  But  the  present  case 
is  one  of  services  on  board  a  dredge  employed  exclusively  in  dredging  in 
the  port  of  New  York,  unable  to  leave  the  port,  and  where  there  is  no 
voyage  or  limitation  of  the  time  of  service.  In  such  a  case  it  is  not  seen 
bow  such  a  stipulation  as  this  contract  contains  can  work  injustice. 


Digitized  by 


Google 


688  FEDERAL  REPORTER,  vol.  43. 

Moreover  the  contract,  while  it  postpones  payment  of  wages  by  the  em- 
ployer to  a  future  definite  day,  also  contains  provisions  to  the  advantage 
of  the  employe;  as,  for  instance,  it  gives  the  libelant  the  right  to  demand 
on  the  25th  of  September  wages  up  to  the  12th  of  September,  notwith- 
standing the  fact  that  he  had  been  discharged  for  drunkenness  on  the  lat- 
ter date.  To  such  a  contract  the  decisions  made  in  favor  of  seamen 
upon' ships  do  not  seem  to  me  to  be  applicable.  So  far  as  the  wages 
earned  after  the  written  contract  are  concerned,  the  suit  will  be  held  to 
be  premature* 


The  Rockaway.* 

The  Seaboard. 

Lombard  et  al.'v.  The  Rock  away. 

Brennan  et  cd.  v.  The  Seaboard. 

(District  Court,  E.  D.  New  York.    October  1, 1890.) 

Oollision—Steam-Vessels  Cbobsing — Unwarranted  Backing. 

The  steam-boat  R. 'was  going  through  the  Kill  von  Kull,  bound  for  New  York,  on  a 
course  some  500  feet  off  the  New  Jersey  shore.  The  propeller  8.  had  been  lying  at 
a  dock  on  the  New  Jersey  shore,  and  started  to  back  out  into  the  stream,  and  across 
the  course  of  the  R.,  as  the  latter  approached.  The  S.  gave  no  signal  to  indicate  her 
intention,  and  continued  to  back  almost  to  the  moment  of  collision.  The  R.  backed 
as  soon  as  the  intention  of  the  S.  was  seen,  but  the  vessels  came  together.  Held, 
that  the  collision  was  the  fault  of  the  S. 

In  Admiralty.  Cross-suits  for  damages  caused  by  collision  between 
the  steam-boats  Rockaway  and  Seaboard. 

The  steam-boat  Rockaway  was  going  through  the  Kill  von  Kull,  bound 
for  New  York,  some  500  feet  from  the  New  Jersey  coast.  The  tug  Sea- 
board, lying  at  a  pier  on  the  New  Jersey  shore,  attempted  to  back  out  as 
the  Rockaway  approached,  but  gave  no  signals  of  such  intention.  The 
Rockaway  reversed  and  backed  as  soon  as  the  intent  of  the  Seaboard  was 
discovered,  but  a  collision  followed. 

Goodrich,  Deady  &  Goodrich,  for  the  Seaboard. 

Whitehead,  Parker  &  Dexter,  for  the  Rockaway, 

Benedict,  J.  The  collision  which  gave  rise  to  this  suit  was,  in  my 
opinion,  caused  by  the  fault  of  the  tug  in  backing  directly  under  the 
bows  of  the  steam-boat,  then  approaching  in  plain  sight,  without  any 
signal  having  been  given  the  steam-boat  to  show  an  infention  on  the 
part  of  the  tug  to  back  across  her  bow.  I  see  no  fault  on  the  part  of  the 
steam-boat.  There  was  no  time  after  the  intention  of  the  tug  to  cross 
the  bows  of  the  steam-boat  was  manifest  for  the  steamer  to  do  move  than 
she  did.  The  libel  against  the  Rockaway  must  be  dismissed,  and  in  the 
action  against  the  Seaboard  there  must  be  a  decree  for  the  libelant,  with 
an  order  of  reference. 

1  Reported  by  Edward  G.  Benedict,  Esq.,  of  the  NeW  Tork  bar. 
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Herman  v.  McEinney  et  dl. 
{Circuit  Cimrt,  D.  South  Dakota,  E,  D.    November  8, 1890.) 

CoTTBTB— Admission  of  States — Transfer  of  Causes. 

The  right  to  remove  to  the  federal  courts  causes  pending  in  the  territorial  courts 
of  Dakota  when  the  two  states  were  admiUed  to  the  Union  depends  not  upon  Ahl 
Cong.  Aug.  13,  1888,  upon  removal  of  causes  in  general,  but  upon  the  enabline  act 
of  Feb.  22, 1880,  $  23,  which  provides  that  cases  which  would  have  been  of  feoeral 
jurisdiction  when  brought  if  such* courts  had  existed  shall  be  removed  upon  the  re- 
quest of  either  party,  and  hence  a  motion  to  remand  cannot  be  sustainea  upon  the 
ground  that  the  removal  was  made  at  the  demand  of  a  defendant  residing  in  the 
state. 

In  Equity.     Motion  to  remand. 

McMartiti  &  Carland,  for  complainant. 

Kieth  <k  Bate9  and  Wimor  &  KiUredge^  for  defendants. 

Shibab,  J.  The  complaint  in  this  cause  was  filed  November  2, 1888, 
in  the  district  court  of  Minnehaha  county,  Dakota  territory,  the  com- 
plainant then  being  a  citizen  of  the  state  of  New  York,  the  defendant 
McKinney  being  a  citizen  of  Dakota  territory,  and  the  defendant  corpo- 
ration being  then  a  national  bank,  created  under  the  statutes  of  the 
United  States,  and  having  its  principal  place  of  business  at  Rioux  Falls, 
in  the  then  territory  of  Dakota.  The  citizenship  and  residence  of  the 
beven^l  parties  has  remained  unchanged,  except  as  that  of  the  defendants 
has  been  affected  by  the  admission  of  South  Dakota  as  one  of  the  states 
of  the  federal  Union,  under  the  provisions  of  the  act  of  congress  approved 
February  22,  1889,  and  commonly  referred  to  as  the  "Omnibus  Bill." 
Under  the  constitution  and  laws  of  the  state  of  South  Dakota,  the  court 
of  original  trial  jurisdiction  is  known  as  the  "circuit  court."  Upon  the. 
admission  of  the  state,  the  record  and  files  in  this  cause  passed  into  the 
custody  of  the  state  circuit  court,  and  on  the  10th  day  of  May,  1890,  the 
defendants  filed  a  written  request  in  that  court  for  the  transfer  of  the 
cause  to  this  court,  which  request  was  granted,  and  the  papers  and  rec- 
ord have  been  in  due  form  transferred  lo  and  docketed  in  this  court. 

Complainant  now  moves  for  an  order  remanding  the  case  to  the  state 
court,  on  the  ground  that  this  court  has  not  jurisdiction  thereof;  that 
the  defendants,  on  whose  request  it  was  brought  into  this  court,  were, 
when  the  suit  was  brought,  residents  of  the  then  territory  of  Dakotfi,  and, 
when  the  removal  was  requested,  residents  of  the  state  of -South  Dakota; 
and  that  a  removal  from  a  state  court  to  this  court  cannot  be  had  upon 
petition  of  a  resident  of  this  state.  The  right  of  removal  in  this  cause 
is  not  dependent  upon  the  act  of  congress  of  August  13,  1888,  amend- 
ing the  act  of  March  3, 1887.  It  depends  upon  the  provisions  of  the  act 
under  which  South  Dakota  was  admitted  to  the  Union,  and  which,  in 
terms,  made  provision  for  the  disposition  of  causes  pending  in  the  courts 
of  the  territory.  By  the  twenty-third  section  of  that  act  it  is,  in  sub- 
stance, declared  that  cases  which  would  have  been  of  federal  jurisdiction 
when  brought,  if  South  Dakota  had  then  been  a  state  with  a  federal  court 
V. 43F.no. 11 — 44 
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organized  therein,  are,  at  the  request  of  either  party,  transferable  to  the 
federal  court.  This  statute  not  only  .does  not  limit  the  right  of  transfer 
to  the  non- resident  defendant,  as  is  the  fact  in  many  of  the  clauses  of 
the  removal  act  of  1 888,  but  it  expressly  confers  it  upon  all  the  parties,  re- 
gardless of  their  position  on  the  record  as  plaintiffs  or  defendants,  and  with- 
out limitation  as  to  their  residence.  In  this  particular  the  statute  is  too 
clear  to  need  construction  to  show  its  meaning.  In  substance,  the  federal 
court  is  made  the  successor  of  cases  of  federal  jurisdiction, — that  question 
being  viewed  in  the  light  of  the  facts  existing  when  the  suit  was  brought; 
and,  if  the  case  is  one  of  federal  jurisdiction,  then  either  of  the  parties 
may  cause  it  to  be  transferred  to  the  federal  court.  It  is  not  strictly  a 
question  of  removal  from  a  state  court,  but  the  determination  of  the 
question  whether,  under  the  omnibus  bill,  the  case  is  one  of  successor- 
ship  in  the  federal  court.  When  the  suit  was  brought,  it  involved  over 
$2,000.  The  parties  were  residents  and  citizens  of  different  states,  view- 
ing, as  the  act  requires  us  to  do,  the  territory  of  Dakota  as  being  then  a 
state;  in  other  words,  if,  when  this  suit  was  brought,  there  had  then 
been  in  existence  a  federal  court  for  South  Dakota,  it  would  have  had  ju- 
risdiction of  this  cause.  This  being  so,  then  under  the  omnibus  act, 
either  party  could  cause  it  to  be  transferred  into  the  federal  court.  This 
view  is  in  accordance  with  the  construction  placed  upon  this  section  of 
the  omnibus  bill  in  the  written  opinion  delivered  by  Judge  Edgerton 
upon  a  similar  motion  to  remand,  filed  in  the  case  of  Dome  v.  Mining 
(h.y  infra^  to  which  reference  may  be  made  for  a  more  full  discussion 
of  the  question.     Motion  to  remand  overruled. 

Edgerton,  J.,  concurring. 


DoRNB  V.  Richmond  Silver  Min.  Co. 
iCircuU  Court,  D.  South  Dakota.    November  11, 18W.) 

Courts — Admission  of  Stajes — ^Transfrr  op  Causes. 

Act  Cong.  Feb.  22, 1889,  under  wbich  the  Dakotas  were  admitted  as  states  of  the 
Union,  provides,  in  section  23,  that,  upon  the  A^ritten  consent  of  a  party,  all  cases 
pending  in  the  territorial  courts  at  the  time  of  admission  "  whereof  the  circuit  or  dis- 
trict courts  by  this  act  established  might  have  had  jurisdiction  under  the  laws  of  the 
United  States  had  such  courts  existed  at  the  time  of  the  commencement  of  such 
cases, "  shall  be  transferred  to  the  said  federal  circuit  and  district  courts.  Held^ 
that  the  provision  applies  to  a  case  in  which  the  plaintiff  was  a  citizen  of  Dakota 
territory,  and  the  defendant  a  citizen  of  another  state,  at  the  commencement  of  the 
suit. 

Same— Constitutional  Law— Diverse  Citizenship. 

Said  section  23  does  not  attempt  to  give  the  federal  courts  Jurisdiotlon,  on  the 
ground  of  diverse  citizenship,  of  cases  between  a  citizen  of  a  state  and  a  citizen  of 
a  territory,  and  therefore  does  not  extend  such  jurisdiction  to  cases  not  warranted 
by  Const.  U.  8.  art.  3,  §  2,  in  the  words,  "to  controversies  *  •  •  between  citi- 
zens of  different  states. " 

Same— State  Courts— Construction  of  Statute. 

Section  23  provides  that  no  action  pending  in  the  territorial  courts  shaU  abate  by 
the  admission  of  the  state,  "but  the  same  shall  be  transferred  and  proceeded  witli 
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in  the  proper  United  States  circuit,  district,  or  state  court,  as  the  case  may  he : 
provided,  however,  that  in  all  civil  actions,  causes,  and  proceedings  in  which  the 
United  States  is  not  a  party  transfers  shall  not  be  made  to  the  circuit  and  district 
courts  of  the  United  States  except  upon  written  request  of  one  of  the  parties  to 
such  action;  •  •  *  and,  in  the  absence  of  such  request,  such  cases  shall  be  pro- 
ceeded with  in  the  proper  state  court.  **  Held  that,  upon  such  request,  the  state 
court  is  deprived  of  jurisdiction,  and  the  federal  court  gains  exclusive  jurisdiction. 

On  Motion  to  Remand  to  Supreme  Court  of  South  Dakota. 

Van  Om  &  W^llAon^  for  appellant. 

Mariin^  Maaon^  Moody^  and  Washahou^h^  for  respondent. 

Edgkbton,  J.  This  action  was  brought  by  the  plaintiff,  Victor  Dome, 
against  the  Richmond  Silver  Mining  Company  in  the  month  of  October, 
1883,  in  the  district  court  of  the  territory  of  Dakota  for  the  county  of 
Lawrence,  to  recover  damages  for  breach  of  contract. '  The  case  was  tried 
in  April,  1889,  and  a  verdict  rendered  in  favor  of  the  plaintiff  April  16, 
1889,  for  $16,376.75.  The  defendant  appealed  from  the  judgment  to 
the  supreme  court  of  the  territory  of  Dakota,  and  the  cause  was  pending 
on  appeal  at  the  time  of  the  admission  of  South  Dakota  as  a  state,  on 
November  2,  1889.  The  defendant  moved  to  transfer  the  case  from  the 
supreme  court  of  the  state  to  this  court,  upon  the  ground  of  diverse  cit- 
zenship.  At  the  February,  1890,  term,  the  supreme  court  of  South  Da- 
kota transferred  the  case  to  this  court.  The  plaintiff  now  moves  the 
court  to  remand  the  case  to  the  supreme  court  of  South  Dakota.  The 
motion  to  transfer  the  case  from  the  state  court<#)  this  court  was  not  ex 
'parte,  but  the  question  was  fully  presented,  pfo  and  con,  by  the  plain- 
tiff and  defendant,  and  was  carefully  considered  by  that  court.  See  44 
N.  W.  Rep.  1021. 

The  contention  of  the  respondent  is  that  section  2,  art.  3,  of  the  con- 
stitution^ of  the  United  States  only  authorizes  congress  to  extend  the  ju- 
risdiction of  the  federal  courts,  in  cases  where  no  other  cause  exists  than 
diverse  citizenship,  "to  controversies  between  citizens  of  different  states," 
and  not  between  citizens  of  a  state  and  territory.  Section  23  of  the  en- 
abling act  attempts  to  confer  jurisdiction  on  the  federal  courts  of  the 
states  admitted  under  it  in  all  cases  "whereof  the  circuit  or  district  courts 
by  this  act  established  might  have  had  jurisdiction  under  the  laws  of  the 
United  States  had  such  courts  existed  at  the  time  of  the  commencement 
of  such  cases;''  that  at  the  time  this  action  was  commenced,  the  plaintiff 
was  a  citizen  of  a  territory,  and  consequently  could  not  transfer  his  case 
to  the  federal  court.  Therefore,  if  this  section  attempts  to  give  the  fed- 
eral court  jurisdiction  in  this  class  of  cases  by  reason  of  diverse  citizen- 
ship, to  that  extent  the  law  is  unconstitutional.  This  is  the  contention 
of  the  respondent,  and  upon  this  ground  he  asks  for  an  order  remanding 
the  case  to  the  state  court. 

There  are  three  propositions  submitted  to  the  court  in  the  considera- 
tion of  this  question:  First,  Was  it  the  intention  of  congress  in  the  en- 
abling act  to  embrace  this  class  of  cases  among  those  to  which  the  federal 
courts  should  succeed  the  territorial  court?  Second,  If  it  was,  is  that 
portion  of  the  act'  in  conflict  with  article  3  of  the  constitution  of  the 
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United  States?  Third.  If  so,  what  court,  if  any,  has  jurisdiction  of  this 
case? 

When  a  territory  is  admitted  into  the  Union,  the  cases  then  pending 
in  the  territorial  courts  ahate,  unless  congress  in  some  measure,  either 
directly  or  inferentially,  provides  for  their  survival.  The  territory  of  Da- 
kota was  not  admitted  by  congress  into  the  Union  as  one  state,  but  was 
divided  into  two  states,  and  the  two  states  admitted  at  the  same  time. 
Neither  state  succeeded  the  territory  except  as  provided  in  the  enabling 
act,  and,  unless  congress,  by  some  legislation  either  in  the  act  of  admis- 
sion or  elsewhere,  provided  for  the  survival  of  causes  pending  at  the  time 
of  admission,  then  all  such  cases  abate. 

The  supreme  court,  in  Benner  v.  Poiier,  9  How.  246,  said,  iitter  alia: 

"The  territorial  courts  were  the  courts  of  the  general  government,  and  the 
records  in  the  custody  of  their  clerks  tlie  records  of  that  government;  and  it 
would  ^eem  to  follow,  necessarily,  from  these  premises,  that  no  one  could  le- 
gally take  the  possession  or  custody  of  the  same  without  the  assent,  express 
or  implied,  of  congress.  Such  i^sBent  is  essential,  upon  the  plainest  princl* 
pies,  to  an  authorized  change  of  their  custody." 

In  Hunt  V.  Palao,  4  How.  690,  the  court  held  that — 

'*The  territorial  court  of  appeals  was  a  court  of  the  United  States,  and  the 
control  over  its  records,  therefore,  belongs  to  the  general  government,  and 
not  to  the  state  authorities;  and  it  rests  with  congress  to  declare  to' what  tri- 
bunal these  records  and  proceedings  shall  be  transferred,  and  how  these  judg- 
ments shall  be  carried  in^  execution,  or  reviewed  upon  appeal  or  writ  of  er- 
ror." f 

Also,  in  Express  Cb.  v.  Kountze^  8  Wall.  342,  Mr.  Justice  Davis,  in 
delivering  the  opinion  of  the  court,  says: 

"Before  proceeding  to  consider  the  merits  of  this  controversy,  it  is  neces- 
sary to  dispose  of  the  point  of  jurisdiction  which  is  raised.  It  is  urged  that 
the  circuit  court  had  no  jurisdiction  over  the  cause,  because  there  was  no  au- 
thority to  transfer  it.  This  depends  on  the  construction  of  the  acts  of  con- 
gress relating  to  the  subject.  On  the  admission  of  a  new  state  into  the  Un- 
ion, it  becomes  necessary  to  provide,  not  only  for  the  judgments  and  decrees 
of  the  territorial  courts,  but  also  for  their  unfinished  business.  In  recogni- 
tion of  this  necessity,  congress,  aftei"  Florida  became  a  state,  passed  an  act 
providing,  among  other  things,  that  all  cases  of  federal  character  and  juris- 
diction pending  in  the  courts  of  the  territory  be  transferred  to  the  district  court 
of  the  United  States  for  the  district  of  Florida.  The  provisions  of  this  act  were 
made  applicable,  at  the  time  of  its  passage,  to  cases  pending  in  the  courts  of  the 
late  territory  of  Michigan,  and  were  afterwards  extended  to  the  courts  of  the 
late  territory  of  Iowa.  Congress,  in  making  this  provision  for  the  changed 
condition  of  Iowa,  thought  proper  in  the  same  act  to  adopt  a  permanent  sys- 
tem on  this  subject,  and  extended  the  provisions  of  the  original  and  supple- 
mentary acts  to  cases  from  all  territories  which  should  afterwards  be  formed 
into  states.  ♦  *  •  It  is  said,  if  cases  of  a  federal  character  were  property 
transferable  to  the  circuit  court,  this  was  not  one  of  them;  because  it  does 
not  appear  that  the  suit  was  between  citizens  of  different  states.  ♦  *  ♦ 
The  course  of  proceeding  in  the  court  below  shows  that  the  parties  to  the  suit 
recognized  it  as  being  of  federal  jurisdiction,  and  it  could  only  be  so,  as  there 
was  no  federal  question  involved,  on  the  ground  that  tha  plaintiffs  and  de- 
fendant were  citizens  of  different  states." 
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See,  also,  Baker  v.  Mortem,  12  Wall.  153 : 

''Whenever  a  territory  is  admitted  into  the  Union  as  a  state,  the  cases  pend- 
ing in  the  territorial  courts  of  a  federal  character  or  jurisdiction  are  trans- 
ferred to  the  proper  federal  court;  but  all  such  as  are  not  cognizable  in  the 
federal  courts  are  transferred  to  the  tribunals  of  the  new  state.  Pending 
cases,  where  tlie  federal  and  state  courts  have  concurrent  jurisdiction,  may 
be  transferred  either  to  the  state  or  federal  courts  by  either  party  possessing 
that  option  under  the  existing  laws." 

This  action  was  commenced  in  the  territorial  court  of  Dakota,  and 
was  pending  in  the  supreme  court  of  the  territory  when  its  courts  ceased 
to  exist  by  the  formation  and  admission  of  the  slates  of  South  Dakota 
and  North  Dakota  into  the  Union.  The  inquiry  is,  what  provision,  if 
any,  was  made  for  the  survival  of  cases  pending  in  the  territorial  courts 
at  the  time  of  the  admission  of  the  states?  Section  23  of  the  enabling 
act  for  the  admission  of  the  states  professes  to  make  full  and  complete 
provision  for  the  survival  of  all  such  cases,  and  reads  as  follows:  - 

'*That,  in  respect  to  all  cases,  proceedings,  and  matters  now  pending  in 
in  the  supreme  or  district  courts  of  either  of  the  territories  mentioned  in  this 
act  at  the  time  of  the  admission  into  the  Union  of  either  of  the  states  men- 
tioned in  this  act,  and  arising  within  the  limits  of  any  such  state,  whereof  the 
circuit  or  district  courts  by  this  act  established  might  have  had  jurisdiction, 
under  the  laws  of  the  United  states,  had  such  courts  existed  iit  the  time  of 
the  commencement  of  such  cases,  the  said  circuit  and  district  courts,  respect- 
ively, shall  be  the  successors  of  said  supreme  and  district  courts  of  said  terri- 
tory; and,  in  respect  to  all  other  cases,  proceedings,  and  matters  pending  in 
the  supreme  or  district  courts  of  any  of  the  territories  mentioned  in  this  act 
at  the  time  of  the  admission  of  such  territory  into  the  Union,  arising  within 
the  limits  of  said  proposed  state,  the  courts  established  by  such  state  shall,  re- 
spectively, be  the  successors  of  said  supreme  and  district  territorial  courts; 
and  all  the  files,  records,  Indictments,  and  proceedings  relating  to  any  such 
cases  shall  be  transferred  to  such  circuit,  district,  and  state  courts,  respect- 
ively, and  the  same  shall  be  proceeded  with  therein  in  due  course  of  law ;  but 
no  writ,  action,  indictment,  cause,  or  proceeding  now  pending,  or  that,  prior 
to  the  admission  of  any  of  the  states  mentioned  in  this  act,  shall  be  pending 
in  any  territorial  court  in  any  of  the  territories  mentioned  in  this  act,  shall 
abate  by  the  admission  of  any  such  state  into  the  Union,  but  the  same  shall 
be  transferred  and  proceeded  with  in  the  proper  United  States  circuifj,  dis- 
trict, or  state  court,  as  the  case  may  be:  provided,  however,  that  in  all  civil 
actions,  causes,  and  proceedings  in  which  the  United  States  is  not  a  party, 
transfers  shall  not  be  made  to  the  circuit  and  district  courts  of  the  United 
States  except  upon  written  request  of  one  of  the  parties  to  such  action  or  pro- 
ceeding, filed  in  the  proper  court;  and,  in  the  absence  of  such  request,  such 
cases  shall  be  proceeded  with  in  the  proper  state  courts." 

It  is  admitted  that  the  appellant  filed  the  written  request  in  the  proper 
court. 

It  is  conceded  that  the  United  States  circuit  court  would  not  have  had 
jurisdiction  of  the  action  at  the  time  of  its  commencement,  for  the  rea- 
son that  the  plaintiff  was  a  citizen  of  a  territory;  but  that  is  not  the 
question  involved  in  this  inquiry.  The  law  provides  that,  upon  a  writ- 
ten request,  all  cases  shall  be  transferred  to  the  federal  circuit  and  dis- 
trict courts  after  admission,  provided  such  courts  would  have  had  juris- 
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diction  of  the  same  under  the  laws  of  the  United  States  when  the  action 
was  commenced,  had  such  courts  existed,  and  that,  as  to  such  cases, 
the  federal  courts  shall  be  successors  of  the  territorial  court.  Now  no 
circuit  court  of  the  United  States  can  exist  except  in  a  state  admitted 
into  the  Union.  Then,  to  state  the  proposition  differently,  the  enabling 
act  gi\jps  jurisdiction  at  the  commencement  of  the  action,  provided  South 
Dakota  had  at  that  time  been  a  state  in  the  Union,  and  the  circuit  court 
of  the  United  States  organized  therein.  This  much  for  the  intention  of 
congress  in  the  matter.  In  view  of  the  history  of  the  admission  of  new 
states  and  the  legislation  of  congress,  and  the  decisions  of  the  supreme 
court  upon  this  question,  it  leaves  no  doubt  in  my  mind  as  to. the  inten- 
tion of  congress  to  provide  in  the  enabling  act  that  the  federal  court 
should  succeed  the  territorial  courts  in  this  class  of  cases  whenever  a 
written  request  was  filed,  as  provided  in  the  act.  The  next  inquiry  is 
whether  that  provision  of  the  enabling  act  is  unconstitutional.  Courts 
are  very  reluctant  to  decide  that  particular  legislation  is  unconstitutional. 
The  supreme  court  of  the  United  States,  in  Mayor  v.  Cooper^  reported  in  6 
Wall.  247,  makes  use  of  the  following  language  when  the  question  of 
the  constitutionality  of  an  act  of  congress  was  raised: 

"This  court  has  the  power  to  declare  an  act  of  congress  to  be  repugnant  to 
the  constitution,  and  therefore  invalid.  But  the  duty  is  one  of  great  delicacy, 
and  only  to  be  performed  where  the  repugnancy  is  clear  and  the  conflict  irrec- 
oncilable. Every  doubt  is  to  be  resolved  in  favor  of  the  constitutionality  of 
the  law." 

The  case  of  Gaffney  v.  GiUette^  reported  in  4  Dill.  264,  was  in  many 
particulars  like  the  case  at  bar.  The  court  was  asked  to  remand,  and 
the  naotion  was  allowed  upon  the  sole  and  only  grounds  that  the  peti- 
tioner had  waived  his  right  for  removal  to  the  federal  court,  and  had 
elected  to  remain  in  the  state  court.  It  would  be  a  matter  of  surprise 
that  neither  the  attorneys  nor  the  court  should  allude  to  the  fact  if  the 
petitioner  was  precluded,  upon  constitutional  grounds,  from  removing 
his  case  to  the  United  States  courts,  and  that  the  federal  court  had  no 
jurisdiction  because  one  party  was  a  citizen  of  a  territory  when  the  action 
was  commenced. 

I  have  examined  with  some  care  the  numerous  cases  to  which  my  at- 
tention has  been  called,  and  find  that  they  are  cases  in  which  the  courts 
construe  the  meaning  of  the  words  embraced  in  the  several  removal  acts 
as  to  when  the  diverse  citizenship  must  exist  to  entitle  the  petitioner  to 
a  transfer  from  a  state  court.  Now  in  this  case  the  same  difficulty  does 
not  exist,  for  entirely  different  terms  are  used,  and  what  construction 
courts  may  place  on  doubtful  words  in  prior  laws  furnishes  slight  au- 
thority for  the  interpretation  of  this.  Congress  did  not  attempt  to  trans- 
fer cases  to  the  federal  court,  where  the  federal  jurisdiction  was  based 
upon  diverse  citizenship,  in  controversies  between  citizens  of  a  state  and 
a  territory,  but  only  between  citizens  of  different  states.  The  transfer 
could  only  be  made  after  the  admission  of  the  state.  It  was  then  that  the 
case  became  one  of  a  federal  jurisdiction;  and  the  fact  that  congress  de- 
clared that  the  federal  courts  should  succeed  in  those  cases  where  the  cit- 
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izenshipwas  diverse  when  the  action  was  commenced  did  not  prevent 
the  cause  from  becoming  one  of  federal  character  and  jurisdiction  after 
the  state  was  admitted,  if  the  citizenship  was  diverse  when  the  state  was 
admitted  and  the  cause  transferred.  It  is  solely  a  question  of  survival 
and  succession.  The  territory  had  ceased  to  exist,  and  it  became  a  con- 
troversy between  a  citizen  of  this  state  and  the  citizen  of  another  state 
when,  by  the  act  of  congress,  the  succession  was  established  and  the 
transfer  effected.  The  antecedent  date,  to- wit,  the  date  of  the  com- 
mencement of  the  action,  neither  established  nor  deprived  the  cause  of 
its  federal  character.     That  became  fixed  when  the  state  was  admitted. 

Have  the  state  courts  any  jurisdiction  in  the  premises?  Congress  has 
established  the  succession  of  cases  pending  in  the  territorial  courts  at  the 
time  of  admission  in  the  following  words:  "No  proceeding,"  etc.,  "shall 
abate  by  the  admission  of  any  such  state  into  the  Union,  but  the  same 
shall  be  transferred  and  proceeded  with  in  the  proper  United  States  cir- 
cuit, district,  or  state  court,  as  the  case  may  be,"  etc.,  with  the  proviso 
in  reference  to  the  request. 

By  the  terms  of  the  enabling  act,  "  in  the  absence  of  such  request, 
such  cases  shall  be  proceeded  with  in  the  proper  state  courts."  This  be- 
comes a  condition  attached  to  the  grant  of  jurisdiction  to  the  state  court 
by  congress,  or,  in  the  words  of  the  act,  to  the  transfer  of  the  case  to  the 
state  court.  This  court,  then,  is  the  only  court  which  has  any  jurisdic- 
tion of  this  class  of  cases  pending  in  the  territorial  court  at  the  time  of 
admission,  where  the  conditions  in  the  proviso  to  section  23  of  the  en- 
abling act  have  been  observed.  In  order  to  give  the  state  court  jurisdic- 
tion, congress,  and  possibly  the  state,  must  have  conferred  the  jurisdic- 
tion. After  the  performance  of  the  conditions  of  the  proviso  of  section 
23,  congress  has  conferred  exclusive  jurisdiction  on  the  federal  courts  in 
this  class  of  cases,  and  the  state  in  its  ordinance  has  ratified  the  terms. 
Consequently  either  this  court  has  the  exclusive  jurisdiction,  or  else  no 
court  has  jurisdiction. 

If  the  congressional  legislation  in  reference  to  the  survival  of  this  class 
pf  cases  is  unconstitutional,  then  there  is  no  provision  for  their  survival, 
and  they  must  abate.  The  case  has  been  transferred  to  this  court  by 
the  supreme  court  of  South  Dakota,  under  the  provisions  of  the  enabling 
act  and  the  constitution  of  this  state,  and  I  find  no  reason  to  remand 
the  same. 


Mybrs  et  al.  v.  Murray,  Nelson  &  Co. 

(CHtcuU  CourU  S.  D,  Iowa,  W.  D.    September  Term,  1890.) 

Removal  of  Causes^— Residencb  of  Cobforatiok. 

A  corporation « though  carrying  on  business  In  several  states,  can  have  a  resi- 
dence only  in  the  state  in  which  it  was  created ;  so  that  the  averment  that  a  corpo- 
ration was  created  under  the  laws  of  a  certain  state  precludes  the  idea  that  it  may 
have  become  a  resident  of  another  state,  and  is  sufficient  in  a  petition  for  removal 
of  a  cause  from  a  state  to  a  federal  court.  Dissenting  f roni  HiracM  v.  ThreaMng- 
Machine  Co.^  43  Fed.  Rep.  803. 
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2l  Same— Nominal  Pabtieb. 

The  avermeDts  of  a  bill  showed  that  a  person  joined  as  defendant  of  record  i 
merely  the  attorney  of  the  defendant  corporation ;  that  he  had  no  personal  interest 
.  in  the  controversy ;  that  he  held  possession  of  certain  notes  involved  in  the  litiga- 
tion, not  in  his  own  right,  but  solely  for  the  corporation.  Held,  that  the  presence 
on  the  record  of  such  person  would  not  affect  the  right  of  the  defendant  corporation 
to  have  the  case  removed  from  a  state  to  a  federal  court 

In  Equity.     Motion  to  remand. 

L.  L,  De  Lano  and  WiUard  &  WiUardf  for  complainants. 

BerryhiU  &  Henry  and  JJ.  G.  Phelps^  for  defendant, 

Shiras,  J.  When  the  hill  in  this  cause  was  filed,  the  complainants 
were,  and  have  ever  since  continued  to  be,  citizens  of  Iowa.  The  de- 
fendant Murray,  Nelson  &  Co.  was  and  is  a  corporation  created  under 
the  laws  of  the  state  of  Illinois,  and  the  defendant  R.  G.  Phelps  was  and 
is  a  citizen  of  the  state  of  Iowa.  The  suit  was  brought  in  the  district  court 
of  Cass  county,  Iowa,  and,  upon  the  petition  of  the  defendant  corporation, 
Murray,  Nelson  &  Co.,  the  same  was  removed  to  this  court.  Ck)mplain- 
ants  now  move  to  remand  the  cause,  on  the  ground  that  R.  G.  Phelps, 
one  of  the  defendants,  was  and  is  a  citizen  of  Iowa,  of  which  state  the 
complainants  are  likewise  citizens.  The  averments  of  the  bill  show  that 
Phelps  is  merely  the  attorney  of  the  corporation;  that  he  has  no  per- 
sonal interest  in  the  controversy;  that  he  holds  possession  of  certain  of 
the  notes  and  collaterals  involved  in  the  litigation,  not  in  his  own  right, 
but  solely  for  the  defendant  corporation.  The  facts  presented  on  the 
record  bring  the  case  within  the  rule  laid  down  in  Wood  v.  DdviSj  18 
How.  467,  in  which  it  is  held  that  the  presence  upon  the  record  of  one 
who  is  merely  an  agent  or  attorney  for  the  principal  defendant  will  not 
affect  the  right  of  removal  as  between  the  principal  parties  to  the  con- 
troversy. That  case,  in  its  facts,  is  similar  to  the  one  now  under  con- 
sideration, and  the  ruling  therein  made  sustains  the  right  of  removal  in 
the  present  suit. 

It  is  urged,  as  a  further  objection,  that  although  Murray,  Nelson  & 
Co.  is  a  corporation  created  under  the  laws  of* the  state  of  Illinois,  and 
80  averred  to  be  upon  the  record,  yet  that  it  is  not  made  to  appear  that 
the  corporation  is  not  a  resident  of  Iowa;  and,  in  support  of  this 
contention,  reliance  is  placed  upon  the  ruling  made  by  Mr.  Justice  Mil- 
ler in  Hirschl  v.  Thre^ing- Machine  Co.y  42  Fed.  Rep.  803.  Until  this 
decision  was  made,  it  had  been  the  settled  doctrine  in  this  circuit  that  a 
corporation  could  be  a  resident  only  of  the  state  under  whose  laws  it  was 
created.  Fales  v.  Railroad  Co.,  32  Fed.  Rep.  673;  Booth  v.  Manufact- 
uring Co.,  40  Fed.  Rep.  1.  In  the  latter  case  Judge  Brewer  cites  sev-. 
eral  of  the  decisions  of  the  supreme  court  upon  the  point,  and  holds  that 
thereby  the  rule  is  established  that  a  corporation  cannot  acquire  a  resi- 
dence in  any  state  other  than  that  under  whose  laws  it  was  created.  In 
the  conflict  of  the  rulings  in  the  circuit,  resort  must  be  had  to  the  decis- 
ions of  the  supreme  court.     I  cite  a  few  thereof: 

In  Insurance  Co.  v.  Frands,  11  Wall.  210,  it  is  said: 

"A  corporation  can  have  no  legal  existence  outside  the  sovereignty  by 
which  it  was  created.    Its  phice  of  residence  is  there,  and  can  be  nowhere 
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«l8e.  Unlike  a  natural  person*  it  cannot  change  Its  domicile  at  will;  and,  al- 
though it  may  be  permitted  to  transact  business  where  its  charter  does  not 
operate,  it  cannot,  on  that  account,  acquire  a  residence  there/' 

In  Ex  parts  SchoUenberger,  96  U.  S.  377,  it  is  declared  that — 

"A  corporation  cannot  change  its  residence  or  its  citizenship.  It  can  have 
its  legal  home  only  at  the  place  where  it  is  located  by  or  under  the  authority 
of  itscliarter." 

In  Railroad  Co.  y/Koontz,  104  U.  S.  5,  it  is  again  affirmed  that — 

/*By  doing  business  away  from  their  legal  residence,  they  do  not  change 
their  citizenship,  but  simply  extend  the  field  of  their  operations.  They  reside 
at  home,  but  do  business  abroad." 

In  Pennsylvania  R,  Co.  v.  Si.  Louis,  A.  &  T.  H.  R.  Co.,  118  U.  S.  290, 
6  Sup.  Ct.  'Rep.  1094,  it  is  said: 

**It  does  not  seem  to  admit  of  question  that  a  corporation  of  one  state,  own- 
ing property  and  doing  business  in  another  state  by  permission  of  the  latter, 
does  not  thereby  become  a  citizen  of  this  state  also. " 

In  GoodleU  v.  Loriismlle  &  N.  R.  Cb.,  122  U.  8.  391,  7  8np.  Ct.  Rep. 
1254,  it  appeared  that  a  corporation,  originally  created  under  the  laws 
of  the  state  of  Kentucky,  had  been,  by  an  act  of  the  legislature  of  Ten- 
nessee, authorized  to  construct  and  operate  an  extension  of  its  line  in  the 
state  of  Tennessee;  and  the  supreme  court,  after  an  exhaustive  examina- 
tion of  the  authorities,  held  that  the  company  must  still  be  deemed  to 
be  a  Kentucky  corporation,  and  as  such  to  be  entitled  to  remove  a  suit 
brought  against  it  in  a  state  court  of  Tennessee.  The  ground  upon  which  it 
was,  after  some  conflict  in  the  earlier  cases,  finally  decided  that  corpora- 
tions could  sue  or  be  sued  in  the  courts  of  the  United  States  was  that  it 
would  be  conclusively  presumed  that  a  suit  by  or  against  a  corporation 
is  a  suit  by  or  against  citizens  of  the  state  which  created  it;  it  being  as- 
sumed that  the  corporators  or  stockholders  are  citizens  of  timt  state.  It 
is  now  settled  that  this  is  a  legal  presumption,  which  cannot  be  gainsaid. 
Railroad  Co.  v.  Letson,  2  How.  497;  Railroad  Co.  v.  Harris,  12  Wall.  65; 
RaUroad  Co.  v.  Whition,  13  Wall.  270;  Muller  v.  Dowa,  94  U,  S.  444. 

In  the  latter  case  it  is  said: 

'*  A  corporation  Itself  can  be  a  citizen  of  no  state,  in  the  sense  in  which  the 
word  Is  used  in  the  constitution  of  the  United  States.  A  suit  may  be  brought 
in  the  federal  courts  by  or  against  a  corporation,  but  in  such  case  it  is  regarded 
as  a  suit  brought  by  or  against  the  stockholders  of  the  corporation;  and  for 
the  purposes  of  jurisdiction  it  is  conclusively  presumed  that  all  the  stock- 
holders are  citizens  of  the  state,  which  by  its  laws  created  the  corporation." 

Therefore,  when,  in  a  petition  for  removal  by  a  corporation,  it  is  averred 
that  the  corporation  was  created  under  the  laws  of  a  given  state,  the  le- 
gal effect  of  such  averment  is  that  the  suit  is  to  be  r^arded  as  brought 
against  the  stockholders  of  such  corporation,  who  are  all  conclusively 
deemed  to  be  citizens  of  the  state  creating  the  corporation.  If,  then,  it 
be  true  that,  as  applied  to  an  individual,  the  averment  that  he  is  a  citi- 
zen of  a  named  state  necessarily  includes  the  averment  that  he  is  a  resi- 
dent of  such  state,  residence  being  the  test  of  state  citizenship,  the  same 
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conclusion  must  follow  in  case  of  a  corporation,  from  the  averment  that 
the  corporation  was  created  under  the  laws  of  the  given  state. 

Much  of  the  doubt  and  uncertainty  thrown  around  this  class  of  ques- 
tions arises,  it  seems  to  me,  from  not  keeping  in  mind  the  distinction  be- 
tween national  and  state  citizenship.  Thus  it  is  said  that  citizenship 
and  residence  are  not  synonymous  terms.  As  applied  to  national  citi- 
zenship, this  is  true.  An  tdien  cannot  become  a  citizen  of  the  United 
States  by  mere  residence  in  this  country.  Therefore,  when  the  question 
of  national  citizenship  is  under  consideration,  proof  that  a  person  re- 
sides in  the  United  States  does  not  necessarily  prove  that  he  is  a  citizen 
of  the  United  States.  Notwithstanding  such  residence,  he  may  be  an 
alien,  and  therefore,  when  the  issue  is  as  to  national  citizenship,  the 
proof  must  be  upon  the  point  whether  the  person  is  native  born,  or,  if 
born  an  alien,  whether  he  has  since  been  naturalized  according  to  the  re- 
quirements of  the  statute.  When  the  issue  is  as  to  the  state  citizenship 
of  one  who  is  admitted  or  proven  to  be  a  citizen  of  the  United  States, 
then  the  point  of  inquiry  is,  of  what  state  is  the  person  a  legal  resident? 
A  citizen  of  the  United  States,  native  born  or  naturalized,  is  a  citizen  of 
that  state  in  which  he  has  his  legal  residence.  He  may  to-day  be  a  res- 
ident in,  and  therefore  a  citizen  of,  the  state  of  Illinois,  but  if  to-morrow 
he  should  remove  to  Iowa,  with  the  intent  to  take  up  his  permanent 
abode  in  the  latter  state,  he  would  then  become  a  citizen  of  Iowa.  If 
he  does  not  reside  in  Iowa,  he  cannot  be  said  to  be  a  citizen  of  Iowa. 
If  he  does  in  fact  reside  in  Iowa,  he  is  a  citizen  of  Iowa,  and  cannot,  so 
long  as  he  is  a  citizen  of  Iowa,  become  a  citizen  of  any  other  state.  An 
individual  cannot,  within  the  meaning  of  the  removal  statutes,  be  a  cit- 
izen of  two  or  more  states  at  one  and  the  same  time.  He  mast  be 
deemed  to  be  a  citizen  of  the  state  in  which  he  has  his  fixed,  permanent, 
or  legal  residence,  and  he  cannot  be  a  citizen  of  any  state  other  than 
the  one  in  which  he  resides.  Therefore,  when  it  is  averred  that  A.  B. 
is  a  citizen  of  the  state  of  Iowa,  such  averment  clearly  includes  the 
idea  that  A.  B.  is  a  resident  of  that  state;  and,  as  he  can  be  a  resident 
of  but  one  state  at  a  time,  the  averment  that  A.  B.  is  a  citizen  of  Iowa 
negatives  the  idea  that  he  is  a  legal  resident  of  any  other  state. 

Article  14  of  the  amendments  to  the  constitution  of  the  United  States 
declares  that  "all  persons  born  or  naturalized  in  the  United  States,  and 
subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United  States,  and 
of  the  state  wherein  they  reside."  So  far  as  applicable  to  the  question 
under  consideration,  this  constitutional  provision  only  recognizes  the 
rule  already  in  existence,  to- wit,  that  a  citizen  of  the  United  States  is  a 
citizen  of  the  state  wherein  he  resides;  but  it  puts  the  proposition  beyond 
question  or  cavil.  Therefore  an  averment,  that  A.  B.  is  a  citizen  of  a 
given  state,  of  necessity  includes  the  averment  that  he  is  a  resident  of  that 
state,  and  precludes  the  assumption  that  he  may  be  a  resident  of  any 
other  state.  The  same  is  true  of  the  averment  that  a  corporation  was 
created  under  the  laws  of  .a  named  state.  So  far,  therefore,  as  it  is  held 
in  Hirschl  v.  Threshing-Machine  Co, ,  that  the  same  rule  is  applicable  to  cor- 
porations as  to  natural  persons,  no  exception  can  be  taken  thereto;  but 
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when  it  is  said  that  either  natural  persons  or  corporations  can  be  deemed 
to  be  residents  of  states  other  than  that  of  which  they  are  citizens,  or 
under  whose  laws  the  corporations  were  created,  such  statement  is  clearly 
adverse  to  the  uniform  rule  given  us  in  the  decisions  of  the  supreme 
court.  Furthermore,  if  it  be  true  that,  within  the  meaning  of  the  stat- 
ute regulating  the  jurisdiction,  original  and  by  removal,  of  the  United 
States  circuit  courts,  a  corporation  may  be  a  resident  of  every  state 
wherein  it  carries  on  business,  then  it  follows  that,  under  the  provisions 
of  the  act  of  1888;  the  number  of  districts  in  which  the  ox)rporation  may 
institute  suit  is  largely  increased.  Section  1  of  that  act  provides  that, 
in  cases  wherein  federal  jurisdiction  exists  by  reason  of  the  diversity  of 
state  citizenship,  suit  may  be  brought  in  the  district  of  the  residence  of 
either  plaintiff  or  defendant.  If  railroad,  insurance,  manufacturing, 
commercial,  and  other  corporations  are  to  be  deemed  to  be  residents  of 
the  states  in  which  they  carry  on  business,  as  well  as  of  the  states  under 
whose  laws  they  were  created,  then  a  single  corporation  may  have  the 
right  to  sue  in  the  federal  courts  of  every  state  in  the  Union.  Again,  if 
a  corporation  may  become  a  resident  of  a  state  by  engaging  in  business 
therein,  what  character  or  amount  of  business  must  it  carry  on  before  it 
acquires  a  residence  in  the  state.  Neither  the  statute  nor  the  authori- 
ties give  us  any  guide  or  rule  by  which  the  fact  of  residence  is  to  be  thus 
established.  The  difficulties  and  uncertainties  that  would  be  created  in 
the  attempt  to  introduce  this  new  rule  upon  the  question  of  residence 
can  hardly  be  estimated,  but  that  they  would  be  of  the  most  serious 
character  is  apparent  to  every  one,  and  that  fact  should  have  great  weight 
in  determining  whether  congress,  in  adopting  the  act  of  1887  and  the 
amendatory  act  of  1883,  intended  to  introduce  a  radical  change  in  the 
previously  well-settled  rule  that  corporations  are  deemed  to  be  residents 
of  the  state  under  whose  laws  they  are  created,  and  cannot,  by  engaging 
in  business  in  other  states,  change  or  affect  such  residence. 

In  the  face  of  the  repeated  utterances  of  the  supreme  court  upon  that 
question,  and  the  reasons  given  therefor,  it  does  not  seem  to  me  that  it 
can  be  held  to  be  an  open  question,  and  that  safety  lies  in  following  the 
rules  thus  given  us.  Therefore,  I  hold  that  the  averment  in  the  record 
that  the  defendant  corporation  was  created  a  corporation  under  the  laws 
of  the  state  of  Illinois  in  legal  intendment  precludes  the  idea  that  it 
could  become  a  resident  of  Iowa,  and  it  is  thus  sufficiently  made  to  ap- 
pear that  the  removal  was  sought  by^a  non-resident  defendant,  within 
the  meaning  of  the  removal  act. 

The  motion  to  remand  is  overruled. 
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Bowles  v.  Witteks  et  ci. 
{CireuU  Courty  D.  VermonL    October  17, 1890.) 

1.  Removal  ot  Causbs— Fedbbal  .Qubbtion. 

A  suit  to  recover  property  acquired  by  the  removing  defendanti  as  reoelTar  of  a 
national  bank,  by  authority  of  the  laws  of  the  United  States,  arises  under  the  laws 
of  the  United  States,  within  the  meaning  of  the  removal  act  of  1888,  (25  St.  U.  & 
434.) 

S.  Same— Time  or  Application. 

Said  act  provides  that  the  petition  for  removal  shall  be  filed  at  or  before  the  time 
the  defendant  is  required  to  plead.  A  rule  of  the  chancery  court  provided  that  the 
subpoena  should  require  defendant's  appearance  on  the  first  day  of  a  stated  term, 
and  that  he  should  answer  within  40  days  from  tbe  return-day,  or  the  day  fixed  for 
entering  appearance.  A  subpoena  required  the  defendant  to  answer  on  the  first 
day  of  the  April  term,  but  tbe  suit  was  not  entered  until  the  last  day  of  court.  The 
next  stated  term  began  on  the  second  Tuesday  in  September.  BelcU  that  a  petition 
for  removal  filed  September  4th  was  in  apt  time. 

In  Equity.     On  motion  to  remand.     See  28  Fed.  Rep.  12i,  218. 
Edward  A.  Sowlea,  for  complainant. 
Chester  W.  Witters,  for  defendants. 

Wheeler,  J.  This  suit  was  brought  in  the  court  of  chancery  of  the 
state,  was  removed  into  this  court  on  petition  of  the  defendant  receiver, 
and  has  been  heard  on  motion  of  the  oratrix  to  remand,  because,  as  said, 
not  arising  under  the  constitution  or  laws  of  the  United  States,  and  re- 
moved out  of  time.  The  bill  on  its  face  shows  the  suit  to  be  brought 
to  recover  property  solely  acquired  by  the  removing  defendant,  as  re- 
ceiver of  a  national  bank,  under  direction  of  the  comptroller  of  the  cur- 
rency, by  force  of  the  laws  of  the  United  States,  and  that  his  defense 
must  rest,  if  any  he  has,  upon  authority  given  by  those  laws.  The 
words  in  the  act  of  1888  (25  St.  434)  on  which  this  question  arises  are 
the  same  as  those  of  the  act  of  1875,  (18  St.  470,)  upon  which  Tennessee 
v.  Davis,  100  U.  8.  257,  and  Railroad  Co.  v.  Mississippi,  102  U.  S.  135, 
were  decided.  Those  decisions  seem  to  settle  that  when  the  acts  com- 
plained of  in  a  suit  are  done  under  a  law  of  the  United  States,  or  the  de- 
fense must  rest  upon  such  a  law,  the  suit  arises  under  the  laws  of  the 
United  States. 

The  act  of  1888  provides  for  filing  the  petition  for  removal  in  the 
"state  court,  at  the  time  or  any  time  before  the  defendant  is  required  by 
the  laws  of  the  state,  or  the  rule  of  the  state  court  in  which  such  suit  is 
brought,  to  answer  or  plead  to  the  declaration  or  complaint  of  the  plain- 
tiff." The  rules  of  the  court  of  chancery  of  the  state  provide  that  every 
stated  term  shall  be  treated  as  continuing,  though  in  recess,  until  the 
next  stated  term;  that  the  subpcena  shall  require  the  appearance  of  the 
defendant  on  the  first  day  of  a  stated  term,  or  the  bill  will  be  taken 
as  confessed;  and  that  the  defendant  shall  answer  within  40  days  from 
the  return-day  of  the  process,  or  the  day  fixed  for  entering  an  appear- 
ance. Rules,  1,  9,  24.  The  subpoena  required  the  defendants  to  ap- 
pear on  the  second  Tuesday  in  April,^ — the  first  day  of  the  April  term. 
The  petition  was  filed  on  the  4th  day  of  September.     The  next  stated 
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term  b^an  on  the  second  Tuesday  of  September.  If  the  suit  had  been 
entered  on  the  first  day  of  the  April  term,  the  petition  would  have  been 
clearly  too  late.  The  petition,  however,  alleges  that  the  suit  was  entered 
"out  of  time  upon  the  last  day  of  said  court,"  and  this  is  not  contro- 
verted. The  defendant  could  not  entex:  an  appearance  in  the  suit  until 
the  suit  itself  was  entered.  The  requirement  to  appear  was  in  that  suit. 
The  mode  of  entering  an  appearance  in  that  c^urt  is  by  writing  the  name 
of  the  defendant,  if  the  defendant  appears  in  person,  or  the  name  of  the 
solicitor  if  the  appearance  is  by  solicitor,  in  the  proper  place  upon  the 
docket  entry  of  the  suit.  If  the  suit  was  not  there,  the  appearance 
would  have  no  place.  The  requirement  of  the  rule  implies  that  the  suit 
shall  be  entered  before  the  defendant  is  defaulted.  Under  these  circum- 
stances, the  earliest  day  on  which  the  defendant  was  required  to  appear 
was  the  last  day  of  the  court,  and  perhaps  not  then  without  new  notice 
such  as  the  court  should  require  on  permitting  the  entry  then  of  the  suit. 
The  day  of  entering  the  suit  is  not  shown  otherwise  than  by  the  allega- 
tion quoted,  and  can  be  inferred  only  from  the  rule,  unless  the  &ct  that 
the  court  of  chancery,  on  the  filing  of  the  petition  and  bond,  ordered 
the  removal  of  the  suit,  is  to  be  taken  as  a  finding  that  the  filing  of  them 
was  in  time.  The  oratrix  could  not  justly  withhold  entry  of  the  suit, 
and  insist  that  the  time  of  the  defendant  to  answer  was  at  the  same  time 
expiring.  An  enlargement  by  the  court  of  the  time  to  answer  might, 
and  doubtless  would,  not  enlarge  the  time  for  removal;  but  this  removal 
does  not  appear  to  be  within  enlarged  time  merely,  but  within  the  first 
and  only  requirement  of  the  rules.     Motion  denied. 


Brush  Electric  Co.  v.  Brush-Swan  Electric  Light  Co. 
{Circuit  Court,  S.  D,  New  York.    August  22, 1890.) 

Gqurrr  Practice— Cross-Bill. 

Where  a  defendant  asks  leave  to  file  a  cross-bill,  and  for  an  injunotion  against 
the  complainant,  leave  to  file  the  cross-bill  may  be  given  without  determining  the 
right  to  the  injunction. 

In  Equity.  On  motion  for  leave  to  file  cross-bill.  See  41  Fed.  Rep. 
163. 

Carter,  Hughes  &  OravcUh^  for  complainant. 
G.  H.  &  F.  L.  Orawfordy  for  defendant. 

Lacombe,  Circuit  Judge.  When  this  motion  was  decided  upon  the 
first  argument,  it  was  treated  as  an  application  for  a  stay  or  injunction, 
the  practical  effect  of  which,  if  granted,  would  be  to  suspend,  if  not  to 
cancel,  the  operation  of  Judge  Coxe's  decree.  That  such  stay  was  sought 
as  ancillary  only  to  the  main  relief  asked  for  was  a  circumstance  not  suf- 
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ficiently  considered,  partly  through  the  inadvertence  of  the  court,  and 
partly  because  the  oral  argument  was  mainly  directed  to  the  question 
whether  such  stay  should  or  should  not  be  granted.  Upon  the  reargu- 
ment,  the  fact  is  made  plain  that  what  is  really  asked  for  is  leave  to  file 
a  cross-bill.  In  view  of  the  averments  contained  in  the  cross-bill  sub- 
mitted on  the  argument,  that  relief  should  be  granted.  Whether  or  not 
bufficient  can  be  shown  to  entitle  the  complainant  to  an  injunction  stay- 
ing the  operation  of  Judge  Coxe's  decree  may  be  determined  when  the 
proofs  are  in,  or  as  a  separate  motion. 


Backer  v.  Meyer  et  ux. 
(Circuit  Court,  E.  D.  Arkansas.    November  28, 1890.) 

1.  Husband  and  Witb— Gift— Dblivebt. 

A  statement  by  a  husband  to  his  wife  that  he  has  certain  bonds  which  are  to  be 
hers,  when  not  accompanied  b^  delivery  of  the  bonds  or  any  change  in  his  treat- 
ment of  them,  does  not  pass  title  to  the  bonds,  or  make  him  liable  to  her  for  their . 
conversion. 
d.  Same— Fraudulent  Convetance. 

Property  purchased  by  a  man  In  his  wife's  name  with  money  borrowed  by  him 
in  her  name,  but  on  his  credit,  and  that  of  the  property,  is  liable  for  his  debts. 
8.  Homestead— Fraud— Husband  and  Wife. 

Property  purchased  by  an  insolvent  husband  in  his  wife's  name,  and  occopied 
by  them  as  a  homestead,  is,  as  against  his  creditors,  exempt  as  a  homesteadt  in 
spite  of  the  fraud 

In  Equity. 

Cohn  d:  Cohn,  for  coiaplainant. 

Hemingway  &  Austin  and  Blackwood  &  Williams^  for  defendants. 

Caldwell,  J.  The  defendant  Gabe  Meyer  executed  three  promissory 
notes  payable  to  the  plaintiff,  for  borrowed  money, — one  dated  April  2, 
1884,  for  $5,000;  one  dated  July  5,  1884,  for  $2,500;  and  one  dated 
July  28,  1884,  for  $3,528.  The  plaintiff  recovered  judgments  on  these 
notes  on  the  law  side  of  this  court.  Two  of  the  judgments  aggregating 
$8,964.42,  and  costs,  were  rendered  on  the  27th  of  October,  1886,  and 
the  third  judgment  for  $6,750.73,  and  costs,  was  recovered  on  the  14th 
of  November,  1888.  Executions  were  issued  on  these  judgments,  and 
returned  nulla  bona.  Thereupon  the  plaintiff  filed  this  bill  for  the  pur- 
pose of  subjecting  to  the  payment  of  his  judgments  the  real  estate  and 
personal  property  mentioned  in  the  bill.  On  the  face  of  the  record,  the 
defendant  Bertha  Meyer,  wife  of  the  defendant  Gabe  Meyer,  appears  to 
be  the  owner  of  the  real  estate,  and  she  also  claims  the  personal  property, 
consisting  of  goods,  wares,  and  merchandise,  as  her  separate  property. 
Gabe  Meyer  has  been  for  many  years  a  merchant,  planter,  and  general 
trader.  His  business  was  quite  extended  in  the  lines  indicated.  His 
business  career  has  been  marked  by  those  vicissitudes  of  fortune  which 
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not  iinfrequently  befall  persons  engaged  in  his  pursuits.  In  1860  he 
failed,  but  in  the  course  of  six  or  seven  years  he  was  again  proBperous, 
paid  off  his  old  debts,  and  continued  to  do  a  large  business  as  a  planter, 
merchant,  and  trader,  until  1884,  when  he  failed,  owing  a  large  amount, 
a  portion  of  which  remains  unpaid.  Concurrently  with  his  failure,  he 
began  to  purchase  and  cultivate  plantations,  in  the  name  of  his  wife;  to 
buy  and  sell  lands  in  her  name;  and  to  purchase  stocks  of  merchandise, 
and  conduct  mercantile  pursuits,  such  as  a  boot  and  shoe  store,  liquor 
store,  etc.,  in  her  name.  The  business  pursuits  conducted  by  Meyer, 
after  his  failure,  in  his  wife's  name,  were  about  as  extensive  and  varied, 
and  of  the  same  general  character,  as  those  conducted  in  his  own  name, 
before  his  failure. 

The  bill  calls  on  the  defendants  to  explain  this  sudden  and  wholesale 
change  from  the  husband's  to  the  wife's  name  in  the  purchase  and  own- 
ership of  property,  and  the  conduct  of  business.  The  first  and  chief 
explanation  offered  is  a  statement  to  the  effect  that  in  1868,  when  Meyer 
was  solvent,  he  gave  his  wife  $8,000  in  United  States  bonds.  But  an 
inquiry  into  the  circumstances  of  this  alleged  gift  shows  it  to  have  been 
a  mere  phantom,  so  far  as  the  law  is  concerned.  On  one  occasion  he 
told  his  wife  he  had  $8,000  in  United  States  bonds  which  were  to  be 
hers,  as  a  gift.  If  the  bonds  were  exhibited  at  all,  they  remain^  in 
•  his  ow^n  hands.  He  did  not  at  that  or  at  any  other  time  deliver  them 
to  his  wife,  or  to  any  other  person  for  her.  He  did  not  separate  them 
from  his  other  moneyed  assets,  or  put  any  mark  on  or  about  them  to  in- 
dicate they  were  his  wife's.  He  never  at  any  time  made  an  entry  in  his 
books  giving  his  wife  credit  for  the  bonds  or  their  proceeds,  but  treated 
them  in  all  respects  as  his  own  property,  and  used  them  in  the  purchase 
of  a  plantation  in  his  own  name.  The  gift  b^an  and  ended  in  words. 
There  were  no  acts  corresponding  to  the  words  to  make  them  effectual. 
Fourteen  years  afterwards,  Meyer's  pleasant  but  delusive  speech  to  his 
wife  is  brought  forward  to  explain  and  support  the  wife's  claim  to  the 
property  in  controversy.  It  is  ineffectual  for  that  purpose.  A  mere 
declaration  that  one  gives  another  a  certain  thing  does  not  constitute  a 
gift,  unless  it  is  followed  up  by  giving  the  donee  possession  of  the  thing, 
or  by  the  doing  of  something  equivalent  to  a  transfer  of  the  possession. 
Petei'8  v.  Ccmstructim  Co.,  34  N.  W.  Rep.  190;  Flanders  v.  Blandy,  12  N. 
E.  Rep.  321.  If  Meyer's  pleasing  declaration  to  his  wife  made  these 
bonds  her  property,  then  she  and  all  other  wives  have  good  title  to  all 
the  worldly  goods  of  their  husbands,  for  every  husband  at  the  marriage 
altar  declares:  "With  this  ring  I  thee  wed,  and  with  all  my  worldly 
goods  I  thee  endow," — and  this  declaration  is  made  in  the  presence  of 
witnesses,  and  is  followed  on  the  instant  by  a  symbolic  delivery  of  the 
goods,  by  the  gift  of  the  ring.  In  this  case  there  were  no  witnesses,  and 
no  delivery  of  the  bonds  in  fact  or  by  symbol.  The  defendant's  case 
would  have  been  quite  as  strong  if  it  had  rested  on  the  gift  at  the  mar- 
riage altar.  Meyer  declared  that  he  gave  her  the  bonds,  but  be  did  not 
do  it.  He  kept  them,  and  used  them  himself,  and  never  seems  to  have 
thought  of  them  again  until  after  the  lapse  of  14  yearsj  and  alter  he  had 
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become  insolvent.  Mrs.  Meyer  acquired  no  sort  of  legal  or  equitable 
right  or  claim  to  the  bonds  or  their  proceeds  by  the  husband's  simple 
declaration  that  they  were  hers,  and  they  cannot  therefore  be  made  the 
basis  of  a  legal  or  equitable  claim  on  her  husband  or  his  estate.  Cases, 
supra;  and  see  Huviea  v.  Sa^uggs,  94  U.  S.  22,  27.  After  his  failure, 
Meyer  used  $2,600  of  his  money,  collected  on  outstandings  due  him,  in 
purchasing  property  in  the  name  of  his  wife;  but  it  is  said  he  did  this 
for  the  purpose  of  recompensing  his  wife  in  some  measure  for  her  bonds, 
which  he  had  used.  But  the  bonds  were  not  hers,  and  any  claim  rest- 
ing on  them  must  share  the  fate  of  her  claim  to  the  bonds. 

It  is  said  much  of  the  property  in  controversy  was  purchased  with 
money  borrowed  in  Mrs.  Meyer's  name,  and  on  her  credit.  This  con- 
tention rests  on  the  form  of  the  transaction,  rather  than  the  facts.  Meyer 
signed  his  wife's  name  to  the  notes,  but  his  wife  had  no  credit,  and  could 
have  had  none.  She  is  shown  to  be  a  very  domestic  lady,  who  knows 
absolutely  nothing  about  business  or  business  affairs,  and  who  has  no 
personal  knowledge  of  the  business  conducted  in  her  name  by  her  hus- 
band. It  is  vain  to  talk  of  one  having  good  credit  with  banks  and  whole- 
sale merchants  who  has  neither  money  nor  property  nor  business  capac- 
ity. Meyer's  property  was  in  his  wife's  name,  and  this  made  it  neces- 
sary for  him  to  use  her  name  in  his  business  transactions.  Mrs.  Meyer's 
name  represented  nothing  of  value  to  a  bank  or  merchant,  except 
Meyer's  property,  which  stood  in  her  name,  and  the  credit  must  there- 
fore have  been  given  on  the  faith  of  this  property,  and  Meyer's  business 
capacity.  Hyde  v.Frey,  28  Fed.  Rep.  819;  Blum  v.  Ross,  10  Atl.  Rep. 
32,  116  Pa.  St.  163;  VoiHnJde  v.  Johnston,  11  Atl.  Rep.  634;  Trust  Co.  v. 
Fisher,  25  Fed.  Repi  178.  The  burden  of  proof  is  on  the  defendant  to 
make  out  her  right  to  this  property,  (Seitz  v.  Mitchell,  94  U.  S.  580,  583;) 
and  this  obligation  has  not  been  met  at  any  point.  Undoubtedly  an  in- 
solvent husband  may  devote  all  of  his  time,  skill,  and  talents  to  the  man- 
agement and  care  of  his  wife's  property,  without  rendering  the  property, 
or  the  rents  or  income  from  it,  liable  for  his  debts.  But  the  property 
must  be  the  wife's.  Property  purchased  in  the  wife's  name,  with  the 
husband's  means,  or  upon  his  credit  when  he  is  insolvent,  is  not  her 
property,  as  against  the  claims  of  his  creditors.  In  such  a  case,  in  a 
contest  between  the  wife  and  the  husband's  creditors,  the  latter  have  the 
better  right  to  the  property,  and  the  rents  and  income  from  it,  whether 
produced  by  the  labor  and  skill  of  the  husband  or  others.  Mrs.  Meyer 
received  at  one  time  $1,200  as  her  distributive  share  of  an  estate  in  the 
state  of  Mississippi.  That  was  her  money,  and  with  it  Meyer  pur- 
chased, in  her  name,  the  Park  View  property.  The  plaintiff  cannot  sub- 
ject this  property  to  the  payment  of  these  judgments. 

The  homestead  of  the  defendants  was  purchased  by  Meyer  after  his 
insolvency  in  the  name  of  his  wife,  but  this  fact  does  not  make  it  any 
the  less  the  family  homes-tead.  If  Meyer  had  purchased  the  homestead 
in  his  own  name,  it  would,  under  the  constitution  and  laws  of  this  state, 
have  been  exempt,  and  the  creditors  were  not  therefore  defrauded  or 
prejudiced  by  the  fact  that  it  was  purchased  in  the  name  of   he  wife. 
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As  to  the  Park  View  property  and  the  homestead  the  bill  is  dismissed. 
A  decree  will  be  entered  directing  the  sale  of  the  other  property  to  sat- 
isfy the  plaintiff's  judgments. 


Kenney  et  ai.  v.  Contneb  et  aL 

(Circuit  CouT%  W,  D.  Pennsylvania,    September  39, 1890.) 

1.  Bquitt—Laghes— Action  to  Cancel  Deed. 

The  heirs  of  the  grantor  filed  a  bill  against  the  widow,  ohlldren,  and  executor  of 
the  grantee,  to  set  aside  a  deed  of  land  on  the  alleged  ground  that  it  had  been  ob- 
tained without  consideration  from  the  ffrantor,  an  aged  and  feeble  woman,  when 
mentally  incompetent,  by  an  abuse  of  a  fiduciary  relation  existing  between  her  and 
the  grantee,  and  also  by  an  actual  fraud  practiced  by  the  grantee  and  one  of  the 
Bubscribing  witnesses.  The  grantor  died  a  few  weeks  after  the  date  of  the  deed, 
and  it  was  then  immediately  recorded,  and  the  plaintiffs  had  actual  knowledge  of 
its  contents.  Fifteen  years  had  elapsed  before  the  bill  was  filed,  and  in  the  mean 
time  the  subscribing  witness  whose  integrity  was  assailed  and  the  grantee,  both 
of  whom  survived  the  grantor  a  number  of  years,  had  died.  Held,  that  the  plain- 
tiffs' laches  and  these  deaths  were,  of  themselves,  sufficient  to  preclude  equitable 
relief. 

8.  Same— Undue  iNrLUENCE. 

The  case,  however,  considered  on  its  merits,  and  the  conclusion  reached  that  the 
deed  was  executed  when  the  grantor  was  in  possession  of  her  sound  mental  facul- 
ties, and  was  her  free,  voluntary,  and  deliberate  act,  procured  by  no  improper  in- 
fluence, and  untainted  by  any  actual  or  constructive  fraud. 

In  Equity. 

0.  W.  Aldrich,  Rufus  C  Elder,  and  Andrew  Reedy  for  plaintiffs. 

D,  W,  Woods  and  James  Q.  Doiy^  for  defendants. 

AcHESON,  J.  The  plaintiffs  are  the  heirs  at  law  of  Elizabeth  Kenney, 
late  of  Menno  townsliip,  Mifflin  county,  Pa.,  who  died  May  25,  1874, 
aged  82  years,  James  Kenney,  one  of  the  plaintiffs,  is  the  son,  and  the 
other  two  plaintiffs  are  grandchildren,  of  John  Kenney,  a  brother  of 
Elizabeth.  The  defendants  are  the  widow  and  children  and  the  executor 
of  Davis  Mc^Cean  Contner,  who  died  on  or  about  January  1,  1889.  The 
bill  of  complaint  was  filed  May  6,  1889.  The  purpose  of  the  suit  is  to 
set  aside  an  article  of  agreement  or  lease  between  Elizabeth  Kenney  and 
Davis  McKean  Contner,  and  a  deed  of  conveyance  froin  her  to  him. 
The  article  of  agreement  bears  date  November  8,  1870,  and  it  was  duly 
acknowledged  before  Samuel  B.  Wills,  a  justice  of  the  peace  of  Mifflin 
county,  but  was  not  recorded;  Dr.  T.  A.  Worrall  and  Wills  are  sub- 
scribing witnesses  to  the  agreement.  After  reciting  that  "whereas,  the 
said  Elizabeth  Kenney  has  been  for  a  long  time  living  with  and  kindl>^ 
cared  for  by  the  said  Contner,  and  whereas,  she  is  desirous  to  reward 
him  for  his  care  and  kindness,  as  well  as  to  improve  her  farm," — a  tract 
of  about  130  acres  of  land  in  Menno  township, — the  agreement  provides 
that  Contner  shall  find  the  materials  for  and  erect  on  the  farm  a  good 
two-story  house  and  other  buildings,  at  a  cost  not  to  exceed  $6,500;  the 
account  of  the  cost  to  be  kept  by  him  and  verified  by  his  affidavit, 
which  shall  be  suflacieut  evidence  of  correctness;  and,  further,  that  he 
v.43F.no.  11—46 


Digitized  by 


Google 


706  FEDERAL  REPORTER,  VOl.  43. 

shall  support,  maintain,  provide  for,  and  take  care  of,  the  said  Eliza- 
beth during  her  life-time,  and  that,  in  consideration  of  these  things, 
Contner  and  his  heirs  shall  have  the  possession  of  the  land  at  the  annual 
rent  of  $150,  to  be  applied  to  the  payment  or  liquidation  of  the  cost 
of  the  improvements,  without  interest.  The  deed  conveyed  the  farm  to 
Contner,  and  virtually  superseded  the  lease,  as  it  passed  the  whole  title. 
It  bears  date  April  23, 1874,  and  is  for  the  recited  consideration  of  $500 
paid  by  Contner,  as  well  as  his  "care  and  services  in  taking  care  of"  the 
said  Elizabeth  "for  many  years/'  Dr.  T.  A.  Worrall  and  Dr.  T.  S. 
Pyle  are  subscribing  witnesses  to  the  deed,  and  at  the  end  thereof  is  the 
official  certificate  of  Samuel  B.  Wills,  justice  of  the  peace,  that  on  the 
23d  day  of  April,  1874,  the  grantor,  Elizabeth  Kenney,  before  him  per- 
sonally acknowledged  the  same  to  be  her  act  and  deed.  The  deed  was 
recorded  in  Mifflin  county  on  June  1,  1874. 

The  bill  charges  that  at  the  date  of  the  lease  or  article  of  agreement 
Davis  McKean  Contner  was,  and  for  many  years  had  been,  the  agent  of 
Elizabeth  Kenney,  having  the  entire  management  of  her  business;  that 
she  was  then  78  years  of  age,  and  in  feeble  health,  and  that  Contner,  taking 
advantage  of  her  feeble  condition  and  of  her  confidence  in  him  as  her 
agent,  induced  her  to  execute  the  agreement,  the  terms  of  which  were 
unfair  and  inequitable  to  her;  that  the  agreement  was  not  read  to  her 
before  or  at  the  time  she  signed  it;  and  that  T.  A.  Worrall  was  not  then 
present,  but  his  name  had  been  placed  to  the  agreement  as  a  wit- 
ness before  the  said  Elizabeth  signed  it;  that  Contner  failed  to  comply 
with  the  terms  of  the  agreement  in  that  he  did  not  commence  the . 
buildings  until  the  next  year  after  the  time  fixed,  and  had  not  built  the 
house  at  the  time  of  the  death  of  said  Elizabeth;  and  that  the  plaintiffs 
had  no  knowledge  of  the  agreement  until  December,  1888.  In  impeach- 
ment of  the  deed,  the  bill  alleges  that,  at  the  date  thereof,  and  for  some 
time  before,  Elizabeth  Kenney  was  confined  to  her  bed  with  the  disease 
of  which  she  died  shortly  thereafter,  and  was  in  a  feeble  condition  of 
mind  and  body,  and  entirely  unfit  to  transact  any  business,  or  compre- 
hend the  efiect  of  her  actions;  that  the  relationship  between  her  and 
Contner  was  of  such  a  fiduciary  character  that  she  was  in  the  habit  of 
trusting  him  with  the  management  of  all  her  affairs,  and  that,  in  fraud 
of  her  heirs,  Contner  obtained  the  deed  from  her  by  taking  advantage  of 
her  confidence  in  him,  upon  a  grossly  inadequate  consideration,  and  that 
the  pretended  money  consideration  of  $500  was  never  paid  in  fact;  and 
the  bill  charges,  further,  that  the  deed  was  not  executed  when  Elizabeth 
Kenney  was  in  a  conscious  condition,  but  that,  by  the  procurement  of 
Contner,  her  name  was  written  thereto  by  T.  A.  Worrall,  one  of  the  sub- 
scribing witnesses,  when  she  was  in  a  stupor  and  was  unconscious,  and 
that  the  other  subscribing  witness  was  induced  to  attest  the  deed  by  the 
assurance  that  Elizabeth  Kenney  had  no  heirs.  In  explanation  of  the 
delay  in  instituting  proceedings  to  set  aside  the  deed,  the  bill  states  that 
soon  after  the  death  of  Elizabeth  Kenney  the  plaintiffs  "caused  inquiries 
to  be  made  in  regard  to  the  transfer  of  said  land,  and  were  not  able  to  get 
any  information  to  lead  them  to  suspect  that  the  deed  was  not  properly  ex- 
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ecuted,  or  that  the  said  Elizabeth  was  not  competent  to  make  the  same," 
and  it  was  not  until  some  time  in  the  autumn  of  the  year  1888  that  they 
received  any  such  information.  That  information,  it  seems  proper  in 
this  connection  to  state,  came  to  one  of  the  plaintiffs  in  a  letter  from  Dr. 
T.  S.  Pyle,  one  of  the  subscribing  witnesses  to  the  deed,  and  now  the 
chief  witness  in  behalf  of  the  plaintiffs  to  impugn  the  deed.  It  ought 
also  to  be  here  stated  that  Dr.  T.  A.  Worrall,  the  other  subscribing  wit- 
ness, and  whose  good  faith  in  the  matter  is  now  questioned,  died  in  the 
month  of  October,  1877.  All  the  allegations  of  fact  contained  in  the 
bill  of  complaint  upon  which  the  plaintiffs'  right  to  relief  depends  are 
denied  by  the  answers,  but  the  bill  waived  answers  under  oath. 

As  preliminary  to  the  consideration  of  the  particular  transactions  here 
involved,  certain  facts  disclosed  by  the  proofs,  connected  with  the  fam- 
ily history  of  the  Kenneys,  should  be  stated.  The  land  in  dispute  orig- 
inally belonged  to  Elizabeth  Kenney's  father,  Matthew  Kenney,  who  de- 
vised it  to  his  son  James,  as  his  share  of  the  paternal  estate.  In  the 
year  1829  James,  out  of  natural  love  and  affection,  gave  and  conveyed 
the  land  to  his  sisters,  Martha  and  Elizabeth,  and  to  the  survivor  of 
them.  Martha  died  in  the  year  1838,  and  Elizabeth  was  then  the  iast 
survivor  of  her  race  in  Pennsylvania.  None  of  her  deceased  brothers  or 
sisters  had  left  issue.  She  herself  never  married.  As  early  as  the  year 
1819,  John  Kenney  had  removed  from  Pennsylvania  to  the  state  of  Ohio, 
where  he  settled,  and  continued  to  reside  until  his  death,  which  oc- 
curred on  February  7,  1873.  Between  him  and  his  sister  Elizabeth 
there  was  very  little  intercourse.  James  Kenney  testifies  to  a  visit  of 
short  duration  made  by  his  father  and  himself  to  Elizabeth  Kenney  at 
her  home  in  MifHin  county  about  the  year  1832.  Speaking  of  that  visit 
James  says:  "They,  Aunt  Elizabeth  and  my  father,  were  on  good  terms 
enough,  but  she  was  a  little  envious,  thinking  he  had  come  to  disposses 
her."  In  explanation,  James  further  states  that  to  his  father's  inquiry 
as  to  her  health  she  responded  that  "she  was  none  t^e  better  of  seeing 
him;"  adding:  "I  suppose  you  have  come  to  take  possession  of  the 
place."  "He  then  told  her,"  James  says,  that  "he  never. should  disturb 
her  in  her  life-time;  *  *  *  and  they  were  reconciled  friends  and 
jolly  after  that."  Not  long  after  the  death  of  Martha  Kenney,  John 
Kenney  revisited  his  sister  Elizabeth.  On  that  occasion,  as  appears 
from  her  statements  to  several  of  the  witnesses,  he  gave  her  great  offense 
in  some  way,  and  she  never  got  over  her  feelings  of  resentment.  Five 
witnesses  testify  to  her  declarations  made  at  various  times  that  John 
Kenney  should  never  have  any  of  her  property. 

Turning  now  to  the  matter  of  the  alleged  fiduciary  relationship  be- 
tween Elizabeth  Kenney  and  Davis  McKean  Centner,  it  must,  I  think, 
be  said  that  the  proofs  do  not  sustain  the  averments  of  the  bill  in  that 
particular.  It  is  not  satisfactorily  shown  that  Contner  was  ever  the  gen- 
eral agent  of  Miss  Kenney,  or  charged  with  the  entire  management  of 
her  business.  She  seems  to  have  been  an  intelligent,  shrewd,  and  capa- 
ble woman,  and  she  gave  active  personal  attention  to  her  business  af- 
fairs down  to  a  late  period  in  her  life;  although,  no  doubt,  in  those  mat^ 
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ters  she  had  Mr.  Contner's  assistance  and  services.  The  true  nature  of 
the  relation  between  the  two  may  be  deduced  from  the  following  facts 
shown  by  the  evidence:  When  a  boy,  Contner  came  to  live  with  and 
work  for  Miss  Kenney.  Two  of  the  witnesses  speak  of  her  having  raised 
him,  and,  with  the  exception  of  two  terms  he  served  as  sheriff  of  Mifflin 
county,  he  spent  his  whole  life-time  from  boyhood  on  Miss  Kenney 's 
})lace,  and  much  of  the  time  lived  in  the  same  house  with  her.  At  the 
time  of  the  execution  of  the  article  of  agreement  of  November  8,  1870, 
Miss  Kenney  lived  in  the  family  of  Mr.  Contner,  on  the  farm,  and  she 
continued  to  live  in  his  family  until  her  death.  At  different  times  be- 
tween the  years  1862  and  1874,  and  to  several  different  persons,  Eliza- 
beth Kenney  stated  that  she  intended  to  give  her  property  to  Mr.  Contner. 
That  she  was  in  a  perfectly  sound  mental  condition  when  she  made  these 
declarations,  there  is  no  reason  to  doubt. 

The  only  evidence  in  the  case  bearing  directly  upon  the  execution  of 
the  article  of- agreement  is  the  testimony  of  Samuel  B.  Wills,  the  justice 
of  the  peace,  who  states  that  he  signed  it  as  a  witness,  and  took  the  ac- 
knowledgment of  the  parties  at  the  home  of  Elizabeth  Kenney  on  the 
evening  of  November  8, 1870;  that  he  went  in  consequence  of  a  message 
from  Mr.  Contner;  that  all  the  signatures  except  his  own  were  already  to 
the  agreement;  that  Miss  Kenney  said  she  knew  the  contents  when  he 
asked  her;  that  he  proposed  to  read  the  paper,  but  she  said  it  was  not 
necessary,  as  she  knew  what  it  meant;  that  Mr.  Contner  and  his  family 
were  present;  that  Miss  Kenney  seemed  to  be  in  good  health  for  a  person 
of  her  age,  and  he  thought  her  mind  was  all  right, — ^^  as  well  as  a  per- 
son's could  be." 

As  already  intimated,  by  far  the  most  important  witness  in  the  whole 
case  on  the  part  of  the  plaintiffs  is  Dr.  T.  S.  Pyle.  He  attended  Elizabeth 
Kenney  in  her  last  sickness;  his  visits  beginning  about  April  1, 1874,  and 
ceasing  about  the  29th  of  that  month.  He  testifies  that  during  all  that 
time  he  would  not  consider  her  competent  to  transact  any  business.  Dr. 
Worrall  was  called  in  to  give  his  opinion,  and  a  consultation  took  place 
on  April  22d.  •  The  next  morning  Dr.  Pyle  and  Dr.  Worrall  met  in  the 
sick-room,  and  the  substance  of  Dr.  Pyle's  testimony  as  to  what  then 
occurred  is  this:  He  states  that  he  found  Miss  Kenney  in  a  much 
lower  condition  than  she  yet  had  been,  and  when  he  spoke  to  and 
touched  her  she  neither  answered  nor  moved,  and  she  seemed  to  be  in  a 
comatose  state;  ,that  Dr.  Worrall  and  he  raised  the  old  lady  up  in  bed, 
and  propped  her  up,  but  she- made  no  effort  to  hold  her  head  or  steady 
herself  at  all;  that  he  kept  her  in  a  sitting  position  while  Dr.  Worrall. 
got  from  the  table  a  paper  which  he  brought  to  the  bed,  saying,  "Aunt 
Betsey,  we  want  you  to  sign  this,  making  the  sheriff  your  son;"  that  Dr. 
Worrall  took  in  his  own  hand  a  pen  and  the  old  lady's  fingers  and  wrote, 
or  pretended  to  write,  and  then  took  the  paper  to  the  table  and  wrote 
some;  that  Dr.  Worrall  told  him  to  put  his  name  to  the  paper,  which 
he  then  saw  was  a  deed,  and  he  (Pyle)  signed  it  as  a  witness;  that  Cont- 
ner was  present  while  all  this  happened;  that  on  that  occasion  nothing 
was  said  about  there  being  no  heirs,  but  Contner  had  once  so  told  him;  that 
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when  Dr.  Worrall  and  Contner  left  that  morning  they  told  him  to  remain 
until  the  justice  came,  and  he  did  so;  that  he  handed  the  paper  to  the 
justice,  Esquire  Wills,  when  he  came,  and  the  justice  sat  down  at  the 
table  and  wrote  something,  and  then  got  up  and  left  the  house;  that  the 
justice  said  nothing  at  all  to  Miss  Kenney,  and  no  words  passed  be- 
tween them.  Dr.  Pyle  further  says  that  about  a  year  and  a  half  before 
he  gave  this  testimony,  which  was  in  August,  1889,  one  Robert  Camp- 
bell told  him  Elizabeth  Kenney  had  relations,  and  afterwards  he  wrote 
to  James  Kenne}'.  '    . 

This  certainly  is  extraordinary  testimony.  It  implicates  Mr.  Cont- 
ner and  Dr.  Worrall,  both  in  their  graves  when  the  witness  spoke,  in 
an  atrocious  fraud  upon  a  helpless  and  unconscious  woman,  the  pa- 
tient of  Dr.  Pyle,  perpetrated  in  his  presence,  and  with  his  acquiesr 
cence,  at  least,  and  puts  him  in  the  attitude  of  having  given,  by  his 
attesting  signature,  authenticity  to  a  'deed  which  he  knew  was  little 
less  than  a  downright  forgery.  Furthermore,  it  imputes  to  the  justice 
of  the  peace  gross  official  misconduct,  for  it  represents  him  as  making 
an  untrue  and  fraudulent  certificate;  and  this  guilty  secret  Dr.  Pyle  kept 
locked  up  in  his  own  breast  for  a  period  of  14  years,  when  he  voluntarily 
divulged  it.  The  testimony  of  Samuel  B.  Wills  in  respect  to  the  ac- 
knowledgment of  the  deed  flatly  contradicts  Dr.  Pyle,  and  is  wholly  ir- 
reconcilable with  his  account  of  the  matter.  Mr.  Wills  testifies  that 
when  he  took  Miss  Kenney 's  acknowledgment  no  one  was  present  in  the 
room,  nor  while  he  was  with  her;  that  "her  body  was  weak,  but  her 
mind  was  clear;"  that  the  paper  was  on  a  table  near  the  bed  on  which 
she  was  lying,  and  she  directed  him  to  it;  that  he  asked  her  if  he  should 
read  it  to  her,  and  she  replied  it  was  not  necessary,  and  said:  "I  know 
what  it  means.  This  is  a  deed  I  am  making  of  this  property  to  D.  M. 
Contner.  I  want  him  to  have  it;"  that  he  then  asked  her  if  she  ac- 
knowledged it  to  be  her  act  and  deed,  and  she  said  she  did.  The  testi- 
mony of  Mr.  Wills  appears  to  be  that  of  a  disinterested  and  impartial 
witness,  and,  aside  from  Dr.  Pyle's  implied  aspersion  of  him,  his  in- 
tegrity is  unquestioned.  The  discrepancy  between  him  and  the  witnesses 
Richard  and  Gilbert  Brindle,  as  to  which  of  them  carried  the  message 
which  summoned  him  to  Miss  Kenney's  house  in  November,  1870,  and 
the  precise  terms  of  that  message,  involves  merely  a  matter  of  recollection 
as  to  collateral  circumstances,  in  themselves  of  no  great  moment.  Nor 
do  I  find  anything  in  what  Mr.  Cline  and  Mr.  Aldrich  recount  as  said 
by  Mr.  Wills  in  the  interviews  of  which  they  speak,  which  in  fairness 
ought  to  impair  the  force  of  his  testimony.  In  this  connection,  the  tes- 
timony of  Miss  Mary  A.  Bailey,  a  visiting  acquaintance  of  Elizabeth 
Kenney,  is  worthy  of  special  mention.  She  was  a  member  of  Dr.  Wor- 
rali's  family,  and  went  with  him  to  see  Miss  Kenney  about  10  days  be- 
fore she  died.  She  says  that  on  that  occasion  she  was  alone  with  Miss 
Kenney,  and  in  conversation  with  her,  for  about  half  an  hour,  and  that 
her  mind  was  clear  and  strong.     Miss  Bailey  states: 

**Slie  was  glad  to  see  me,  and  reprimanded  me  for  not  coming  oftener.  She 
told  me  she  was  feeling  more  comfortable  now;  that  she  was  satisfied;  that 
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she  Imd  gotten  things  fixed  now  as  she  had  wanted  them;  and  that  she 
wanted  to  give  Kean  and  tlie  children  the  farm,  and  she  had  made  Kean  a 
deed  of  the  farm,  and  that  now  she  was  satisfied;  that  she  had  got  things  fixed 
as  she  wanted  them." 

Miss  Bailey  says  she  knew  nothing  about  a  deed  before  Miss  Kennev 
told  her  of  it.  Miss  Bailey  is  an  unimpeached  witness,  and  I  am  un- 
able to  discover  any  reason  for  doubting  either  her  truthfulness  or  the 
accuracy  of  her  recollection. 

There  is  other  important  testimony  in  the  case  bearing  upon  the  deed 
of  conveyance  which  I  shall  not  recite.  It  is  enough  to  say  that  some 
of  it  goes  to  discredit  Dr.  Pyle,  while  much  of  it  directly  tends  to  sus- 
tain the  transaction  as  fair  and  honest.  Taking  the  evidence  as  a  whole, 
I  am  of  the  opinion  that  it  fully  warrants  the  conclusion  that  the  con- 
veyance of  the  land  to  Davis  McKean  Contner  by  Elizabeth  Kenney  was 
her  free  and  voluntary  act,  procured  by  no  improper  influence,  and  un- 
tainted by  any  actual  or  constructive  fraud,  and  that  she  executed  the 
deed  when  in  the  full  possession  of  her  sound  mental  faculties,  in  view 
of  her  approaching  death ,  and  in  consummation  of  a  long  cherished  and 
fixed  purpose. 

But  were  the  correctness  of  this  conclusion  questionable,  still,  it 
seems  to  me  that  the  great  delay  of  the  plaintiffs  in  proceeding  to  have 
the  deed  annulled  should  preclude  them  from  redress.  Landsdale  v. 
Smith.  106  U.  S.  391,  1  Sup.  Ct.  Rep.  350.  Undoubtedly,  they  had 
timely  knowledge  of  the  nature  of  the  relationship  which  had  so  long 
existed  between  Elizabeth  Kenney  and  Mr.  Contner.  They  have  put 
in  evidence  several  letters  written  by  him  to  members  of  John  Ken- 
ney's  family,  the  first  of  so  early  a  date  as  August  3,  1857,  and  the  last 
dated  July  10,  1874,  and  those  letters  reveal  plainly  enough  his  footing 
with  Elizabeth  Kenney.  The  deed,  with  its  disclosure  of  the  considera- 
tion ,  the  names  of  the  subscribing  witnesses ,  and  the  j  ustice  of  the  peace  who 
took  Elizabeth  Kenney's  acknowledgment,  was  spread  upon  the  records 
of  Mifflin  county  on  June  1,  1874.  The  letter  of  July  10,  1874,  from 
Contner  to  James  Kenney  gave  prompt  and  full  information  of  the  dis- 
position Miss  Kenney  had  made  of  her  estate.  Contner  therein  wrote: 
"Aunt  Elizabeth  made  no  will  in  writing,  but  gave  me  her  real  estate  by 
a  deed  of  conveyance,"  etc.  He  further  explained  that  she  desired  that 
her  personal  estate,  which  was  small,  together  with  "500  dollars  of  con- 
sideration money,"  should  be  taken  to  pay  liineral  expenses,  etc.;  and 
he  also  frankly  informed  James  that  upon  his  (Centner's)  return  from 
Lewifitown,  "we  moved  into  the  house,  and  Aunt  Betsey  just  boarded 
and  lived  with  us,  *  *  *  reserving  but  one  room  in  the  house  for 
her  own  use,  except  where  she  slept,  and  that  was  in  our  room,  until 
she  died."  Very  soon  alter  Miss  Kenney's  death,  the  plaintiffs  sent  an 
agent  to  Mifflin  county,  who  made  inquiries  touching  the  conveyance  of 
the  land.  By  reference  to  the  bill  of  complaint,  it  will  be  perceived 
that  the  plaintiffs  do  not  pretend  that  they  did  not  know  or  then  learn 
every  fact  affecting  the  integrity  of  the  transaction,  except  "information 
to  lead  them  to  suspect  that  the  deed  was  not  properly  executed,  or  thai 
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the  said  Elizabeth  was  not  competent  to  make  the  same."  But  the 
plaintiffs  do  not  allege  that  they  applied  for  information  on  tliat  subject 
to  either  of  the  subscribing  witnesses  or  to  the  justice  of  the  peace,  nor 
do  the}^  assert  that  Contner  in  any  manner  misled  them.  Therefore,  are 
they  without  reasonable  excuse  for  their  long  delay  in  bringing  suit. 
Badger  v.  Badger,  2  Wall.  87, 96.  The  lapse  of  15  years  changed  the  whole 
situation  to  the  great  prejudice  of  the  defendants.  Dr.  Worrall,  who 
would  have  been  an  invaluable  witness,  survived  Elizabeth  Kenney  three 
and  a  half  years,  and  Mr.  Contner  lived  eleven  years  still  longer,  but 
death  had  sealed  the  lips  of  both  before  the  plaintiffs  saw  fit  to  move  in 
the  assertion  of  their  claim. 

In  the  case  of  Jenkins  v.  Pye,  12  Pet.  241,  which  was  a  suit  to  set 
aside  a  deed  by  which  a  daughter,  23  years  old,  had  conveyed  all  her 
remainder  in  real  estate,  which  had  belonged  to  her  mother,  to  her  fa- 
ther for  a  nominal  consideration,  it  was  said  by  Mr.  Justice  Thompson 
thaf  lapse  of  time,  and  the  death  of  the  parties  to  the  deed,  have  always 
been  considered  in  a  court  of  chancery  entitled  to  great  weight,  and  almost 
controlling  cirpumstances,  in  cases  of  this  kind;"  and  in  Godden  v.  Kvm^ 
mellj  99  U.  S.  201,  210,  this  principle  was  reaflfirmed,  and  was  applied 
to  a  case  where  14  years  had  elapsed  from  the  date  of  the  deed  to  the 
filing  of  the  bill.  In  any  view,  then,  that  can  be  taken  of  this  case,  un- 
der the  proofs,  the  plaintiffs  are  not  entitled  to  any  relief. 

Let  a  decree  be  drawn  dismissing  the  bill  of  complaint,  with  costs. 


American  Preservers'  Co.  v.  Norris  et  al. 
{Circuit  C<ywrU  E.  JD.  Mi^nauriy  E,  D.    September  1, 1890.) 

1.  Corporations— CoNTRAOTS. 

A  manufacturing  corporation  sold  Its  business  to  its  principal  stockholders,  who 
thereupon  sold  it  to  a  third  person,  with  an  agreement  not  to  enter  into  the  same 
business,  directly  or  indirectly.  This  agreement  was  not  signed  by  the  corpora- 
tion.   Held,  that  the  corporation  was  not  bound  by  the  agreement. 

8.  Injunction— Whbn  Issxtxd. 

An  agreement  not  to  enter  Into  a  certain  business  will  not  be  enforced  by  pre- 
liminary injunction,  at  suit  of  the  assignee  of  the  covenantee,  where  the  defendants 
are  abundantly  solvent,  and  there  is  doubt  whether  the  agreement,  being  general, 
is  valid,  whether  it  is  supported  by  an  adequate  oonsideratioD,  and  whether  it  is 
assignable. 

In  Equity.     On  motion  for  injunction. 

Chester  H.  Krum^  Frank  K.  Ryan,  A.  Leo  ITefl,  and  M.  F.  Elliott^  for 
complainant. 

Judson  &  Reyburn,  for  defendants. 

Thayer,  J.  The  material  facts  on  which  the  decision  of  the  present 
motion  depends  are  substantially  as  follows: 

The  Taylor  Manufacturing  Company  is  a  corporation  duly  organized 
under  the  laws  of  Missouri,  and  for  several  years  has  been  engaged  in 
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manufacturing  and  selling  flavoring  extracts,  baking-powders,  shelf- 
goods,  and  grocers'  sundries,  and  until  about  the  15th  of  June,  1888, 
was  also  engaged  in  manufacturing  preserves,  jellies,  fruit-butters,  etc. 
The  other  defendants,  that  is  to  say,  L.  E.  Taylor,  James  N.  and  E.  R. 
Norris,  are  its  principal  stockholders,  and  for  some  years  have  been  of- 
ficers and  directors  of  the  company,  and  have  had  full  control  of  its 
business  and  have  directed  its  policy.  On  the  22d  of  March,  1888,  all 
of  thedefendantSyincluding  the  Taylor  Manufacturing  Company,  signed 
an  agreement,  the  purpose  of  which  was  to  form  an  association  styled 
the '^American  Preservers'  Trust,'*  composed  of  a  large  number  of  firms 
and  corporations  then  engaged  in  the  fruit-preserving  business  in  various 
parts  of  the  country.  The  object  of  forming  such  a  trust,  as  stated  in 
the  bill^  was  *Uo  consolidate  the  property  and  business,  and  to  iden- 
tify the  interests  of  the  respective  members  of  the  association,  to  the  end 
that  they  might  secure  an  economical,  profitable,  and  satisfactory  con- 
duct of  the  fruit-preserving  business."  After  the  trust  had  been  duly 
organized  and  put  in  operation,  the  Taylor  Manufacturing  Company  con- 
veyed to  defendants  Taylor  and  E.  R.  and  James  N.  Norris  all  of  its 
machinery  and  tools  for  the  manufacture  of  preserves,  jellies,  fruit-but- 
ters, etc.,  as  well  as  all  of  its  trade-marks  and  brands  in  use  in  that  de- 
partment of  its  business,  at  an  agreed  valuation  of  $17,850,  which  sum 
was  charged  against  the  purchasers  on  the  books  of  the  company,  and 
thenceforth  the  company  ceased  to  manufacture  preserves,  jellies,  fruit- 
butters,  etc.  Thereafter,  on  June  15,  1888,  Taylor  and  E.  R.  and 
James  N.  Norris  transferred  the  same  property  to  the  St.  Louis  Preserv- 
ing Company,  a  Missouri  corporation,  then  recently  organized,  whose 
stock  was  all  .owned  by  the  trustees  of  the  American  Preservers'  Trust. 
For  the  conveyance  thus  made  to  the  St.  Louis  Preserving  Company, 
Taylor  and  the  Norrises  received  1,145  trust  certificates  of  the  American 
Preservers'  Trust,  each  of  the  par  value  of  $100.  The  trustees  of  the 
trust  agreed  at  the  time  to  find  a  purchaser  for  these  certificates  at  the 
price  of  $17,850,  whenever  Taylor  and  the  Norrises  desired  to  sell  the 
same;  and  the  last-named  parties  entered  into  a  covenant  with  the  St. 
Louis  Preserving  Company,  that,  so  long  as  the  trust  existed,  they  would 
not,  either  directly  or  indirectly,  engage  in  the  manufacture  of  preserves, 
jellies,  fruit-butters,  etc.,  within  20  miles  of  the  city  of  St.  Louis,  and 
that  they  would  not  buy  or  deal  in  such  articles,  unless  they  had  been 
prepared  by  persons  or  corporations  concerned  in  the  trust.  A  year  aft- 
erwards, that  is,  on  or  about  May  15, 1889,  the  Messrs.  Taylor  and  Nor- 
ris elected  to  sell  the  1,145  trust  certificates  by  them  acquired,  as  afore- 
said; but,  before  the  trustees  of  the  trust  would  fulfill  their  obligation 
to  find  a  purchaser  for  the  same,  they  required  the  Messrs.  Taylor  and 
Norris  to  sign  what  is  termed  an  "agreement  of  co-operation."  By  the 
terms  of  the  last-mentioned  agreement,  the  defendants  L.  E.  Taylor,  E.  R. 
and  James  N.  Norris  agreed  with  the  trustees  of  the  trust,  among  other 
things — 

"  That  for    ♦    *    ♦    the  period  of  twenty-five  years,  the  contemplated  du- 
ration of  the  trust,  or  until  its  earlier  termination  in  the  manner  provided  for 
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by  the  terms  of  the  agreement  of  association,  they  [Taylor  and  the  Norrises] 
would  not,  within  the  territory  of  the  United  States  of  America,  engage,  be 
employed,  or  become  interested,  either  personally  or  by  representative,  pecun- 
iarily or  in  any  manner,  except  through  the  medium  of  the  American  Preserv- 
ers* Trust,  in  the  manufacture  or  sale  of  preserves,  jellies,  fruit-butters,  and 
mince-meat,  or  in  any  way  obstruct  the  work  of  said  trust,  or  in  any  manner 
assume  a  position  adverse  thereto,  but  at  all  times,  and  in  every  way,  ♦  ♦  ♦ 
would  give  it  cordial    ♦    ♦    ♦    support,"  etc. 

The  Taylor  Manufacturing  Company  did  ijot  sign  the  first  covenant 
entered  into  by  its  stockholders  with  the  St.  Louis  Preserving  Company 
on  or  about  June  15,  1888,  nor  the  subsequent "  agreement  of  co-opera- 
tion," as  it  is  termed,  for  the  reason  that  it  was  advised  by  counsel  that 
it  could  not  lawfully  become  concerned  in  a  trust,  either  directly  or  indi- 
rectly. The  trustees  of  the  American  Preservers' Trust  have  recently  as- 
signed all  their  rights  under  the  agreement  of  co-operation,  to  the  pres- 
ent plaintiff,  the  American  Preservers'  Company,  a  West  Virginia  corpo- 
ration. Although  the  fact  is  not  averred  in  the  bill,  yet  from  affidavits 
on  file  it  appears  that  the  present  complainant  has  recently  acquired  all 
the  properties  and  manufacturing  plants  heretofore  controlled  by  the  trus- 
tees of  the  trust,  and  is,  in  one  sense,  at  least,  the  successor  of  the  trust. 
All  of  its  stock  appears  to  be  vested  at  present  in  those  persons  who  have 
heretofore  acted  as  trustees  of  the  trust.  Within  the  past  three  months, 
the  Taylor  Manufacturing  Company  has  erected  a  new  plant  for  the  man- 
ufacture of  preserves,  jellies,  fruit-butters,  etc.,  and  has  actually  begun 
to  manufacture  such  articles,  but  does  not  make  use  of  any  of  the 
trade-marks,  brands,  etc.,  formerly  in  use  in  that  department  of  its  busi- 
ness. The  purpose  of  this  suit  is  to  restrain  such  manufacture,  the  the- 
ory on  which  the  suit  is  prosecuted  being,  that  the  prosecution  of  such 
business  by  the  Taylor  Manufacturing  Company,  is  in  violation  of  the 
agreement  of  co-operation  above  mentioned;  that  such  agreement  was 
and  is  binding  on  the  Taylor  Manufacturing  Company,  although  not 
signed  by  it;  that  the  rights  acquired  by  the  trustees  of  the  American 
Preservers'  Trust  under  and  by  virtue  of  that  agreement,  as  against  the 
Taylor  Manufacturing  Company  and  its  principal  stockholders,  were  and 
are  assignable,  and  may  be  enforced  by  an  assignee  of  the  agreement; 
and  that,  as  such  assignee,  the  present  complainant  is  entitled  to  an  in- 
junction restraining  the  defendants  from  engaging  in  the  manufacture  of 
preserves. 

The  complainant  professes  itself  willing  to  supply  the  defendants  with 
all  the  preserves,  jellies,  etc.,  that  they,  or  either  of  them,  may  need  in 
the  transaction  of  their  business.     As  the  case  is  now  before  the  court 
merely  on  a  motion  for  a  preliminary  injunction,  the  questions  now  con- 
1  sidered  and  decided  will,  of  course,  be  open  for  further  discussion,  if 

J  counsel  so  desire,  either  on  final  hearing,  or  on  the  hearing  of  a  general 

l  demurrer  to  the  bill. 

f  It  is  obvious  that  an  injunction,  to  be  effectual  to  preserve  the  com- 

^  plainant's  alleged  rights  pending  the  suit,  must  run  against  the  Taylor 

I  Manufacturing  Company,  as  well  as  against  the  other  defendants;  and, 
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as  at  present  advised,  the  court  is  of  the  opinion  that  complainant  is 
not  entitled  to  an  injunction  against  the  manufacturing  company,  because 
it  did  not  sign  the  "agreement  of  co-operation,"  as  it  is  termed,  and  is 
not  bound  by  any  of  its  provisions.  It  is  true  that  the  bill  avers  that 
the  Messrs.  Taylor  and  Norris,  in  executing  that  agreement,  "were  act- 
ing as  well  for  the  Taylor  Manufacturing  Company  as  for  themselves, 
*  *  *  and  were  duly  authorized  *  *  *  by  gaid  company  to  act 
in  its  behalf;"  but  by  none  of  the  recitals  or  provisions  of  that  agreement, 
which  is  set  out  in  full  in  the  bill,  does  it  appear  that  the  Taylor  Man- 
ufacturing Company  was  a  party  to  the  agreement,  or  that  Messrs.  Tay- 
lor and  Norris  undertook  thereby  to  bind  the  corporation;  nor  is  there 
any  evidence  that  the  corporation  ever  authorized  them  to  make  such  an 
agreement  in  its  behalf,  if  they  had  so  attempted.  The  agreement  in 
question  professes  on  its  face  to  be  the  individual  contract  of  L.  E.  Tay- 
lor, E.  R.  and  James  N.  Norris,  with  the  trustees  of  the  American  Pre- 
servers' Trust;  and  it  cannot  be  construed  as  the  contract  of  the  Taylor 
Manufacturing  Company  without  the  aid  of  extrinsic  proof,  which  has 
not  been  furnished,  even  if  such  proof  is  admissible.  Evidently,  there- 
fore, the  contention  that  the  Taylor  Manufacturing  Company  is  bound 
by  the  agreement  must  rest  wholly  on  the  ground  that  Messrs*.  Taylor 
and  Norris  are  its  largest  stockholders;  that  the  business  of  the  company 
inures  mainly  to  their  benefit;  and  that,  by  virtue  of  their  relation  fo 
the  corporation  as  principal  stockholders  and  officers,  they  have  power 
to  control  its  action,  and  are  bound  to  so  control  it  as  to  harmonize 
with  their  own  individual  contracts.  But  such  relation  on  their  part  to 
the  company  is  clearly  not  sufficient  to  cast  on  the  corporation  the  bur- 
den of  discharging  any  obligations  that  such  stockholders  in  their  indi- 
vidual capacity  may  have  assumed.  As  officers  and  directors  of  the 
corporation,  it  is  their  duty  to  serve  the  interests  of  the  corporation,  con- 
sidered as  a  distinct  legal  entity.  It  is  familiar  law  that  a  corporation 
has  a  personality  of  its  own,  distinct  from  that  of  its  stockholders;  that  it 
is  not  affected  in  the  most  remote  degree  by  contracts  made  by  its  stock- 
holders with  third  parties,  whether  they  own  much  or  little  of  its  capital 
stock,  and  is  not  bound  to  discharge  any  personal  obligations  assumed 
by  its  stockholders.  Pvllman^B  Paluce  Car  Co.  v.  MissouH  Pac.  Ry.  Cb., 
116  U.  S.  587,  6  Sup.  Ct.  Rep.  194;  Mo&re  &  Hundley  Hardware  Co.  v. 
Towers  Hardware  Co.,  87  Ala.  206,  6  South.  Rep.  41,  and  13  Amer.  St. 
Rep.  23,  and  citations;  Davis,  etc.^  Wheel  Co.  v.  Dam^  ete.,  Wagon  Co., 
20  Fed.  Rep.  700. 

In  the  case  of  Beat  v.  Chase,  31  Mich.  490,  which  bears  a  stronger  re- 
semblance to  the  case  at  bar  than  any  other  cited  by  complainant's  coun- 
sel, a  corporation  was  enjoined  from  engaging  in  a  certain  publishing 
business,  at  a  given  place,  which  one  of  its  largest  stockholders,  previ- 
ous to  the  formation  of  the  corporation,  had  covenanted  not  to  engage 
in.  But  in  that  case  it  appeared  that  all  the  stockholders  of  the  corpo- 
ration before  its  formation  were  aware  of  the  covenant  incapacitating  the 
principal  stockholder  from  engaging  in  the  business  in  question,  and  that 
one  purpose  had  in  view  in  organizing  the  corporation  was  to  enable  him 
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to  evade  his  covenant.  The  decision  in  question  evidently  rests  on  the 
ground  that  the  persons  who  organized  the  company,  and  owned  all  of 
its  stock  up  to  the  time  the  suit  was  filed,  had  entered  into  a  conspiracy 
to  aid  one  of  their  number,  who  was  the  largest  shareholder,  in  avoiding 
a  valid  covenant,  and  that,  under  the  circumstances,  he  should  not  be 
allowed  to  shelter  himself  behind  the  corporate  entity.  The  decision 
referred  to  cannot  be  regarded  as  impugning,  much  less  as  overturn- 
ing, the  general  doctrine  that  an  incorporated  company  is  not  liable 
on  the  covenants  of  its  stockholders,  made  in  an  individual  capacity, 
and  not  as  agents  of  the  company.  In  the  case  at  bar  it  is  not  pre- 
tended that  the  defendants  have  acted  fraudulently.  The  Taylor  Man- 
ufacturing Company  was  a  going  concern,  doing  an  extensive  business, 
when  the  agroement  made  by  certain  of  its  shareholders  not  to  engage 
in  the  business  of  manufacturing  preseiTes,  jellies,  fruit-butters,  etc., 
was  made.  The  company  was  not  organized  after  the  covenant  was  en- 
tered into,  as  in  the  case  of  Beal  v.  Chase^  merely  to  enable  certain  per- 
sons to  do  indirectly  what  they  might  not  do  directly.  It  declines  to  be 
hound  by  what  is  termed  the  "  agreement  of  co-operation ,"  because  it  never 
executed  the  same,  and  because,  as  the  affidavits  tend  to  show,  it  was 
not  supposed,  at  the  time  the  agreement  was  made  by  the  Messrs.  Tay- 
lor and  Norris,  that  the  company,  in  its  corporate  capacity,  had  any 
power  to  enter  into  such  an  engagement. 

I  conclude,  therefore,  from  the  consideration  given  to  this  question 
alone,  that  the  corporation  defendant  has  the  right  to  resume  the  man- 
ufacture of  preserves,  jellies,  etc.,  because  it  never  agreed  to  abandon 
the  manufacture  of  the  same,  and  that  an  injunction  restraining  it  from 
so  doing  would  be  an  improper  order. 

There  are  several  other  important  questions  also  raised  by  the  present 
motion,  notably  the  question  whether  a  covenant,  such  as  is  contained  in 
the  agreement  of  co-operation,  not  to  engage  in  a  given  business  any- 
where in  the  United  States,  is  a  valid  covenant;  also  the  question  whether, 
under  the  circumstances  disclosed  by  the  affidavits,  that  agreement  was 
supported' by  a  consideration  that  would  render  it  enforceable  in  equity, 
even  assuming  it  to  be  in  other  respects  valid ;  also  the  question  whether 
the  covenant  sought  to  be  enforced  is  assigilable,  and,  under  the  circum- 
stances disclosed  by  the  affidavits,  may  be  enforced  by  the  present  com- 
plainant; and,  finally,  the  question  arises  whether  the  trust  agreement 
itself,  in  pursuance  of  which  the  other  agreements  appear  to  have  been 
executed,  was  not  in  violation  of  public  policy,  and  for  that  reason  void. 

With  reference  to  all  of  these  questions,  and  without  undertaking  to 
decide  either,  it  is  sufficient  to  say  that  they  are  questions  of  so  much 
importance,  and  are  involved  in  so  much  doubt,  that  it  would  be  mani- 
festly improper  to  grant  an  injunction  in  a  case  where  such  questions 
are  involved,  and  where,  as  in  this  case,  the  defendants  are  abundantly 
solvent,  prior  to  a  final  hearing. 

The  motion  for  an  interlocutory  injunction  is  accordingly  overruled. 
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Van  Wyck  v.  Read  et  al. 
(CfircnU  Court,  N.  D.  Florida,    Augast,  1890.) 

1.  ASSIONMBNT  FOB  BENEFIT  OF  CREDITORS— VALIDITY— LeX  LoCI. 

An  asBignment  for  tbe  benefit  of  creditors,  mado  by  one  citizen  of  New  York  to 
another,  and  valid  under  the  laws  of  that  state,  will  pass  title  to  a  note  and  mortgage 
on  land  in  Florida. 

2.  Same- Prefbrbncbs— Relatitbs. 

The  fact  that  an  assignor  who  is  justly  indebted  to  Ms  wife  and  children  makes 
them  preferred  creditors  will  not  invalidate  the  assignment. 

In  Equity.  .  Bill  to  foreclose  mortgagiB. 
Joseph  R.  Parrott,  for  complainant, 
if.  W.  CodcreU  &  Sony  for  defendants. 

Spekb,  J.  The  controversy  before  the  court  has  arisen  on  the  follow- 
ing statement  of  facts:  John  H.  Boynton,  a  citizen  of  the  state  of  New 
York,  was  engaged  in  the  lumber  business,  and  made  advancements  to 
J.  C.  Read,  of  this  district,  taking  therefor  his  note  for  $4,000,  dated 
June  23,  1879,  payable  at  the  office  of  John  H.  Boynton  in  New  York, 
and  due  two  years  after  date.  To  secure  this  note,  on  the  23d  day  of 
June,  1879,  Joseph  C.  Read  and  Mima  A.  Read,  his  wife,  executed  their 
mortgage  upon  a  tract  of  land  on  Amelia  island,  in  the  county  of  Nassau, 
and  the  buildings  thereon,  known  as  the  "Amelia  Steam  Saw-Mill  of 
Fernandina,  Florida."  The  note  and  mortgage  are  of  even  date,  and 
the  mortgage  was  recorded  June  27,  1879.  Thereafter,  to-wit,  on  the 
18th  of  August,  1884,  John  H.  Boynton,  having  become  insolvent,  ex- 
ecuted an  assignment,  general  in  its  purpose,  but  with  certain  references 
to  favored  creditors,  to  Samuel  Van  Wyck,  with  instruction  and  power 
to  convert  all  of  his  assets  so  assigned  into  cash,  and  to  pay,  among  oth- 
ers, the  following  preferred  debts:  To  Louisa  B.  Boynton,  $26,808.05; 
to  Theodosia  Boynton,  $20,366.81;  to  Isabel  D.  Boynton,  $1,080;  to 
Frederick  C.  Boynton,  $5,536.  After  these  and  other  preferred  creditors 
were  paid,  the  residue  was  appropriated  to  pay  the  remainder  of  the  as- 
signor's debts  and  liabilities/  This  assignment  was  recorded  on  the  28th 
of  August,  1884,  as  appears  from  an  exemplification  from  the  record  put 
in  evidence,  and  the  note  and  mortgage  before  described  passed  to  the 
said  Van  Wyck  by  virtue  of  said  assignment,  the  note  bearing  also  the 
following  indorsement:  "Pay  Saml.  Van  Wyck,  assignee,  or  order," 
signed  "John  H.  Boynton."  Among  other  creditors  of  John  H,  Boyn- 
ton were  Dexter  Hunter,  J.  H.  Prescott,  Lettie  Miller,  and  Wilson  and 
Hunting,  residents  of  this  district,  who  held  claims  for  different  amounts. 
On  the  24th  and  25th  of  August,  1884,  they  sued  out  attachments,  and 
had  process  of  garnishment  issued  thereon,  serving  the  same  on  Joseph 
C.  Read  and  Mima  A.  Read,  the  debtors  of  Boynton,  before  mentioned, 
as  evidenced  by  the  note  and  mortgage  before  described.  These  proceed- 
ings went  regularly  to  judgment  in  the  state  courts,  and  Joseph  C.  Read 
has  been  left  until  now  in  the  possession  of  the  mortgaged  premises. 
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The  bill  is  filed  by  Van  Wyck,  the  assignee,  to  enforce  the  foreclosure 
of  the  mortgage,  and  to  assert  the  superiority  of  his  claims  as  assignee 
of  the  note  and  mortgage  to  the  claims  of  the  general  creditors  who  have 
obtained  judgments  in  attachments.  The  judgment  creditors  by  way 
of  defense  insist  that  the  assignment  to  Van  Wyclx.  was  never  executed,  as 
set  out  in  the  bill;  that  after  the  date  of  its  allied  execution  Boynton,  the 
assignor,  remained  in  control  of  the  property  assigned,  which  they  insist 
is  a  badge  of  fraud;  that  the  assignment  is  illegal,  null,  and  void,  and 
not  in  compliance  with  the  laws  of  the  state  of  New  York;  and  that  the 
original  bill  is  not  prosecuted  in  the  interest  of  the  plaintiff,  but  in  the 
interest  of  Daniel  G.  Ambler.  These  defenses  are  set  up  by  way  of 
cross-bill,  and  the  defendants  pray  that  they  may  be  subrogated  to  the 
rights  of  Boynton,  and  that  the  proceeds  of  the  note  and  mortgage  be 
appropriated  to  pay  off  and  discharge  the  liens  of  their  judgments  of  at- 
tachments. 

The  plaintiff  proved  by  the  depositions  of  Frederick  C.  Boynton, 
Theodosia  Boynton,  Isabel  Boynton,  and  John  H.  Boynton  himself  the 
nature  of  the  debts  to  secure  which  the  preferences  in  the  assignment 
were  made.  It  appears  that  Frederick  C.  Boynton  was  the  son  of  John 
H.  Boynton ;  that  be  was  his  father's  clerk,  and  had  an  unpaid  account 
for  salary  for  about  $1,000.  He  loaned  his  father  a  produce  exchange 
ticket  in  1883,  but  the  evidence  is  wholly  silent  as  to  the  value  of  such 
loan.  He  had  made  no  loan  to  his  father  other  than  the  undrawn  salary. 
He  maintained  no  separate  establishment  from  his  father,  has  lived  with 
his  father  all  the  while,  and  it  is  impossible  for  him  to  estimate  how 
much  has  been  expended  by  his  father  in  his  maintenance  since  1876. 
John  H.  Boynton  testifies  to  the  claim  of  Mrs.  S.  B.  Boynton,  his  mother. 
She  loaned  him  money  and  bonds  to  the  amount  of  $27,000.  The  claim 
of  Theodosia  Boynton  he  testifies  was  $10,000  in  cash  from  the  sale  of 
her  house  in  Forty-Ninth  street,  and  $10,000  in  Houston  &  Texas  bonds. 
All  of  this  belonged  to  her.  The  claim  of  Isabella  D.  Boynton  was  for 
railroad  bonds  which  he  had  borrowed  from  her  to  use  as  collateral.  He 
corroborates  the  statement  of  Frederick  C.  Boynton  as  to  his  claims. 
His  mother,  he  states,  received  her  money  from  his  father's  estate,  his 
wife  from  her  father's  estate,  Isabella's  was  the  acccumulation  of  birthday 
gifts,  her  mother  giving  her  $100  on  each  birthday.  In  that  way  she 
accumulated  what  she  had.  She  had  passed  17  birthdays.  She  loaned 
her  father  a  St.  Paul,  Minneapolis  &  Omaha  bond  for  $1,000.  She  has 
no  separate  establishment  from  her  father's,  and  has  always  been  main- 
tained by  him ;  is  unable  to  say  what  has  been  disbursed  in  her  main- 
tenance. Mrs.  Theodosia  Boynton  testifies  that  she  gave  her  husband 
money  and  securities  at  different  dates.  Whenever  her  income  came  in 
she  gave  it  to  him.  She  also  gave  him  the  proceeds  of  her  house  on 
Forty-Ninth  street. 

The  plaintiffs  in  the  cross-bill  have  not  furnished  any  evidence  which 
is  sufficient  to  meet  or  avoid  the  testimony  of  the  witnesses  for  the  com- 
plainant in  the  original  bill  as  to  the  validity  of  the  debts  to  prefer  which 
the  assignment  was  made.     While  it  is  true  that  several  of  the  benefi- 
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claries  of  this  assignment  were  relatives  of  the  assignor,  a  circumstance 
always  important  to  be  considered  in  casea  of  this  character,  the  testimony 
is  plain,  uncontradicted,  and  positive  that  the  husband  and  father  was 
indebted  to  the  wife  and  children. 

The  only  question  then  remaining  depends  for  its  decision  upon  the 
validity  of  the  assignment.  It  is  in  our  opinion  valid  by  the  law  of 
New  York,  and  a  contract  valid  at  the  place  where  it  is  entered  into  is, 
as  a  general  rule,  valid  in  all  other  places,  and  this  rule  extends  to  all 
assignments  of  property.  It  is  besides  a  general  rule,  with  few  excep- 
tions, that  in  construing  contracts  made  in  another  state  the  decision  is 
to  be  governed  by  the  lex  loci  as  to  the  rights  acquired  and  the  obligations 
created.  Railroad  Co,  v.  Glenn,  28  Md.  287  ;  GuiUanderv.  HoweU,  35  N. 
Y.  667 ;  Moore  v.  WUlea,  36  Barb.  663;  Hanford  v,  Paine,  32  Vt.  442. 
The  property  transferred  by  this  assignment  was  the  mortgage  now  sought 
to  be  foreclosed,  and  the  transfer  was  made  in  New  York  between  res- 
idents of  that  state.  This  question  has  been  decided  favorably  to  the 
complainant  in  Bacon  v.  Home^  by  the  supreme  court  of  Pennsylvania, 
reported  in  16  Atl.  Rep.  794.  The  case  seems  precisely  in  point.  It 
was  held  that  an  assignment  for  creditors  made  in  New  York  in  con- 
formity with  the  laws  of  that  state  passes  the  title  to  property  in  Penn- 
sylvania as  between  residents  of  New  York,  although  the  assignment  has 
never  been  recorded  in  Pennsylvania  in  accordance  with  the  Pennsylvania 
laws.  The  ample  notes  to  this  case  by  Mr.  Desty  throw  much  light  on 
the  subject,  but  furnish  nothing  to  change  the  rule  above  stated.  The 
power  of  a  state  to  regulate  the  transfer  of  all  property  in  its  territory 
with  certain  exceptions  is  well  established.  Story,  Confl.  Laws,  par. 
390,  Green  v.  Van  Buskirk,  7  Wall.  139.  In  the  case  at  bar  the  proceed- 
ing of  garnishment  was  not  had  until  August  24  and  26,  and  in  November 
and  December,  1884.  The  assignment  was  made  on  the  18th  of  August, 
1884,  was  recorded  in  New  York  the  same  day,  and  was  recorded  in 
Florida  on  August  18th.  It  does  not  appear  that  this  record  was  neces- 
sary. A  mortgagee  of  land  in  Florida  has  no  legal  estate  in  the  land. 
McMahon  v.  Russell,  17  Fla.  698.  The  mortgage  was  merely  a  security 
for  the  payment  of  the  note,  and  the  transfer  of  the  note  carried  the 
mortgage  with  it. 

The  controversy  depends,  we  have  seen,  on  the  validity  of  its  transfer 
with  the  note  by  the  assignment.  The  situs  of  the  property  transferred 
was  in  New  York,  and  at  the  time  of  the  first  attachment  Boynton  had 
parted  with  his  entire  interest  in  it.  Assuming  the  assignment  to  be 
valid,  on  its  execution  and  delivery  the  maker  of  the  note  and  mortgage 
became  indebted  to  the  assignee,  and  no  longer  had  the  assignor  any- 
thing subject  to  attachment.  The  assignment  with  preferences  appears 
to  be  likewise  valid  in  Florida.     Holbrook  v.  AUen,  4  Fla.  87. 

The  assignments  of  fraud  made  in  the  several  cross-bills  are  not  sus- 
tained by  the  proof,  and  the  complainants  in  the  original  bill  negative 
their  charges.  There  are,  it  is  true,  four  judgments  in  attachment,  all 
post-dating  the  assignment,  all  obtained  on  proceedings  taken  subsequent 
to  its  execution.     The  right  of  Van  Wyck  or  his  transferee,  if  it  has  been 
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transferred,  to  foreclose  in  accordance  with  the  prayer  of  the  bill,  will  be 
allowed,  and  a  decree,  with  costs,  so  entered.  In  view  of  the  general 
appearance  of  the  case,  the  court  will  direct  that  the  costs  be  paid  by 
Van  Wyck. 


Pechheimer  et  al.  v.  Baum  et  cJ. 
(Circutt  Courts  3.  D.  Georgia^  W.  D.    Jaly,  1890.) 

1.  AssiONMVNT  FOR  Benkfit  OF  Cbeditorb— What  Constitittbb— Mortgaob. 

llDder  Code  Ga.  %  1953,  which  provides  that  a  debtor  may  prefer  one  creditor  to 
another,  where  a  mortgage  is  given  by  an  insolvent  debtor  to  one  of  his  creditors 
on  all  his  property,  and  is  followed  Immediately  by  other  mortgages  which  in  ef- 
fect constitute  a  general  assignment  for  creditors,  the  first  mortgage  does  not 
oonstitute  part  of  the  assignment.  Distinguishing  White  v.  CotzhaiLsen^  9  Sup. 
Ct  Rep.  309. 

2.  Samb. 

An  assignment  by  an  insolvent  debtor  to  a  creditor,  who  knows  of  his  insolv- 
ency, of  all  his  property,  consisting  of  choses  in  action,  in  order  to  secure  such 
creditor,  is  a  general  assignment  for  the  benefit  of  creditors. 
&  Same. 

A  mortgage  jftiich  provides  that  the  surplus,  after  paying  the  mortgage  debt, 
shall  be  paid  ft  the  mortgagor's  creditors,  constitutes  a  general  assignment  for 
creditors.    Following  Cogulns  v.  Stephens^  73  Ga.  414. 

4.  8am£~Requibitb8  asd  Validity. 

An  assignment  for  the  benefit  pf  creditors,  which  is'  not  accompanied  by  a  sworn 
schedule  and  statement  of  assets  as  required  by  Act  Ga.  Sept.  28,  1881,  is  void. 

5.  Fraudulent  Conveyance— What  Constitutes— Mortgage. 

The  provision  in  a  mortgage  that  the  surplus  after  satisfaction  of  the  debt  shall 
be  returned  to  the  mortgagor  does  not  render  the  mortgage  fraudulent.    Following 
Calloway  v.  Bank,  54  Ga.  441. 
<L  Same— Recording. 

The  fact  that  an  agreement  by  a  debtor  to  prefer  a  certain  creditor  In  case  of  in 
solvency  is  not  recorded  does  not  render  it  fraudulent,  since  such  an  agreement  in 
not  required  by  law  to  be  recorded,  and  its  record  would  therefore  not  constitute 
notice.    Distinguishing  Blennerhassett  v.  Shemuin,  105  U.  S.  100. 

7.  Equity  Practice— Costs. 

Where  a  subsequent  creditor  brings  suit  to  set  aside  such  agreement  he  will  be 
entitled  to  recover  costs,  even  though  he  fail  in  his  suit,  where  it  appears  that  his 
ignorance  of  the  agreement  caused  nim  to  give  the  debtor  credit. 

8.  Attorney  and  Client— Compensation— Mortgage— Equity  Praoticb. 

Where  the  foreclosure  of  a  mortgage,  which  provides  for  10  per  cent,  attorneys' 
fees,  is  enjoined  in  a  suit  in  which  a  receiver  is  appointed  to  sell  the  property  for 
the  benefit  of  all  interested  parties,  the  mortgagor  is  entitled  to  recover  such  at- 
torneys' fees  out  of  the  proceeds. 

9.  Same. 

Where  a  creditor  has  by  suit  brought  into  the  custody  of  the  court  property 
of  his  debtor  which  had  been  appropriated  by  certain  creditors  to  the  exclusion 
of  the  others,  and  which  the  court  distributes  for  the  benefit  of  all  the  creditors, 
the  attorneys  of  such  creditor  are  entitled  to  compensation  for  their  services  out  of 
the  proceeds  of  such  property.  Following  RaU/road  Co»  v.  Pettua,  5  Sup.  Ct. 
Rep.  387. 

In  Equity. 

PaMerson  &  Hodges,  Marion  Erwin,  and  C  //.  Chheriy  for  complainants. 

Denmark^  Adan^s  <fc  Adama  and  Hill  &  HarriSj  for  defendants. 

Speer,  J.     The  character  of  this  tose  is  outlined  in  the  decision  of  the 
court  given  on  the  application  for  injunction,  and  reported  in  37  Fed- 
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Rep.  167.  After  granting  the  injunction  and  appointing  a  receiver,  the 
cause  was  referred  to  the  standing  master,  with  instructions  to  that  offi- 
cer— Mrst,  To  audit  and  ascertain  the  several  liens,  or  alleged  liens, 
upon  the  fund  in  the  custody  of  the  court,  and  to  report  to  the  court 
the  entire  amount,  including  principal,  interest,  and  attorneys'  fees  due 
on  each,  and  the  relative  dignity  and  priority  of  said  liens.  Second. 
To  report  to  the  court  as  to  the  right  of  Fechheimer  &  Co.,  Qaflin  & 
Co, ,  and  Gibian  &  Co.  to  a  recaption  of  the  goods  sold  Baum  &  Bro.  and 
Baum  &  Co.,  and,  if  such  recaption  is  allowed,  to  ascertain  the  particu- 
lar goods  upon  which  it  is  to  operate,  and  how  much  of  the  fund  there 
is  to  allow  therefor.  Third.  To  report  also  as  to  the  claim  pf  Comer  & 
Co.  to  the  uncollected  notes,  accounts,  and  choses  in  action  now  in  the 
hands  of  the  receivers,  the  title  of  which  is  claimed  by  Comer  <fe  Co. 
under  an  assignment  of  Baum  &  Bro.  and  Baum  &  Co.  to  them.  Fourth. 
To  take  and  state  the  accounts  of  all  the  general  creditors  before  the 
court,  and  to  report  as  to  the  amounts,  if  any,  to  be  paid  each.  The 
master,  after  full  and  protracted  hearing,  has  reported  that  the  sales 
of  goods  made  by  Fechheimer  &  Co.,  by  Claflin  &  Co.,  and  Gibian  & 
Co.,  to  the  Baums  were  legal  and  valid,  and  that  the  charges  of  fraud 
by  which  the  complainants  sought  to  rescind  such  safes  were  not  sus- 
tainable from  the  evidence.  The  master  further  finds  tiSat  the  mortgage 
executed  and  delivered  by  Baum  &  Bro.  and  Baum  &  Co.  to  Comer  & 
Co.,  dated  the  13th  and  recorded  the  20th  of  November,  1888,  is  a  le- 
gal, valid  mortgage,  according  to  the  Code  of  Georgia,  and  entitled  to 
priority  over  all  other  claims;  and,  further,  that  the  assignment  dated 
November  16, 1888,  by  the  Baums,  of  all  their  book-accounts,  notes, and 
mortgages  to  Comer  &  Co.  is  a  legal,  valid  assignment  under  the  law  of 
Georgia.     The  master  concludes : 

First.  That  the  defendants  H.  M.  Comer  &  Co.  are  entitled  to  a  decree 
against  the  fund  in  the  custody  of  the  court  for  the  sum  of  twenty-eight 
thousand  six  hundred  and  fifty-four  dollars  and  thirteen  cents»  ($28,654.13,) 
the  same  being  the  principal,  interest,  and  attorneys'  fees  stipulated  in  the 
mortgage  which  was  executed  by  N.  B.  Baum  &  Bro.  and  Baum  So  Co.,  and 
delivered  to  the  said  H.  M.  Comer  &  Co.  November  13,  1888,  and  recorded 
within  the  time  prescribed  by  law.  Second.  That  the  remaining  specialty 
creditors  of  N.  B.  Baum  &  Bro.  and  Baum  &  Co.,  whose  mortgages  are  enu- 
merated in  the  second  class  of  liens,  are  also  entitled  to  have  and  recover  tlfe 
full  amount  of  their  debts,  with  the  stipulated  interest  and  attorneys'  fees. 
In  case  of  a  deficit  in  tlie  fund  in  the  custody  of  the  court,  then,  in  conformity 
with  section  1956  of  the  Code,  the  court  will  distribute  the  proceeds  to  tlie 
mortgagees  according  to  their  claims,  an  exception  to  be  made  in  favor  of  the 
minor  mortgage  of  Dennis  Doke,  should  the  proceeds  of  the  sale  of  the  land 
subject  to  this  lien  be  sufficient  to  satisfy  its  claim.  Third.  When  the  mort- 
gage creditors  have  been  paid,  if  a  surplus  remain,  the  simple  contract  cred- 
itors, the  master  reports,  are  entitled  to  the  priority  of  the  distribution  of  the 
surplus.  The  creditors  who  filed  the  original  bill  have  no  preference  thereby 
over  those  who  came  in  by  intervention  as  parties  complainant. 

A  number  of  exceptions  have  been  filed  to  the  report  of  the  master, 
and  the  cause  has  been  fully  heard  upon  argument  on  the  report  and 
the  exceptions  thereto.     In  view  of  the  importance  of  the  cause,  the 
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court  has  taken  time  for  consideration,  and,  after  careful  inquiry,  has 
reached  conclusions  which  may  be  stated  as  follows:  The  Baums  were 
merchants,  having  places  of  business  at  Irwinton  and  Toomsboro  in  this 
district.  They  had  been  dealing  for  a  number  of  years  with  H.  M.  Co- 
mer &  Co.,  a  firm  of  commission  merchants  of  Savannah.  In  the  course 
of  this  business,  and,  so  far  as  the  evidence  has  disclosed,  without  any 
intentional  fraud  on  the  part  of  Comer  &  Co.  in  the  negotiations  which 
led  to  the  arrangement,  Baum  &  Bro.  executed  to  Comer  five  notes,  dated 
March  10,  1888,  each  for  $3,200,  bearing  8  per  cent,  interest  from  ma- 
turity, and  due,  respectively,  September  15,  October  1,  October  10,  No- 
vember 1,  and  November  10,  1888;  also  four  notes  of  N.  B.  Baum  & 
Bro.,  indorsed  "Baum  &  Co.,"  each  for  $5,000,  with  interest  from  ma- 
turity at  8  per  cent.,  three  of  them  dated  Savannah,  October  12,  and 
one  Tcomsboro,  November  18,  1888,  and  due,  respectively,  November 
20,  December  1,  December  10,  1888,  and  January  12,  1889;  and  also 
one  note  of  Baum  &  Co.,  indorsed  "N.  B.  Baum  &  Bro.,"  for  62,000, 
with  the  same  interest,  dated  March  10,  1888,  and  due  October  20, 
1888;  thus  making  10  notes,  aggregating  in  all  638,000.  On  March 
10,  1888,  which,  it  will  be  observed,  was  of  even  date  with  several  of  the 
notes,  the  Baums  executed  to  Comer  &  Co.  a  written  agreement  which 
recited  that  in  consideration  of  advances  to  them  by  Comer  &  Co.  amount- 
ing to  $18,000  as  evidenced  by  the  five  notes  of  $3,200  and  one  for 
$2,000  above  mentioned,  and  to  secure  the  payment  of  the  same,  the 
Baums  agreed  to  deposit  as  collateral  security  notes  and  mortgages  of 
good  planters  and  others  equal  in  amount  to  twice  their  indebtedness, 
and  also  to  transfer  their  insurance  policies  to  Comer  &  Co. ,  and  also 
to  ship  all  cotton  they  control  during  the  season  to  them,  and  further 
agreeing  that  all  advances  over  the  $18,000  be  paid  first  out  of  the  pro- 
ceeds of  the  cotton  shipments,  and  agreeing  finally  that  in  case  they  be- 
come financjially  embarrassed,  or  fail  to  meet  the  notes,  theywould  give 
Comer  &  Co.  a  first  lien  or  mortgage  on  all  their  real  estate  and  their 
stock  of  merchandise.  On  December  13,  1888,  the  complaiiiants  filed 
their  bill  against  Baum  &  Bra.  and  Baum  &  Co.  under  the  statute  of 
Georgia,  (section  3149a  of  the  Code,)  by  which  it  is  competent  for  a  cred- 
itor whose  debt  is  due  and  unpaid  to  put  his  debtor,  who  is  an  insolv- 
ent trader,  into  the  hands  of  a  receiver.  The  bill  also  alleged  on  the 
part  of  several  complainants  that  as  to  the  purchase  of  their  goods  there 
was  such  fraudulent  representation  on  the  part  of  the  Baums  as  to  their 
solvency  and  means  that  it  was  manifest  the  purchase  was  made  by  the 
Baums  without  any  intention  of  paying  therefor,  and  as  to  all  such  goods 
in  possession  of  the  defendants  those  contract  creditors  prayed  a  rescis- 
sion of  the  trade  and  recaption.  On  December  28,  1888,  the  complain- 
ants filed  an  amendment  to  their  bill,  in  which  they  charge  that  Comer 
&  Co.  were  participants  in  this  fraudulent  conduct,  and  that  the  debt 
of  Comer  &  Co.  was  a  pretended  debt,  and  that  Comer  &  Co.,  with  act- 
ual notice  of  the  insolvent  condition  of  the  Baums,  received  the  liens 
and  mortgages  upon  which  they  rely;  that  the  defendants  deliberately 
bought  a  large  stock  of  goods  on  credit,  with  the  intent  not  to  pay  for 
v.43p.no.ll— 46 
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them;  that  they  deliberately  schemed  and  planned  to  get  an  immense 
stock  on  hand,  and,  confederating  with  Comer  &  Co.,  created  the  pref- 
erences and  liens  above  mentioned,  which  covered  the  entire  stock  of 
good^,  as  well  as  all  other  property  owned  by  the  defendants,  and  that 
in  these  frauds  Comer  &  Co.  participated.  Plaintiffs  insist  that  at  the 
time  of  the  failure  of  the  Baums  their  financial  condition  was  as  follows: 

Merchandiee,  as  indicated  by  the  receiver's  inventory  at  ten 

per  cent,  above  invoice  price,  -  -  -  -    $  31,457  91 

Notes  and  accounts  collected  by  the  receivers  thereafter  up  to 

March  1,  1889.  5.522  85 

Real  estate,  at  their  own  vahiation,  -  -  -  -  10,000  00 

Amount  of  all  other  notes,  accounts,  and  old  ft.  /cls.,  which 

are  regarded  by  the  receiver  as  being  wholly  worthless,   -  39,080  42 

Aggregating  assets  of         -  -  -  •  -  -       86,061  18 

LIABILITIES. 

Secured  debts  proved  before  the  master,  •  •  -  $  54,702  00 
Unsecured  creditors  who  proved  their  debts  before  the  master,  29,841  39 
Total  liabiliUes,      -  -    * 135,702  00 

— showing  that  the  Baums  were  wholly  unable  to  pay  $49,640.83,  and 
upon  their  own  showing  were  insolvent  to  that  amount.  It  appears, 
however,  from  the  report  of  the  receivers  that  by  the  most  diligent  ef- 
forts they  have  been  able  to  collect  less  than  $30,000  of  the  alleged  as- 
sets of  more  than  $80,000,  from  which  it  is  apparent  that  the  Baums  at 
the  time  of  their  failure  were  absolutely  in  debt  for  more  than  $100,000. 
This  is  an  enormous  degree  of  insolvency  for  a  business  like  that  of  the 
Baums,  carried  on  in  the  small  villages  of  Toomsboro  and  Irwinton.  The 
plaintiffs  insist  that  the  secret  contract  between  the  Baums  and  Corner 
&  Co.  was  a  fraud  to  give  to  the  Baums  a  delusive  credit,  or  that  it  had 
that  effect.  It  is  in  evidence  that  the  fact  of  its  secret  character,  and 
that  subsequent  creditors  had  no  knowledge  of  its  existence,  enabled 
the  Baums  to  purchase  large  quantities  of  goods  in  fraud  of  the  vendors 
and  to  the  advantage  of  Comer  &Co.;  that  in  May,  1888,  after  this 
agreement  on  the  part  of  the  Baums  to  execute  a  mortgage  to  Comer 
covering  their  entire  property  whenever  they  should  become  financially 
embarrassed,  the  Baums  stated  to  Bradstreet  that  they  were  worth  in 
the  neighborhood  of  $30,000  over  and  above  all  their  liabilities,  that 
there  were  no  incumbrances  whatever  upon  their  property,  and  that 
their  annual  business  amounted  to  about  $75,000.  '  In  November  the 
failure  came,  to  the  amount  of  $160,000  with  $30,000  of  assets  cov- 
ered with  mortgages  to  Comer  &  Co.,  and  with  second  mortgages  on  the 
same  stock  to  other  persons  for  about  $30,000. 

The  solicitors  for  Comer  &  Co.  rely,  of  course,  upon  the  report,  and 
insist,  by  virtue  of  the  mortgage  and  assignments  of  choses  in  action  to 
their  clients,  they  are  entitled  to  take  the  entire  fund,  or  so  much  there- 
of as  will  fully  discharge  their  indebtedness.  The  solicitors  for  the 
plaintiffs  object  to  this,  for  the  important  reasons:  (1)  Whether  the 
Baums  are  guilty  of  fraud  or  not,  that  the  execution  of  the  several  mort- 
gaged, which  the  plaintiffs  insist  were  all  made  as  part  of  a  scheme  to 
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dispose  of  the  entire  estate,  to  avoid  the  laws  of  the  state  relative  to  as- 
signments, and  were,  in  legal  contemplation,  an  attempt  to  make  an  as- 
signment, and,  failing  to  comply  with  any  of  the  requisites  of  the  stat- 
utes, they  are  void,  and  the  preferences  must  be  disregarded.  (2)  The 
plaintifl's  insist  that  the  master  erred  in  his  finding  that  the  Baums  were 
guilty  of  no  fraud  in  the  statement,  to  the  Bradstreet  Commercial  Agency 
and  to  the  credit  agent  of  Claflin  &  Co.  They  insist  that  they  were 
then  wholly  insolvent;  that  they  knew  their  condition,  and  misrepre- 
sented it,  and  as  the  consequence  defrauded  people  who  sold  them  goods 
for  credit.  (3)  They  insist  that  Comer  &  Co.  must  have  known  the 
financial  condition  of  the  Baums  at  the  time  of  the  secret  agreement  in 
March,  and,  if  so,  to  withhold -that  agreement  from  the  knowledge  of  ^ 
the  public  was  to  give  to  the  Baums  a  delusive  credit  to  the  advantage 
of  Comer  &  Co.,  who  had  this  agreement  to  mortgage,  and  to  the  injury 
of  subsequent  creditors.  That  if,  as  a  consequence  of  this  secret  agree- 
ment, loss  must  ensue  to  one  of  two  persons  dealing  with  the  Baums,  it 
must  iall  upon  that  person  concerned  in  the  secret  arrangement,  and  not 
on  him  who  was  not  aware  of  its  existence.  As  a  consequence  they  in- 
sist that  Comer  &  Co.,  who  were  at  fault,  should  be  made  to  bear  the 
loss.  (4)  They  insist  that,  as  the  Baums  obtained  the  goods  of  Fech- 
heimer  &  Co.  and  Comer  &  Co.  by  fraud  and  misrepresentation,  they  got 
no  title,  and,  having  no  title,  that  Comer  s  mortgage  did  not  attach,  and 
should  not  therefore  take  the  proceeds  of  their  goods,  which  they  insist 
were  sufficiently  identified.  (6)  They  insist  further  that  the  mortgage 
executed  to  Comer  &  Co.  on  the  13th  of  November  was  made  to  secure  a 
debt  pre-existing  at  the  time  of  the  purchases,  and  for  that  reason  that 
it  should  not  attach  as  against  their  right  to  recover  the  purchase  money. 
There  are  other  questions  made  by  the  report  and  the  exceptions  thereto, 
but  the  decision  must  be  controlled  by  those  above  stated. 

Do  the  several  mortgages  covering  the  entire  property  of  the  Baums 
and  the  assignment  of  their  choses  in  action  to  Comer  constitute  such 
an  attempt  to  avoid  the  law  of  the  state  as  to  voluntary  assignments  as 
to  justify  the  law  to  declare  this  invalid  for  failure  to  comply  with  the 
statute?  The  plaintifiTs  direct  the  attention  of  the  court  to  the  mortgage 
of  November  18,  1888,  covering  all  the  merchandise  and  real  estate 
given  to  secure  a  series  of  old  notes,  many  of  which  were  then  overdue, 
with  a  power  of  sale  authorizing  Comer  &  Co.  to  sell  the  mortgaged  prop- 
erty on  10  days'  notice,  execute  title  to  the  purchaser,  apply  the  pro- 
ceeds to  their  debts,  with  10  per  cent,  attorneys'  fees,  and  pay  over  the 
surplus,  if  any,  to  the  mortgagors  of  their  assigns;  also  to  the  assign- 
ment of  choses  in  action  aggregating  $50,000;  also  a  mortgage  on  No- 
vember 17th,  similar  to  that  of  November  13th,  covering  certain  other 
merchandise  that  had  been  omitted  in  the  first  mortgage ;  also  to  the 
fact  that  on  November  13th,  the  date  of  their  first  mortgage  to  Comer  & 
Co.,  the  Baums  executed,  as  appears  from  the  dates  of  the  mortgages 
themselves,  17  other  mortgages  covering  the  same  property  already 
mortgaged  to  Comer,  all  of  which  latter  mortgages  are  identical  in  form, 
and  given  to  secure  debts  to  the  amount  of  $28,130.70,  with  10  per 
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cent,  additional  in  attorneys'  fees.  Great  stress  is  laid  upon  the  fact  that 
all  of  these  mortgages  contained  power  of  sale,  with  direction  to  apply 
proceeds  to  the  debts  due  the  mortgagees,  with  this  notable  clause: 
*'The  surplus,  if  any,  to  be  paid  over  to  our  creditors."  Attention  is 
called  to  thfe  fact  that  there  was  no  equity  of  redemption  left  by  thede 
latter  mortgages,  and  it  is  insisted  that  there  was  an  absolute  appropria- 
tion of  the  property  to  the  mortgagees,  or,  as  the  plaintiff  insists,  to  the 
assignees.  Was  this  an  assignment  for  the  benefit  of  creditors?  The 
statute  of  the  state  upon  this  subject  can  be  found  in  the  act  of  the  gen- 
eral assembly  of  Georgia  of  1884,  p.  100.  This  act  provides:  In  all 
cases  where  voluntary  assignments  are  made  by  failing  or  insolvent  debt- 
'  ors  for  the  benefit  of  their  creditors  it  shall  be  the  duty  of  the  firm,  per- 
son, or  corporation  making  such  assignment  to  comply  with  certain  tech- 
nical requisites  of  the  act,  such  as  annexing  a  schedule  of  the  debts,  etc. 
These  statutes  are  very  strictly  construed  by  the  decisions  of  the  state 
appellate  court  against  the  debtor  and  his  assignee;  and,  when  the  in- 
strument of  assignment  is  not  prepared  in  compliance  with  the  statute, 
it  is  invariably  declared  to  be  null  and  void  as  an  assignment.  It  is 
proper,  at  this  point  of  the  discussion,  to  state  that  the  policy  of  the 
law  of  Georgia  authorizes  preferences  by  insolvent  debtors  to  creditors, 
Code,  §  1953,  providing  as  follows: 

"A  debtor  may  prefei  one  creditor  to  another,  and  to  that  end  he  may  hona 
fide  give  a  lien  by  mortgage  or  other  legal  means,  or  he  may  sell  in  payment 
of  the  debt,  or  he  may  transfer  negotiable  papers  as  collateral  security,  the  sur- 
plus in  such  cases  not  being  reserved  for  liis  own  benefit  or  that  of  any  other 
favored  creditor,  to  the  exclusion  of  other  creditors." 

The  last  clause  has  been  held  to  be  repealed  by  the  act  of  1866,  and 
the  surplus  may  now  be  controlled  to  other  favored  creditors.  Powell  v. 
Kelly,  82  Ga.  1,  9  S.  E.  Rep.  278.  The  argument  of  plaintiffs'  solicit- 
ors, that  the  mortgage  of  Comer  &  Co.  and  the  mortgages  of  the  17  other 
mortgagors  were  drawn  the  same  day,  and  that,  while  the  equity  of  re- 
demption was  preserved  in  the  former,  the  latter  mortgages  had  no 
such  feature,  but,  on  the  contrary,  provided  that  the  surplus  should  be 
distributed  to  the  general  creditors.  They  insist  that  the  entire  series 
of  conveyances  bearing  date  November  13,  1888,  shall  be  construed  to- 
gether as  indicating  the  purpose  of  the  makers,  and  the  disposition  to 
dispose  of  the  entire  property  by  a  voluntary  assignment.  They  insist, 
what  seems  to  be  indisputable,  that  the  indebtedness  of  the  Baums  re- 
ferred to  in  the  conveyances  of  that  date,  November  13, 1888,  aggregate 
$66,130.70  principal,  besides  interest  and  10  per  cent,  attorneys'  fees. 
This  is  exclusive  of  Comer  &  Co.'s  exclusive  mortgage  of  Novemt)er  17, 
1888.  Thus  they  had,  as  the  plaintifis  insist,  appropriated  their  entire 
assets  to  the  payment  of  cetrtain  preferred  creditora  having  claims  aggre- 
gating nearly  three  times  the  value  of  their  assets.  They  insist  this  is  an 
assignment.  The  plaintifis  lay  stress  on  White  v.  Cotxhauaeny  129  U.  S. 
329,  9  Sup.  Ct.  Rep.  309.  That  case  resulted  from  an  attempt  by  a 
creditor  to  secure  an  illegal  preference  in  the  face  of  a  statute  which  was 
enacted  to  secure  absolute  equality  among  the  creditors  of  an  insolvent 
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debtor,  the  language  of  the  law  being:  "Every  provision  in  any  assign- 
ment providing  for  the  payment  of  one  debt  or  liability  in  preference  to 
another  shall  he  void,  and  aU  debts  and  liabilities  within  the  provision 
of  the  assignment  shall  be  paid  pro  rata  from  the  assets  thereof."  "The 
main  object  of  this  legislation,"  said  Mr.  Justice  Harlan  in  rendering 
the  opinion  of  the  court,  "is  manifest.  It  is  to  secure  equality  of  right 
among  the  creditors  of  the  debtor  who  makes  a  voluntary  assignment  of 
his  property."  liiis  is  widely  variant,  as  we  have  seen,  from  the  law  of 
Georgia.  We  gather  from  the  opinion  just  cited  that,  in  Illinois,  a 
debtor,  when  financially  embarrassed,  may  in  good  faith  compromise 
liabilities,  sell  or  transfer  property  in  payment  of  his  debts,  or  mortgage  or 
pledge  it  as  security  for  debts,  or  create  a  lien  upon  it  by  means  even  of 
a  judgment  confessed  in  favor  of  his  creditors.  This  language  has  ref- 
erence to  the  action  of  the  debtor  while  he  retains  dominion  over  his 
property;  "but  when,"  as  announced  in  what  Justice  Harlan  terms  the 
*  leading  case'  upon  this  subject  in  the  supreme  court  of  Illinois,  (Preston 
v.  Spaulding,  120  111.  208,  10  N.  E.  Rep.  903,)  "he  reaches  the  point 
where  he  is  ready  and  determines  to  yield  the  dominion  of  his  property, 
and  makes  an  assignment  for  the  benefit  of  his  creditors,  under  the  stat- 
ute, this  act  declares  that  the  effect  of  such  assignment  shall  be  the 
surrender  and  conveyance  of  all  his  estate  not  exempt  by  law  to  his  as- 
signee,— rendering  void  all  preferences,  and  bringing  about  the  distribu- 
tion of  his  whole  estate  equally  among  his  b(ma  fide  creditors;  and  we 
hold  that  it  is  within  the  spirit  and  intent  of  the  statute  that  when  the 
debtor  has  formed  a  determination  to  voluntarily  dispose  of  his  whole 
estate,  and  has  entered  upon  that  determination,. it  is  immaterial  into 
how  many  parts  the  performance  or  execution  of  his  determination  may 
be  broken, — the  law  will  r^ard  all  acts  having  for  their  object  and  effect 
the  disposition  of  his  estate  as  parts  of  a  single  transaction,  and,  on  the 
execution  of  the  formal  assignment,  it  will,  under  the  statute,  draw  to 
it,  and  the  law  will  regard  as  embraced  within  its  provisions,  all  prior 
acts  of  the  debtor  having  for  their  object  and  purpose  the  voluntary 
transfer  or  disposition  of  his  estate  to  or  for  creditors;  and,  if  any  prefer- 
ences are  shown  to  have  been  made  or  given  by  the  debtor  to  one  cred- 
itor over  another  in  such  disposition  of  his  estate,  full  effect  will  be  given 
the  assignment,  and  such  preferences  will,  in  a  court  of  equity,  be  de- 
clared void,  and  set  aside  as  in  fraud  of  the  statute." 

If  that  were  the  law  of  Georgia,  we  should  be  obliged,  in  our  judg- 
ment, to  adopt  the  reasoning  of  the  plaintiffs'  solicitor,  and  be  governed 
thereby.  Is  it  tru^,  however,  that  to  obtain  equality  between  the  cred- 
itors of  an  insolvent  debtor  is  the  purpose  of  l^islation  in  the  state?  It 
is  clearly  otherwise.  This  appears,  not  alone  from  the  language  of  the 
statute,  but  from  repeated  and  the  latest  decisions  of  the  supreme  ap- 
pellate court  of  the  state.  We  have  seen  that  the  Code  provides:  "A 
debtor  may  prefer  one  creditor  to  another,  and  to  that  end  he  may,  bona 
fide,  give  a  lien  by  mortgage  or  other  legal  means,  or  may  sell  in  pay- 
ment of  the  debt,  or  he  may  transfer  negotiable  papers  as  collateral  se- 
curity." ^  Section  1953.  In  the  case  of  Powell  v.  KeUy,  82  Ga.  1,  9  S.  E. 
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Rep.  278,  a  case  decided  long  after  the  enactment  of  the  assignment  act 
upon  which  the  plaintiffs  rely,  the  supreme  court  holds: 

"The  actMoes  not  prescribe  any  particular  manner  or  form  in  which  a 
debtor  may  prefer  one  creditor  to  another.  In  our  opinion  he  may  do  it  by 
an  assignment  of  all  his  property  to  one  creditor  or  a  class  of  creditors,"  etc. 

The  court  then  proceeds  to  meet  the  arpjument  that  the  preference 
therein  described  would  be  a  virtual  repeal  of  the  policy  of  the  legisla- 
ture in  regard  to  assignments,  and  says:  "These  acts,  [meaning  the 
statutes  upon  which  plaintiffs  here  rely,]  as  will  be  seen  by  reference 
thereto,  apply  only  to  assignments,'^  etc.  In  that  case  the  preference 
was  made  by  a  sale  to  the  preferred  creditors  of  a  part  of  the  debtor's 
property,  and  the  other  portion  was  sold  to  other  creditors.  It  follows 
logically,  as  the  purpose  of  the  law  of  Illinois  was  wholly  different  as  to 
preferences  from  the  law  of  Georgia,  a  decision  in  WhUe  v.  Ootzhausen  is 
not  to  be  regarded  as  controlling  upon  the  question  in  controvers}'  here. 
The  mortgage  to  Comer  &  Co.  was  made  in  consequence  of  a  promise  by 
the  Bauras  to  give  them  a  preference  in  case  of  subsequent  embarrassment. 
It  was  made  and  delivered  before  the  remaining  mortgages  were  exe- 
cuted. Comer  &  Co.  for  themselves  had  carefully  provided  against  the 
financial  embarrassments  which  now  surrounded  their  debtors,  and  the 
laws  of  Georgia  are  not  in  conflict  with  the  ancient  and  salutary  maxim, 
^^vigilantibua  non  dormenHbusjura  siihveniunV^  "It  is  not  to  be  disputed," 
says  Mr.  Justice  Woods,  {Blennerhasaett  v.  Sherman^  105  U.  S.  100,) 
"that,  except  as  forbidden  by  the  bankrupt  law,  a  debtor  has  the  right 
to  prefer  one  creditor  over  another,  and  that  the  vigilant  creditor  is  en- 
titled to  the  advantage  secured  by  his  watchfulness  and  attention  to  his 
own  interest.*' 

It  is  insisted,  however,  by  the  plaintiffs  that  the  mortgage  to  Comer 
&  Co.  is  void  as  creating  a  preference,  because  it  contains  a  provision 
that  the  surplus,  if  any,  after  satisfaction  of  the  debt  is  to  be  returned 
to  the  mortgagors,  the  Baums.  It  is  sufficient,  in  reply  to  this  proposi- 
tion, to  cite  the  case  of  Calloway  v.  Bank,  54  Ga.  441,  in  which  we  find 
that  "where  one  in  failing  circumstances  made  a  mortgage  with  a  power  of 
sale,  on  which  he  procured  money  to  be  loaned  to  him,  and  the  power  of 
sale  provided  that  if  the  property  brought  more  at  the  sale  than  the  debt, 
the  surplus  was  to  be  reserved  to  the  mortgagors,  it  is  held  that  this  was 
not  such  a  reservation  of  a  trust  or  benefit  to  the  mortgagor  as  made  the 
mortgage  and  power  of  sale  fraudulent.  Judge  McCay,  delivering  the 
opinion,  says:  "The  surplus  in  such  a  case  is  no  benefit  to  himself. 
The  land  is  subjected  to  his  creditors."  See,  also,  Lay  v.  SeagOy  47  Ga. 
82.     Upon  this  point  we  must  overrule  the  objections  to  the  mortgage. 

It  is  further  insisted  by  the  plaintiffs  that  what  they  term  the  secret 
agreement  of  March  10th,  by  which  Comer  &  Co.  received  the  promise 
of  the  Baums  to  prefer  them,  was  a  fraud  on  other  creditors  to  the  ex- 
tent that  it  was  withheld  from  the  record,  and  that  the  Baums  were  thus 
given  a  delusive  credit,  thus  enabling  them  to  obtain  the  goods  of  the 
plaintiffs  without  either  the  ability  or  the  intention  of  paying  for  them. 
This  instrument  is  nothing  more  than  an  agreement  to  prefer  in  case  of 
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insolvency.  The  law  of  Georgia  authorizing  an  insolvent  debtor  to  pre- 
fer a  creditor,  it  is  difficult  to  perceive  why  a  promise  to  prefer  in  itself 
can  be  regarded  as  the  beginning  of  fraud.  Great  reliance  is  placed  by 
the  plaintiffs  upon  the  case  of  Blennerhnsseit  v.  Shemmnj  105  U.  S.  100, 
as  authority  to  support  their  view  of  this  transaction.  But  it  is  easy  to 
distinguish  that  case  from  this.  There  an  instrument,  a  mortgage,  by 
the  law  should  have  been  recorded,  but  was  withheld  from  record.  Here 
the  instrument  was  merely  a  promise  to  give  a  mortgage,  and  there  is 
no  provision  of  the  state  law  for  the  record  of  such  a  paper.  It  has  been 
held  by  the  supreme  court  of  this  state  that  the  registration  of  such  con- 
veyances only  as  are  required  by  law  to  be  registered  is  constructive  no- 
tice to  all  subsequent  purchasers.  Williams  v.  Logan,  32  Ga.  165.  I^ 
follows,  therefore,  to  have  registered  this  paper  would  have  been  a  nul- 
lity. The  agreement  in  question  between  Comer  &  Co.  and  Baum  & 
Co.,  had  it  been  merely  in  parol,  Comer  &  Co.  having  performed  their 
part  of  the  contract,  would  have  been  as  valid  as  if  in  writing.  We 
know  of  no  obligation  which  requires  Comer  &  Co.  to  publish  such  an 
agreement  had  with 'one  of  their  customers.  In  BlennerhaeseUv.  Sher- 
man, the  creditor,  to  use  the  language  of  the  court,  actively  concealed 
the  mortgage,  and  represented  the  debtor  as  having  a  large  estate  and 
unlimited  credit.  Nothing  of  the  sort  appears  here..  In  the  case  of 
Nedin  v.  WeUs,  104  U.  S.  428,  the  single  question  was  whether,  under 
the  laws  of  Utah  in  force  at  that  time  of  the  transaction,  a  junior  mort- 
gage, taken  without  notice,  actual  or  constructive,  of  a  prior  mort- 
gage, is  to  be  preferred  in  its  lien  to  a  mortgage  prior  in  execution  but 
subsequently  recorded.  Mr.  Justice  Matthews  for  the  court  held  that 
•there  arose  a  duty  on  the  part  of  Neslin,  the  vendor,  to  record  his  pur- 
chase-money mortgage  towards  all  who  might  become  subs^uent  pur- 
chasers for  value  in  good  faith,  a  breach  of  which  in  respect  to  Kerr, 
the  subsequent  mortgagee  without  notice,  constitutes  such  negligence  and 
laches  as  in  equity  requires  that  the  loss,  which  in  consequence  thereof 
must  fall  on  one  of  the  two,  shall  be  borne  by  him  by  whose  fault  it  was 
occasioned.  Not  only,  therefore,  does  it  appear  that  Comer  <&  Co.  had 
no  opportunity  to  register  this  paper,  but  that  if  registered  it  would  have 
been  a  nullity  as  a  notice;  and,  it  not  appearing  that  they  had  any  pur- 
pose to  participate  in  any  subsequent  fraud  of  the  Baums  on  other  par- 
ties, it  must  be  registered  merely  as  a  vigilant  effort  on  their  part  to  pro- 
vide for  possible  insolvency  of  that  firm,  in  whose  solvency  they  were  so 
deeply  concerned.  To  repeat  the  language  of  Mr.  Justice  Woods  in 
Blennerkassett  v.  Sherman ,  «upra,  "it  is  not  to  be  disputed  that  a  debtor 
has  the  right  to  prefer  one  creditor  over  another,  and  that  a  vigilant  cred- 
itor is  entitled  to  the  advantage  secured  by  his  watchfulness  and  atten- 
tion to  his  own  interests;"  and,  conceding  that  this  is  in  effect,  as  in- 
sisted by  plaintiffs,  an  unrecorded  mortgage,  they  are  met  by  the  fol- 
lowing announcement  immediately  succeeding  that  just  quoted:  "  Nei- 
ther can  it  be  denied  that  the  mere  failure  to  record  a  mortgage  is  not  a 
ground  for  setting  it  aside  for  the  benefit  of  subsequent  creditors,  who 
have  acquired  no  specific  lien  on  the  property  described  in  the  mort- 
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gage.''  After  careful  consideration,  we  sustain  the  master's  report  on 
all  grounds  with  reference  to  the  mortgages  of  Comer  <fe  Co.  They  are 
entitled  to  be  paid  principal  and  interest  from  the  fund  in  the  custody  of 
the  court. 

It  is  objected  that  they  are  not  entitled  to  attorneys'  fees.  This,  how- 
ever, was  a  part  of  the  contract  expressed  in  the  mortgage,  and  is  as  valid 
as  any  other  stipulation  therein.  This  precise  question  has  been  de- 
cidecl  by  the  supreme  court  of  Georgia  in  the  case  of  McCaU  v.  Waller, 
71  Ga.  287,  nor  does  it  matter  that  the  mortgage  was  not  foreclosed. 
Comer  &  Co.  having  been  enjoined,  the  court  took  jurisdiction  of  the 
whole  matter,  and  their  mortgage  will  be  considered  as  foreclosed  by  the 
decree  here. 

With  reference  to  the  mortgage  executed  by  the  Baums  to  Comer  & 
Go.  on  November  17th,  we  think  it  merely  an  attempt  to  perfect  the 
original  mortgage,  it  being  intended  to  cover  certain  merchandise  which 
had  been  omitted  from  the  first  because  it  was  not  in  the  store. 

With  reference  to  the  assignment  of  choses  in  action  aggregating  some 
$50,000,  executed  on  November  16, 1888,  by  the  Baums  to  Comer,  with 
a  power  to  collect,  compromise,  or  settle  the  same,  and  apply  the  pro- 
ceeds to  his  indebtedness,  it  is  insisted  by  the  plaintiffs  that  this  is  a  vol- 
untary assignment,  and  should  have  been  made  in  compliance  with  the 
law  of  Georgia  relative  to  such  assignment.  To  secure  the  debt  for 
which  the  mortgages  to  Comer  &  Co.  were  given,  the  Baums,  on  the 
16th  day  of  November,  executed  a  written  assignment,  which  contains 
this  language: 

"We  hereby  assign  and  transfer  unto  them  all  book-accoubts,  notes,  and 
mortgages  now  in  our  possession,  and  belonging  to  us,  including  those  be- 
longing and  appertaining  to  the  business  now  being  done  by  us  at  Tooms- 
boro,  in  Wilkinson  Co.,  and  Dublin,  in  Lawrence  Co.,  the  aggregate  amount 
of  which  is  about  fifty  thousand  dollars,  more  or  less,  a  correct  tist  of  which 
we  agree  to  furnish  said  H.  M.  Comer  &  Co.  as  soon  as  practicable,  to  be 
hereunto  attached." 

Comer  &  Co.  were  given  the  power  to  make  such  compromises  of  these 
notes  and  accounts  as  they  thought  proper,  to  pay  the  proceeds  on  their 
debt,  and  to  return  to  the  Baums  such  accounts,  notes,  and  mortgages 
as  may  remain  uncollected.  This,  in  our  judgment,  is  a  voluntaiy  as- 
signment by  a  debtor  who  has  parted  with  the  custody  of  all  the  re- 
mainder of  his  property,  and  who  was  known  to  the  assignees  to  be  in- 
solvent. It  is  therefore  an  assignment  in  the  meaning  of  the  act  of  Sep- 
tember 28,  1881,  and,  not  being  accompanied  by  the  sworn  schedule 
and  statement  of  assets  required  by  the  statute,  it  must  be  declared  void, 
and  the  sums  collected  by  the  receiver  from  such  choses  in  action  as 
were  included  in  this  assignment  will  be  distributed  to  the  creditors  of 
the  Baums  under  the  usual  rule. 

With  reference  to  all  those  mortgages  which  contain  a  clause  that  the 
surplus  existing  after  the  payment  of  the  debts  due  the  mortgagees 
therein  mentioned  shall  be  paid  over  to  the  creditors  of  the  mortgagors, 
they  are,  in  our  judgment,  likewise  voluntary  assignments  for  the  bene- 
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fit  of  creditors.  They  come  fully  up  to  the  rule  laid  down  in  Burrill  on 
Assignments,  §  6.  Tbey  constitute  an  absolute  appropriation  of  the 
property  for  the  payment  of  the  debts  of  the  creditors  of  the  Baums. 
None  of  them  contain  any  reservation  of  the  equity  of  redemption.  They 
pass,  therefore,  both  the  legal  and  the  equitable  title  beyond  the  control 
of  the  assignor,  and  the  persons  accepting  them,  had  they  been  tech* 
nically  perfect  as  assignments,  would  have  assumed  the  trust  to  collect 
any  resulting  surplus,  and  disburse  the  same  to  the  indebtedness  of  the 
Baums.  Martin  v.  Havsmariy  14  Fed.  Rep.  160;  (Sapp  v.  DiUman^  21 
Fed.  Rep.  15.  A  Georgia  case  precisely  in  point  is  Coggins  v.  Stephens^ 
73  Ga.  414.  There  the  conveyance  was  made  in  consideration  of  $870, 
"a  part  of  which  was  to  be  paid  to  Silvey  &  Dougherty,  and  the  remain- 
der to  debts,  I,  Faulkner,  am  owing."  Coggins,  on  the  execution  of 
this  instrument,  took  possession  of  the  property,  paid  off  a  mortgage^, 
/a.  which  had  been  levied  thereon,  and  certain  other  debts.  The  su- 
preme court  held  this  transaction  to  be  a  voluntary  assignment  by  Faulk- 
ner to  Coggins  in  trust  that  Coggins  would  pay  his  debts,  and  that  as  an 
assignment  it  was  void  because  not  in  compliance  with  the  technical 
requisites  of  the  statute.  This  wise  and  salutary  law,  the  court  says, 
when  invoked,  should  be  enforced  according  to  its  express  terms,  and  in 
a  liberal  spirit,  to  suppress  the  evil  at  which  it  aims  a  blow.  In  Oritten' 
den  V.  Coleniauj  70  Ga.  298,  we  held  that  this  act  must  be  liberally  con- 
strued in  favor  of  creditors  and  strictly  against  the  debtor  and  his  as- 
signee. These  mortgages,  which  we  hold  as  constituting  voluntary  as- 
signments conformably  to  the  law,  must  be  held  invalid,  and  the  court 
will  inquire,  if  it  becomes  necessary  to  do  so,  as  to  the  existence  of  the 
alleged  debts  they  were  nominally  given  to  secure.  It  is  by  no  means 
satisfied  from  the  evidence  that  such'  debts  existed. 

With  reference  to  the  mortgage  of  S.  Waxelbaum  the  master  made  no 
finding  thereon.  It  stands  upon  an  independent  footing,  and,  if  not 
settled  by  consent  of  the  parties,  will  be  disposed  of  by  the  court  in  ac- 
cordance with  its  equities. 

The  court  is  unable  to  assent  to  the  finding  of  the  master  that  the 
Baums  were  guilty  of  no  fraud  in  the  purchases  from  Fechheimer  &  Co. 
and  Claflin  <&  Co.  Upon  this  subject  it  is  sufficient  to  say  that  the  evi- 
dence has  not  removed  the  impression  which  was  formed  by  the  court 
and  announced  in  the  decision  granting  an  injunction  and  appointing  a 
receiver.  It  is  however  true  that  the  evidence  offered  by  the  plaintiff 
does  not  suflQciently,  in  the  opinion  of  the  court,  identify  and  distin- 
guish the  goods  so  purchased  as  to  justify  an  order  for  recaption.  This 
holding  is  perhaps  not  very  important  to  the  parties  in  view  of  the  small 
amount  which  will  probably  remain  after  the  mortgages  of  Comer  &  Co. 
receive  their  share  of  the  fund  in  the  hands  of  the  court.  The  court  is 
not  satisfied  from  its  consideration  of  the  evidence  with  the  measure  of 
identification  upon  which  the  solicitors  havQ  thought  proper  to  rely. 

In  consideration  of  the  premises,  it  will  be  decreed  that  the  mortgage^ 
of  Comer  &  Co.,  principal,  interest,  and  attorneys'  fees,  shall  be  paid, 
as  far  as  that  fund  will  suffice,  from  the  proceeds  of  the  sale  of  the  prop- 
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erty  upon  which  the  lien  of  sach  mortgages  attached,  after  certain 
charges  thereon  hereafter  to  be  indicated.  The  17  mortgages  which 
have  been  decided  to  constitute  an  assignment  void  under  the  stat- 
ute will  be  so  declared,  and  the  right  of  the  alleged  mortgagees  thereof 
to  participate  as  general  creditors  will  be,  if  necessary,  further  exam- 
ined. The  assignment  of  choses  in  action  hereinbefore  mentioned  as 
likewise-void  under  the  statute  will  be  so  declared,  and  the  sum  hereto- 
fore or  hereafter  collected  on  such  choses  in  action  will  be  distributed 
among  the  creditors.  Messrs.  Patterson  &  Hodges,  solicitors  for  com- 
plainants, whose  bill  brought  the  fund  into  the  custody  of  the  court,  and 
by  whose  professional  labors  all  the  general  creditors  will  have  been 
benefited,  will  be  accorded  from  such  fund  appropriate  compensation  for 
their  services,  in  accordance  with  the  precedent  fixed  in  Railroad  v. 
PcUuB,  113  U.-S.  116,  5  Sup.  Ct.  Rep.  387.  This  will  be  5  per  cent, 
on  the  entire  fund  collected  by  the  receivers. 

This  being  an  equity  cause,  in  which  the  question  of  liability  of  cost 
is  one  for  the  discretion  of  the  court,  the  costs  will  be  assessed  in  accord- 
ance with  what  appears  to  be  the  equities  of  the  case  as  afiecting  cost. 
That  Fechheimer  &  Co.  were  grossly  defrauded,  there  can  be,  in  the 
opinion  of  the  court,  no  doubt.  The  statement  to  Bradstreet  by  the 
Baums,  that  their  property  was  unincumbered  at  a  time  when  they  were 
under  a  written  private  promise  to  Comer  &  Co.  to  execute  a  mortgage 
for  every  farthing  of  its  value,  was  the  grossest  fraud.  It  is  true  that 
the  evidence  does  not  connect  Comer  &  Co.  with  that  fraud,  but  they 
must  have  known  that  the  Baums  were  buying  goods  largely  on  credit, 
and  they  also  knew  that  in  case  of  possible,  and  it  is  not  an  extreme  state- 
ment to  say  probable,  collapse  of  the  latter  that  the  private  agreement 
in  their  possession  would  utterly  deprive  subsequent  creditors  of  the  op- 
portunity to  recover  the  purchase  price  of  their  goods.  It  was  the  pri- 
vate agreement,  then,  which  was  the  occasion  of  the  great  losses  of  Fech- 
heimer &  Co.  and  Claflin  &  Co. ,  for  it  is  not  to  be  supposed  that  merchants 
of  character  and  intelligence  would  give  credit  to  men  who  had  obliged 
themselves  to  prefer  a  particular  creditor  to  the  extent  of  their  entire 
estate.  This,  indeed,  is  the  evidence.  The  plaintiffs  were  wholly  justi- 
fied in  filing  their  bill.  They  knew  nothing  of  the  secret  agreement. 
It  was  this  secret  agreement  to  prefer,  and  the  preference  made  in  con- 
sequence thereof,  which  has  in  large  measure  defeated  their  recovery  of 
the  greater  portion  at  least  of  their  demands.  Under  all  of  these  facts, 
upon  which  we  have  been  compelled  to  maintain  these  preferences,  to 
express  the  sense  of  the  court  of  the  injuries  to  the  mercantile  community 
by  contracts  of  this  secret  nature,  it  is  in  the  judgment  of  the  court  its 
duty  to  assess  all  the  costs  save  the  charge  against  the  fund  for  Patter- 
son &  Hodges  against  the  Baums  and  against  H.  M.  Comer  &  Co. 
jointly  and  severally,  and  it  will  be  decreed  accordingly. 
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Smith  v.  Florida  Cent.  &  W.  R.  Co.  et  al. 
(CircuU  Cow%  N.  D.  FUyrida.    August,  1890.) 

Nboottablb  Inbtbuments-oRailkoad  Bokdb— Bona  Fidb  Holdeb— Fraud. 

In  a  suit  to  enXoitse  the  collection  of  railroad  bonds  which  had  been  declared 
fraudulent  it  appeared  that  the  bonds  were  given  to  a  firm  of  which  plaintiff  was 
a  member  in  payment  for  work  alleged  to  have  been  done  for  the  railroad  com- 
pany, sud  that  another  member  of  said  firm  was  an  active  participant  in  the  fraud 
whicn  rendered  the  bonds  invalid.    Held^  that  plaintiff  was  not  an  innocent  holder. 

In  Equity. 

C.  L,  Robinson^  C.  K.  Davis,  and  /.  TT,  Losey^  for  complainant. 

John  A.  Henderson y  for  defendants. 

Speer,  J.  This  is  a  bill  filed  by  the  complainant,  who  avers  him- 
self to  be  a  citizen  of  the  state  of  Wisconsin,  residing  at  La  Crosse  in 
that  state,  against  the  Florida  Central  &  Western  Railroad  Company,  a 
corporation  created  by  and  under  the  laws  of  the  state  of  Florida,  hav- 
ing its  place  of  business  at  Jacksonville  in  said  state;  the  Florida  Central 
Railroad  Company,  a  corporation  created  by  and  under  the  laws  of  the  state 
of  Florida,  having  its  place  of  business  at  Jacksonville,  in  this  district, 
against  Sir  Edward  J.  Reede,  who  is  an  alien,  and  the  subject  of  the 
queen  of  Great  Britain  and  Ireland,  and  against  J.  Frederick  Schutte, 
Jans  Prins,  Adrianus  Prins,  and  28  others,  who  are  aliens  and  subjects 
of  the  king  of  the  Netherlands,  and  against  the  Guarantee  Trust  & 
Safe-Deposit  Company,  a  corporation  created  by  the  laws  of  the  state  of 
Pennsylvania,  and  a  citizen  of  that  state.  The  bill  is  brought  to  en- 
force the  collection  of  376  bonds  of  the  Florida  Central  Railroad  Com- 
pany for  $1,000  each,  which  will  be  hereafter  more  particularly  de- 
scribed. It  is  one  of  several  cases,  which  it  seems  have  sought  to  avoid 
the  decision  of  this  court,  subsequently  affirmed,  in  Schutte  v.  Railroad 
Co.  103  U.  S.  127.  The  history  of  this  litigation  is  familiar.  The  de- 
cree in  the  Schutte  Case  was  rendered'  in  this  court  by  Mr.  Justice  Brad- 
ley, as  circuit  justice.  That  decree  held  that  the  trustees  of  the  inter- 
nal improvement  fund  of  the  state  of  Florida  had  the  first  lien  upon 
this  and  other  railroads  to  secure  the  sum  of  $464,175.37,  with  interest 
thereon  since  March  20,  A.  D.  1869,  at  the  rate  of  8  per  cent,  per  an- 
num. That  the  complainants,  who  are  many  of  them  defendants  here, 
should  have  a  second  lien  upon  both  railroads  before  mentioned,  and 
upon  the  entire  interests  of  the  Jacksonville,  Pensacola  &  Mobile  Rail- 
road Company  between  Quincy  and  Chattahoochee,  to  the  amount  of  all 
the  bonds  of  the  state  of  Florida  held  and  owned  by  them,  mentioned 
in  the  pleadings  in  the  case,  and  numbered  3,000  and  under,  together 
with  the  interest.  That  the  amount  of  said  state  bonds  now  owned  by 
the  complainants  was  $2,751,000,  and  the  interest  now  matured  amounted 
to  $1,655,001.  That  the  complainants  had  a  first  lien  upon  the  rail- 
road running  from  I^ake  City  to  Jacksonville  to  the  amount  of  the  bonds 
of  the  state  of  Florida  exchanged  for  the  bonds  of  the  Florida  Central 
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"Railroad  Company,  numbered  3,001  and  upwards,  held  and  owned  by 
them,  with  the  interest.  The  amount  of  the  last-numbered  bonds  is 
$197,000,  and  the  amount  of  interest  now  matured  is  $118,515.20. 
That  the  railroad  and  property  and  franchises  extending  from  Lake 
City  to  Chattahoochee,  Including  the  branch  road  to  Monticello,  men- 
tioned in  the  bill  of  complaint  in  this  case,  and  the  railroad  from  Talla- 
hassee to  St.  Marks,  and  the  property  and  franchises  pertaining  thereto^ 
be  each  sold  subject  to  the  lien  thereon,  fixed  by  the  decree  to  satisfy 
the  lien  of  the  said  complainants  thereon.  That  the  sale  be  made  by 
Sherman,  Conante,  and  Hawkins,  as  special  masters,  and  be  advertised 
for  at  least  90  days  before  the  day  of  sale  in  some  newspaper  of  general 
circulation  published  in  Jacksonville,  and  also  in  some  newspaper  of 
general  circulation  published  in  the  state  of  New  York.  That  the  pur- 
chaser or  purchasers  at  said  sale  may  deposit  with  said  special  masters 
in  payment  of  his  or  her  bid  the  said  Florida  state  bonds  numbered 
3,000  or  under,  in  the  proportion  which  the  whole  amount  of  the  bid 
bears  to  the  whole  amount  of  the  said  state  bonds  outstanding,  and  97 
numbered  3,001  or  under,  and  the  interest  matured  thereon,  which  is 
$4,406,001.60.  Hfth.  That  the  said  railroad  from  Jacksonville  to  Lake 
City  be  sold  by  the  said  special  masters  at  the  same  time  to  satisfy  the 
lien  of  complainants  declared  by  the  decree.  That  the  purchaser  or 
purchasers  at  said  sale  shall  be  authorized  to  deliver  to  the  special  mas- 
ters, in  payment  of  the  bid,  said  bonds  of  the  state  of  Florida  num- 
bered 3,001  and  upwards,  in  the  proportion  which  the  whole  amount 
of  the  bid  bears  to  the  whole  amount  of  said  state  bonds  outstanding, 
numbered  last  as  aforesaid;  that  is,  $315,515.20.  Siaih.  That  the  biil- 
ance  of  every  bid  for  either  of  the  roads  hereby  directed  to  be  sold 
above  the  amounts  to  be  paid  in  bonds  shall  be  paid  in  cash,  and  at 
the  time  of  said  sale,  and,  if  not  paid  at  once,  the  masters  shall  imme- 
diately reoffer  said  property  for  sale,  etc.  The  amount  paid  in  cash  at 
either  of  the  sales  shall  be  paid  into  court  by  the  masters,  to  be  dis- 
posed pf  by  the  court  on  the  coming  in  of  the  said  master's  report. 
After  said  sale  or  sales  shall  be  confirmed  the  purchaser  or  purchasers 
shall  be  placed  immediately  in  possession  of  the  property  purchased. 
Seventh.  That,  unless  the  purchaser  of  the  railroad  from  Lake  City  to 
Chattahoochee,  and  the  branch  to  Monticello,  and  the  railroad  from 
•  Tallahassee  to  St.  Marks,  shall,  within  one  year  from  the  date  of  the  sale 
thereof,  discharge  and  satisfy  the  liens  of  the  trustees  of  the  internal  im- 
provement fund  of  the  state  of  Florida  thereon,  respectively,  as  herein- 
before declared,  then  the  said  railroad  property  and  franchises  thereto 
respectively  pertaining  extending  from  Lake  City  to  Quincy,  including 
the  branch  road  to  Monticello,  and  the  railroad  property  and  franchises 
thereto  belonging  extending  from  Tallahassee  to  St.  Marks,  shall  be  taken 
possession  of  and  sold  by  the  marshal  of  the  United  States  for  said  dis- 
trict, separately,  to  satisfy  the  liens  thereon  respectively  fixed  by  this 
decree,  and  said  decree  shall  be  advertised  to  take  place  at  Tallahassee, 
in  said  state,  in  a  newspaper  of  general  circulation  published  in  said 
Tallahassee,  and  also  in  a  newspaper  of  general  circulation  published  in 
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the  city  of  New  York,  at  least  90  days  before  the  day  of  sale;  and  the 
purchaser  or  purchasers  at  said  sale  or  sales  may  pay  io  the  marshal 
for  satisfaction  of  their  bid  for  either  of  said  roads  the  bonds  which  are 
a  lien  upon  said  road, — that  is,  the  bonds  to  pay  which  the  last  ven- 
dor exists  as  declared  by  this  decree,  in  the  proportion  which  the  whole  bid 
bears  to  the  whole  amount  of  bonds,  which  were  a  lien  as  aforesaid  on  said 
road,  and  shall  pay  the  balance  in  cash  at  the  time  of  said  sale,  and 
the  marshal  shall  return  said  bonds  so  received  by  him  and  the  bal- 
ance, if  any,  of  cash  into  court,  to  be  disposed  of  as  the  court  shall  di- 
rect. This  decree  was,  upon  appeal,  aflfinned  by  the  supreme  court  of 
the  United  States  in  the  case  of  RnUroad  Ck>8.  v.  SchuUe^  above  mentioned. 
The  bill  before  the  court  prays  that  all  proceedings  subsequent  to  the 
decree  above  mentioned  in  the  SchiiUe  Case  made  as  to  the  balance  be 
evaded  and  annulled  and  set  aside,  or  that  the  decree  may  be  so  mod- 
ified that  plaintiffs  rights  may  be  established  in  said  suit,  and  said 
property  resold.  He  prays  further  that  the  entire  line  of  railroad  from 
Jacksonville  to  Lake  City,  and  all  property  appurtenant  thereto,  may 
be  decreed  to  be  subject  to  and  charged  with  the  mortgage  lien  in  favor 
of  the  plaintiff  for  the  amount  of  his  said  bonds  and  interest  thereon, 
and  that  the  said  property  may  be  sold  to  satisfy  the  same,  or  that  his 
rights  in  the  premises  against  those  who  claim  the  property  under  the 
decree  may  be  enforced  upon  such  terms  as  may  be  equitable,  and  that 
he  may  have  the  benefits  of  the  provision  of  the  statutes  of  the  state  of 
Florida,  which  created  a  lien  on  said  railroad  for  the  security  and  pay- 
ments of  his  bonds;  that  the  defendants,  and  each  of  them,  may  be  en- 
joined from  operating  said  railroad,  or  in  any  way  interfering  with  it  or 
any  of  said  property,  pending  this  action;  that  a  receiver  of  said  rail- 
road and  property  may  be  appointed  by  the  court  pending  this  litiga- 
tion; that  the  defendants,  and  especially  the  defendant  the  Florida  Cen- 
tral &  Western  Railroad  Company,  may  account  for  the  rents  and  prof- 
its of  said  railroad  and  property  since  it  has  had  possession  thereof. 
There  is  a  prayer  for  subpoena  as  to  all  the  parties  heretofore  men- 
tioned. 

Without  stating  more  in  detail  the  voluminous  record  in  this  case, 
which,  under  the  stipulations,  involves  1,472  pages  of  printed  matter, 
and  besides  all  of  the  other  evidence  taken,  which  is  voluminous,  the 
ascertainment  of  the  right  of  the  controversy  will  be  p;reatly  facilitated 
by  the  consideration  of  the  case  of  Trask  v.  BaUroad  Co.^  124  U.  S. 
515,  8  Sup.  Ct.  Rep.  574.  The  facts  are  suflBciently  stated  in  the  opin- 
ion of  the  court,  delivered  by  Mr.  Chief  Justice  Waite: 

"Tlie  suit  was  brought  by  Spencer  Trask  to  collect  192  of  the  1,000  bonds  of 
the  state  of  Florida  issued  \o  the  Florida  Central  Railroad  Company,  which 
were  the  subject  of  consideration  by  this  court  in  Railroad  Cos,  v.  Schutte,  103 
U.  S.  118.  In  that  case  it  was  decided  that,  although  the  bonds  were  void 
as  against  the  state,  the  railroad  company  that  sold  them  was  estopped  from 
setting  up  their  invalidity  as  a  defense  to  an  action  brought  by  a  bona  fide 
holder  to  enforce  the  lien  the  company  had  given  on  its  property  to  secure 
tlieir  payment.  Accordingly  a  decree  was  rendered  establishing  the  lien  of 
the  holders  of  197  bonds  on  the  railroad  of  the  company,  and  ordering  a  sale 
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to  pny  the  amount  due  thereon.  Trask  now  claims  to  be  a  bona  fide  holder 
of  the  192  bonds  he  sues  for,  and  seeks  the  same  relief  as  to  ttiem.  He  con- 
cedes the  invalidity  of  the  bonds  so  far  as  the  state  Is  concerned,  but  as 
against  the  railroad  company  and  its  property  claims  the  benefit  of  the  same 
estoppel  that  was  adjudged  in  the  other  case  to  exist  in  favor  of  those  who  re» 
covered  there. 

*'Tl)e  general  facts  as  to  the  issue  of  the  bonds  are  stated  in  the  Case  of 
^fhutte,  beginning  at  page  127  of  the  volume  in  which  it  is  reported,  (103  U. 
S.)  The  correctness  of  our  findings  then  is  not  denied  now.  Indeed,  Trask 
relies  upon  that  decision  as  the  basis  of  his  right  to  recover,  and  the  only  dis- 
puted question  is  whether  he  does  in  law  and  in  fact  occupy  the  position  of  a 
bona  fide  holder.  That  is  substantially  a  question  of  fact  only,  and  it  pre- 
sents itself  in  a  double  aspect  Trask  got  his  title  from  Thomas  B.  Godding- 
ton.  and  the  inquiry  is,  first,  as  to  his  own  position  separate  from  that  of 
Coddington,  and,  if  that  is  not  sufficient,  then,  next,  as  to  that  of  Codding- 
ton,  under  whom  he  claims.  We  liave  carefully  considered  the  testimony 
bearing  on  these  questions  both  in  the  record  as  it  has  been  printed  in  the 
present  case,  and  in  tbatjof  the  Schutte  Case,  brought  into  this  also  by  stipu- 
lation. It  would  serve  no  useful  purpose  to  refer  to  this  testimony  in  detail, 
and  it  is  sufficient  to  say  that  we  have  had  no  difficulty  in  reaching  the  con- 
clusion that  Trask,  as  a  purchaser  of  the  bonds,  occupies  no  better  position 
than  Coddington,  from  whom  he  bought.  His  purchase  was  made  September 
12,  1881,  at  an  auction  sale  in  the  city  of  New  York.  The  bonds  bad  then 
been  running  ten  years  and  more,  and  no  interest  had  ever  been  paid  upon 
them.  As  chesale  was  made  under  the  agreement  of  August  29,  1872,  Trask 
is  chargeable  with  notice  of  the  contents  of  that  instrument,  which  showed 
on  its  face  that  tlie  bonds  had  been  the  subject  of  litigation,  and  had  not  been 
obtained  by  Coddington  in  the  ordinary  course  of  business.  -His  debt,  for 
which  they  were  held,  was  840,000,  and  the  bonds,  without  interest,  which 
had  been  running  ten  years  at  eight  per  cent,  per  annum,  amounted  to  S192,- 
000.  As  the  bonds  were  state  bonds,  the  mere  fact  that  no  interest  had  ever 
been  paid  furnished  the  strongest  presumptive  evidence  that  they  weredishon- 
ored.  The  interest  alone,  if  oolleited,  would  much  more  than  pay  the  debt 
for  which  the  bonds  were  held.  The  circumstances  connected  with  the  sale 
also  were  entirely  inconsistent  with  the  idea  of  a  purchase  of  commercial  pa- 
per in  good  faith  for  a  valuable  consideration  without  notice.  No  one  pres- 
ent at  the  time  could  have  had  any  other  understanding  than  that  the  sale 
was  of  bonds  which  had  been  commercially  dishonored.  We  are  equally  well 
satisfied  that  Coddington  was  never  in  any  commercial  sense  a  bona  fide 
holder  of  the  bonds.  According  to  his  own  testimony,  he  was  originally  the 
mere  agent  of  those  who  were  engaged  in  perpetrating  the  fraud  upon  the 
railroad  company,  and  employed  by  them  to  get  the  bonds  from  Florida  to 
London,  so  that  they  might  be  sold,  and  a  large  part  of  the  proceeds  applied 
to  the  payment  of  the  personal  debts  of  one  of  the  guilty  parties.  He  un- 
doubtedly did  that  because  he  had  been  told  that  it  would  enable  *  the  parties 
in  interest'  to  pay  him  the  cash  for  $24,465  of  coupons  of  another  company, 
for  which  they  were  bound.  He  entered  into  no  contract  with  the  Florida 
Central  Company,  and  it  could  never  have  been  supposed  by  him  that  any 
part  of  the  proceeds  was  to  be  paid  into  its  treasury  or  for  its  use.  He 
could  not  but  have  known  that  the  whole  purpose  of  his  employment  was  to 
get  the  bonds  to  London,  where  they  had  been  contracted  to  be  sold  at  a  price 
that  would  yield  less  than  half  their  face  value,  and  that  he  was  himself  to 
apply  more  than  half  of  this  to  the  payment  of  the  individual  debts  of  one  of 
the  large  stockholders  of  the  company,  by  whose  influence  and  in  whose  in- 
terest the  railroad  bonds  had  been  executed,  to  be  exchanged  for  the  state 
bonds,  which  he  was  to  take  away.     Under  such  circumstances,  it  is  certi^in 
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that  he  could  have  acquired  no  lien  on  the  bonds  as  security  for  any  services 
he  might  render  in  transferring  them  to  London,  or  for  any  liability  he  had 
incurred  to  third  parties  in  order  to  get  the  bonds  away.  His  contract  for 
tlie  service,  and  for  the  compensation  lie  was  to  receive,  was  not  with  the 
railroad  company  itself,  but  with  the  president  of  the  Jacksonville,  Pensacola 
&  Mobile  Bailroad  Company,  who  was  engaged  in  appropriating  the  bonds 
issued  to  the  Florida  Central  Company  to  Ids  own  use.  This  disposed  of  Iiis 
claim  of  lien  on  account  of  bis  services  and  liabilities  as  agent.  He  was  not 
the  agent  of  the  Florida  Central  Railroad  Company,  and,  as  it  must  be  con- 
ceded that  those  for  whom  he  was  acting  had  no  title  as  against  this  com- 
pany, there  was  nothing  in  his  hands  to  which  any  lien  could  attach  in  his 
favor  any  more  than  in  favor  of  his  principals. 

"As  to  the  contract  made  with  the  Jacksonville,  Pensacola  •&  Mobile 
Company  on  the  29th  of  August,  1872,  by  which  the  192  bonds  were  given 
to  Coildington  as  security  for  a  debt  owing  him  by  thnt  company,  little  need 
be  said.  The  Jacksonville,  Pensacola  &  Mobile  Company  haid  no  legal  right 
to  the  bonds,  and  it  could  not,  therefore,  pledge  them  9s  security  for  its  debts. 
All  this  Coddington  knew,  or  ought  to  have  known.  And  besides,  when  this 
contract  was  made,  the  fraud  and  Illegality  in  the  original  issue  of  the  bonds, 
both  by  the  railroad  company  and  the  state,  had  become  notorious,  and  it  is 
impossible  that  Coddington,  situated  as  he  was,  could  have  been  Ignorant  of 
the  facts.  In  order  to  get  the  bonds  away  from  Florida  he  was  compelled  to 
arrange  with  certain  stockholders  of  the  Florida  Central  Company,  who  had 
br'gun  a  suit  to  prevent  their  removal  by  the  president  of  the  Jacksonville,* 
Pensacola  &  Mobile  Company,  on  the  ground  that  he  had  no  right  to  use 
the  road  of  the  Florida  Central  Company,  'and  cover  it  with  liens  to  raise 
money  to  pay  private  debts,  notwithstanding  he  is  the  owner  of  a  majority  of 
the  stock. '  It  is  unnecessary  to  refer  more  particularly  to  the  evidence.  It 
is  full  and  conclusive,  and  leaves  no  doubt  on  our  minds  as  to  the  knowledge 
of  Coddington  of  such  facts  as  would  prevent  him  from  acquiring  any  title  to 
the  bonds  he  took  away  by  purchasing  them  from  any  of  the  parti es'en gaged 
in  the  transaction,  which  he  could  enforce  as  a  bona  fide  holder  against  the 
Florida  Central  Company." 

The  complainant  in  this  case,  according  to  the  stipulation  in  evidence 
in  the  case,  had  practically  come  into  the  possession  of  the  bonds  which 
he  seeks  to  enforce  in  August,  1882.  The  decree,  the  substance  of  which 
we  have  set  forth,  was  rendered  in  this  court  in  favor  of  Schutik  on  the 
3l8t  day  of  May,  1879.  It  was  affirmed  by  the  supreme  court  of  the 
United  States  in  October,  1880.  The  sale  under  the  decree  of  all  the 
property  of  the  Florida  Central  Railroad  Company,  including  everything 
which  is  sought  to  be  evaded  by  the  prayers  of  the  bill  here,  was  made 
in  February,  1881,  and  was  confirmed  by  the  court  in  the  same  month. 
The  deed  conveying  the  title  to  this  railroad  property  was  made  to  Sir 
Edward  Reede,  and  Reede  conveyed  to  the  Florida  Central  &  Western 
Railroad  Company,  organized  under  the  general  laws,  for  the  purpose, 
among  others,  of  holding  and  operating  these  purchases.  All  of  that  is 
made  to  appear  by  the  stipulations  and  the  copy  of  the  deed  from  Sir 
Edward  Reede  to  the  Florida  Central  &  Western  Railroad  Company. 

It  is  insisted  by  the  defendants  with  great  force,  that  the  stockholders 
of  this  last-mentioned  organization  were  innocent  holders,  taking  the 
property  upon  the  faith  of  the  judicial  decrees  of  this  court,  having  the 
high  sanction  of  the  supreme  court  of  the  United  States.    It  is  true,  also, 
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that  the  issues  in  this  case  were  made  upon  the  same  theories  presented 
by  the  complainants  in  the  Trask  CasCj  and,  indeed,  were  standing  for 
hearing  when  the  supreme  court  affirmed  in  that  case  the  decree  of  this 
court.  The  plaintiff  attempts  to  evade  the  decision  in  the  SchuUe  and 
Trask  Cases,  and  especially  the  latter,  by  insisting  that  he  is  a  bona  fide 
holder  of  these  bonds,  without  notice,  and  that  a  certain  deed  of  trust 
between  the  Jacksonville,  Pensacola  &  Mobile  Railroad  Company  and 
C.  L.  Chase,  T.  H.  Flagg,  and  D.  G.  Ambler  was  an  actual  application 
of  the  bonds  therein  sued  on  to  the  partnership  of  which  the  plaintiff 
was  a  member,  for  the  construction  of  the  line  of  road  from  Quincy  to 
Mobile.  This  deed  will  be  found  in  the  Schutte  record,  pages  1454-4 
-5-6  and  -7.  He  insists  further  that  the  actual  delivery  of  the  bonds 
— which,  as  we  have  seen,  did  not  take  place  until  August,  1882 — was 
such  a  delivery  as  related  back  to  the  date  of  the  trust-deed,  October, 
1871,  or  at  any  rate  to  the  time  when  the  work  was  done.  But  it  seems 
that  this  contention  has  been  directly  negatived  by  the  decision  of  the 
supreme  court  of  Florida  in  the  case  of  State  v.  Railroad  Cb.,  15  Fla. 
709.  The  court  held  that  the  instrument  in  question  did  not  support 
the  claim  of  a  sale  of  its  bonds* to  the  trustees  mentioned.  It  is  not 
alleged  in  the  bill  that  the  complainant  and  his  partners,  the  Florida 
Construction  Company,  ever  contracted  to  receive  these  bonds  for  their 
work  of  construction,  or  to  take  their  pay  in  bonds.  Such  does  not  ap- 
pear to  be  the  fact.  The  proper  construction  of  the  instrument  above 
referred  to  will  lead  to  the  conclusion  that  they  were  to  be  paid  in  money; 
and  if,  after  the  bonds  had  been  declared  invalid  by  the  most  lofty  tribu- 
nals in  litigation  which  was  made  notorious  from  one  end  of  the  country 
to  the  other,  and  indeed  in  Europe,  they  then  having  failed  to  obtain 
the  money,  accepted  the  bonds  in  consideration  of  work,  previously  done, 
they  cannot,  with  any  force  whatever,  insist  acceptance  of  the 'bonds 
would  relate  back  to  their  original  construction  contract  in  such  manner 
as  to  avoid  the  effect  of  the  decree,  nullifying  their  bonds  and  transferring 
the  properties  upon  which  they  purport  to  be  a  lien.  It  appears,  too, 
that  th^ Florida  Central  Railroad  Company  was  an  entire  stranger  to  this 
instrument.  It  appears  to  be  nothing  but  an  attempt  to  provide  cash 
with  which  to  make  the  payments  to  a  firm  of  which  the  plaintiff  was  a 
member;  nor  was  the  plaintiff  a  party  to  it.  The  construction  company 
of  which  he  was  a  member  was  ousted  by  a  pre-existing  contract,  and 
acquired  no  rights  under  this  deed  of  trust.  In  the  Case  of  Trask,  supra, 
Coddington  acquired  possession  of  his  bonds  pending  the  litigation  in  the 
Schutte  Case,  while  here  the  possession  came  on  after  the  decree  and  the 
sale,  and  after  the  property  covered  by  the  liens  therein  declared  had 
passed  into  the  hands  and  ownership  of  a  company  whose  every  stock- 
holder was  apparently  an  innocent  purchaser  for  value  without  notice, 
and  indeed  with  all  the  encouragement  which  comes  from  the  decision 
of  a  court  of  final  resort.  •  Trask  was  held  chargeable  with  notice  of  all 
that  Coddington  knew*  Coddii^ton  having  notice  of  the  mala  fides  of 
this  entire  transaction,  which  was  notorious  throughout  the  country,  it 
was  held  to  attach  to  Trask. 
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It  appears  from  the  evidence  that  in  the  transaction  in  consequence 
of  which  the  complainant  insists  he  received  these  bonds  he  was  a  part- 
ner with  one  E.  6.  Smith  and  one  Converse  S.  Chase  and  one  J.  H. 
Gardner,  the  firm  name  being  "The  Florida  Construction  Company." 
This  is  plain  from  the  Schutte  record,  page  1453.  This  is  otherwise 
shown  from  the  transcript  of  the  Leon  county  judgment,  hereinafter  to 
be  mentioned,  and  the  assignment  of  May  27,  1879.  Converse  S.  Chase 
was  a  trustee  foi*  the  Florida  Construction  Company,  as  well  as  a  mem- 
ber of  it,  and  it  follows  that  notice  to  him  of  the  unlawful  character  of 
these  bonds  was  notice  to  his  partner,  the  complainant.  Wade,  Notice, 
§  59;  Stevens  V.  Goodenough,  26  Vt.  676.  On  the  11th  of  April,  1879, 
three  years  before  the  complainant  received  the  bonds.  Chase  testified 
as  follows:  "I  know  there  were  some  bonds  issued  about  that  time  to 
said  Railroad  Co.;  about  three  thousand,  according  to  my  recollection." 
Being  asked  by  counsel  whether  any  question  was  raised  about  the  va- 
lidity of  the  bonds,  he  answered:  "There  was  quite  a  controversy  about 
that  time  about  the  constitutionality  of  issuing  those  bonds.  I  of  course 
know  that  from  reading  it  in  the  public  press  and  by  hearing  it.  Again 
I  visited  Europe  in  June,  July,  August,  and  September,  1872.  My 
visit  was  in  reference  to  said  bonds,  for  the  sale  of  the  same.  I  found 
the  bonds  being  held  by  one  John  CoUinson  and  a  Dutch  syndicate." 
On  the  next  page  he  states  that  he  received  a  telegram  containing  this 
expression  with  reference  to  certain  litigation:  '.* State  and  company 
hopelessly  discredited,  unless,"  etc.  "Also  there  were  damaging  reports 
in  Europe.  I  learned  them  first  from  Mr.  John  Collinson  in  person,  on 
the  4th  day  of  July,  1872;  and  the  reports  were  published  in  a  Dutch 
paper  in  Amsterdam,  as  I  was  informed,  at  the  time,  though  I  could 
not  read  the  paper."  On  page  701  of  the  Schutte  record  the  partner  of 
the  plaintiff  further  is  recorded  as  testifying  to  the  effect  that  these  bonds 
were  disposed  of  at  a  price  of  40  cents  on  the  dollar.  He  admits  that  he 
knew  of  their  unconstitutionality  and  illegality  being  matter  of  common 
report.  So  damaging  were  these  reports  that  the  agent  Collinson  re- 
quested Chase  to  procure  from  the  attorney  general  of  Florida,  the  judge 
of  Florida,  and  the  governor,  statements  to  counteract  these  damnatory 
reports.  This  duty  was  admirably  performed,  as  we  see  from  pages  1239 
and  1240  of  the  Schutte  record.  The  testimony  thus  received  from 
high  officials  in  Florida  was  unquestionably  misleading,  and  Chase 
himself  was  active  in  attempting  to  contradict  the  damaging  statements 
in  reference  to  the  bonds  which  were  being  considered  by  the  shrewd 
and  wary  tuianciers  of  Holland.  He  knew  that  the  interest  on  the  bonds 
was  to.  be  provided  for  out  of  the  proceeds  of  sale  of  other  bonds.  Tliey 
took  out,  says  Chase,  the  payment  for  3  coupons  on  2,800  bonds,  which 
amounted  to  about  £95,400,  or  about  $460,736  in  gold.  By  thus  sell- 
ing these  fraudulent  bonds  to  pay  matured  interest  on  bonds  of  a  simi- 
lar character,  these  conspirators,  against  the  credit  and  honor  of  the  state 
of  Florida,  sought  to  give  them  a  temporary  and  delusive  value  on  Eu- 
ropean exchange.  Chase  himself  was  charged  with  the  sale  of  1,200 
bonds,  including  the  396  involved  in  this  controversy.  He  attempted 
v.43F.no.ll — 47 
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to  compromise  litigation  pending  in  London  involving  these  bonds  by 
their  fraudulent  misapplication.  He  identifies  a  consent  decree  in 
which  he  was  concerned,  and  to  which  his  signature  is  attached,  (page 
28,  Schutte  record,)  the  decree  being  taken  in  the  English  chancery, 
and  he  testifies  this  decree,  which  involved  these  bonds,  was  never  com- 
plied with,  and  that  the  bonds  were  never  otherwise  disposed  of  to  his 
knowledge.  It  would  be  difficult  to  imagine  a  stronger  array  of  facts  to 
bring  home  to  the  partner  of  th«  plaintiff  the  knowledge  of  the  worthless- 
ness  of  these  obligations.  It  is  insisted,  however,  that  the  1,200  bonds 
of  which  the  plaintiff's  360  were  a  part  were  specially  dedicated  to  the 
purposes  of  the  construction  company,  which  we  have  seen  was  no  com- 
pany at  all,  at  least  no  corporation,  but  merely  a  partnership.  It  is 
true,  however,  as  appears  from  the  record,  that  at  the  date  of  the  trust- 
deed  under  which  the  construction  company  claims,  their  1,200  bonds 
were  subject  to  what  is  known  in  the  history  of  this  famous  litigation  as 
the  "Houston  Draft."  This  draft  was  for  $16,326.70.  The  agreements 
to  that  effect  appear  solemnly  signed  by  M.  S.  Littlefield,  the  president 
of  the  Jacksonville,  Pensacola  &  Mobile  Railroad  Company,  and  by  Ed- 
ward Houston.  Two  hundred  and  ninety-four  of  these  bonds  were  ex- 
cessively issued,  and  with  great  scrupulousness  were  afterwards  returned 
and  cared  for.  This  appears  in  a  memorandum  of  compromise  proix>sed 
by  Converse  S.  Chase  to  settle  all  outstanding  claims  and  differences.  The 
third  point  in  this  memorandum  is  important.     It  reads  as  follows: 

''Thirdly.  The  proceeds  of  the  balance  of  the  bonds  to  be  used  to  repay  the 
Florida  Construction  Company  for  the  money  expended  by  them  on  the  works 
of  the  J..  P.  &  M.  K.  R.  Co.»  and  in  satisfaction  of  several  claims  of  all  the 
other  creditors  of  the  company." 

This  memorandum  must  not  have  been  effective,  although  it  is  clear 
from  its  third  clause  that  the  construction  company  was  not  to  have  the 
negotiable  paper  itself  as  6a/ia  fide  holders,  but  merely  the  proceeds. 
Instead  of  relying  on  the  bonds  the  construction  company  should  have 
proceeded  against  those  persons  or  corporations  who  employed  but  did 
not  pay  them.  But  it  appears  that  Littlefield  and  his  associ<ites  had 
other  uses  for  these  bonds.  Two  were  lost,  but  the  remainder,  or  the 
proceeds  of  their  sale,  were  to  be  equally  divided  between  Littlefield  for 
himself  and  his  company  on  the  one  hand,  and  the  Western  North  Carolina 
Railroad  Company  on  the  other  part.  We  observe,  therefore,  that  the 
burdens  placed  on  these  1,200  bonds,  including  the  396  of  the  plaintiff, 
were  of  an  onerous  and  multitudinous  character.  As  we  have  seen,  they 
were  to  satisfy  in  part  a  decree  of  the  English  chancery  on  the  other  side, 
to  meet  the  draft  of  Edward  Houston  on  this  side,  to  satisfy  the  demands 
of  the  Florida  Construction  Company,  and  finally  to  be  divided  dollar 
for  dollar  between  Littlefield  for  the  company  and  the  Western  Division 
of  the  Western  Railroad  of  North  Carolina.  It  will  not  be  difficult  to 
understand  in  all  of  these  historical  transactions  that  Chase,  occupying 
a  threefold  relation, — of  partner  with  the  complainant,  trustee  for  the 
construction  company,  and  attorney  in  fact  for  the  railroad  company, — 
became  saturated  with  the  knowledge  of  the  vicious  character  of  these 
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transactions,  and  it  is  equally  demonstrated  that  the  plaintifif  shared  the 
legal  responsibility  of  this  knowledge  with  him.  See  pages  1242,  987, 
988,  of  the  Schutte  record.  See,  also,  pages  722-724  of  the  same  rec- 
ord for  CoUinson^s  reply  to  a  proposition  of  Chase,  in  which  he  is  fully 
put  on  notice  of  the  fraud  upon  the  state  and  all  parties  he  is  contem- 
plating. Other  stupendous  frauds  upon  the  state  of  Florida  and  its 
railroad  were  developed  by  this  same  agent,  contractor,  and  partner  for 
the  plaintiff.  They  are  fully  presented  in  the  Schutte  record,  and  have 
been  passed  upon  by  the  supreme  court  of  the  United  States.  The  New 
York  World,  a  paper  of  wide  circulation,  had  called  the  attention  of  the 
public  to  this  matter  in  its  article  of  Wednesday,  June  15,  1870.  After 
stating  the  issue  of  the  bonds,  the  article  states  that  the  bonds  first  above 
mentioned  have  already  been  issued,  and  are  on  their  way  to  New  York, 
and  some  of  them  to  Europe,  it  is  said  for  negotiation.  It  is  well,  per- 
haps, that  capitalists  should  be  put  on  their  guard.  Attention  is  called 
to  the  clause  of  the  state  constitution  upon  which  these  bonds  were 
finally  declared  unconstitutional.  The  article  prints  extracts  from  a  let- 
ter of  George  W.  Swepson  of  North  Carolina,  to  which  reference  has  al- 
ready been  made,  as  the  president  of  the  Western  Division  of  the  West- 
ern Railroad  of  North  Carolina,  with  whom  it  was  stipulated  that  his 
road  should  receive  the  "dollar  for  dollar"  division  of  a  large  portion  of 
these  bonds.     It  is  addressed  to  Gov.  Reid,  and  it  reads  as  folio vtrs: 

**I  regret  my  inability  to  be  in  your  town  during  the  extra  session  of  the 
legislature.  General  Littlefield  has  the  bills  and  act,  and  will  fully  explain 
everything  to  you.  *  •  *  You  will  remember,  when  in  New  York  our 
agreement  was  this:  You  were  to  call  the  legislature  together,  and  use  your 
influence  to  have  our  bills  passed  as  drawn  by  us,  and  if  you  were  successful 
in  this  you  were  to  be  paid  812,500  in  cash." 

The  legislature  was  accordingly  convened  in  extra  session  only  about 
three  months  after  it?  regular  session,  and  did  pass  the  railroad  bill  re- 
quired of  them.  But,  the  majority  not  then  being  thoroughly  corrupted , 
a  clause  was  inserted  in  the  act  authorizing  the  issue  of  the  bonds  after  a 
severe  struggle  requiring  the  railroad  company  to  give  to  tlie  state  mort- 
gage security  for  its  protection.  This  clause,  though  notoriously  adopted 
by  both  branches  of  the  legislature,  was  found  to  have  mysteriously  dis- 
appeared from  the  act  as  signed  by  the  governor,  among  the  rolls  of  the 
secretary  of  the  state.  A  bill  in  chancery  was  therefore  filed  to  enjoin  the 
issue  of  the  bonds,  on  the  ground  that  the  act  authorizing  their  iisue  had 
been  fraudulently  changed  by  Littlelield  and  his  associates,  or  by  their 
procurement  and  for  their  benefit.  The  injunction  was  granted  by  the 
court,  and  no  motion  was  ever  made  by  the  parties  to  have  it  dissolved. 
At  the  next  session  of  the  legislature,  held  in  January  last,  the  opera- 
tions of  the  railroad  ring  thus  arrested  by  the  court  were  renewed  at  the 
capitol,  and  a  bill  was  actually  prepared  by  these  shameless  parties,  in- 
troduced, and  passed,  whereby  validity  was  given  to  the  law  pronounced 
void  by  the  court  for  fraudulent  alteration  of  it,  with  authorization  for 
the  issue  of  bonds  in  immensely  augmented  quantities-  And  it  is  under 
this  bill,  claiming  to  be  a  law,  that  the  four  millions  of  Florida  state 
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bonds  now  on  their  way  to  northern  and  European  markets  for  negotia- 
tion have  been  issued.  See  pages  in  the  SchvUe  Case,  682,  683.  But 
this  is  not  all.  S.  M.  Hopkins  &  Co.,  the  London  agents,  in  viewof 
the  questionable  character  of  the  bonds,  were  given  permission  by  Little- 
field  to  sell  the  bonds  at  50  cents  on  the  dollar,  and  less,^  in  order  to  in- 
duce buyers.     This  was  done,  and  they  were  afterwards  at  £128.  10s.  Id. 

This  lamentable  array  of  fraud  and  corruption  is  recounted  to  show 
the  impossibility  that  a  man  largely  interested,  as  he  insists,  with  Chase 
in  these  transactions  could  be  ignorant  of  their  notorious  and  universally 
understood  character.  The  "construction  company,'*  as  we  have  seen, 
was  at  no  time  entitled  to  these  bonds.  It  was  stipulated  that  they 
should  be  paid  from  the  proceeds  of  a  portion  thereof;  but  if  they  had 
taken  the  bonds  after  the  occurrences  herein  set  out  had  been  passed  on 
by  the  state  courts  of  Florida,  by  the  circuit  court  for  the  United  States 
for  this  district,  by  the  supreme  court  of  the  United  States,  and  given 
besides  the  widest  publicity  in  this  country  and  in  Europe,  it  is  asking 
too  much  of  a  court  of  equity  to  believe  that  a  subsequent  holder  of  these 
bonds,  himself  a  contractor  on  one  of  the  roads  to  build  which  the  bonds 
were  ostensibly  issued,  could  be  ignorant  of  their  character,  and  there- 
fore a  bona  fide  holder  for  value  ;  and  this  view  is  irrespective  of  the  rep- 
resentations of  Chase  above  presented.  Smith,  the  plaintiff,  must  have 
had  knowledge  of  the  truth  in  the  SchtiUe  Case,  It  was  to  marshal  the 
assets  of  the  wrecked  corporation,  to  determine  priority  of  loans,  and  to 
award  the  property  in  kind.  The  plaintiffs  in  the  Schiitte  Case  were 
obliged  to  buy  the  Florida  Central  Railroad  to  protect  themselves  from 
loss.  It  is  impossible  to  doubt,  notwithstanding  this  denial,  that  the 
plaintiff  might  have  intervened  and  disserted  his  rights  on  that  trial,  and 
he  is  now  estopped.  Mr.  Henderson,  in  the  brief  filed  in  the  record, 
gives  a  record  of  the  ultimate  disposition  of  these  bonds,  which  is  satis- 
factory to  the  court,  but  which  it  is  not  necessary  to  reproduce  here. 

It  appears  further  from  the  evidence  that  the  Florida  Construction 
Company,  though  never  having  built  any  of  the  railroad,  had  judgment 
on  award  for  arbitration  for  all  of  its  claims  for  work  and  material.  This 
amounted  to  $36,000.  Chase  and  Glagg,  trustees  under  the  deed  of 
trust  providing  for  the  payment  of  the  proceeds  of  sales  of  certain  bonds 
to  the  work  of  construction,  operated  the  road  from  October,  1871,  until 
the  receiver  took  charge,  in  the  spring  or  summer  of  the  year  1882. 
They  have  never  accounted  for  the  earnin^^s,  although,  as  we  have  seen, 
Chase  was  a  partner  in  the  construction  company.  It  is  insisted  that 
the  revenue  from  this  source  alone  was  more  than  three  times  the  debt 
of  the  construction  company,  and  payment  to  Chase  was  payment  to  the 
company.  Be  this  as  it  may,  if  the  construction  company  relied  upon 
their  award,  which  is  yet  unsatisfied,  it  is  difficult  to  understand  how 
for  the  same  debt  the  company,  or  a  member  thereof,  can  lawfully  claim 
to  be  the  bona  fide  holders  of  $396,000  worth  of  bonds.  It  is  insisted, 
further,  that  Chase  never  in  any  way  accounted  for  £19,200,  which  it 
is  asserted  was  received  by  him  in  the  sale  to  Coilinson  of  the  bonds; 
and  the  application  of  this  statement,  which  the  coiirt  is,  however,  not 
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able  to  decide  upon  the  facts,  is  that,  being  a  member  of  the  constrao- 
tion  company,  the  payment  to  him  of  this  amount  was  payment  for  that 
company.  It  seems  indisputable,  however,  from  the  evidence  that  Con- 
verse S.  Chase  left  Florida,  and  has  never  returned  to  protect  the  inter- 
ests of  his  construction  company,  the  management  of  his  trust,  the  de- 
velopment of  the  Florida  railway  system,  or  any  of  the  litigation.  He 
does  not  appear  in  the  litigation  again  except  to  testify  that  not  one  of 
the  bonds  numbered  above  8,000  was  ever  issued  or  sold.  This  he  tes- 
tified in  New  York.  Besides,  it  does  not  appear  that  Smith  was  ever  a 
purchaser  of  these  bonds.  The  Florida  Central  Company  never  owed 
him  a  dollar;  and  it  does  not  appear  that  he  credits  any  account  against 
the  company  or  against  the  Jacksonville,  Pensacola  &  Mobile  Company, 
because  of  the  possession  by  him  of  these  bonds. 

There  was  offered  in  evidence  on  the  trial,  and  admitted  subject  to  the 
objection  of  defendants'  counsel,  a  judgment  in  favor  of  the  Florida  Con- 
struction Company  against  the  Jacksonville,  Pensacola  &  Mobile  Company, 
and  also  the  record  of  a  case  from  a  Minnesota  state  court  between  Smith, 
the  plaintiff,  and  the  same  company.  This  was  offered  on  the  trial,  and 
it  was  objected  that  the  time  for  hearing  or  taking  testimony  had  long 
passed,  and  no  sufficient  reason  was  shown  for  opening  the  case.  It  was 
objected,  further,  that  there  were  no  allegations  in  the  bill  to  support 
such  proofs,  and  that  there  was  a  manifest  inconsistency  between  the 
evidence  offered  and  the  facts  as  stipulated  in  the  case.  Also  that  the 
defendant  was  in  no  way  a  party  to  the  proceedings  in  Minnesota;  that 
they  were  collusive  and  fraudulent.  The  depositions  of  Smith  were 
also  offered.  It  was  objected  that  they  were  wholly  ex  parte,  simply  an 
affidavit  made  in  a  foreign  and  remote  jurisdiction.  The  judgment,  of 
the  construction  company  against  the  Jacksonville,  Pensacola  &  Mobile 
Company  was  on  an  award  of  arbitration  of  all  matured  demands  and 
daims.  This  was  entered  in  Leon  county,  and  never  made  a  matter  of 
record  in  any  county  in  which  the  property  of  the  defendant  is  situate. 
It  is  objected  that  the  plaintiffs  in  that  submission  are  not  a  corporation, 
but  were  only  partners,  and  the  title  was  simply  the  firm  name.  It  is 
stated  that  the  construction  firm  never  built  any  of  the  extension  con- 
tracted for;  that  the  road  even  now  extends  only  from  Quincy  to  Chat- 
tahoochee; and  that  the  constructed  portion  of  the  Jacksonville,  Pen- 
sacola &  Mobile  Company  is  the  21  miles  from  Quincy  to  Chattahoochee. 
It  is  stated  that  Gibbs  built  for  the  company,  Davis  &  Bunkwright  being 
the  subcontractors;  that  these  parties  had  separate  suits  in  the  state  court 
for  compensation,  and  intervened  in  this  case  for  payment.  See  Gibhs 
V.  Drew,  16  Fla.  147.  As  to  the  Minnesota  judgment,  if  it  were  other- 
wise admissible  when  offered  on  the  argument,  we  would  be  compelled 
to  regard  it  as  an  additional  step  in  the  tortuous  journey  of  fraud  which 
has  traveled  its  slow  length  through  the  vast  record  before  the  court.  It 
plainly  has  no  jurisdiction  of  the  defendant  company.  That  the  same 
M.  S.  Littlefield,  whose  unscrupulous  and  daring  corruption  stains  well- 
nigh  every  page  of  this  record,  assisted  in  the  work  of  obtaining  this 
judgment,  by  collusion, — ^a  judgment  of  over  $900,000, — to  be  added 
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to  the  award  of  $36,000  after  full  submission  of  all  claims,  shows  how 
the  Minnesota  court  was  misled.  The  judgment  of  the  Minnesota  court, 
without  jurisdiction  of  the  subject-matter  or  the  parties,  must  be  regarded 
as  a  nullity  so  far  as  this  case  is  concerned. 

Like  the  Trash  Com,  the  controversy  here  is  mainly  of  fact,  and,  as 
we  have  seen  from  a  lengthy  review  of  the  evidence,  which  the  court  has 
felt  it  incumbent  to  attempt  in  a  case  of  this  magnitude,  it  is  impossible 
to  doubt  that  the  plaintiff  fully  understood  the  illegality  and  fraudulent 
character  of  his  bonds  when  he  received  them.  The  notorious  character 
of  the  men  with  whom  he  and  his  agent  dealt,  the  continuous  and  un- 
blushing wrongs  which  they  perpetrated,  were  known  to  the  country,  and 
have  received  the  scathing  condemnation  of  the  supreme  court  of  the  Unit- 
ed States.  "Littlefield's  character,"  says  Chief  Justice  Waite  in  Railroad 
Cos.  V.  SchuUe,  103  U.  S.  144,  "as  it  appears  all  through  this  vo- 
luminous record,  is  not  such  as  to  entitle  him  to  any  favorable  con- 
sideration as  a  witness  or  otherwise.  He  and  Swepson  have  both  shown 
themselves  capable  of  the  most  shameless  frauds,  and  we  cannot  but 
look  with  suspicion  upon  everything  they  do  or  say."  In  the  later  Case 
of  Trade,  124  U.  S.  616,  8  Sup.  Ct.  Rep.  674,  the  reasoning  of  the  court, 
as  we  have  seen,  is  fully  applicable  to  the  case  at  bar.  Coddington, 
whose  bonds  were  held  as  invalid  and  of  no  effect  in  his  hands,  bad 
bought  them  at  an  auction  sale  September  12,  1881.  The  plaintiff  ob- 
tained his  in  1882.  No  interest  had  been  paid  on  either.  No  one  can 
believe  that  either  Coddington  in  that  case,  or  Smith  in  this  case,  was 
in  any  commercial  sense  a  bona  fide  holder  of  the  bonds. 

It  is  difficult  to  understand  at  this  period  of  peace,  prosperity,  and 
enforcement  of  law,  how  our  country's  history  could  have  been  sullied 
by  such  shameless  occurrences  as  we  have  been  obliged  to  recall,  and 
the  participants  escape  the  severest  penalties  of  the  outraged  law.  They 
occurred,  however,  when  the  vast  caldron  of  revolution,  boiling  by  the 
fierce  and  lurid  fires  of  civil  war,  had  thrown  to  the  surface  much  of  the 
scum  of  society.  Good  men  of  all  parties  were  powerless  in  the  hands  of 
these  adventurers,  who,  in  that  period  of  public  prostration,  rode  into 
places  of  influence  on  the  wave  of  corruption  and  ignorance.  The  op- 
portunity for  such  blots  upon  the  history  of  the  country  is  fortunately 
past,  and  the  patriotic,  the  pure,  and  the  wise  should  be  ever  careful 
lest  that  opportunity  may  return  with  its  resulting  paralysis  to  such 
empires  as  the  state  of  Florida.  A  most  anxious  and  deliberate  con- 
sideration of  this  record  has  induced  the  conclusion  that  the  prayers  in 
the  bill  should  be  all  denied,  and  that  it  be  dismissed  at  the  plaintiff's 
cost. 
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Cutting  v,  Florida  Ry.  &  Nav.  Co.     Meyer  v.  Same.     Brown  v. 
Same.     Central  Trust  Co.  v.  Sa^e.     Guarantee  T.  &  S.  D.  Co. 
V.  Same.     Davis  v.  Same,  (Mallory  et  a{.,  Interveners.) 

(ClrcuU  Court,  N.  D.  FUnida,    August,  1890.) 

Equttt  Praotioe— Mastbb'b  Repobt., 

Wbere  the  exceptions  to  a  master's  report  make  no  aUnsion  to  the  eYidenoe,  and 
are  not  supported  by  the  master's  statement,  and  such  statement  is  sufficient  to 
sustain  his  conclusions,  the  report  should  be  oonflrmed. 

In  Equity.     On  exceptions  to  master's  report, 
jff.  Biibee,  for  intervenors. 
.  John  A.  Hendersonj  for  respondent* 

Speer,  J.  The  petition  in  this  case  was  filed  on  the  1st  day  of  July, 
1887,  and  the  answer  thereto  on  November  25,  1887.  It  was  referred 
to  the  master  to  take  testimony,  and  report  what  amount,  if  any,  was 
due  the  petitioners. 

The  petition  avers  that  the  New  York  &  Texas  Steam-Ship  Company 
is  a  corporation,  whose  vessels  have  been  for  years  plying  between  the 
ports  of  New  York  and  Fernandina  and  Jacksonville,  with  railroad  con- 
nections with  the  defendant  company,  and  with  the  predecessors  of  said 
company;  that  the  defendant's  line  of  railroad  extended  from  the  Florida 
ports  above  mentioned  to  the  Chattahoochee  river,  and  that  the  Central 
Railroad  Company  of  Georgia,  and  the  Savannah,  Florida  &  Western 
Railroad  Company,  each  had  a  line  of  railway  extending  from  Savannah, 
in  Georgia,  with  connections  at  Savannah  with  the  Ocean  Steam-Ship 
Company  for  New  York.  The  petition  further  avers  that  prior  to  the 
summer  of  1886  the  defendant  company  and  the  Georgia  companies  were 
competitors  for  the  inward  and  outward  bound  freight  of  the  Chatta- 
hoochee valley.  In  this  competition,  the  Ocean  Steam-Ship  Company 
was  involved  as  a  through  connection  to  Georgia  railroads,  and.  the  peti- 
tioner likewise  was  involved  as  a  connection  for  the  defendant  company. 
That  a  sharp  cutting  of  rates  had  been  indulged  in  as  the  result  of  such 
competition.  That  for  10  years  prior  to  the  summer  of  1886  the  peti- 
tioner had  through  business  connection  with  the  defendant  company 
and  its  predecessors,  and  that  upon  through  freight  to  and  from  New 
York  to  the  Chattahoochee  valley  it  had  received  60  percent,  of  the  total 
freight  charges  for  carrying  such  through  freight.  That  in  the  summer 
of  1886,  to  avoid  anotlier  war  of  rates,  the  Georgia  company's  and  the 
defendant  company's  railroad  entered  into  a  pooling  contract,  by  which 
the  freight  to  and  from  the  Chattahoochee  vaUey  to  Fernandina  and 
Savannah  was  to  be  divided;  and  Virgil  Powers,  of  Georgia,  was  ap- 
pointed commissioner  to  receive  and  divide  out  freight  moneys  according 
to  the  percentages  named  in  the  contract.  The  petitioner  insists  that 
it  is  entitled  to  its  share  of  60  per  cent,  net  profits  derived  under  said 
pooling  contract  by  the  receiver  of  the  defendant  company,  and  avers 
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that  it  had  assurances  from  the  receiver  of  the  Florida  Railway  &  Navi- 
gation Company  and  his  traffic  manager  that  it  was  to  be  included  therein. 
That  the  receiver  relied  and  depended  exclusively  upon  the  petitioner 
to  maintain  freight  rates  fixed  by  him  in  competition  with  the  said  Georgia 
companies  and  their  steam-ship  connections,  or,  on  the  other  hand,  to 
maintain  the  said  pooling  contract.  The  petitioner  has  maintained  tlie 
freight  rates  agreed  upon  by  the  said  pooling  contract  in  good  faith,  be- 
lieving that  it  was  a  party  thereto.  Respondent  admits  the  existence  of 
the  pooling  contract,  but  denies  that  it  included  the  petitioner's  line  of 
steamers;  that  it  was  limited  in  terms  to  South  Atlantic  ports;  and  that 
not  only  petitioner's  steamers,  but  all  ships  carrying  between  South  At- 
lantic ports  and  the  ports  of  Boston,  New  York,  and  all  eastern  points 
were  excluded  from  participation  in  the  distribution  of  the  revenue  arising 
therefrom.  The  respondent  admits  having  received  under  said  contract 
the  gross  amount  of  $14,210.97,  of  which  811,085.03  was  received  by 
the  carriage  of  cotton  from  the  Chattahoochee  valley  to  the  port  of  Savan- 
nah for  local  delivery  or  foreign  export.  For  these  purposes  the  peti- 
tioner had  no  facilities  whatever,  but  respondent  denies  that  there  has 
ever  been  any  contract  between  the  petitioner  and  the  defendant  company 
as  to  a-  division  of  percentages  of  freight  moneys  earned,  but  that  this 
was  a  matter  of  special  agreement,  an(i  not  a  general  contract  for  60  per 
cent,  to  be  given  to  the  petitioner. 

The  master  took  a  great  volume  of  testimony,  which  is  in  part  set  out 
in  his  report.  It  appears  from  the  testimony  that  the  steam-ships  of 
the  petitioner  and  the  defendant  company  and  its  predecessors  had  each 
honored  the  tickets  and  bills  of  lading  of  the  other.  The  petitioner's 
line  (which,  for  convenience,  we  will  call  the  "Mallory  Line")  was  the 
main  connection  coastwise  for  New  York  to  respondent's  railroad,  al- 
though other  lines  existed,  viz.,  the  Charleston  &  Florida  Steam-Ship 
Line,  the  New  York  &  Charleston  Line,  and  the  Ocean  Steam-Ship  Com- 
pany, via  Live  Oak,  Callahan,  and  Savannah.  The  averments  as  to  the 
competition  for  the  business  of  the  Chattahoochee  valley,  and  especially 
for  the  cotton  shipped  therefrom,  was  shown  by  the  evidence.  The  ef- 
fort to  avoid  a  war  of  rates,  in  pursuance  of  which  the  traffic  managers 
of  the  three  railroads  above  mentioned  met  at  different  times  through 
the  spring  and  summer  of  1886,  was  also  shown.  Their  conferences  re- 
sulted in  a  so-called  "  pooling  contract,"  executed  at  Washington,  D.  C, 
on  July  16,  1886,  which  contract  was  signed  by  the  traffic  managers  of 
the  railroads  above  named.  The  rates  were  fixed  by  agreement  entered 
into  at  Savannah  on  July  21,  1886,  when  Virgil  Powers,  of  Georgia, 
was  agreed  upon  as  the  party  to  whom  statements  should  be  made,  and 
who  should  act  as  clearing-house  agent.  The  practical  effect  of  this  ar- 
rangement was  that  no  cotton  was  carried  out  of  the  Chattahoochee  valley 
by  the  Florida  Railway  &  Navigation  Company  during  the  season  of 
1886  and  1887.  The  net  amount  which  accrued  to  that  company  arising 
out  of  the  pooling  contract  was  814.210.97.  Petitioner  claims  that, 
without  its  line  as  a  through  connection,  the  Florida  Railway  &  Naviga- 
tion Company  would  not  have  been  recognized  in  the  pooling  contract 
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'by  the  other  parties,  and  that,  pending  the  negotiations  for  that  contract, 
the  petitioner  had  assurances  by  letters  and  teJegrapis  from  F.  B.  Papy, 
then  traflBc  manager  of  the  Florida  Railway  &  Navigation  Company,  thai 
the  Mallory  Line  should  be  beneficiaries  in  the  contract  to  be  made. 
These  letters,  or  the  substance  of  them,  are  set  out  in  the  master's  report. 
The  correspondence  is  lengthy,  but  it  may  be  summed  up  in  the  follow- 
ing letter  from  F.  B.  Papy,  traflSc  manager,  to  R.  W.  Southwick,  Esq., 
the  representative  of  the  petitioner: 

''When  this  question  was  open  for  discussion  and  agreement  the  proposi- 
tion was  to  include  all  the  lines  running  through  to  IStw  York,  Boston,  and 
Philadelphia;  and  upon  that  theory  I  presented  figures  to  C.  H.  Mallory  &  Co., 
which  would  yield  the  lines  an  interest  between  sixty  and  seventy-five  tbou- 
sand  dollars  per  annum.  Ttie  discussion  of  tins  matter  took  several  months. 
However,  the  Georgia  Central  and  the  S.  F.  &  W.  R.  li.  finally  determined  that 
the  pool  should  not  extend  beyond  South  Atlantic  ports,  and  a  division  of  the 
business  must  be  upon  the  basis  of  rates  to  tiiese  South  Atlantic  ports,  and 
not  beyond.  They* also  insisted  that  the  business  from  Savannah  proper  to 
Chattahoochee  Landing  should  not  be  included.  I  understood  that  it  should. 
The  matter  was  then  taken  out  of  the  hands  of  the  agents,  and  was  settled  by 
Mr.  Haynes  and  Mr.  Duval,  which  made  the  pool  apply  only  to  South  Atlan- 
tic ports,  and  to  exclude  Savannah  from  it  as  well  as  the  several  steam-ship 
lines.  The  agreement  on  that  basis  went  into  effect,  I  think,  in  August, 
1886,  after  the  agreement  was  concluded;  and,  as  evidence  that  the  several 
steam-ship  lines  were  not  included,  I  wrote  C.  H.  Mallory  &  Co..  suggesting 
there  was  nothing  in  the  contract  which  forbade  them  from  taking  freight." 

The  witness  F.  B.  Papy,  whose  letter  has  been  quoted,  was  at  the 
time  of  making  the  pooling  contract  the  traflBc  manager  for  the  Florida 
Railway  &  Navigation  Company,  who  is  the  respondent  here.  It  is  un- 
doubtedly true  from  all  of  the  correspondence  that  it  was  originally  his 
purpose  to  have  included  the  steam-ship  line  represented  by  the  peti- 
tioner; but  it  is  equally  true  that  this  line  was  not  taken  into  the  pooling 
contract,  and  that  no  contract  between  the  Mallory  Line  and  the  Florida 
Railway  <fe  Navigation  Company  as  to  percentages  on  freight  had  been 
made.  The  testimony  of  Mr.  Duval,  the  receiver,  is  exceedingly  im- 
portant in  this  connection.  He  states  that,  had  it  been  the  intention  to 
include  the  Mallory  Line  in  the  pooling  contract,  a  much  larger  percent- 
age would  have  been  claimed  by  the  Florida  Railway  &  Navigation  Com- 
pany; that  the  Mallory  Line  was  interested  in  keeping  up  the  rates,  espe- 
cially as  it  was  interested  in  another  pool,  and  was  compelled  to  abide 
by  the  rates  established  by  the  Southern  Railway  &  Steam-Ship  Asso- 
ciation; that,  had  there  been  a  war  of  rates  and  a  cutting  made  in 
the  through  business,  the  entire  cutting  on  the  rate  would  have  come 
out  of  the  Florida  Railway  &  Navigation  Company  connection,  the 
Mallory  Line  claiming  their  full-  portion  of  the  rates  as  established  by 
said  association.  He  further  testifies  that  80  per  cent,  of  the  Chatta- 
hoochee valley  cotton  would  have  gone  over  the  line  of  the  railroad  com- 
panies to  Savannah,  as  in  former  years,  via  Live  Oak,  Callahan,  and 
Femandina,  as  most  of  his  business  is  Savannah  business  properly;  that 
there  was  no  consideration  that  entitled  the  Mallory  Line  to  compensa- 
tion out  of  the  pooling  contract;  that  he,  as  receiver,  did  not  rely  upon 
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the  Mallory  Company,  but  put  off  Chattahoochee  business  to  the  Sttvan- 
nah,  Florida  &  Western  Railroad  Company  and  the  Georgia  Central. 

The  master  concludes  from  all  of  the  evidence  that  it  was  the  original 
intention  of  the  traffic  manager  of  the  Florida  Railway  &  Navigation 
Company  to  include  the  Mallory  Line  in  the  pool  which  was  to  be  formed. 
In  this  we  agree  with  him.  We  are  convinced  that  this  intention  was 
changed,  as  we  have  already  indicated,  in  consequence  of  the  position 
of  the  Georgia  Central  Railroad  and  the  Savannah,  Florida  &  Western  Rail- 
road Company  as  to  extending  the  pool  beyond  the  South  Atlantic  ports. 
The  small  amount  realized  by  the  Florida  Railway  &  Navigation  Com- 
pany as  its  share  of  the  pool,  viz.,  $4,291,  confirms  the  theory  that 
the  pooling  contract  did  not  extend  beyond  the  South  Atlantic  ports. 
It  clearly  did  not,  but  F.  B.  Papy,  traffic  manager  for  the  receiver, 
notified  C.  H.  Mallory  &  Co.,  on  August  11,  1886,  that  the  pooling 
contract  was  so  officially  considered  by  him.  This  contract  appears  to 
have  been  entered  into  by  the  parties  to  avoid  a  war  of  rates.  Its  prac- 
tical operation  was  to  give  all  cotton  from  the  Chattahoochee  valley  to 
the  Georgia  railroads,  and  it  is  exceedingl}'^  doubtful  whether  the  steam- 
ships of  the  petitioner  had  anything  to  do  with  fixing  the  terms  of  the 
pooling  contract  of  July  16,  1886,  between  the  three  railroads  above 
mentioned.  The  conclusions  of  the  master  seem,  from  the  evidence, 
to  be  irresistible,  and  he  recommends  that  the  prayer  of  the  petitioner 
be  denied. 

The  exceptions  filed  to  this  report  are  as  follows: 

First,  That  the  master  erred  in  not  finding  that  there  was  a  valid  con- 
tract between  the  petitioner  and  H.  R.  Duval,  receiver,  established,  un- 
der which  the  petitioner  was  entitled  to  its  share  of  the  pool  moneys  re- 
ceived by  the  said  H.  R.  Duval,  receiver,  as  alleged  in  the  petition  and 
as  therein  prayed  for. 

Second,  The  master  erred  in  finding  that  the  pooling  contract  finally 
entered  into  between  the  Georgia  Central  Railroad  Company  and  the  Sa- 
vannah, Florida  &  Western  Railroad  Company,  and  the  said  H.  R. 
Duval,  receiver,  was  not  substantially  the  same  contract  which  was  be- 
ing negotiated  between  the  said  parties  at  the  time  the  said  receiver, 
through  his  traffic  manager,  F.  B.  Papy,  assured  the  petitioner  that  it 
should  have  a  share,  to-wit,  60  per  cent.,  of  the  pool  moneys  which  were 
realized  from  the  said  pooling  contract  by  the  said  H.  R.  Duval,  re- 
ceiver. 

Third,  The  master  erred  in  finding  that  when  the  said  H.  R.  Duval, 
receiver,  by  his  said  traffic  manager,  F.  B.  Papy,  assured  the  petitioner 
that  it  and  the  said  receiver  would  realize  jointly  from  the  proposed 
pooling  contract  the  sum  of  over  $27,000,  the  said  Papy  referred  to  and 
was  considering  a  different  pooling  contract  than  the  one  that  was  finally 
consummated  as  shown  by  the  evidence. 

Fourth.  The  master  erred  in  finding  that  the  petitioner  is  not  entitled 
to  any  portion  of  the  pool  moneys  for  which  it  sued  in  the  said  petition, 
and  in  recommending  that  the  said  petition  be  dismissed. 

Mfth.  The  master  erred  in  divers  other  respects,  both  upon  the  law 
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and  facts  in  the  case,  to  be  pointed  out  are  ienus  at  the  hearirig  of  these 
exceptions. 

They  do  not  comply  with  the  rule  in  equity  with  reference  to  excep- 
tions of  this  character.  Exceptions  to  the  master's  report  are  regarded 
so  far  only  as  they  are  supported  by  the  statement  of  the  master,  or  by 
evidence  to  which  the  attention  of  the  court  is  called  by  reference  to  the 
particular  testimony.  Jaffrey  v.  Brown,  29  Fed.  Rep.  476,  and  cases 
there  cited;  Taylor  Manufg  Co.  v.  Hatcher  Manufg  Cb.,  39  Fed.  Rep.  440. 
The  exceptions  make  no  allusion  to  the  evidence,  whereas  they  should 
have  set  out  that  portion  of  the  evidence  upon  which  the  exceptor  re- 
lied. This,  however,  involves  no  testimony,  and  the  only  reference  to 
it  by  the  master,  unsupported,  was  probably  not  deemed  advisable  by 
the  solicitor  for  the  petitioner.  We  are,  as  a  consequence,  limited  in  our 
consideration  of  the  case  exclusively  to  the  master's  report;  and,  since 
all  the  presumptions  are  in  favor  of  the  finding  of  the  master,  and  since 
they  appear  to  be  satisfactory,  and  indeed  conclusive,  it  is  ordered  and 
adjudged  that  the  master's  report  recommending  that  the  prayer  of  peti- 
tioner be  denied  shall  stand  confirmed,  at  the  costs  of  petitioner,  and  that 
a  decree  be  framed  accordingly. 


OoTTiNa  V.  Florida  Rt.  &  Nav.  Oo.,  (Mallory  a  d.y  Interveners.) 

(CircuU  Court,  W.  D.  Florida.    Augast,  1S90.) 

CaBRIERB— DiRCRIMINATION  TV  CHARGES— RECBrVER. 

The  receiver  of  a  railroad  in  Florida,  where  discrimination  in  freight  rates  Is  a 
criminal  offense,  (Act  Fla.  Jan.  6, 1S55,  c.  1564,)  has  no  right  to  make  such  discrim- 
ination.   Following  MissauH  Pac  By.  Co,  v.  Texas  &  P.  Ry.  C(x,  81  Fed.  Rep.  862. 

In  Equity.     Petition,  in  intervention. 

H.  Bisbee,  for  intervenors. 

John  A.  Henderson,  for  respondent. 

Speer,  J.  This  case  arises  on  a  charge  of  the  petitioners,  who  own 
and  operate  a  line  of  steam-ships  between  New  York  and  Fernandina, 
that  the  respondent,  who  is  the  receiver  of  this  court  in  charge  of  the 
property  of  the  Florida  Railway  &  Navigation  Company,  which  is  a  line 
of  road  extending  west  and  south  to  various  parts  of  Florida,  unjustly 
discriminated  in  the  carriage  of  freights  and  passengers  over  its  lines 
against  the  petitioners,  and  in  favor  of  another  and  rival  line  of  steam- 
ships, to-wit,  the  Clyde  Line,  between  the  same  ports  of  New  York  and 
Fernandina.  The  specifications  are  that  the  respondent  (1)  makes 
through  bills  of  lading  at  special  rates  with  the  Clyde  Line,  and  refuses 
to  make  same  with  petitioners'  line,  and  carries  out  these  contracts  to  the 
injury  of  the  petitioners;  (2)  that  respondent  charges  over  his  road,  on 
nil  freights  and  passengers  carried  by  petitioners'  steamers^  full  local  tariff 
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from  Fernandina  to  the  local  stations  on  his  liue,  aiid  on  such  as  are  sent 
or  received  in  like  manner  by  the  Clyde  Line  he  prorates  in  such  man- 
ner that  shippers  and  passengers  pay  the  railroad  less  than  on  similar 
business  via  the  petitioners'  line,  to  the  manifest  injury  of  petitioners; 
(3)  that  respondent  exacts  from  petitioners  on  their  business  prepayment 
of  freight  charges,  and  does  not  make  the  same  exactions  from  the  Clyde 
Line,  which  places  the  petitioners  at  a  disadvantage  with  the  business 
community.  The  respondent  admits  the  facts  to  be  as  charged,  but 
justifies  them  on  the  ground  that  the  facilities  offered  by  petitioners  were 
not  of  that  satisfactory  character,  either  in  permanency  or  quality  of 
service,  which  met  the  emergencies  of  his  railroad  in  ifts  active  competi- 
tion with  a  rival  road  and  rival  ocean  steam-ships,  and  that  tlie  acts 
complained  of  were  necessary  to  be  done  in  order  to  inaugurate  and  main- 
tain the  efficient  service  of  the  line  complained  against.  The  acts  com- 
plained of  terminated  with  the  enforcement  of  the  interstate  commerce 
act,  and  the  present  hearing  is  on  petition  for  an  order  on  the  receiver 
to  pay  over  to  petitioners  the  diJBTerence  in  th<»  amounts  collected  by  re- 
spondent on  freights  and  passengers,  etc.,  over  the  charges  for  like  serv- 
ices on  business  via  the  Clyde  Line,  while  such  rates  were  in  force.  The 
intervention  was  referred  to  the  master,  the  Honorable  Joseph  H.  Durkee, 
to  take  and  state  an  account  between  the  petitioner  t^nd  the  receiver,  the 
court  reserving  all  questions  of  law  and  equity.  Thi^  master  filed  bis 
report,  which  is  as  follows  : 

'*The  petitioner  owns  and  operates  a  line  of  steam-ships  between  ttie  ports 
of  Fernandina  and  New  York,  and  the  interniediftte  ports  of  Port  Royal  and 
Brunswick,  which  are  engaged  in  general  freight  and  passenger  business. 
These  steamers  made  connection  at  Fernandina  with  the  line  of  raiIro\ad  now 
operated  by  the  respondent,  and  through  bills  of  lading,  through  pasi?enger 
tickets,  and  baggage  checks  were  used  interchangeably  on  these  lines.'  In 
November,  1886,  W.  P.  Clyde  &  Co.  established  a  line  of  steamers  from  New  . 
York  to  Fernandina  and  to  Jacksonville,  and  with  the  respondent,  as  receivdf 
of  the  Florida  Railway  &  Navigation  Company,  made  contracts  as  his  connect-^ 
ing  line.  Thereafter  the  petitioner  complains  that  the  said  receiver,  through  • 
his  agents,  issued  instructions  on  February  12,  1887,  that  on  and  after  the 
18th  of  that  month  full  local  rates  would  be  demanded  upon  all  freights  de- 
livered by  petitioner  to  receiver  at  Fernandina  for  points  in  the  interior  of 
Florida,  or  from  such  points  to  Fernandina;  and  that  on  the  same  day  the 
receiver  caused  freight  rate  No.  4,551  to  be  issued,  whereby  petitioner  or  ship- 
per was  compelled  to  pay  8  cents  per  cubic  foot  to  respondent's  line  of  rail- 
road upon  cedar  from  Cedar  Keys  to  New  York,  leaving  but  2  cents  per  cubic 
foot  for  petitioner,  the  through  rate  being  10  cents  per  cubic  foot,  while  prior 
to  that  time  the  division  of  rales  gave  to  the  petitioner  7  cents  per  cubic  foot 
on  log  cedar  and  5  cents  per  cubic  foot  on  l>ox  cedar,  and  to  the  respondent  3 
cents  per  cubic  foot  on  ea.li  of  the  above  classes.  On  tlie  15th  day  of  February, 
1887,  the  respondent  caused  freight  rate  No.  4,567  to  be  issued,  to  take  effect 
on  the  18th  day  of  the  same  month,  noted  "Applicable  only  to  Mallory  Line»" 
which,  while  retaining  totals  of  through  rates,  gave  to  the  respondent's  line 
of  railroad  a  greater  proportion  of  such  rates  than  had  been  liitherto  charged 
on  through  business  via  Mallory  Line.  On  February  24,  1887,  the  respond- 
ent caused  instructions  to  be  given  to  his  agents  not  to  issue  any  bills  of  lad- 
ing in  connection  with  any  steam-ships  other  than  the  Clyde  Line,  and  steam- 
ers running  in  connection  with  said  railroad  to  Brunswick  and  Savannah. 
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and  not  to  receive  from  and  deliver  to  any  steamer  other  than  Clyde  Line,  or 
to  carry  any  freight  consi»(ned  to  petitioner  without  prepayment  of  all  freight 
charges.  By  the  operation  and  effect  of  these  several  orders  regarding  freight 
rates^the  petitioner  avers  that  he  has  been  improperly  discriminated  against 
to  the  benefit  of  the  Clyde  Line.  The  respondent  states  that  these  orders 
regarding  freight  charges  did  not  affect  the  totals  of  through  rates,  but 
did  affect  the  proportions  received  by  the  respective  lines.  The  losses  sus- 
tained  by  the  Mallory  Line  by  the  payment  of  freight  moneys  and  freight 
charges  in  excess  of  the  freight  and  freight  charges  collected  against  the  W. 
P.  Clyde  Steam-Ship  Company  for  carriage  of  like  freight  appear  to  be  as  fol- 
lows: [Then  follows  a  statement  of  losses  aggregating  $1,805.32.  The 
eleven  items  of  overcharge  in  excess  of  amounts  charged  via  Clyde  Line 
amount  to  1^1,805.32.]  In  regard  to  the  claim  of  $  105. 66  it  appears  by  Ex- 
hibit E  to  have  been  paid  by  the  Florida  Railway  &  Navigation  Company. 
The  claim  for  uncollected  freight  bills,  amounting  to  $893.89,  represents 
amounts  paid  by  Mallory  Line  to  the  respondent  for  forwarding  freight  from 
Fernandina  to  destination,  advanced  charges,  and  have  been  collected  wholly 
or  in  part*  by  petitioner^  and  cannot  be  stated  by  the  master.  As  to  the  loss 
sustained  by  the  payment  of  freight  charges  on  the  part  of  petitioner,  which 
the  respondent  has  not  refunded,  there  is  notliing  before  the  master  to  show 
amount  uncollected. 

"Respectfully  submitted,  Joseph  H.  Durkee,  Master. 

*'Jaok8onvin€,  Florida,  December  16,  1887." 

The  law  of  Florida  upon  the  subject  of  discrimination  in  freight  rates 
will  be  found  in  the  Internal  Improvement  Act  of  January  6,  1855,  c. 
1664,  This  makes  any  freight  rate  "discriminating  against  the  interests 
of  the  people  a  criminal  offense,  punishable  by  a  fine  of  five  hundred 
dollars."  It  is  to  be  observed  that  the  railroad  of  which  the  respondent 
is  the  receiver  was  constructed  under  the  provisions  of  this  act,  and  by 
means  of  large  gratuities  granted  to  it  by  the  state.  The  constitution  of 
Florida,  (article  16,  §  30,)  adopted  in  1886,  authorized  the  legislature 
to  prohibit  discrimination.  It  is  true  that  the  legislature  of  the  state 
has  not  carried  the  latter  provision  into  its  statutory  enactments,  but  in 
the  administration  of  a  railroad  by  a  United  States  court  through  its  re- 
ceiver it  would  seem  obligatory  upon  the  court  to  have  gre-at  deference 
and  consideration  for  the  fundamental  law  of  the  state. 

It  cannot  be  doubted  from  the  report  of  the  master  that  a  discrimina- 
tion against  the  intervenors'  line, of  steam-ships  was  continuous  and  in- 
jurious, at  least  to  the  amount  of  the  master's  findings.  This  was  rec- 
ognized, besides,  on  two  occasions  by  a  distinguished  jurist  presiding  in 
this  court,  both  Hon.  Thomas  Seattle,  the  district  judge,  presiding, 
and  Hon.  Don  A.  Pardee,  the  circuit  judge,  made  orders  to  forbid 
the  discriminations  of  the  receiver  against  the  intervenors'  steam-ship 
line.  The  question,  indeed,  seems  to  be  settled  by  the  decision  of 
Hon.  Don  A.  Pardee,  circuit  judge,  in  the  case  of  Mvsaouri  Pac.  Ry, 
Co.  V.  Texas  &  P,  Ry.  Co.,  30  Fed.  Rep.  2.  The  facts  are  similar  to 
those  found  by  the  master.  In  that  case  the  Texas  &  Pacific  Railroad 
Company,  like  the  Florida  Railway  &  Navigation  Company,  was  built 
by  the  aids  and  grants  and  donations  of  land  from  the  state.  Section 
10  of  the  Texas  act  provided,  like  the  Florida  act,  that  any  discrimina- 
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tion  in  regard  to  charges  for  freight  or  passengers,  or  in  any  other  mat- 
ter, should  not  be  made  by  the  Texas  &  Pacific  Railroad  Company.  It  is 
true  that  the  Florida  act  made  discrimination,  by  its  corporate  benefici- 
ary, a  criminal  offense,  punishable  by  a  fine  of  $500;  but  it  is  a  well- 
settled  principle  that  a  contract  prohibited  by  statute,  vrith  a  penalty  at- 
tached, is  void.  Harris  v.  RunnelSy  12  How.  79-83.  WhetJier  or  not 
this  penal  statute  would  have  the  precise  legal  effect  of  the  Texas  enact- 
ment, certain  it  is  that  this  court  could  not  justifiably  condone  the  con- 
tinuous violation  of  a  penal  statute  on  the  part  of  its  receiver.  The  de- 
cision of  Judge  Pardee  is  therefore  in  point,  and,  in  our  judgment,  its 
clearness,  force  of  reasoning,  and  weight  of  authority  must  control  the 
decision  here.  "If  respondents,"  says  Judge  Pardee,  "are,  as  they 
seem  to  say,  charging  the  petitioner's  lines  less  per  ton  per  mile  than  the 
charges  made  on  respondents'  line  to  freight  shippers,  under  the  same 
condition  as  for  distance  and  shipping  points,  then  respondents  are  dis- 
criminating against  shippers  that  are  forced  to  use  their  lines,  which 
ought  not  to  be  permitted  under  any  circumstances,  and  particularly  on 
a  railroad  to  the  construction  of  which  the  general  goveniment  and  the 
state  of  Texas  contributed  so  large  a  portion  of  the  public  lands."  We 
believe  it  is  true  that  the  general  government  likewise  contributed  to  the 
construction  of  the  railroad  of  which  the  receiver  of  this  court  has  charge. 
"For  the  relief  of  petitioners,"  continues  Judge  Pardee,  "an  order  will 
be  entered  directing  the  receivers  to  give  them  the  same  rates  and  the 
same  privileges  for  doing  business  in  all  respects  as  are  given  to  other 
connecting  lines,  substantially  as  prayed  fof  in  their  petition."  Extend- 
ing— legitimately,  as  we  think — the  principle  of  this  decision  to  the 
facts  found  by  the  master,  the  receiver  should  be  directed  to  pay  to  the 
intervenors  the  sums  found  by  the  master  to  have  been  exacted  from  the 
interveners  as  the  result  of  this  unjustifiable  discrimination.  See,  also, 
Scofield  V.  Railroad  Co,y  decided  by  the  supreme  court  of  Ohio,  reported 
in  3  N.  E.  Rep.  907;  Messenger  v.  Railroad  Co,,  18  Amer.  Rep.  754, 
New  Jersey  court  of  appeals;  McDuffee  v.  Railroad  Co.,  13  Amer.  Rep.  72, 
supreme  court  of  New  Hampshire;  Railroad  Go,  v.  People,  (111.)  8  Amer. 
Rep.  690;  Hays  v.  Railroad  Co,,  12  Fed.  Rep.  309,  Judge  Baxter; 
Menacho  v.  Ward,  27  Fed.  Rep.  529,  (rule  of  evidence;)  McCoy  v.  RaU- 
road  Co. J  13  Fed.  Rep.  3,  and  note,  p.  11;  Railroad  Cases,  110  U.  S. 
667-682,  4  Sup.  Ct.  Rep.  185.     In  the  latter  case  the  court  declare: 

"A  railroad  company  is  prohibited,  both  by  the  common  law  and  by  the 
constitution  of  Colorado,  from  discriminating  unreasonably  in  fa\or  of  or 
against  any  other  company  seeking  to  do  business  on  its  road." 

A  multitude  of  similar  cases  might  be  stated,  but,  the  principle  and 
policy  of  the  law  having  been  embodied  into  the  federal  statutes  relat- 
ing to  interest  of  commerce,  the  citation  is  perhaps  superfluous.  For 
the  reasons  stated  the  master's  report  in  this  case  will  stand  confirmed, 
and  a  decree  be  drawn  directing  the  receiver  to  pay  to  the  intervenors, 
or  their  solicitor,  the  sum  found  in  the  account  taken  by  the  master. 
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Central  Trust  Co.  v.  Florida  Ry.  <fe  Nav,  Co.,  (Hawkins,  Inter- 

vetior.) 

(Circuit  Court,  N.  D.  Florida.    August,  1890.) 

1.  JuDOMBNT— Validity— Parttbs. 

Where  a  railroad  has  been  mortgaged  to  secure  bonds  which  have  been  guaran- 
tied by  the  state,  a  decree  that  a  certain  branch  of  the  road  is  not  subject  to  the 
mortgage  lien  is  of  no  validity  when  made  in  a  suit  in  which  the  bondholders  are 
not  represented,  and  of  which  the  state  has  not  been  notified,  and  which  is  brought 
in  a  county  in  which  no  part  of  said  branch  road  is  situated. 
9.  MoKTOAOB  Foreclosure— Notice. 

Notice,  at  a  foreclosure  sale,  of  an  adverse  claim  under  an  invalid  decree  of  court 
does  not  affect  the  purchaser's  title. 

In  Equity,     Petition  for  intervention. 

Speer,  J.  This  is  an  intervention  in  a  bill  where  the  complainants 
are  trustees  under  deeds  of  trust  made  to  secure  a.  large  amount  of  bonds 
issued  on  the  railroad  of  the  defendant  company,  to-wit,  the  Florida 
Railway  &  Navigation  Company.  This  company  was  incorporated  un- 
der a  general  act  of  the  legislature  of  the  state  of  Florida.  It  issued  six 
million  of  bonds,  with  the  deed  of  trust  above  mentioned  to  the  Central 
Trust  Ck)mpany  of  New  York.  By  the  bill,  in  which  the  intervention 
before  the  court  is  presented,  there  was  obtained  a  decree  and  a  judicial 
sale  of  the  entire  line  from  Chattahoochee  to  Jacksonville.  There  ^ere 
also  sold  the  branch  roads  to  St.  Marks  and  JMonticello.  Upon  the  last 
— a  short  road — this  controversy  depends, — the  road  from  Fernandina 
to  Cedar  Keys  and  Waldo  to  Wildwood,  and  afterwards  built  to  Plant 
City,  with  extension  to  Tavares,  upon  which  there  was  an  issue  of  under- 
lying bonds.  The  Florida  Central  &  Western  Railroad  was  also  organized 
under  a  general  act.  They  likewise  issued  bonds  on  234  miles  of  rail- 
road from  Chattahoochee  to  Jacksonville,  with  branches  to  St.  Marks,  to 
Tallahassee,  and  Monticello  to  Drifton,  202  miles. '  Eight  hundred  and 
eight  thousand  dollars  of  the  bonds — $12,000  a  mile — were  issued  in 
March,  1881,  and  a  deed  of  trust  to  secure  the  payment  of  the  same  was 
made  to  the  Guarantee  Trust  &  Safe-Deposit  Company.  The  Florida 
Central  <fe  Western  Railroad  was  formed  by  a  combination  of  the  lines 
of  two  companies,  which  were  subject  to  foreclosure  and  sold,  as  appears 
in  the  case  of  Schutte  against  the  railroad  company  and  others;  the  de- 
cree having  been  rendered  on  May  31,  1879,  and  the  sale  having  been 
made  in  1881.  The  roads  were  as  follows:  (1)  The  Florida*  Central 
Railroad  Company,  60  miles,  from  Jacksonville  to  Lake  City;  (2)  the 
Jacksonville,  Pensacola  &  Mobile  Railroad  Company,  Lake  City  to  Chat- 
tahoochee, with  the  branches  above  mentioned.  There  was  also  an  issue 
of  bonds  to  the  state  of  Florida  for  four  millions  of  dollars  for  the  benefit 
of  the  Florida  Central  Railroad  Company.  These  bonds  were  issued  in 
exchange  of  three  million  dollars  of  bonds  of  the  latter  company,  and 
one  million  additional,  which  were  issued  under  the  acts  of  June,  1869, 
and  January,  1870,  (chapters  1716, 1731  of  the  Laws  of  Florida.)     These 
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bonds  gave  to  the  state  of  Florida  a  statutory  lien  upon  the  last-men- 
tioned road.  The  bonds  were  issued  on  the  Ist  day  of  January,  1870. 
The  Jacksonville,  Pensacola  &  Mobile  Railroad  company  was  organized 
under  a  special  act,  and,  being  authorized  so  to  do  by  the  terms  of  the 
act,  (chapters  1716  and  1731  of  the  I^ws  of  Florida,)  consolidated  with 
its  line  other  roads  or  parts  of  roads  from  Quincy  to  Lake  City,  from 
Tallahassee  to  St.  Marks,  and  the  particular  branch  in  controversy  here, 
from  Drifton  to  Monticello.  These  lines  were  owned  by  the  Tallahassee 
Railroad  Company.  The  lines  were  absorbed  by  the  Jacksonville,  Pen- 
sacola &  Mobile  Railroad  Company  under  the  authority  just  mentioneti. 
The  Tallahassee  Railroad  Company,  by  virtue  of  the  act  of  June  24, 1869, 
(chapter  1718  of  the  Laws  of  Florida,)  was  an  organization  of  the  pur- 
chasers, who  bought  on  the  20th  of  March,  1869,  at  a  sale  made  by  the 
trustees  of  the  internal  improvement  fund  of  Florida,  the  Pensacola  & 
Georgia  Railroad  and  the  Tallahassee  Railroad.  The  Pensacola  &  Geor- 
gia Railroad  Company  was  organized  under  a  special  enactment  made  in 
January,  1853,  (see  chapter  484  of  the  Laws  of  Florida,  McClel.  Dig.  . 
1048.)  It  was  authorized  to  build  a  railroad  from  the  city  of  Pen- 
sacola to  a  point  on  the  Georgia  line.  Its  charter  was  amended  De- 
cember 15,  1855,  (chapter  728,  Id.,)  so  as  to  conform  to  the  act  of  Jan- 
uary 6,  1855,  which  is  generally  known  as  the  "Internal  Improvement 
Act."  By  the  same  amendment  certain  branches  were  provided  for, 
and  amongst  them  a  branch  from  Drifton  to  Monticello,  four  miles  in 
length. 

Aftei:  the  amendment  to  its  charter  referred  to  in  the  preceding  para- 
graph, the  Pensacola  &  Georgia  Railroad  Company  accepted  for  itself 
the  operative  provisions  of  the  internal  improvement  act.  As  a  conse- 
quence this  company  became  entitled  to  receive  from  the  state  on  so  much 
of  its  main  lines,  extension,  and  branches  as  conformed  to  the  lines  speci- 
fied in  section  4  of  the  improvement  act  the  state  aid  and  benefits  de- 
rivable therefrom.  These  were  indorsement  by  the  state  of  its  bonds, 
the  guaranty  of  interest  on  the  same,  grants  to  alternate  sections  of  state 
lands,  exemption  from  taxation,  and  the  personal  exemption  of  its  em- 
ployes from  the  duty  to  serve  on  the  militia,  on  the  juries,  and  to  work 
the  roads.  They  were  entitled  Ito  receive  also  alternate  sections  of 
such  lands  as  might  be  thereafter  granted  by  the  general  government. 
It  was  provided  also  that  it  should  have  the  aids  and  benefits  of  these 
land  grants  on  so  much  of  the  line  as  did  not  conform  to  the  route  in- 
dicated in  the  fourth  section  of  the  internal  improvement  act.  In  con- 
sideration of  these  benefits  it  assumed  certain  obligations  to  the  state. 
These  related  to  the  character  of  road  construction,  of  the  application  of 
the  proceeds  of  their  indorsed  bonds  as  directed, — ^the  payment  to  cer- 
tain sinking  funds.  For  all  payments  made  by  the  internal  improve- 
ment fund  thej'  were"  to  turn  over  an  equivalent  amount  of  stock,  the 
maps  of  their  lines  were  to  be  deposited,  and  in  further  consideration  of 
this  performance  on  their  part  they  became  entitled  to  exclusive  priv- 
ileges from  competition  for  20  miles  on  either  side  of  their  lines  of  rail- 
Avay.     A  more  important  consideration  moving  from  them  to  the  state 
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for  the  vast  franchises  which  were  granted  to  them  was  this  .  The  Pen- 
eacola  &  Georgia  Railroad  Company  created,  upon  their  acceptance  of 
the  provisions  of  the  act,  k  mortgage  on  all  its  franchises,  road-bed,  work- 
shops, iron,  equipments,  and  depots,  so  that,  upon  a  failure  of  the  com- 
pany to  pay  interest  and  the  amount  due  to  the  sinking  fund  for  50 
days,  the  trustees  of  the  internal  improvement  fund  could,  by  virtue  of 
the  mortgage  or  lien  just  referred  to,  seize  and  sell  the  property  covered 
thereby.  This  result  soon  followed.  The  railroad  company  failed  to 
comply  with  the  coflditions  of  their  obligation,  and  the  trustees  of  the 
internal  improvement  fund  seized,  advertised,  and  sold  the  assets  above 
mentioned,  under  the  provision  of  the  act  of  March  30,  1869.  They 
were  purchased  by  one  Dibble  and  his  associates.  The  purchase  in- 
cluded the  entire  road  and  the  branch  now  in  controversy,  and  was  there- 
after incorporated  into  the  Tallahassee  Railroad  Company,  and  consoli- 
dated with  the  Jacksonville,  Pen^acola  &  Mobile  Railroad.  Having  been 
mortgaged  to  the  state  of  Florida  under  the  statutory  liens  of  June,  1869, 
and  of  January,  1870,  it  was  sold  for  the  satisfaction  of  the  Schutte  de- 
cree under  the  lien  of  said  mortgage,  and  was  incorporated,  into  the 
Florida  Central  &  Western  Railroad  Company  in  March,  1880,  and  was 
bonded  and  consolidated  into  the  Florida  Railway  &  Navigation  Com- 
pany in  March,  1884,  and  was  again  bonded.  All  of  these  changes  of 
organization  and  title  included  the  branch  from  Drifton  to  Monticello, 
it  having  passed  under  the  operation  of  the  several  liens,  and,  in  con- 
nection with  the  main  line,  at  the  sale  of  March  20,  1869.  By  a  dis- 
reputable trick  the  purchasers  got  possession  of  the  Pensacola  &  Georgia 
Railroad  Company  by  paying  a  portion  of  the  purchase  inoney  and  by 
substituting  a  worthless  check  for  the  balance.  They  at  once  proceeded 
to  cover  the  road  and  the  branch  in  question  with  the  lien  of  the  state 
bonds  of  January  1,  1870.  In  subsequent  litigation  to  collect  the  bal- 
ance of  the  purchase  money  and  to  enforce  the  lien  of  the  internal  im- 
provement bonds,  the  question  was  presented  whether  this  branch  road 
was  covered  by  the  lien  of  the  trustees  of  the  internal  improvement  fund, 
and  it  has  been  uniformly  held  in  the  affirmative.  Internal  Imp.  Fund 
v.  Jacksonville,  etc.,  R,  Co.,  16  Fla.  708;  Holland  v.  State,  15  Fla.  456; 
State  \.  Andefson,  91  U.  S.  669;  Railroad  Co.  v.  Schutte,  103  U.  S.  129; 
Decision  of  Bradley,  justice  of  the  fifth  circuit  court  of  the  United 
States  for  Florida,  in  Schutte  v.  Railroad  Co.,  3  Woods,  692,  decided  in 
May,  1879. 

It  is  insisted  upon  the  part  of  the  defendant  company  that  their  title 
to  the  branch  road  for  the  foregoing  reasons  is  perfect.  This  is  not  only 
true,  they  insist,  by  correct  construction  of  all  the  enactments  and  con- 
tracts in  question,  but  also  by  definite  and  final  adjudication.  They 
insist  that,  if  it  were  an  original  question,  the  court  must  hold  that 
the  Pensacola  &  Georgia  Railroad  Company  was  an  indivisibility;  that 
its  franchises  covered  its  branches  as  well  as  its  main  line;  that  by  the 
acceptance  of  the  internal  improvement  act  it  put  all  of  its  railroad, 
whether  on  the  main  line  or  in  the  branches,  under  the  operation  of  the 
act,  and  that  its  subsequent  seizure  and  sale  by  the  trustees  acting  under 
v.43F.no.ll— 48 
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that  act  because  of  the  default  of  the  company  vested  in  the  purchasers 
complete  and  perfect  title;  and  they  call  attention  to  what  seems  indis- 
putable, that  the  branch  was  sold  with  the  main  line  under  the  statutory 
lien,  and  they  insist  that  this  concludes  all  second  and  junior  incum- 
brances.    For  the  intervenor  it  is  insisted  that  the  decree  of  the  state 
court  has  adjudicated  that  the  branch  from  Drifton  to  Monticello  was 
not  subject  to  the  lien  of  the  internal  improvement  bonds.     The  inter- 
venor prays  that  the  receiver  be  required  to  bid  at  a  sale  of  the  said 
branch  road  from  Drifton  to  Monticello  to  the  amount  of  its  value,  which 
shall  be  estimated  by  a  master.     The  fund  to  be  realized  from  this  bid- 
ding  he  claims — First.  Under  the  deed  of  trust  from  the  Pensacola  & 
Georgia  Railroad  Company,^  dated  in  1860,  conveying  the  lands  and  so 
forth  to  trustees,  and  providing  for  the  issue  of  certain  bonds,  the  same 
to  be  a  first  lien  on  the  lands,  and  a  second  mortgage  on  the  railroad, 
its  fninchises,  etc.     This  deed  of  trust  was  recorded  in  Jefferson  county, 
where  this  branch  is  wholly  situate,  in  February,  1870.     Second.  By 
reason  of  a  judgment  under  a  code  of  practice  then  in  force  in  Florida, 
which  judgment  was  obtained  in  the  circuit  court  of  Leon  county  in  a 
proceeding  there  pending  between  the  trustees,  who  are  now  represented 
by  the  intervenor,  and  others  on  the  one  part,  and  the  Jacksonville,  Pen- 
sacola &  Mobile  Railroad  on  the  other  part.    This  judgment  was  obtained 
in  1872  or  1873.     Third.  He  insists  that  the  notice  of  this  alleged  lien 
was  given  at  the  sale  under  the  Schutte  decree  by  a  Mr.  Lewis,  through 
Mr.  George  P.  Raney.     The  original  deed  of  trust,  under  which  the  in- 
tervenor claims,  was  made  to  Bailey  &  McGheehee,  and  was  recorded  on 
the  5th  day  of  February,  1870,  before  the  said  bonds  were  sold.     This,  it 
is  insisted,  gives  to  that  deed  of  trust  a  priority  over  any  title  acquired 
under  the  sale  of  the  state  bonds  by  virtue  of  the  internal  improvement 
lien.     To  the  argument  of  defendants  that  there  was  no  lien  recorded  in 
Jefferson  county,  in  which  the  branch  road  in  question  is  wholly  situate, 
they  insist  that  the  deed  of  trust  to  Lewis  and  Hawkins  is  there  recorded 
on  all  the  property  of  the  Pensacola  &  Georgia  Railroad  Company,  and 
the  branch  to  Monticello  was  a  part  of  the  property  when  the  deed  of 
trust  was  executed.     They  insist,  further,  that  the  bonds  issued  under 
the  internal  improvement  act  attached  only  as  a  lien  to  that  portion  of 
the  Pensacola  &  Georgia  Railroad  and  its  property  mentioned  in  the  stat- 
ute, and  that  the  branch  to  Monticello  was  not  therein  included.     They 
insist,  therefore,  that  Lewis  and  Hawkins,  the  latter  of  whom  is  the  in- 
tervenor, have  the  only  lien  on  this  branch.     They  insist  there  was  no 
necessity  for  record  of  this  lieu.     They  insist  that  the  action  of  the  gov- 
ernor of  Florida  and  the  trustees  of  the  internal  improvement  fund  was 
wholly  illegal,  and  that  the  intervenor  and  those  whom  he  represented 
were  not  estopped  upon  failure  to  protest  against  the  sale  by  the  state  au- 
thorities.   They  insist  that  the  lien  enforced  by  the  sale  under  the  decree 
in  the  Schutte  Case  was  immaterial,  as  the  decree  in  that  case  was  rendered 
without  reference  to  the  rights  or  interests  of  the  persons  whom  the  inter- 
vener represents;  they  insisting  that,  the  state  courts  having  taken  juris- 
diction of  the  subject-matter,  the  federal  court  would  not  presume  to 
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interfere.  They  insist  that  the  confirmation  of  the  sale  by  the  federal 
court  did  not  have  the  effect  to  nullify  the  decree  of  the  state  court  to 
the  effect  that  the  lien  of  the  internal  improvement  fund  did  not  attach 
to  the  branch  between  Drifton  and  Monticello. 

In  reply  to  the  argument  that  the  railroad  company  dismissed  its  bill 
against  the  inter venor's  rights  in  the  state  court  of  Escambia  county  for 
the  reason  that  the  intervenor  had  sought  the  jurisdiction  of  this  court, 
the  intervenor  insists  that  his  purpose  by  the  intervention  was  to  prevent 
a  conflict  of  jurisdiction,  and  not  to  try  any  question  of  title  or  lien  in 
this  court,  as  the  receiver  of  the  company  can  claim  nothing  here  more 
than  could  have  been  claimed  by  the  Florida  Railway  &  Navigation  Com- 
pany. That  company  having  dismissed  its  biU  in  the  circuit  court  of 
Escambia  county,  the  receiver  is  estopped  from  setting  up  any  rights 
against  the  claim  of  petitioner  in  this  court.  The  receiver  is  governed 
by  the  action  of  the  Florida  Railway  &  Navigation  Company  in  dismiss- 
ing its  bill;  he  has  no  concern  in  tLe  matter.  The  record  in  Escambia 
county  estops  him.  To  the  point  made  by  defendants  that  Hawkins, 
now  the  intervenor,  was  receiver  of  this  court,  and  conducted  the  sale 
of  the  Jacksonville,  Pensacola  &  Mobile  Railroad  in  the  Schutte  Case,  the 
intervenor  insists  that,  while  Hawkins,  with  his  co-receiver,  did  conduct 
the  sale,  a  notice  of  the  decree  in  favor  of  the  intervenor  was  given  at  that 
sale  before  the  bidding,  that  notice  being  that  any  person  purchasing  the 
railroad  from  Monticello  to  the  junction  at  Driiton  would  take  the  same 
subject  to  the  lien  of  the  decree  in  the  state  court  in  favor  of  the  trustees 
of  the  Freeland  bonds;  that  neither  Hawkins  nor  any  person  acting  with 
him,  who  was  interested  in  the  decree  of  the  state  court,  was  impleaded 
in  the  Schutte  Case,  and  hence  the  decree  in  that  case  in  no  wise  affected 
their  interest.  To  the  argument  of  the  defendant  that  neither  the  peti- 
tioner nor  any  of  his  purchasers  have  been  in  possession  of  the  branch 
to  Monticello,  and  that  the  Pensacola  &  Georgia  Railroad  Company  built 
it,  and  always  had  possession  of  it  until  sold  by  the  trustees  of  the  inter- 
nal improvement  fund,  and  that  it  has  passed  to  several  subsequent  pur- 
chasers since  that  sale,  the  intervenor  insists  that,  while  this  branch  did 
belong  to  the  Pensacola  &  Georgia  Railroad,  it  was  not  covered  by  the 
lien  of  the  Pensacola  &  Georgia  Railroad  bonds,  which  were  indorsed  by 
the  trustees  of  the  internal  improvement  fund.  That  it  was  conveyed  as 
a  security  for  the  payment  of  the  Freeland  bonds,  and  that  the  trustees 
of  those  bonds  were  prompt  in  asserting  their  lien.  They  had  the  first 
sale  set  aside  by  a  decree  of  the  state  court.  They  gave  notice  of  the 
decree  by  a  subsequent  sale.  That  subsequent  attempted  sales  have  been 
provided,  and  that  notice  to  said  trustees  of  the  decree  in  the  state  court 
has  always  been  notice,  not  only  of  their  lien,  but  of  its  recognition  and 
enforcement  by  a  court  having  jurisdiction. 

The  court  has  considered  the  arguments  and  briefs  of  the  solicitors,  and 
has  examined  the  voluminous  records  in  evidence,  with  very  great  care. 
It  has  thus  reached  the  conclusion  that  the  liens  of  the  state  bonds  of 
January  1,  1870,  covered  the  branch  road  from  Drifton  to  Monticello, 
and  this  branch  was  lawfully  sold  by  the  trustees  of  the  internal  im- 
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provement  fund.  This  view  has  received  apparently  tlie  conclusive 
sanction  of  the  supreme  court  of  the  United  States  in  the  case  of  Rail- 
road Cos.  V.  SditiUe,  103  U.  S.  120.  The  recital  in  the  language  of  the 
chief  justice  is  as  follows: 

"The  Florida,  Atlantic  &  Gulf  Central  Railroad  Company,  incorporated  by 
the  general  assembly  of  Florida  in  1853,  built  a  railroad  from  Jacksonville  to 
Lake  City.  ThePensacola  Sc  Georgia  Railroad  Company,  also  incorporated 
during  the  same  year,  built  a  road  from  Lake  City  through  Tallahassee  to 
Quincy,  in  the  direction  of  Mobile,  with  a  branch  to  Monticello;  and  the  Tal- 
lahassee Railroad  Company,  incorporated  at  a  somewhat  earlier  date,  built 
anotlier  road  from  Tallahassee  to  St.  Marks.  Each  of  these  companies  became 
indebted  to  the  state  of  Florida  under  the  provisions  of  the  internal  improve- 
ment law;  and,  as  a  consequence,  the  road  of  the  Florida,  Atlantic  &  Gulf 
Central  Company  was  sold  on  the  4th  of  March,  1868,  by  the  trustees  of  the 
internal  improvement  fund,  under  the  authority  of  law,  to  William  £.  Jack- 
son and  his  associates ;  that  of  the  Fensacola  &  Georgia  Company  on  the  6th 
of  February,  1869,  to  F.  Dibble  and  his  associates;  and  that  of  the  Tallahas- 
see Company  on  the  same  day  and  to  the  same  parties." 

See,  also,  State  v.  Anderson,  91  U.  8.  669;  Internal  Imp,  Fund  v.  Jack- 
BonviUe,  etc.  R.  Cb.,  16  Fla.  708;  Holland  v.  State,  16  Fla.  456. 

We  find  that  the  Fensacola  &  Georgia  Railroad  Company  had  author- 
ity by  its  charter  to  build  and  operate  the  branch  in  question,  (see  Mc- 
Clel.  Dig.  p.  1056,  §  31 ;)  that  the  Fensacola  &  Georgia  Railroad  Com- 
pany was  incorporated  with  the  Jacksonville,  Fensacola  &  Mobile  Rail- 
road Company;  and  that  by  the  acts  of  Florida  June,  1869,  and  the 
amendment  of  January,  1870,  the  statutory  lien  was  created  that  all 
bonds  issued  by  the  railroad  company  under  this  legislation  were  made 
a  first  mortgage  or  lien  on  the  road-bed,  iron,  equipment,  work-shops, 
depots,  and  franchises,  (McClel.  Dig.  p.  590,  §  3;)  that  the  holders  of 
the  bonds  in  a  decree  obtained  authority  for  the  sale  of  the  road  and  the 
branch  in  controversy  under  the  statutory  lien  of  1869;  that  in  the  same 
decree  the  trustees  of  the  internal  improvement  fund  were  authorized  to 
sell  to  recover  the  unpaid  purchase  money  due  by  virtue  of  the  sale  un- 
der the  internal  improvement  act;  that  this  decree  applied  as  well  to  the 
particular  branch  in  controversy  as  to  the  entire  road;  and  that  the  com- 
plainants, who  are  the  bondholders  under  the  acts  of  June,  1869,  and 
January,  1870,  in  February,  1882,  by  regular  procedure  caused  the  sale 
of  the  road  and  the  branch  from  Monticello  to  Drifton.  The  Florida 
Railway  &  Navigation  Company  went  into  possession  under  conveyances 
of  February,  1882.  The  latter  company,  we  further  find,  issued  the 
bonds  and  deeds  of  trust  which  have  been  enforced  upon  the  main  line 
and  as  well  upon  the  particular  branch  in  the  several  causes  in  which 
this  intervention  is  made.  These  findings  are  ascertained  from  the  bill 
in  the  Schutte  Cbacand  the  decree  thereon,  and  certified  copies  of  the  re- 
ports of  the  masters  A.  B.  Hawkins  and  S.  Conant.  We  find  further 
that  the  deed  of  trust  from  the  Fensacola  &  Georgia  Railroad  Company, 
made  to  William  Bailey  and  John  C.  McGeeheeon  April  1, 1860,  which 
invested  the  said  trustees  with  a  lien  on  said  railroad,  including  said 
branch,  was  second  in  dignity  to  the  lien  under  the  internal  improve- 
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ment  act,  but  was  a  first  lien  on  all  other  property  of  the  Pensacola  & 
Georgia  Railroad  Company;  that  this  deed  of  trust  was  recorded  in  Jef- 
ferson county,  Florida,  on  the»5th  day  of  February,  1870,  in  which 
county  the  said  branch  road  is  wholly  situate.  We  find  further  that  a 
decree  was  rendered  in  the  circuit  icourt  of  the  second  judicial  circuit  of 
Florida  in  and  for  Leon  county,  in  a  cause  wherein  Benjamin  C.  Lewis 
and  Alexander  B.  Hawkins,  as  trustees  for  the  bondholders  of  the  Free- 
land  bonds,  issued  by  the  Pensacola  &  Georgia  Kailroad  Company,  and 
John  McDougall  and  the  said  Benjamin  C.  Lewis  in  their  own  rights, 
were  plaintiff's,  and  the  Jacksonville,  Pensacola  &  Mobile  Railroad  Com- 
pany, John  G.  McGeehee,  trustees  for  the  holders  of  the  Freeland  bonds 
issued  by  said  Pensacola  &  Georgia  Railroad  Company,  Richard  A.  Whit- 
field and  William  M.  Miller,  administrators  of  John  Miller,  deceased,  and 
others  were  defendants;  that  this  proceeding  was  under  the  practice 
known  as  the  *'Code  Pragtice,"  then  in  force  in  the  state  of  Florida;  that 
the  question  of  law  raised  by  the  pleadings  was  passed  upon,  and  the 
court  then  decreed  that  the  said  branch  road  was  not  covered  by  the 
liens  in  favor  of  the  bonds  issued  under  the  internal  improvement  act, 
and  that  the  sale  by  the  said  trustees  of  August,  1869,  did  not  pass  the 
branch  road,  and  did  not  carry  with  it  the  sale  of  the  said  branch  road, 
and  that  the  branch  road  was  subjected  to  the  liens  of  the  bonds  repre- 
sented by  the  petitioner  as  trustee,  and  that  the  l^al  tide  to  the  said 
branch  was,  at  the  time  of  said  decree,  in  the  trustee  for  the  benefit  of 
the  said  bondholders;  that  at  the  sale  of  the  said  Pensacola  &  Georgia 
Railroad  and  branch,  made  under  the  Schutte  decree  by  the  petitioner 
and  another  as  masters,  in  1879,  notice  was  given  by  B.  C.  Lewis  that 
any  person  purchasing  this  said  branch  would  take  the  same  subject  to 
the  lien  of  said  decree  and  the  lien  of  the  bonds  issued  thereunder  and 
then  outstanding,  amounting  to  several  thousand  dollars;  that  this  de- 
cree was  never  recorded  in  the  circuit  court  records  of  Jefferson  county; 
that  no  judgment  roll  was  ever  filed  with  said  decree  in  the  proper  court, 
either  of  the  county  of  Leon  or  Jefierson.  We  further  find  that  the  Pen- 
sacola &  Georgia  EUiilroad  Company,  by  bill  filed  for  tbat  purpose  in  the 
Leon  circuit  court  and  transferred  to  the  circuit  court  of  Escambia  county, 
Florida,  enjoined  the  sale, of  said  branch  road  as  advertised  to  be  made 
by  the  decree  of  the  circuit  court  of  Leon  county  as  aforesaid;  that  the 
defendants  answered  said  bill  for  injunction;  that  afterwards,  on  the  9th 
day  of  February,  1886,  the  petitioner  intervened  in  this  court,  praying 
therein,  among  other  things,  that  the  receiver  pay  into  this  court  the 
sum  of  $40,000,  as  the  estimated  value  of  said  branch,  and  for  such 
other  and  further  relief  as  the  court  might  deem  the  petitioner  entitled 
to;  that  leave  was  granted  to  file  said  petition,  and  the  petitioner  became 
an  intervener  in  this  suit;  that  afterwards,  and  on  the  6th  day  of  March, 
1886,  the  Florida  Railway  &  Navigation  Company  dismissed  their  bill 
for  injunction,  then  pending  in  the  Escambia  circuit  court;  that  the  pe- 
titioner subsequently  filed  his  amended  petition,  and  therein  prayed  for 
an  allowance  to  make  a  sale  under  the  decree  of  the  circuit  court  of  Leon 
county,  and  that  the  receiver  be  directed  and  required  to  bid  at  said 
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Bale  such  an  amount  as  shall  be  ascertained  by  a  commission  of  this  court 
to  be  the  value  of  said  branch,  and  for  other  and  general  relief;  that  to  this 
petition  and  amended  petition  the  recei^r  in  this  cause  made  answer, 
and  that  upon  the  issue  joined  the  several  parties  have  tiled  record  evi- 
dence and  depositions,  upon  which  the  foregoing  facts  are  made  to  ap- 
pear. 

With  relation  to  the  reasons  presented  for  the  relief  they  seek  by  the 
solicitors  for  the  intervenor  the  court  Jias  reached  the  following  conclu- 
sions: The  notice  given  by  the  counsel  representing  the  interest  of  the 
intervenor  at  the  sale  under  the  decree  in  the  SchuUe  Case  appears  to  have 
been  superfluous,  and  without  legal  effect.  It  was  a  judicial  sale,  and 
the  purchaser  must  have  bought  with  notice  of  the  existence  of  all  pre- 
vious valid  incumbrances.  It  is  insisted  in  the  able  and  elaborate  brief 
of  Mr.  Henderson  that  the  solicitors  who  gave  this  notice  represented 
also  clients  who,  under  the  decree  of  sale,  had  a  first  lien  on  the  prop- 
erty with  relation  to  which  he  gave  the  notice  of  an  adverse  trust.  That, 
besides  that,  one  of  the  trustees  who  was  making  the  sale  was  the  co- 
trustee with  Lewis  for  the  interest  concerning  which  the  notice  was  given, 
and  that  Lewis  himself  was  a  party  defendant  to  the  suit  of  Schutte  against 
the  railroad  companies,  in  which  the  decree  was  rendered;  and  he  urges 
for  these  reasons  that  there  was  no  virtue  in  this  notice.  These  consid- 
erations, were  it  indeed  practicable  to  evolve  from  the  cumbersome  rec- 
ord their  merit  or  their  refutation,  we  would  regard  as  of  minor  impor- 
tance. The  notice  was  given  to  call  the  attention  of  purchasers  to  a  judg- 
ment of  the  court  of  Leon  county,  which,  if  binding  on  the  parties,  was 
itself  notice  to  the  world.  If  invalid,  the  notice  could  not  give  it  valid- 
ity; and  we  are  clearly  of  the  opinion  that  the  circuit  court  of  Leon 
county  had  neither  jurisdiction  of  the  persons  nor  of  the  subject-matter 
involved  in  the  litigation.  The  suit  was  begun  long  after  the  date  of 
the  Florida  state  bonds,  (January  1,  1890,)  and  even  long  after  their 
actual  issue;  and  under  the  authority  of  Ketchum  v.  St,  Louisy  101  U.  S. 
306,  we  think  not  only  the  trustees  of  the  internal  improvement  fund, 
but  the  bondholders  under  the  act  of  1870,  or  their  suiiicient  representa- 
tive, were  necessary  parties.  See,  also,  Story,  Eq.  PI.  §  178,  note;  WiU- 
iams  V.  Bankheadj  19  Wall.  563.  This  was  an  exceptional  case.  The 
sovereign  state  of  Florida  had  issued  its  bonds,  having  contingent  liens 
on  all  their  property.  It  was  a  matter  of  public  notoriety  that  these 
bonds  were  in  the  hands  of  holders  for  value,  and  if  it  was  contemplated 
to  sell  a  valuable  portion  of  the  property,  not  merely  the  equity  of  re- 
demption, and  thus  divest  the  lien  of  the  state  as  well  as  the  rights  of 
the  bondholders  who  had  invested  with  confidence  in  the  validity  of  its 
obligations,  the  case  would  seem  to  stand  on  a  different  footing  from  the 
ordinary  controversy  between  prior  and  junior  mortgages.  The  subse- 
quent crop  of  litigation  abundantly  shows  this.  There  were  many  things 
to  be  settled  before  the  judgment  of  the  circuit  court  of  Leon  county 
could  be  regarded  as  conclusive.  The  state  of  Florida  would  not  have 
been  made  party  against  its  will,  but  it  might  have  intervened  and  pro- 
tected its  interest^  had  proper  notice  been  given.     EUioi  v.  Fan  Voord, 
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3  Wall.  Jr.  299.  There  was  no  notice  given  in  this  case  in  the  state  court, 
and  none  of  the  incumbrances  were  represented.  Besides,  it  seems  diat 
Jefferson  county  had  exclusive  jurisdiction  of  the  proceeding  so  far  as  it 
was  justified  by  the  trust-deed  of  1860,  Either  the  branch  road  from 
Monticello  to  Drifton  was  independent  of  the  main  line  or  a  part  thereof. 
If  a  part  of  the  main  line,  it  was  clearly  subject  to  the  lien  of  the  in- 
ternal improvement  bonds.  If  an  independent  line,  it  was  wholly  within 
Jefferson  county;  and  it  would  seem  that  a  proceeding  to  sell  Ihe  road 
would  not  have  been  maintainable  in  Leon.  Code  Proc.  Fla.  §  74,  Bush. 
Dig.  477;  McClel.  Dig.  p.  766,  §  5;  Railroad  Co.  v.  Rothschild,  26  Amer.  & 
Bng.  R.  Cas.  57.  The  judgment  of  a  court  without  jurisdiction  of  the  par- 
ties or  subject-matter  is  void,  nor  could  the  right  of  the  bondholders  be 
affected  by  the  acquiescence  of  their  debtors  without  their  consent.  This 
judgment  in  Leon  county  seems  to  have  been  obtained  by  default.  The 
recital  that  "it  appears  from  the  allegation  of  the  complaint,  and  not  de- 
nied in  the  answer,"  etc.,  indicates  as  much.  It  is  nevertheless  recited 
in  the  complaint  on  which  the  judgment  was  taken  in  Leon  county  that 
the  Pensacola  &  Georgia  Railroad  Company  was  authorized  to  construct 
a  branch  road  to  the  county  seat  of  Jefferson  county;  that, this  was  done 
on  the  5th  day  of  December,  1855;  that  on  the  10th  of  the  preceding 
February  the  Pensacola  &  Georgia  Railroad  gave  notice  to  the  trustees  of 
the  internal  improvement  fiind  of  their  acceptance  of  its  provision;  that 
the  said  branch  line  was  seized  and  sold  by  said  trustees.  The  com- 
plaint further  recites  that  the  Pensacola  &  Georgia  Railroad  bargained, 
sold,  and  conveyed  the  depots,  franchises,  and  equipments  of  said  road 
to  Bailey  and  McGeehee  in  the  event  *of  the  payment  of  the  Freeland 
bonds,  and  in  default  of  the  payment  of  the  said  Freeland  bonds  for 
three  months  the  trustees  should  have  the  power  to  take  possession  of 
said  road-way,  depots,  stations,  franchises,  and  equipments  of  said  com- 
pany without  any  judicial  or  preliminary  process  whatever,  and  the  same 
to  sell,  lease,  or  otherwise  dispose  of,  as  in  their  discretion  they  may 
deem  best  for  the  interest  of  the  bondholders.  It  recites  further  that 
that  the  said  McGeehee  as  trustee,  the  said  Pensacola  &  Georgia  Railroad 
acquiescing  therein,  did  convey  to  Alexander  B.  Hawkins  and  Benjamin 
C.  Lewi^r  large  bodies  of  land,  to  be  held  upon  the  same  uses  and  trust 
as  the  same  were  conveyed  to  the  said  Bailey  and  McGeehee  by  the  said 
Pensacola  &  Georgia  Railroad  Company.  The  complaint  points  out  a 
doubt  on  the  part  of  the  said  McGeehee  as  to  whether  he  did  divest  him- 
self of  the  legal  ownership  of  the  road-way,  depots,  stations,  franchises, 
and  equipment  of  the  said  Pensacola  &  Georgia  Railroad  Company. 
This  doubt  on  the  part  of  Mr.  McGeehee  seems  to  be  not  entirely  with- 
out foundation.  The  rights  of  the  public  in  railroad  corporations  and 
their  franchises  created  and  granted  for  the  public  welfare  have  been  de- 
fined with  great  distinctness  since  the  date  of  this  conveyance  to  Bailey 
and  McGeehee  in  1860.  It  is  not  now  regarded  that  to  sell  out  and  part 
with  the  title  to  its  franchises  is  an  ordinary  and  usual  function  of  a  rail- 
road company.  The  power  to  lease  a  railroad,  its  appurtenances  and  iran- 
chiseSi  is  not  to  be  presumed  from  the  usual  grant  of  power  in  a>  railroad 
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charter;  and,  unless  authorized  by  a  legislative  action  so  to  do,  one  com- 
pany cannot  transfer  them  to  another  company  by  lease,  nor  can  the 
other  company  receive  and  operate  them  under  such  lease.  Orego^x  R. 
&  Nav.  Co,  V.  Oregonian  E.  Cb.,  130  U.  S.  1 ,  9  Sup.  Ct.  Rep.  409.  Whether 
or  not  this  doctrine  is  applicable  to  the  ease  at  bar,  it  would  seem  in- 
disputable that,  if  an  important  part  of  the  cjaim  in  the  l/con  county 
case  was  on  account  of  the  foreclosure  proceedings  of  the  trustees  of  the 
interntil  improvement  fund,  they  were  indispensable  parties,  and  a  de» 
cree  without  them  would  be  a  nullity. 

It  is  insisted,  besides,  with  great  confidence,  before  the  judgment  in 
Leon  county  could  be  a  valid  lien  on  real  estate  situate  in  Jefferson  county 
it  must  have  attached  thereto  a  judgment  roll,  and  must  be  recorded  in 
the  county  where  the  real  estate  is  situate.  Code  Proc.  Fla.  §§  45,  46, 
227,  Bush.  Dig.  469,  516;  McQel.  Dig.  619.  It  is  insisted  further  that 
this  has  never  been  done.  On  the  argument  of  this  cause  at  Jackson- 
ville the  judgment  roll  was  not  produced,  but  since  that  time,  and  while 
the  court  has  had  the  case  under  advisement,  a  certified  copy  of  this 
paper  has  been  forwarded  the  court,  it  having  been  discovered  by  the 

Honorable Raney,  who  was  formerly  of  counsel  in  the  cause.    It 

does  not  appear,  however,  to  have  been  recorded  in  Jefferson  county; 
but,  without  passing  on  the  technical  question  involved,  which  is  nec- 
essarily- unfamiliar  to  one  unacquainted  with  the  local  laws  of  the  state, 
and  merely  stating  it  for  the  benefit  of  all  concerned,  we  prefer  to  rest 
ouropinion  upon  the  want  of  jurisdiction  of  the  Leon  county  court,  and 
the  want  of  indispensable  parties,  before  adverted  to.  It  would  be  in- 
deed a  serious  matter  if  a  title  perfected  by  the  decrees  of  the  United 
States  courts,  by  which  all  parties  at  interest  were  bound,  could  be  un- 
settled by  a  judgment  by  default  in  a  county  of  the  state  where  the  prop- 
erty was  not  situate,  and  where  indispensable  parties  were  not  made. 

For  the  foregoing  reasons  the  court  is  compelled,  in  its  opinion,  to 
deny  the  application  of  the  intervenor.  The  present  purchasers,  who 
have  succeeded  to  the  rights  and  equities  of  the  purchasers  under  the 
Schutte  decree  in  1879-81,  obtained  on  the  road  and  this  branch  a  first 
lien  for  the  trustees  of  the  internal  improvement  iund  on  bonds  author- 
ized to  be  issued  in  1855,  and  a  subordinate  lien  second  only  to  that 
last  above  mentioned  in  favor  of  the  holders  of  $2,800,000  of  the  Flor- 
ida state  bonds  bearing  date  and  lien  as  of  January  1,  1870.  They  also 
acquired  under  the  sale  of  March  20,  1869,  all  the  rights  of  the  trustees 
of  the  internal  improvement  fund  in  and  to  the  Pensacola  &  Georgia  road 
and  this  branch.  We  gravely  doubt  whether  the  Pensacola  &  Georgia 
Company  had  the  power  to  pledge  their  entire  assets  and  franchises  to 
the  trust  which  the  intervenor  represented.  They  were  authorized  to 
borrow  money  to  carry  into  efiect  the  object  of  their  charter,  to  issue  cer- 
tificates or  other  evidences  of  such  loan,  and  to  pledge  the  property  of 
said  company  for  the  payment  of  the  same  and  the  interest.  These  pow- 
ers were  never  enlarged.  This  is  far  short  of  a  power  to  execute  a  con- 
veyance which  stipulates  that  in  the  event  of  the  default  in  the  payment 
of  the  inrterest  or  principal  which  shall  have  remained  in  arrears  for  the 
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space  of  three  months  the  creditor  shall  have  power  to  take  posses- 
sion of  the  said  railways,  depots,  stations,  franchises,  and,  equipments 
of  said  company  without  any  judicial  or  other  preliminary  process  what- 
ever, and  the  same  to  sell  or  lease  or  otherwise  dispose  of,  as  in  their 
discretion  they  may  deem  best  for  the  interest  of  the  bondholders.  The 
application  of  petitioner  is  refused,  and  the  intervention  is  dismissed  at 
the  cost  of  the  intervener,  and  the  decree  of  the  court  will  be  framed  ao- 
oordingly. 


In  re  Van  Vlibt. 
(Cireuit  CouxU  B.  P.  Arkaiims.    October  81, 1800.) 

1.  Ihtozioatino  Liquors— Orioiival  Packaob  Law— Ck)X8TiTUTioNALiTT. 

Act  CoiifC-  Aug.  8, 1890,  whioh  provides  that  intoxicating  liquors  when  shipped 
from  one  state  to  another  **  shall,  upon  arrival,  be  subject  to  the  operation  and  ef- 
fect of  the  laws  of  such  state, "  is  a  legiclmate  exercise  of  the  power  to  regulate  in- 
terstate commerce. 
a.  8Ain— Etfeot  oh  Statb  Laws. 

Said  act  subjects  liquor  shipped  into  a  state  to  the  operation  of  its  prohibitory 
laws  previously  passed. 

At  Law.     Petition  for  Aafreoa  corpus. 

C.  C.  Cde,  for  petitioner. 

John  Y.  Stone  J  Atty.  Gen.  of  Iowa,  for  the  State. 

Caldwell,  J.  The  facts  in  the  case  are  admitted,  and  are  as  follows: 
The  Excelsior  Brewery  Company,  a  corporation  of  the  state  of  Missouri, 
shipped  from  that  state  to  Pelia,  in  the  state  of  Iowa,  consigned  to  the 
petitioner,  who  was  its  agent  at  that  place,  a  wooden  case  containing  two 
dozen  quart  bottles  of  beer  manufactured  by  the  company  at  St.  Louis, 
Mo.  The  case  containing  the  bottles  of  beer  was  substantially  made 
out  of  wood,  and  securely  fastened  with  a  metallic  seal,  and  constituted 
an  unbroken  or  original  package.  This  case  of  beer,  in  its  original  form, 
the  petitioner,  as  agent  for  the  brewery  company,  sold  at  Fella.  For 
this  sale  he  was  arrested,  tried  before  a  justice  of  the  peace,  convicted,  and 
sentenced  to  imprisonment.  On  these  facts  he  claims  his  imprisonment 
is  illegal,  and  in  violation  of  the  constitution  of  the  United  States.  This 
claim  is  rested  on  two  propositions.  Stating  them  in  the  reverse  order 
from  that  in  which  the  learned  counsel  for  the  petitioner  presented  them, 
they  are — Mrst,  that  the  act  of  congress,  approved  August  8, 1890,  com- 
monly known  as  the  "Wilson  Bill,"  is  unconstitutional  and  void;  and, 
9econdy  that  the  laws  of  the  state  of  Iowa,  under  which  the  petitioner  was 
tried  and  sentenced  to  be  imprisoned,  are  unconstitutional  and  void. 

In  discussing  the  first  question  it  is  important  to  have  a  clear  concep- 
tion of  what  the  law  was,  and  on  what  it  was  grounded  before  the  pas- 
sage of  the  act,  and  what  change  the  act  makes  in  the  old  law.  Before 
the  passage  of  the  act  of  congress,  the  right  to  transport  liquor  from  one 
state  to  another  included,  by  implication,  the  right  of  the  importer  to 
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sell  it  in  the  original  package,  in  the  state  in  which  the  transit  ended. 
By  the  act  of  congress,  the  right  which  the  importer  previously  enjoyed 
of  selling  the  liquor  in  the  original  package,  in  the  state  where  the  tran- 
sit ended,  regardless  of  the  laws  of  such  state,  is  taken  away,  the  act  de- 
claring that  the  liquor  "shall,  upon  arrival  in  such  state  or  territory,  be 
subject  to  the  operation  and  effect  of  the  lawg  of  such  state."  The  con- 
stitutionality of  the  act  in  this  forum  can  scarcely  be  treated  as  an  open 
question.  The  constitution  declares  that  "the  congress  shall  have  power 
*  *  *  to  regulate  commerce  *  *  *  among  the  several  states." 
It  was  early  decided  that  commerce  among  the  states  was  subject  only 
to  regulations  imposed  by  congress;  that  the  states  could  not  interfere 
with  or  regulate  such  commerce;  and  that,  until  congress  enacted  regu- 
lations on  the  subject,  it  was  free  and  unrestricted.  It  was  further  de- 
cided that  the  right  to  transport  an  article  of  commerce  from  one  state 
to  another  included,  by  necessary  implication,  the  right  of  the  importer 
to  sell,  in  unbroken  packages,  at  the  place  where  the  transit  terminated. 
The  rule,  in  the  absence  of  congressional  action,  is  thus  stated  by  Chief 
Justice  Fuller,  in  Leisy  v,  Hardin^  135  U.  S.  100,  124,  125,  10  Sup. 
Ct.  Rep.  681: 

"Under  our  decision  in  Bowman  v.  Railway  Co.,  infra,  they  had  the  right 
to  import  this  beer  Into  that  state,  and,  in  the  view  which  we  have  expressed, 
they  had  the  right  to  sell  it,  by  which  act  alone  It  would  become  mingled  in 
the  common  mass  of  property  within  the  state.  Up  to  that  point  of  time,  we 
hold  that,  in  the  absence  of  congressional  permission  to  do  so,  the  state  had 
no  power  to  interfere  by  seizure, or  any  other  action,  in  prohibition  of  impor- 
tation and  sale  by  the  foreign  or  non-resident  importer." 

It  will  be  observed  that  the  chief  justice,  speaking  for  the  majority  of 
the  court,  does  not  say  that  the  state,  under  no  conditions,  can  interfere 
with  the  imported  liquor,  until  it  is  sold  by  the  importer  or  the  package 
broken;  but  the  statement  of  the  law  is  that  it  cannot  do  so  ^4n  the  ab- 
sence of  congressional  permission."  In  another  passage  of  the  opinion, 
it  is  said: 

*'The  responsibility  is  upon  congress,  so  far  as  the  regulation  of  interstate 
commerce  is  concerned,  to  remove  the  restriction  upon  the  state  in  dealing 
with  imported  articles  of  trade  within  its  limits,  which  have  not  been  min- 
gled with  the  common  mass  of  property  therein,  if  in  its  judgment  the  end  to 
be  secured  justifies  and  requires  such  action." 

Again,  it  is  said  the  imported  article  "is  not  within  the  jurisdiction 
of  the  police  power  of  the  state  unless  placed  there  by  congressional  ac- 
tion."    Again,  it  is  said: 

"Being  thus  articles  of  commerce,  can  a  state,  in  the  absence  of  legislntlon 
on  the  part  of  congress,  prohibit  their  importation  from  abroad,  or  from 
a  sister  state,  or,  when  imported,  prohibit  their  sale  by  the  Importer?" 

Again,  the  language  of  the  court  in  Bowman  v.  Railway  Co.,  125  U. 
S.  485,  8  Sup.  Ct.  Rep.  689,  1062,  is  quoted  approvingly  where  it 
is  said — 

*'That  the  transportation  of  commodities  between «the  states  shall  be  free 
except  where  it  is  positively  restricted  by  congress  itself,  or  by  the  states  in 
particular  cases  by  the  express  permission  of  congress." 
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The  denial  to  the  state  of  the  right  to  deal  with  imported  liquor  id 
unbroken  packages  is  uniformly  accompanied  by  the  same  qualifying 
words,  which  are  repeated  in  the  opinion  no  less  than  eight  times.  See, 
to  the  same  effect,  Lyng  v.  State,  135  U.  S.  161, 10  Sup.  Ct.  Rep.  725; 
Stautmburgh  v.  Hennick,  129  U.  S.  141,  9  Sup.  Ct.  Rep.  256;  Bomrmn 
V.  Railway  Co.,  125  U.  S.  465,  8  Sup.  Ct.  Rep.  689,  1062.  These  re- 
peated and  deliberate  utterances  of  the  supreme  court  establish  the  prop- 
osition that  it  is  competent  for  congress,  under  the  grant  of  power  to  re<i;- 
ulate  commerce  among  the  states,  to  determine  when  a  subject  of  that 
commerde  shall  become  amenable  to  the  law  of  the  state  in  which  the 
transit  ends.  Congress  has  exercised  the  power,  under  the  constitution, 
and  has  declared  that  liquor  transported  from  one  state  to  another  ^^  shall, 
upon  arrival  in  such  state  or  territory,  be  subject  to  the  operation  and 
effect  of  the  laws  of  such  state  or  territory,  enacted  in  the  exercise  of  its 
police  powers,  to  the  same  extent  and  in  the  same  manner  as  though 
such  liquids  or  liquors  had  been  produced  in  such  state  or  territory,  and 
shall  not  be  exempt  therefrom  by  reason  of  being  introduced  therein  in 
original  packages  or  otherwise."  It  will  be  observed  that,  by  the  terms 
of  the  act,  the  original  package,  "upon  arrival"  in  the  state,  is  put  on 
the  same  footing  with  liquors  "produced  in  such  state."  The  original 
package,  when  it  arrives  within  the  state  where  its  transit  terminates,  is 
at  once  reduced  to  the  rank  of  domestic  liquor,  enjoys  no  privileges  not 
enjoyed  by  domestic  liquor, .and  is  "subject  to  the  operation  and  effect 
of  the  laws  of  such  state  *  *  *  enacted  in  the  exercise  of  its  i)olice 
powers,  to  the  same  extent  and  in  the  same  manner  "as  domestic  liquor. 
Now,  there  never  was  any  question  but  what  the  laws  of  Iowa  prohibited 
the  sale  of  liquor  "produced  "  in  the  state,  and  that  the  laws  for  this  pur- 
pose were  constitutional.  These  laws  were  in  full  force  at  the  date  of 
the  passage  of  the  act  of  congress,  and  that  act  having,  in  legal  effect, 
abolished  original  packages  on  their  "arrival"  within  the  state,  by  plac- 
ing them  on  the  same  footing  with  liquor  "produced"  within  the  state, 
they  are  as  much  amenable  to  the  state  law  as  if  they  had  never  existed 
in  the  form  of  original  packages.  Congress  has  abolished  the  right  of 
the  original  package  to  claim  exemption  from  the  operation  of  the  state 
laws  by  abolishing,  in  effect,  the  original  package  itself,  upon  its  arrival 
in  the  state  where  the  transit  terminates.  The  petitioner's  allegation, 
therefore,  that  the  beer  he  sold  was  manufactured,  bottled,  and  boxed 
by  the  brewery  company  in  St.  Louis,  and  shipped  to  him  at  Pella,  for 
sale  as  the  agent  of  the  brewery  company,  has  no  more  legal  significance, 
under  the  act  of  congress,  than  would  be  an  allegation  that  the  beer  was 
brewed,  bottled,  and  boxed  in  Pella.  The  legal  effect  of  the  two  aver- 
ments in  respect  of  the  operation  of  the  Iowa  law  on  the  beer  and  its 
sale  in  Pella  would  be  identical.  But  it  is  contended  that  all  the  utter- 
ances of  the  supreme  court  wherein  it  is  said,  or  is  necessarily  implied 
from  what  is  said,  that  congress  may,  in  regulating  interstate  commerce, 
fix  the  point  of  time  and  place  when  the  interstate  carriage  shall  termi- 
nate, and  the  subject  of  the  commerce  become  amenable  to  the  state  law, 
is  obUer  dkta^  which  the  court  should  disregard.     But  clearly  these  ut- 
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terances  are  not  obiier  dicta  in  the  usual  sense  of  that  term.  The  point 
was  so  intimately  blended  and  connected  with  the  main  question  in  the 
case  as  to  render  its  decision  proper,  if  not  necessary.  The  case  was  one 
of  great  gravity,  and  what  the  court  said  on  this  subject  was  evidently 
well  considered,  and  deliberately  uttered,  and  any  inferior  court  of  the 
United  States  that  would  disregard  it  would  fairly  subject  itself  to  the 
charge  of  judicial  insubordination.  This  court  is  not  called  upon  to 
vindicate  the  soundness  of  the  judgment  of  the  supreme  court.  That 
court  is  quite  capable  of  doing  that  for  itself. 

But  it  is  said  the  act  is  void,  because  it  is  a  delegation  of  legislative 
power  to  the  states  to  regulate  interstate  commerce,  and  for  want  of  uni- 
formity in  its  operation.  It  must  be  observed  that  the  act  does  not  deal 
with  the  liquor  after  its  "arrival"  in  the  state.  Congress  may  regulate 
interstate  commerce,  but  not  intrastate  commerce.  It  may  regulate  com- 
merce "among  the  states,"  but  not  in  the  states.  The  state  may  r^u- 
late  purely  internal,  but  not  interstate,  commerce.  The  act  is  drawn  in 
view  of  these  settled  principles.  In  protects  the  interstate  transporta- 
tion of  the  liquor  until  its  arrival  in  the  state  where  the  transit  is  to  end, 
and  no  longer.  Upon  its  arrival  in  the  state,  the  act  of  congress  declares 
it  shall  be  subject  to  the  laws  of  the  state  enacted  in  the  exercise  of  its 
police  powers.  Such  laws  are  not  regulations  of  interstate  commerce, 
but  have  relation  to  the  local  and  internal  concerns  of  the  state.  The 
right  of  the  state  to  pass  such  laws  is  not  derived  from  the  constitution 
of  the  United  States,  or  any  act  of  congress;  it  antedates  both.  Nor  does 
the  act  of  congress  confer,  or  attempt  to  confer,  on  the  states  the  right 
to  re^rulate  the  liquor  traffic  within  their  jurisdiction.  It  terminates  the 
privileges  previously  attaching  to  the  interstate  commerce  transportation 
of  the  liquor,  upon  its  arrival  in  the  state  to  which  it  is  consigned,  in- 
stead of  protecting  these  privileges  until  after  the  package  is  broken  or 
sold  by  the  importer.  It  does  this  by  declaring  the  liquor  shall,  upon 
arrival  in  the  state,  be  subject  to  its  laws,  not  as  regulations  of  com- 
merce, but  as  police  regulations. 

It  is  said  the  supreme  court  declared  these  laws  to  be  unconstitu- 
tional, in  so  far  as  they  prohibited  the  sale  of  liquor  by  the  importer 
or  his  agent  in  the  original  packages,  and  that  congress  could  not,  in 
the  language  of  the  learned  counsel,  "vivify  a  dead  statute."  There 
are  two  answers  to  this  contention.  The  first  is,  the  act  of  congress 
relegates  the  original  package  of  liquor,  on  its  arrival  in  the  state,  to 
the  laws  of  the  state  passed  in  the  exercise  of  its  police  powers;  and 
there  is  not  now,  and  never  has  been,  any  doubt  of  the  validity  of 
those  laws.  It  is  not  the  laws  of  the  state,  but  the  original  pack- 
age, that  is  "dead."  No  part  of  the  Iowa  law  is  "dead."  What  was 
decided  by  the  supreme  court  was  this:  That  the  Iowa  law  was  broad 
enough  in  its  terms  to  embrace  all  liquors  and  all  sales  of  liquors  by 
every  person,  but  that  this  law,  under  the  constitution  of  the  United 
States,  was  inoperative  on  liquor  imported  into  the  state,  as  long  as  it 
remained  in  the  original  packages,  and  could  not  be  applied  to  the  sale 
of  liquor  in  the  original  package  by  the  importer,  "in  the  absence  ot 
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congressional  permission  to  do  so;"  and  that  any  application  of  the  law 
to  original  packages  in  the  absence  of  congressional  permission  was  un- 
constitutional, and  ah  invasion  of  the  constitutional  rights  of  the  importer. 
There  is,  therefore,  no  foundation  for  the  broad  statement  sometimes 
made,  but  not  made  by  the  learned  counsel  in  this  case,  that  "the  Iowa 
liquor  law  was  declared  to  be  unconstitutional  and  void."  The  court 
did  not  declare  the  statute  of  Iowa  "void,"  but  in  legal  effect  declared 
its  extension  or  application  to  liquor  in  the  original  packages  in  which 
it  was  imported,  in  the  absence  of  congressional  sanction,  was  unconsti- 
tutional. Every  written  law  has  its  implications,  which  are  as  much  a 
part  of  it  as  what  is  expressed.  It  has  been  said  that,  in  view  of  the  de- 
cision of  the  supreme  court,  it  must  be  held  that  one  of  the  implications 
of  the  Iowa  statute,  at  the  time  it  was  passed,  was  that  it  should  not  ap- 
ply to  original  packages,  and  that  this  implication  adheres  to  it,  and 
can  only  be  got  rid  of  by  a  re-enactment  of  the  statute  under  existing 
conditions.  Undoubtedly  this  statute,  like  all  statutes,  had  its  impli- 
cations, but  it  had  no  such  implication  as  is  claimed.  If  the  statute  had 
any  legal  implication  on  this  subject,  it  was  that  the  act  should  not  be 
operative  on  original  packages,  or  the  sale  thereof  by  the  importers  un- 
til congress  should  give  its  consent  thereto.  That  consent  has  been  given 
in  plenary  terms.  It  was  only  by  necessary  implication  that  the  right 
of  the  importer  to  sell  his  original  packages  was  upheld.  Bowmnri  v. 
Railway  Co.,  125  U.  S.  499,  8  Sup.  Ct.  Rep.  689, 1062.  An  act  of  the 
legislature  will  not  be  declared  unconstitutional  in  whole  or  in  part  where 
the  legal  implications  fairly  deducible  from  the  act  will  harmonize  it  with 
"the  constitution.  A  statute  is  neither  unconstitutional  nor  void  for  not 
containing  an  exception  or  qualification  which  the  law  will  imply.  Its 
operation  will  be  restrained  within  constitutional  limits,  but  the  act  itself 
will  not  be  declared  void.  It  was  always  competent  for  congress  to  in- 
vest the  state  with  authority  to  apply  its  police  regulations  to  liquor 
upon  its  *'arrival  in  such  state"  for  sale  or  consumption,  or,  what  is  the 
same  thing,  to  declare,  as  the  act  of  congress  does,  that  such  liquor  shall, 
upon  arrival  in  the  state,  be  subject  to  the  operation  and  effect  of  the 
laws  of  the  state  enacted  in  the  exercise  of  its  police  powers.  It  is  not 
essential  that  the  act  of  congress  should  have  been  passed  before  the  act 
of  the  legislature.  What  congress  can  authorize  to  be  done  it  may  rat- 
ify after  it  is  done.  It  is  said  by  the  supreme  court  of  the  United  States 
that  "a  legislative  ratification  of  an  act  done  without  previous  authority 
is  of  the  same  force  as  if  done  by  pre-existing  power,  and  relates  back  ti> 
the  act  done."  U,  S.  v,  Arredcmdo^  6  Pet.  714.  Such  consent  or  ratifica- 
tion is  equivalent  to  an  original  authority ,  lind  operates  precisely  as  though 
authority  had  previously  been  given.  It  is  familiar  learning  that  by- 
laws and  ordinances  of  cities  and  towns,  which  were  inoperative  or  "void  " 
for  want  of  legislative  power  to  enact  them,  are  rendered  valid  and  ef- 
fectual by  a  subsequent  legislative  approval  or  ratification.  Dill.  Mun. 
Corp.  (4th  Ed.)  §  79.  An  act  of  the  legislature,  passed  in  the  exercise 
of  the  police  power  of  the  state,  inoperative  on  liquor  in  the  original 
packages,  when  passed,  for  want  of  congressional  license,  is  rendered  op- 
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erative  and  effectual  by  a  subsequent  act  of  congress  declaring  that  such 
liquor  shall  be  subject  to  the  state  law.  Such  an  act  removes  the  im- 
pediment to  the  enforcement  of  the  law  against  such  packages,  and  has 
the  same  effect  as  a  precedent  authority  of  congress  to  pass  it.  Such  a 
law  does  not  of  course  give  to  the  state  law  a  retroactive  operation  so  as 
to  punish  a  violation  of  its  provisions  before  its  adoption  or  ratification 
by  congress.  But  it  is  said  that  the  state  laws  referred  to  in  the  act  of 
congress  are  laws  to  be  thereafter  passed,  and  not  the  laws  in  force  at 
the  date  of  the  passage  of  the  act  of  congress.  It  is  a  notorious  fact,  and 
part  of  the  public  history  of  the  country,  of  which  the  court  is  bound 
to  take  judicial  notice,  that  the  decision  in  Leisy  v.  Hardin  led  to  the 
opening  up  in  the  states  which  prohibited  the  traffic  in  liquor,  or,  im- 
posed a  high  license  tax  on  the  traffic,  of  what  were  popularl}'  called 
"original  package  houses."  Liquor  imported  in  packages  of  all  forms 
and  sizes,  but  all  original  packages,  was  sold  in  these  houses.  In  this 
way  the  retail  traffic  in  liquor  was  practically  established,  and  in  many 
cases  by  the  most  irresponsible  and  unsuitable  persons  who  were  not  cit- 
izens of  the  state,  and  were  indifferent  to  its  welfare.  Peaceful  and  quiet 
communities  from  which  the  sale  of  liquor  had  been  banished  for  years 
were  suddenly  afllicted  with  all  the  evils  of  the  liquor  traflBc.  The  seats 
of  learning  were  invaded  by  the  original  package  vender,  and  the  youth 
of  the  state  gathered  there  for  instruction  were  corrupted  and  demoral- 
ized, and  disorder,  violence,  and  crime  reigned,  where  only  peace  and 
order  had  been  known  before.  The  invaded  communities  were  power- 
less to  protect  themselves.  They  could  neither  regulate,  tax,  restrain, 
nor  prohibit  this  traffic.  The  courts  held,  and  rightly  so,  that  the  im- 
porter and  vender  of  original  packages  was  not  subject  to  the  state  law, 
and  that  any  application  of  the  state  law  to  him  would  be  an  invasion 
of  his  rights  under  the  constitution  of  the  United  States,  until  congress, 
in  the  exercise  of  its  power  to  regulate  commerce,  should  withdraw  the 
protecting  shield  of  that  instrument  from  original  packages  that  had 
reached  the  state  where  they  were  destined  for  consumption  or  sale. 
Congress  was  appealed  to  for  relief.  Petitions  flowed  in  upon  it  pray- 
ing for  immediate  action.  It  acted  promptly,  and  with  more  celerity 
than  ordinarily  characterizes  the  action  of  so  large  a  deliberative  body,  and 
the  president  approved  its  action.  In  the  light  of  these  facts  it  is  ab- 
surd to  say  that  congress  did  not  intend  to  subject  original  packages  to 
the  operation  of  the  existing  state  laws,  but  only  to  laws  thereafter  to  be 
passed.  Why  should  40  states  be  compelled  to  call  together  constitu- 
•  tional  conventions  or  legislatures,  or  both,  merely  to  re-enact  verbatim 
these  existing  laws?  for  it  is  conceded  a  rgr^o^im  re-enactment  of  the  ex- 
isting laws  would  remove  this  objection.  The  obvious  design  and  inten- 
tion of  congress  was  to  withdraw  at  once  the  protecting  shield  of  inter- 
state commerce  from  original  packages  of  liquor  the  moment  the^'  en- 
tered the  state  where  their  transit  was  to  end,  by  placing  them  on  the 
footing  of  liquor  "produced"  in  the  state,  and  declaring  they  should  be 
subject  to  the  same  laws.  This  was  what  the  supreme  court,  as  I  con- 
strue their  opinion,  had  said  congress  might  do,  and  it  is  what  it  did 
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do,  in  language  that  admits  of  no  evasion  or  discussion.  The  act  of 
congress  is  a  remedial  statute,  and  the  rules  for  the  construction  of  such 
statutes  declare  they  are  to  be  liberally  construed,  and  everything  is 
to  be  done  in  advancement  of  the  remedy  that  can  be  given  consist- 
ently with  any  construction  that  can  be  put  upon  it;  and  that,  in  con- 
struing a  remedial  statute  which  has  for  its  end  the  protection  of  impor- 
tant and  beneficial  public  objects,  a  large  construction  is  to  be  given, 
when  it  can  be  done  without  doing  violence  to  its  terms.  Wolcott  v.  Pondy 
19  Conn.  597.     The  supreme  court  of  the  United  States  has  said: 

''The  meaning  of  the  legislature  may  be  extended  beyond  the  precise  words 
used  in  the  law,  from  the  reason  or  motive  upon  which  the  legislature  pro- 
ceeded* from  the  end  In  view,  or  the  purpose  which  was  design^."  U.  S,  v. 
Freeman,  3  How.  665. 

In  the  construction  of  a  statute  it  is  always  legitimate  to  look  at  the 
history  of  the  times  and  examine  the  state  of  things  existing  when  it 
was  framed  and  passed.  The  act  of  congress-  is  not  ambiguous  or  doubt- 
ful, but  if  it  was,  the  application  to  it  of  these  canons  of  construction 
would  remove  the  ambiguity  or  doubt.  It  is  undoubtedly  true  that  the 
power  to  regulate  commerce  among  the  states  rests  with  congress  alone, 
and  that  any  rule  congress  prescribes  on  the  subject  must  be  uniform  in 
its  operation.  It  is  objected  against  the  act  of  congress  that  it  is  not 
uniform  in  its  operation,  but  adopts  the  varying  liquor  laws  of  the  sev- 
eral states.  In  the  constitutional  grant  of  powers  to  congress  to  regulate 
commerce  among  the  states,  it  is  not  said  that  such  regulations  shall  be 
uniform.  That  requirement  is  implied  from  the  nature  of  the  subject. 
The  constitution  declares  that  congress  shall  have  power  to  establish 
^'uniform  laws  on  the  subject  of  bankruptcies  throughout  the  United 
States."  In  reference  to  laws  on  the  subject  of  bankruptcies,  the  con- 
stitution itself  requires  they  shall  be  "uniform,"  and  does  not  leave  that 
requirement  to  implication,  as  is  done  in  the  case  of  laws  regulating 
commerce.  The  bankrupt  act  of  1867  adopted  the  exemption  laws  of 
the  several  states,  and  gave  to  the  bankrupts  in  the  several  states  the 
property  exempt  from  execution,  by  the  laws  of  the  state  of  their  resi- 
dence. The  bankrupt  act  was  assailed  as  unconstitutional,  because  there 
was  no  uniformity  in  the  amount  of  property  exempted  to  bankrupts,  the 
amounts  varying  with  the  varying  laws  of  the  states.  The  point  arose  in 
this  circuit,  and  the  act  was  held  constitutional  for  reasons  which  are 
equally  applicable  to  the  "Wilson  Bill."  That  opinion  was  concurred  in 
by  Mr.  Justice  Miller,  and  was  ultimately  accepted  asasound  exposition 
of  the  law  by  all  the  district  courts  of  the  United  States.  In  re  Beckerfordj 
1  Dill.  45.  That  case  ought  to  be  conclusive,  in  this  circuit,  of  the 
question  in  the  case  at  bar.  There  is  no  want  of  uniformity  in  the  act 
of  congress.  It  adopts  one  uniform  rule,  which  is  that  the  interstate 
transit  shall  end  upon  the  arrival  of  the  liquor  in  the  state  to  which  it  is 
consigned  and  that  thereafter  it  shall  be  subject  to  the  state  law.  This 
rule  prevails  throughout  the  whole  country,  and  is  therefore  a  uniform 
rule.  If  the  court  entertained  any  reasonable  doubt  of  the  petitioner's 
light  to  a  discharge,  it  would  not  discharge  him,  but  in  the  exercise  of 
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its  discretion  would  remit  him  to  his  right  of  appeal.  Ez  Patie  Roytdl, 
117  U.  S.  241,  6  Sup.  a.  Rep.  734.  The  petition  for  discharge  is  de- 
nied, and  the  petitioner  remanded  to  the  custody  of  the  state  authorities 
in  execution  of  the  sentence  imposed  upon  him. 


King  Iron  Bridgb  &  Manuf'g  Co.  v.  City  of  St.  Louis. 
idrcuit  Court,  E.  D.  MtsaourU  E.  D.    November  6, 1890.) 

1.  CONTRAOTB— Time— Waiver. 

Plaintiff  contracted  with  defendant  to  build  a  bridge  ^'on  the  present  Btone 
piers,  ^  and  bound  himself  to  complete  the  work  within  ten  months  and  one  week 
after  receiving  notice  to  begin.  Defendant  failed  to  prepare  the  piers  to  receive 
the  bridge  until  eleven  months  after  it  had  given  plaintiff  notice  to  begin.  Held, 
that  such  failure  released  plaintiff  from  the  obligation  to  complete  the  bridge 
within  the  specified  time. 

2.  Same— Arbitration  Clause. 

A  provision  in  a  contract  with  a  city  that  the  street  commissioner  shall  decide 
aU  questions  that  mav  arise  relative  to  the  execution  of  the  contract,  and  that  his 
decision  shall  be  final,  does  not  give  him  jurisdiction  to  determine  the  legal  ques- 
tion whether  the  contractor  haa  incurred  a  penalty  provided  for  in  the  contract. 

At  Law. 

In  this  case  it  appears  from  the  record  that  on  November  18,  1887, 
plaintiff  contracted  with  the  city  of  St.  Louis  "to  furnish  and  erect  the 
iron  and  steel  work  of  the  superstructure  of  the  main  spans  of  the  Grand 
Avenue  bridge,  on  the  present  stone  piers,  and  to  connect  the  same  with 
the  iron-work  of  the  anchorage,"  in  conformity  with  certain  plans  and 
specifications,  and  for  the  sum  of  $144,000.  The  contract  contained  a  pro- 
vision that  the  work  embraced  therein  should  be  begun  by  the  plaintiff 
"within  one  week  after  written  notice  so  to  do  had  been  given  to  the 
plaintiff  by  the  street  commissioner,"  and  that  the  work  should  be  com- 
pleted within  ten  months  thereafter.  It  was  also  provided  by  the  same 
clause  of  the  contract  that,  if  the  plaintiff  failed  to  complete  the  work 
within  the  time  limited,  the  sum  of  $20  per  day  for  the  first  30  days' 
delay,  and  $30  per  day  for  the  succeeding  30  days'  delay,  and  $40  per 
day  for  the  residue  of  the  time,  until  the  work  was  completed,  should 
be  deducted  from  the  contract  price.  Notice  to  begin  the  work  was  given 
by  the  street  commissioner  on  Decembtr  12,  1887,  but  the  stcJne  piers 
on  which  the  bridge  superstructure  was  to  be  erected  were  not  completed 
by  the  city,  ready  to  receive  said  superstructure,  until  November  12, 
1888, — more  than  one  week  and  ten  months  after  the  notice  to  begin 
had  been  given.  The  work  embraced  by  the  contract  was  completed  by 
the  plaintiff  on  June  17,  1889,  or,  as  admitted  by  the  answer,  on  May 
30,  1889.     The  contract  also  contained  the  following  provision : 

"(8)  To  prevent  all  disputes  and  litigation,  it  is  further  agreed  by  the 
parties  hereto  that  the  street  commissioner  shall  in  all  cases  determine  the 
amount  or  quantity  of  the  several  kinds  of  work  which  are  to  be  paid  for  un- 
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derthis  contract;  and  he  shall  decide  all  questions  which  may  arise  relative 
to  the  execution  of  this  contract  on  the  part  of  the  contractor,  and  his  esti- 
mates and  decisions  shali  be  final  and  conclusive." 

After  the  completion  of  the  work  on  June  17,  1889,  the  street  com- 
missioner made  out  a  final  estimate,  showing  the  balance  due  to  the 
plaintiff  to  be  $21,627.73;  but  from  this  sum  he  deducted  $6,820,  claim- 
ing that  the  city  was  entitled  to  that  deduction,  under  the  provision  of 
the  contract  above  mentioned,  on  account  of  delay  in  completing  the 
work, 

Barcrqft  <St  Bowen  and  David  Murphy  y  for  plaintiff. 

LevereH  Bdl^  for  defendant. 

Thayer,  J.,  (afiei-  stating  the  facts  as  ahove,^  First.  The  first  ques- 
tion to  be  determined  is  whether  the  provision  of  the  contract  au- 
thorizing deductions  from  the  contract  price  in  case  the  work  was  not 
completed  within  one  week  and  ten  months  after  notice  to  begin  the 
work  had  been  given,  was  an  operative  provision  when  the  street 
commissioner  made  his  final  estimate,  or  had  become  eliminated  from 
the  contract  by  the  defeult  of  the  city.  There  can  be  no  doubt  that  the 
duty  rested  on  the  city  to  construct  and  prepare  the  bridge  piers  for  the 
erection  thereon  of  the  superstructure.  The  contract  bound  the  plaintiff 
to  erect  the  bridge  superstructure  "on  the  present  stone  piers,"  in  accord- 
ance with  certain  drawings;  but  did  not,  by  any  provision,  obligate  the 
plaintiff  to  do  any  work  on  the  piers.  It  is  a  necessary  inference  from 
all  the  terms  of  the  agreement  that  the  city  undertook  to  provide  such 
stone  piers  for  the  erection  of  the  superstructure  as  the  drawings  disclosed. 
The  city  admits  by  its  answer  that  the  piers  were  not  fully  completed 
for  the  erection  of  the  superstructure  until  November  12,  1888;  hence, 
by  the  defendant's  neglect  the  plaintiff  was  prevented  from  completing 
the  work  within  one  week  and  ten  months  from  the  time  the  notice  to 
begin  was  given.  The  result  is  that  the  provision  awarding  damages  in 
a  given  sum  should  there  be  delay  in  completing  the  contract,  was  as 
efiectually  eliminated  from  the  contract,  as  if  the  parties  had  canceled  it 
by  express  agreement;  and  it  is  wholly  immaterial  whether  we  say  the 
provision  in  question  was  waived,  or  that  the  defendant  is  estopped  from 
insisting  on  the  provision.  In  either  event,  the  result  is  the  same.  The 
city,  by  its  own  default,  having  rendered  performance  impossible  within 
the  time  limited,  has  lost  its  right  to  claim, the  deductions  specified  in 
the  contract.  The  law  to  this  effect  is  well  settled  and  fundamental. 
StewaH  v.  Ketettas,  36  N.  Y.  388;  Weeks  v.  McCarty,  89  N.  Y.  666;  Starr 
v.  Mining  Co.,  13  Pac.  Rep.  195;  Mansfield  v.  Railroad  Cb.,  6  N.  E. 
Rep.  386;  Navigation  Co.  v.  Wilcox,  7  Jones,  (N.  C.)  481 ;  Dumke  v.  PuhU 
man,  (Wis.)  21  N.  W.  Rep.  820;  J(mes  v.  Railroad  Co,,  14  W.  Va.  523. 

For  an  unreasonable  delay  in  erecting  the  superstructure  after  the  piers 
were  fully  completed,  whereby  the  city  sustained  injury,  it  might  per- 
haps be  entitled  to  recoup  damages  on  a  counter-claim,  but  it  has  not 
framed  its  answer  on  that  theory,  and  no  decision  on  that  point  is  nec- 
essary. It  has  planted  itself  squarely  on  the  contract,  and-  insists  upon 
v.43F.no.  11—49 
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the  penalty  nominated  in  the  bond,  which,  for  reasons  above  stated,  it 
is  not  entitled  to. 

Second.  The  next  question  is  whether  the  eighth  clause  of  the  contract 
gave  the  street  commissioner  such  broad  powers  as  an  arbitrator,  that 
his  decision  on  making  the  final  estimate  that  the  plaintiff  was  in  law 
liable  for  liquidated  damages,  is  conclusive  between  the  parties,  although 
manifestly  erroneous.  This  question  must  be  answered  in  the  negative. 
The  contract  made  the  decision  of  the  street  commissioner  conclusive  as 
to  all  questions  concerning  the  amount  of  work  done,  provided  he  acted 
in  good  faith,  and  with  reasonable  care  and  circumspection.  With  the 
same  reservations  that  he  acted  in  good  faith  and  with  reasonable  care, 
it  also  made  his  decisions  final  as  to  all  questions  whether  the  work  was 
done  in  accordance  with  the  drawings  and  specifications,  and  was  fully 
up  to  the  standard  of  excellence  mentioned  therein.  These  were  all 
questions  of  fact,  depending  for  their  correct  solution  on  professional 
knowledge  and  skill;  and  the  parties  might  reasonably  and  lawfully  sub- 
mit them  to  the  determination  of  an  arbitrator,  and  agree  to  be  bound 
by  his  decision.      Wood  v.  Railway  Co.,  39  Fed.  Rep.  52,  and  citations. 

But  the  question  which  the  street  commissioner  undertook  to  decide 
was  purely  a  question  of  law,  as  to  the  effect  which  the  failure  of  the  city 
to  have  the  bridge  piers  completed  within  one  week  and  ten  months  after 
the  notice  was  served,  had  upon  its  right  to  demand  liquidated  damages. 
I  am  satisfied  that  the  contract,  properly  construed,  did  not  commit  that 
question  to  the  determination  of  the  street  commissioner;  it  was  wholly 
outside  of  his  jurisdiction. 

As  the  general  denial  contained  in  the  answer  was  waived  by  counsel 
in  open  court,  and  the  case  was  submitted  under  an  agreement  that  the 
court,  on  the  hearing  of  the  demurrer  to  the  answer,  might  enter  such 
judgment  as  it  deemed  proper,  in  view  of  the  all^ations  of  the  petition 
and  the  admissions  contained  in  the  answer,  the  demurrer  to  the  answer 
is  sustained,  and  judgment  entered  on  the  first  count  of  the  petition  for 
$21,627.73,  with  interest  at  6  per  cent,  per  annum  from  June  17,  1889, 
to  this  date.  On  the  second  count,  in  which  the  plaintiff  sues  as  on  a 
quardum  meniit  for  the  same  sum  mentioned  in  the  first  count,  the  find- 
ing and  judgment  will  be  for  the  city. 
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Stephens  v.  Overstolz. 
(dreuU  Court,  E.  Z>.  Misstmri,  E.  B.    October  18, 1890.) 

1.  National  fBA^Ks— Excessitb  Loa^s— Liability  of  Directors. 

The  right  to  maintain  an  action  under  Rev.  St.  U.  8.  %  5389,  to  recover  of  a  bank 
director  the  damages  sustained  by  his  bank  in  consequence  of  excessive  loans  made 
by  him  while  serving  in  the  capacity  of  director,  is  not  affected  by  the  fact  that  the 
comptroller  has  or  has  not  procured  a  forfeiture  of  the  bank's  charter. 

9.  Same— Hemedt  at  Law. 

An  action  by  a  receiver  of  a  bank  whose  charter  has  been  forfeited  under  above 
statute  against  a  director  is  properly  brought  at  law;  there  being  no  necessity  for 
invoking  the  aid  of  a  court  of  chancery  either  because  of  the  nature  of  the  issues 
involved,  or  to  avoid  a  multiplicity  of  actions. 

8.  Same— Plbadino. 

In  such  action,  plaintiff  may  state  the  aggregate  amount  of  the  excessive  loans 
made  to  each  party,  and  the  damage  resulting  therefrom  in  each  case,  accompany- 
ing each  allegation  with  an  exhibit  showing  the  dates  and  amounts  of  the  several 
loans  that  go  to  make  up  the  aggregate  sum  stated  in  the  petition,  and  is  not  com- 
pelled to  declfure  in  a  separate  count  for  each  loan  made. 

At  Law. 

This  was  a  suit  by  a  receiver  of  an  insolvent  national  bank,  duly  ap- 
pointed under  the  provisions  of  .section  6234  of  the  Revised  Statutes  of 
the  United  States,  against  the  executrix  of  a  deceased  president  and  di- 
rector of  the  bank,  to  recover  damages  alleged  to  have  been  sustained  by 
the  bank  in  consequence  of  loans  knowingly  made  by  the  deceased,  in 
his  capacity  as  president  and  director,  to  four  different  customers  of  the 
bank,  to  each  in  excess  of  one-tenth  of  the  amount  9f  its  capital  stock 
actually  paid  in.  The  action  was  founded  on  sections  5200  and  5239 
of  the  Revised  Statutes  of  the  United  States.  The  declaration,  or  "  peti- 
tion," as  it  is  termed  under  the  Missouri  Code,  recited  the  organization 
of  the  insolvent  bank,  the  fact  that  defendant's  testator  was  its  president 
and  one  of  its  directors  from  its  organization  until  it  became  insolvent, 
that  plaintiff  was  duly  appointed. receiver  of  its  affairs,  etc.,  and  then 
averred,  in  substance,  that  the  testator  in  his  life-time,  and  while  acting 
in  the  capacity  of  president  and  director,  "participated  in  and  knowingly 
assented  to  the  making  of  loans"  of  the  funds  of  said  bank  to  Nathan 
Goldsmith  &  Co.,  to  the  amount  of  $99,591,  in  excess  of  one-tenth  of 
the  capital  stock  of  the  bank,  $54,591  whereof  was  thereby  wholly  lost, 
and  that  the  bank  was  thereby  damaged  to  that  extent.  Similar  allega- 
tions, differing  only  in  amounts  and  dates,  were  made  in  separate  para- 
graphs with  respect  to  excessive  loans  to  the  John  Meyer  Lumber  Com- 
pany, the  St.  Louis  Planing  Mill  Company,  and  the  EUiottville  Mills. 
The  petition  showed  the  total  amount  of  the  excessive  loans  made  to 
each  of  the  four  concerns  above  mentioned,  and  the  amount  of  the  loss 
thereby  and  in  each  instance  sustained.  Attached  to  the  petition  were 
four  exhibits,  showing  the  dealings  between  the  bank  and  said  compa- 
nies for  the  period  of  several  years,  from  which  it  appeared  that  the  ex- 
cessive loans  in  question  were  not  made  in  one  sum  to  either  of  the  sev- 
eral debtors,  but  that  each  of  them  borrowed  from  time  to  time,  and  in 
different  amounts,  money  in  excess  of  the  sum  authorized  by  law  to  be 
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loaned.  The  petition  also  showed  that  the  insolvent  bank  was  ousted 
of  its  charter  before  this  suit  was  begun,  in  a  proceeding  brought  by  the 
comptroller  of  the  currency  under  the  provisions  of  section  5239,  mpra, 
and  that  in  such  proceeding  the  comptroller  counted  upon  the  excessive 
loans  to  Nathan  Goldsmith  &  Co. ,  to  the  John  Meyer  Lumber  CJoniiiany, 
and  to  the  St.  Louis  Planing  Mill  Company  as  a  violation  of  law,  and 
that,  in  consequence  of  such  loans  and  other  violations  of  law,  the  court 
decreed  a  forfeiture  of  the  bank's  charter. 

Draffen  &  WiUiams,  Luhke  &  Mumch^  and  Qeo.  D.  EeyrioUk^  U.  S.  Atty., 
for  plaintiflf. 

Chester  H.  Krum,  for  defendant. 

Thayer,  J.  We  have  heretofore  held  in  this  case  that  the  cause  of 
action  did  not  abate  with  the  death  of  the  director,  but  survives  against 
his  executrix.  Since  then  the  petition  has  been  amended,  and  a  de- 
murrer, and  also  motions  to  compel  an  election  as  between  causes  of  ac- 
tion, have  been  filed  and  argued,  which  present  some  questions  not  ex- 
plicitly decided  on  the  former  hearing. 

First  in  order  of  importance  is  the  demurrer,  and  it  presents  two  prop- 
ositions in  the  alternative. 

It  is  said,  in  the  first  place,  that  the  remedy  under  section  5239  is 
statutory,  in  the  sense  that,  before  a  recovery  can  be  had  against  a  bank 
director  under  that  section,  on  account  of  an  excessive  loan,  it  must  be 
averred  and  proven  that  the  charter  of  the  bank  has  been  forfeited  in  a 
proceeding  taken  by  the  comptroller,  because  of  the  excessive  loan  in 
question,  and  that,  inasmuch  as  the  Elliottville  Mill's  loan  was  not 
counted  upon  in  the  comptroller's  proceeding,  there  can  be  no  recovery 
ofthe  damage  sustained  by  that  loan.  On  the  hearing  of  the  demurrer, 
we  expressed  the  opinion,  and  further  Consideration  ofthe  subject  has 
strengthened  the  conviction,  that  the  right  to  recover,  under  section  5239, 
of  a  bank  director  the  damages  sustained  in  consequence  of  an  excessive 
loan  under  section  5200,  is  in  no  wise  affected  by  the  fact  that  the 
comptroller  has  or  has  not  procured  a  forfeiture  of  the  charter.  Accord- 
ing to  our  view  of  section  5239,  two  results,  in  no  respect  dependent 
upon  each  other,  may  follow  the  making  of  an  excessive  loan;  that  is  to 
say,  the  comptroller  may,  if  he  thinks  proper,  proceed  to  have  the  char- 
ter revoked,  alleging  the  excessive  loan  as  a  violation  of  law;  but, 
whether  he  does  so  or  not,  a  director  of  the  bank,  who  knowingly  par- 
ticipates in  or  assents  to  the  loan,  may  be  compelled  to  make  good  what- 
ever damage  results^  to  the  bank  from  making  the  same.  This  seems  to 
us. to  be  the  obvious  meaning  of  the  law. 

Failing  on  the  proposition  last  mentioned,  that  the  action  is  statutory 
in  the  sense  above  indicated,  counsel  for  the  executrix  next  insists  that, 
if  the  right  of  action  is  not  statutory  in  that  sense,  then  the  remedy  for 
the  alleged  wrongful  acts  is  in  equity,  and  not  at  law,  and  that  the  de- 
murrer should  be  sustained  for  that  reason-.  'This  we  regard  as  the  most 
important  point  presented  for  consideration. 

Under  statutes  imposing  a  liability  on  directors  or  stockholders  of  oor- 
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porations  without  prescribing  the  fonn  of  remedy,  the  question  has  fre- 
quently arisen  whether  the  appropriate  remedy  was  at  law  or  in  equity; 
and  the  decisions  on  that  point  have  usually  turned  on  the  nature  of  the 
liability  imposed,  the  difficulties  standing  in  the  way  of  the  enforcement 
of  the  liability  in  a  strictly  legal  proceeding,  and  on  other  considerations 
of  a  similar  character.  Thus  in  the  case  of  Homor  v.  Henning,  93  U.  S. 
228,  an  act  of  congress  authorizing  the  organization  of  savings  banks  in 
the  District  of  Columbia  provided,  among  other  things,  that,  "if  the  in- 
debtedness of  any  company  organized  under  the  act,  should  at  any  time 
exceed  the  amount  of  its  capital  stock,  the  trustees  of  such  company 
assenting  thereto  should  be  personally  and  individually  liable  for  such 
excess  to  the  creditors  of  the  company."  A  suit  at  law  having  been 
brought  under  this  statute  against  several  trustees  of  a  savings  bank  by 
a  single  creditor,  the  court  held  that,  notwithstanding  the  literal  read- 
ing of  the  statute,  congress  did  not  intend  to  make  the  trustees  liable  be- 
yond the  debts  of  the  bank  which  it  failed  or  refused  to  pay,  that  the 
act  was  intended  for  the  common  benefit  of  all  the  creditors  of  the  bank, 
and  that  the  liability  of  the  trustees  for  an  excessive  indebtedness  at  any 
time  created  was  in  the  nature  of  a  trust  fund,  in  which  all  the  credit- 
ors were  entitled  to  share  in  proportion  to  the  amount  of  their  debts,  so 
far  as  it  might  be  necessary  to  resort  to  the  fund  to  pay  the  same.  View- 
ing the  statute  in  that  light,  the  court  further  held  that  the  remedy  for 
its  enforcement  was  in  equity  rather  than  at  law,  inasmuch  as  it  was 
necessary  to  take  an  account  of  all  the  liabilities  and  assets  of  the  bank, 
to  determine  to  what  extent  it  was  necessary  to  resort  to  the  fund  in 
question,  and  for  the  further  reason  that  a  proceeding  in  equity  would 
avoid  a  multiplicity  of  suits,  and  prevent  one  creditor  from  absorbing  a 
greater  portion  of  the  fund  than  he  was  entitled  to.  In  the  case  of  Stone 
V.  Chisolm,  113  U.  S.  302,  5  Sup.  Ct.  Rep.  497,  which  was  a  suit  brought 
to  enforce  the  same  kind  of  statutory  liability  last  described,  the  doctrine 
announced  in  Homor  v.  Henning  was  applied  and  reaffirmed.  It  was 
also  held  in  the  case  of  Crown 'v.  Brainerdy  57  Vt.  625,  under  a  statute 
making  the  directors  of  a  corporation  liable  to  its  creditors  for  any  loss 
resulting  from  their  "incompetency,  unfaithfulness,  or  remissness  in  tlie 
discharge  of  their  official  duties,"  tliat  the  remedy  for  the  enforcement 
of  the  liability  was  in  equity,  because  the  remedy  afforded  by  that  forum- 
would  be  more  "complete,  convenient,  and  comprehensive,"  and  because 
the  machinery  of  a  court  of  law  was  not  adequate  to  the  enforcement  of 
the  liability  in  an  equitjible  manner.  On  the  other  hand,  the  right  to 
sue  at  law  has  been  sustained  in  a  class  of  cases  where  the  liability  im- 
posed was  of  such  a  nature  that  it  was  tliought  to  be  conveniently  en- 
forceable in  a  legal  proceeding.  In  New  York  and  Missouri,  and  per- 
haps in  some  other  states,  it  is  held  that  an  action  at  law  will  lie  under 
a  statute  declaring,  in  substance,  that  if  a  corporation  becomes  dissolved 
leaving  debts  unpaid,  the  persons  then  composing  it  shall  be  individually 
responsible  to  the  extent  of  their  stock.  Bank  v.  Ibbotson^  24  Wend.  479, 
(opinion  by  Nelson,  C.  J.;)  Perry  v.  TSimer,  55  Mo.  418,  (opinion  by 
Napton,  J.)     In  Maryland  and  Illinois  it  is  also  held  that  a  suit  at 
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law  will  lie  under  a  statute  making  stockholders  liable,  to  the  extent  of 
their  stock,  for  all  debts  contracted  prior  to  the  time  tlie  whole  amount 
of  the  capital  is  paid  in.  (Mver  v.  Bank,  64  111.  528;  Matthews  v.  Albert, 
24  Md.  527;  NoirU  v.  Johnson,  34  Md.  485. 

Our  conclusion  is  that,  for  the  purpose  of  determining  whether  an  ac- 
tion at  law  will  lie  in  the  case  at  bar,  consideration  ought  to  be  given 
chiefly  to  the  question  whether  the  remedy  at  law,  as  compared  with 
the  remedy  in  equity,  is  as  convenient  and  adequate,  and  not  more  bur- 
densome to  the  party  proceeded  against.  The  suit  before  us  is  to  recover 
whatever  damages  the  Fifth  National  Bank  may  have  sustained  in  con- 
sequence of  excessive  loans  knowingly  made  or  assented  to  by  the  de- 
fendant's testator,  while  serving  in  the  capacity  of  director.  The  suit  is 
by  a  receiver  duh'^  appointed,  in  whom  are  now  vested  all  claims  of  the 
bank;  and,  as  whatever  injury  resulted  from  making  the  excessive 
loans  in  question  was  a  damage  primarily  done  to,  and  recoverable  by, 
the  bank,  it  is  not  apparent  that  any  stockholder  or  creditor  of  the  insti- 
tution can  maintain  a  suit  against  the  executrix  for  the  alleged  excessive 
loans  either  during  the  pendency  or  after  the  termination  of  the  present 
action.  There  is  no  necessity,  therefore,  to  resort  to  equity  to  avoid  a 
multiplicit}^  of  suits. 

Furthermore,  the  issues  to  be  tried  ^ippear  to  be  such  as  can  be  conven- 
iently disposed  of  by  a  court  of  law.  They  are  simply  whether  certain 
specified  loans,  made  to  four  dififerent  parties,  were  made  at  a  time  when 
the  several  parties  were  already  indebted  to  tlie  bank  in  a  sum  equal  to 
one-tenth  of  its  capital  actually  paid  in,  and  whether  such  loans  were  know- 
ingly made  or  assented  to  by  the  testator,  and  what  portion  of  the  mon- 
eys so  loaned  were  lost.  We  can  foresee  no  inherent  difficulty  in  trying 
all  of  these  issues  intelligently  and  fairly  in  a  court  of  law.  The  case 
appears  to  be  one  in  which  there  is  no  necessity  for  invoking  the  aid  of 
a  court  of  chancery,  either  because  of  the  nature  of  the  issues  involved, 
or  to  avoid  a  multiplicity  of  actions.  The  demurrer  will  be  overruled, 
in  accordance  with  these  views. 

The  several  motions  to  compel  an  election  between  causes  of  action 
raise  merely  a  question  of  pleading.  In  support  of  the  motions,  the  con- 
tention is  that  plaintiff  should  be  compelled  to  declare  in  a  separate 
count  for  each  excessive  loan  made  to  the  several  parties  named  in  the 
petition,  on  the  ground  that  each  loan  constitutes  an  independent  cause 
of  action.  On  the  other  hand,  it  is  contended  that  plaintiff  is  entitled 
to  state  the  aggregate  amount  of  the  excessive  loans  made  to  each  party, 
and  tlie  damage  resulting  therefrom  in  each  case,  accompanying  each  al- 
legation with  an  exhibit,  showing  the  dates  and  amounts  of  the  several 
loans  that  go  to  make  up  the  aggregate  sum  stated  in  the  petition. 

We  think  the  latter  view  is  supported  by  the  better  reasons.  The  rule 
contended  for  by  the  executrix  would  render  the  complaint  very  prolix, 
without  securing  even  to  her  any  substantial  advantage.  The  exhibits 
attached  to  the  petition  fullj*^  advise  the  defendant  of  the  dates  and 
amounts  of  the  several  unlawful  loans,  and,  in  any  event,  the  burden 
will  be  on  the  plaintiff  to  show  that  the  several  loans  so  specified  were 
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each  made  with  the  knowledge  and  assent  of  the  deceased  director.  TIio 
judgment  ultimately  rendered  in  the  case  will  also  bar  any  further  pro- 
ceedings on  account  of  any  of  the  loans  mentioned  in  the  exhibits.  We 
fail  to  see,  therefore,  how  the  method  of  pleading  that  has  been  adopted 
will  put  the  defense  to  any  disadvantage.  Furthermore,  in  view  of  the 
fact  that  the  statute  creates  a  right  of  action  for  making  advances  be- 
yond a  given  limit,  we  thjnk  it  is  sufficient  to  aver  that  loans  were  know- 
ingly made  to  certain  parties  by  the  deceased  director  to  a  given  amount 
beyond  that  limit,  which  resulted  in  a  loss  to  the  bank,  and  that  no  ob- 
ligation rests  on  the  pleader  to  count  upon  each  loan  as  a  separate  cause 
of  action.  The  dates  and  amounts  of  the  several  loans  are  matters  of  ev- 
idence to  be  established  at  the  trial.  In  support  of  this  view,  we  may 
fairly  invoke  the  rule  of  pleading  under  the  Missouri  Code,  wliich  per- 
mits a  plaintiff  in  a  suit  on  a  bond  or  a  contract  to  assign  any  number 
of  breaches,  although  they  occurred  at  different  times,  in  one  and  the 
same  count  of  the  declaration.     State  v.  Dam,  35  Mo.  407. 

Upon  the  whole,  we  conclude  that  the  motions  to  compel  an  election 
should  be  overruled,  and  it  is  so  ordered. 

Miller,  Justice.    I  fully  concur  in  the  foregoing  opinion* 


Campion  v.  Canadian  Pac.  Rt.  Co. 
iPireait  Courts  N.  D.  JUinoia*    September  29, 1890.) 

Carbicr  of  Oood»— Liability  fob  Loss. 

Wbere  a  carrier,  after  informing  the  owner  of  goods  deUvered  to  it  for  trans- 
portation that  they  .wiU  be  held  at  place  of  reoeipt  till  the  freight  charges  are  pre- 
paid,  ships  the  goods  without  payment,  and  ivithout  noticie  to  tne  owner,  it  is  liable 
for  aamages  resulting  from  such  premature  shipment. 

At  Law. 

John  S,  Oooper^  for  plaintiff. 

Walker  &  Eddy^  for  defendant. 

Gresham,  J.  Having  determined  to  remove  from  Chicago  to  Seattle 
with  her  family,  (two  daughters,)  the  plaintiff,  on  May  14, 1888,  visited 
the  oflSce  of  the  defendant  to  arrange  for  the  shipment  of  her  fur- 
niture, books,  pictures,  clothing,  and  other  household  goods.  The  de- 
fendant's agent  agreed  to  receive  and  forward  the  goods,  and  informed 
the  plaintiff  that  from  Chicago  to  St.  Paul  they  would  be  carried  over 
the  Chicago,  St.  Paul  &  Kansas  City  road,  thence  to  Vancouver  over  the 
defendant's  road,  and  thence  to  their  destination  by  the  Northern  Pacific 
Navigation  Company.  The  defendant  knew  that  the  plaintiff  desired  to 
receive  and  care  for  her  goods  when  they  reached  their  destination,  and 
that  she  expected  to  start  on  her  journey  that  day.     After  delivering  her 
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property  at  tHe  freight  depot  of  the  Klansas  City  Company  at  Chicago, 
and  receiving  a  memorandum  receipt  for  it,  the  plaintiff  went  to  the  de- 
fendant's office,  showed  her  receipt,  and  was  informed  that  an  agent  of 
the  defendent  was  at  the  freight  office  of  the  other  company,  expecting 
to  meet  her  there.  The  plaintiff  went  to  the  latter  office,  and  met  an 
agent  of  the  defendant  in  company  with  an  agent  of  the  other  company, 
and  was  informed  by  them  that  her  goods  would  not  be  forwarded  until 
the  freight  charges,  $105,  were  paid,  the  regulations  of  the  defendant 
requiring  payment  in  advance  for  carrying  such  property.  Having 
but  $75  with  her,  the  plaintifif  left,  saying  she  would  return  in  a  day 
or  two  with  money  enough  to  pay  the  freight  bill;  but  before  leaving 
she  banded  the  receipt  to  the  defendant's  agent,  who  promised  to  have 
a  bill  of  lading  ready  for  her.  Two  days  later  the  plaintifif  again  called 
at  the  defendant's  office^  and  informed  a  clerk  or  employe,  he  being 
the  only  person  present,  that  she  was  detained  by  the  illness  of  one 
of  her  daughters,  and  some  business  matter,  and  that  her  goods  would 
have  to  remain  in  the  freight  house  for  the  present.  The  employe  sai«i 
he  supposed  that  would  be  satisfactory,  and  that  he  would  inform  the 
defendant's  freight  agent  of  her  situation,  which  he  did.  The  plaintiff 
then  went  to  the  freight  office  of  the  Kansas  City  Company,  and  informed 
its  agent  of  the  cause  of  her  detention,  who  told  her  that,  under  the  cir- 
cumstances, her  goods  could  remain  where  they  were  without  storage 
charges.  The  following  week  the  plaintiff  again  visited  the  defendant's 
office,  and  informed  its  agent  that  she  was  still  detained  at  Chicago  by 
the  illness  of  her  daughter;  and  some  days  later  the  plaintiff  had  an 
opportunity  to  ship  her  goods  to  Seattle  over  another  line,  at  a  lower 
rate,  in  a  car  which  hud  been  obtained  by  a  friend,  his  goods  not  filling 
the  car.  The  plaintiff  accordingly  went  to  the  Kansas  City  Company's 
freight  depot  for  her  goods,  arid  was  for  the  first  time  informed  by  an 
agent  that  they  had  been  forwarded  the  evening  of  the  day  she  delivered 
them,  and  that  he  had  not  notified  her  of  the  fact  when  she  called  be- 
fore, because  he  did  not  then  know  of  the  shipment.  The  plaintiff  im- 
mediately went  to  the  defendant's  office  and  asked  its  agent  if  her  goods 
had  been  forwarded,  and,  if  so,  why  she  had  not  been  notified  of 
the  fact.  The  agent  replied  that  it  was  true  her  goods  had  been 
shipped  the  day  she  delivered  them  at  the  other  company's  freight  ware- 
house; that  one  of  the  defendant's  agents  in  chargS^of  such  matters,  on 
his  own  responsibility,  had  ordered  the  shipment;  and  that  the  de- 
fendant had  not  notified  her  of  the  fact  because  her  address  could  not  be 
found.  The  plaintiff  then  saw  the  latter  agent,  and  told  him  she  had 
given  him  her  address,  and  had  seen  him  put  it  on  his  file,  and  he  re- 
plied that  her  address  had  been  lost,  and  for  that  reason  she  could  not 
be  notified.  The  goods  arrived  at  Seattle  on  May  30,  and,  no  one 
appearing  to  receive  them,  they  were  stored  in  a  warehouse,  and  six  days 
later  were  destroyed  by  fire.  The  plaintiff  testified  that  if  she  had 
known  her  goods  had  been  forwarded  she  would  have  reached  Seattle 
in  time  to  receive  them,  and  that  when  they  were  destroyed  she  believed 
they  were  still  in  Chicago. 
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If  there  had  been  do  agreement  or  nnderstanding  that  the  goods  should 
be  held  until  the  defendant's  demand  was  complied  with,  the  defendant 
would  have  been  bound  to  forward  them  at  once,  or  without  unreason- 
able delay;  but,  having  agreed  to  hold  the  goods  until  the  charges  were 
paid,  it  was  a  breach  of  the  contract  to  forward  them  without  notice  to 
the  plaintifi'.  She  believed,  as  she  well  might,  that  her  goods  would  not 
be  forwarded  until  she  complied  with  the  defendant's  demand,  and  that 
she  could  and  would  reach  Seattle  in  time  to  care  for  them  on  their  ar- 
rival. She  was  prevented  from  doing  this  by  the  neglect  of  the  defend- 
ant to  discharge  a  plain  duty  that  it  owed  her.  Her  goods  were  destroyed 
2,000  miles  away,  when,  owing  to  the  misleading  conduct  of  the  defend- 
ant, she  supposed  they  were  still  at  Chicago.  If  a  carrier  receives  goods 
for  transportation,  agreeing  to  hold  them  until  a  future  date,  or  until  the 
happening  of  an  event,  and  forwards  them  at  once,  damages  resulting 
from  a  breach  of  the  agreement  may  be  recovered. 

It  was  clearly  the  defendant's  duty  to  hold  the  goods,  or  notify  the 
plaintiflF  that  it  was  willing  to  forward  them,  waiving  prepayment  of  the 
carrying  charges. 

lading  and  judgment  for  the  plaintiff  for  $1,650. 


Minis  et  al.  v.  Nedbon  ei  aL 
(CireuU  Courts  8.  D.  Georgia,    April  Term,  189a) 

1.  CUBVOM— RB1.BONABLEKSB8— PbINCIPAL  AND  AgKNT— BHIPPI^G. 

A  onatom  that  an  agency  to  act  for  a  ship  in  dUtroBs  is  irrevocable  la  invalid,  as 
being  unreasonable. 
9l  8am»— Compensation  op  Agent. 

A  custom  that  the  agent  of  a  ship  in  distress  shall  receive  in  all  cases  a  custodj 
commission  of  2^  per  cent,  upon  the  value  of  the  cargo  discharged,  and  an  attend- 
ance fee  in  the  discretion  of  the  agent,  is  void  as  to  the  attendance  fee  for  want  of 
uniformity,  but  valid  as  to  the  commission. 
&  Vbrdict— Attobnets*  Fees. 

Where*a  defendant  has  acted  in  bad  faith,  and  has  been  stubbornly  litigious,  the 
Jury  may  allow  plaintiff  an  attorney's  fee  as  an  element  of  damage. 

At  Law. 

This  was  an  action  hy  A.  Minis  &  Sons  to  recover  for  services  as  ship 
agents.     The  jury  found  for  plaintiff  in  the  sum  of  $4,316.78. 
.  Chisholm  Erwin  and  Wm,  Bignon,  for  plaintiffs. 
George  A.  Mercer,  for  defendants. 

Speer,  J.,  (praUy  charging  the  jury,)  This  suit  is  brought  by  A.  Minis 
A  Sons,  ifor  $5,573.46,  besides  interest  from  the  16th  day  of  December, 
1887.  This  sum  is  made  up  of  several  charges,  to  which  the  court  will 
presently  refer  you.  The  plaintiffs  are  commission  and  shipping  mer- 
chants and  brokers  in  Savannah.  The  defendants  are  owners  of  the 
British  steam-ship  Naples.     The  plaintiffs  were  the  agents  or  consignees 
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of  the  Naples  for  the  general  and  ordinary  purposes  of  its  voyage  to  this 
port.  They  were  charged  with  the  usual  duties  incumbent  upon  ship- 
agents  in  reference  to  a  steam-ship  like  the  Naples,  to  be  loaded  at  the 
port  of  Savannah  with  a  cargo  for  a  foreign  port.  For  that  agency  they 
were  paid  a  stipulated  sum,  which  is  in  no  sense  a  matter  of  controversy 
here.  Pending  the  lading  of  the  Naples,  at  6  o'clock  in  the  evening  of 
the  6th  day  of  October,  1887,  a  fire  broke  out  in  the  cargo.  From  that 
moment  the  Naples  was  a  ship  in  distress,  and  the  plaintiffs  insist  tliat 
they  were  employed  to  act  as  the  agents  for  the  Naples  with  reference  to 
her  distressed  condition;  that  there  was  a  new  contract,  entirely  distinct 
and  different  from  the  ordinary  contract  of  agency  which  they  had  been 
performing;  and  that  as  such  agents  for  the  ship  in  distress  they  are  en- 
titled, under  the  facts  of  the  case,  to  the  sums  for  which  they  bring  this 
suit  under  the  declaration  setting  out  these  facts.  The  defendants  file 
the  plea  of  general  issue.  Under  this  plea  they  deny  that  the  plaintiffs 
were  their  agents  in  the  sense  which  the  agents  can  charge  commission 
for  the  custody  of  a  vessel,  or  in  this  case  for  the  custody  of  a  cargo 
of  a  ship  in  distress.  They  insist  that  if  Minis  &  Sons  began,  under 
any  kind  of  authority,  to  act  as  such  agents,  that  authority  was  re- 
voked. They  say  that  there  is  no  provision  of  law  or  custom  for  the 
charges  of  the  plaintiffs,  which  they  insist  are  exorbitant.  This  denial 
extends  to  all  the  charges  in  the  declaration,  to  all  the  demands  of  the 
plaintiffs, — the  demand  for  custody  commission,  for  attendance  fees,  and 
attorney's  fees.  The  defendants  admit  that  for  any  actual  services  A. 
Minis  &  Sons  may  have  rendered  they  may  be  entitled  to  recover  a  small 
amount,  which  the  counsel  for  the  defendants,  in  his  argument,  said 
should  not  exceed  $760.  They  are  not  entitled,  the  defendants  insist, 
to  recover  the  sum  sued  for,  or  anything  like  it.  The  items  of  the  plain- 
tiffs'demand  are  as  follows:  To  attendance  as  ship-agents  for  the  vessel 
in  distress  at  and  after  the  fire,  October  6,  1887,  $750;  to  commissions 
for  the  care  and  custody  of  cargo  of  the  steam-ship  Naples,  2i  per  cent, 
on  the  value  of  the  cargo, — ^$172,671.12, — ^$4,316.78;  which  aggregate, 
$5,066.78.  They  then  insist  that  they  are  entitled  to  recovery  attor- 
neys' fees  for  the  unwarrantable  and  litigious  spirit  which  they  say  the 
defendants  have  shown  in  this  case,  which  attorneys'  fees  they  prove  to 
be,  in  case  they  are  recoverable,  $506.67,  or  10  per  cent,  upon  the 
amount  which  they  insist  they  should  recover.  They^  insist,  further, 
that  if  they  are  not  entitled  to  recover  these  precise  sums  they  are  en- 
titled to  recover  what  the  proof  shows  their  services  are  worth, — quantum 
meruit,  or  as  much  as  they  merited. 

The  prominent  feature  in  the  case  of  the  plaintiffs  is  their  averment 
that  there  is  in  the  port  of  Savannah  a  usage  or  custom  which  is  of  suflS- 
cient  authority  in  a  court  of  justice  to  justify  their  demands.  Their 
definition  of  that  custom  is  as  follows:  They  insist,  and  offer  proof  to 
show,  that  if  the  agent  or  ship-broker  proffers  his  services  to  the  master 
or  other  person  in  control  of  a  ship  in  distress,  or  if,  upon  the  request 
of  the  master  or  other  person  in  control,  the  agent  agrees  to  act,  in  either 
•case  the  agency  is  complete;  that  it  is  not  only  complete,  but  that  it  is 
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continuous  until  the  matter  is  ended,  and  is  not  revocable.  They  fur- 
ther define  the  custom  to  authorize  a  charge  for  attendance  in  proportion 
to  the  services  rendered,  which  charge  is  testified  to  be  discretionary 
with  the  ship-agent;  that  the  custom  authorizes  these  charges, — the  at- 
tendance fee,  which  is  discretionary;  the  custody  commission  for  the  cus- 
tody of  the  cargo,  which  is  2i  per  cent,  upon  its  value,  and  2i  per  cent. 
upon  all  disbursements  for  the  ship.  It  is  well,  however,  to  consider  at 
this  point  that  there  are  no  charges  for  disbursements  here,  and  there- 
fore we  are  not  to  consider  disbursements  in  this  case.  These  are  the 
features  the  plaintiffs  insist  appertain  to  the  custom.  Now,  what  is  a 
custom?  A  custom  is  an  unwritten  law,  established  by  long  usage  and 
the  consent  of  our  ancestors.  Usage  is  the  legal  evidence  of  the  custom. 
It  may  bo  further  defined  to  be  usage  which  has  obtained  the  force  of 
law,  and  is,  in  truth,  the  binding  law  within  a  particular  district  or  at  a 
particular  place  as  to  the  persons  and  things  which  it  concerns.  Now, 
it  is  for  you,  under  the  rules  of  law  which  I  shall  give  you,  to  deter- 
mine whether  there  has  been  shown  in  this  case  such  usage, — that  is, 
the  use  and  practice  of  the  trade,  the  shipping  merchants'  trade, — 
which  usage  has  obtained  the  force  of  law,  and  is  binding  law  within  a 
particular  district  or  at  a  particular  place,  to-wit,  the  port  of  Savannah » 
as  to  the  persons  and  things  which  it  concerns;  that  is,  as  to  the  ship- 
agents  and  the  owners  of  ships  which  ply  to  and  from  this  port.  Now, 
before  a  custom  or  usage  can  be  of  the  binding  force  of  law,  it  must  be 
shown  to  exist  by  proof,  and  this  proof  must  be  made  by  the  person 
seeking  an  advantage  under  the  custom  or  usage  in  this  case.  Of  course, 
you  understand  that  the  plaintifls  are  seeking  an  advantage  under  the 
alleged  custom  here,  and  therefore  they  must  show  by  proof  the  exist- 
ence of  the  custom.  Now>  what  else  must  the  proof  show?  First,  it 
must  show  that  the  custom  is  certain.  If  the  proof  leaves  the  custom 
uncertain,  either  as  to  the  fact  or  as  to  its  effect  on  the  matter  with 
which  it  is  related,  it  is  void  as  a  custom;  it  is  a  nullity,  and  nothing 
can  be  taken  under  it.  Because  the  court  advises  you,  however,  that 
the  custom  must  be  shown  by  the  proof  to  be  certain,  you  must  not 
understand  that  it  must  be  used  by  everybody,  and  at  all  times;  it 
must  be  certainly  shown,  however,  to  be  the  custom, — the  general  usage 
of  the  trade  at  this  port.  Again,  the  custom  must  not  only  be  certain, 
but  it  must  be  reasonable  in  itself;  and  whether  reasonable  or  not,  is  not 
a  question  for  the  jury,  but  that  is  for  the  court  to  decide,  and  instruct 
the  jury.  The  custom  must  have  existed  from  time  immemorial.  If 
any  one  can  show  its  beginning  it  is  no  good  custom.  Again,  the  cus- 
tom must  be  continued,  without  any  interruption,  for  an  interruption 
will  cause  a  temporary  cessation  of  the  custom,  and  the  b^inning  wouiu 
be  remenxbere^,  and  therefore  it  would  not  be  from  time  immemorial. 
Any  interruption  of  the  right  is  meant,  and  not  its  actual  practice  in  ex- 
ceptional cases.  If  there  was  a  distinct  and  general  abandonment  of  the 
right,  under  the  facts  of  such  a  custom  by  the  trade  at  this  port,  it  would 
cease  to  exist.  Now,  what  is  the  main  objefct  and  use  of  a  custom  of  this 
character?     It  is,  gentlemen,  to  interpret  and  make  plain  the  intentions 
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of  the  parties  which  may  otherwise  be  undetermined, — ^that  is,  uncer- 
tain; and  to  ascertain  the  nature  and  extent  of  their  contracts, — contracts 
arising  not  from  express  stipulations,  that  is,  express  contracts,  but  from 
acts  of  a  doubtful  character,  or  from  implications  and  presumptions. 
The  use  of  a  custom,  I  may  illustrate  to  you  by  the  facts  of  this  case: 
If,  when  Mr.  Minis  went  aboard  the  steam-ship,  there  was  a  distinct 
express  contract  between  him  and  the  master  to  pay  a  certain  sum,  that 
would  end  the  matter;  but  if  he  went  to  report  to  the  master,  and  the 
master  accepted  his  services  and  took  his  advice,  and  he  went  forward 
and  rendered  the  services  of  a  ship-agent  to  a  sliip  in  distress,  and  there 
was  no  precise,  definite,  express  contract  between  him  and  the  master, 
then  the  nature  of  the  contract  between  the  agents  and  the  ship-owners 
must  be  determined  by  the  custom,  if  there  be  such  custom.  To  en- 
able you  to  ascertain  what  really  was  the^r  contract,  under  the  circum- 
stances, you  must  consider  the  custom  of  the  trade  at  this  port.  If  the 
custom  is  otherwise  shown  to  be  definite,  certain,  uniform,  reasonable, 
immemorial,  and  to  possess  the  other  requisites  to  which  I  have  called 
your  attention,  the  entering  into  the  contract  would  be  a  part  of  it,  and 
the  jury  would  be  justified  in  holding  that  the  parties  acted  in  view  of 
the  custom,  whether  they  both  had  the  custom  in  mind  at  the  time 
or  not. 

Now,  do  the  facts  show  such  a  custom?  Upon  this  subject  you  muat 
remember  the  testimony  of  several  gentlemen  who  testified  here  as  wit- 
nesses. You  remember  what  it  was.  The  testimony  which  the  court, 
however,  has  in  hand  was  offered  by  the  defendant,  and  it  is  the  testi- 
mony of  a  witness  who  seems  to  be  an  expert  upon  this  general  subject; 
and  the  court,  as  is  the  practice  in  our  court,  will  read  you  what  he  testi- 
fies.    This  is  Mr.  (xourlie,  who  testified  as  follows: 

"I  am  a  member  of  the  firm  of  Johnson  &  Higgins,  average  adjusters  and 
Insurance  brokers.  That  firm  has  been  engaged  in  such  business,  I  believe, 
some  forty  years;  and  I  have  pursued  the  business  of  average  adjusting  some 
twenty  years.  I  have  a  familiarity  with  the  manner  in  which  general  aver- 
age adjustments  are  made  up,  and  the  charges  allowed  in  them;  and  if  a  cus- 
tody commission  is  one  of  tlie  charges  in  the  accounts  submitted  to  us  as  ad- 
justers it  is  the  custom  in  this  port  to  allow  such  custody  commission  in  gen- 
eral average.  According  to  the  usage  of  this  port  the  percentage  of  such 
custody  commission  varies,  running  from  two  and  one-half  per  cent,  upon 
the  value  of  the  cargo  discharged,  which  is  the  rate  fixed  by  the  regulations 
of  the  chamber  of  commerce  as  one  of  the  charges  of  this  port,  down  in  some 
cases  to  one  per  cent,  upon  the  value  of  the  cargo  discharged.  The  custody 
commission  depends  upon  whether  a  cargo  has  been  discharged  from  the  ves- 
sel in  distress.  If  no  discharge  has  occurred,  tliere  is  no  custody  commission 
chargeable;  consequently  in  the  adjustment  uf  such  cases  we  do  not  have  to 
deal  with  such  an  item.  A  custody  commission,  or  charge  for  the  care  of 
cargo  discharged  in  distress,  is,  I  believe,  customary  in  this  port.  We  have 
adjusted  averages  in  our  office  wherein  appeared  an  allowance  of  custody  com- 
mission to  the  consignee  of  a  vessel  in  Savannah.  I  recall  several  such  cases, 
in  each  case  of  which  the  custody  commission  was  two  and  one-half  percent, 
upon  the  value  of  the  cargo  discharged  in  distress.  I  can  remember  at  least 
five  cases  within  the  past  five  years  where  a  custody  commission  of  two  and 
one-half  per  cent,  has  been  allowed  to  the  consignees  in  the  port  of  Savannah. 
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A  custody  commission  prevails  in  all  the  ports  of  the  United  States*  so  far  as 
1  know.  The  percentage  of  commission  varies.  Two  and  one-half  per  cent, 
is  the  prevalent  rate  in  Philadelphia,  and  this  rate  prevails,  to  the  best  of  my 
knowledge,  in  more  of  the  ports  of  the  United  States  than  does  any  other  rate 
of  commission.  It  is  a  more  general  commission  than  is  any  other  rate  of 
percentage.  In  Charleston,  also,  the  usual  commission  for  custody  is  two 
and  one-half  per  cent.  I  can  also  recall  cases  at  Norfolk,  Ya.,  Halifax,  N.  S., 
Nassau,  N.  P.,  St.  Thomas,  W.  I.,  and  Fayal,  in  each  of  which  a  custody 
commission  of  two  and  one-half  per  cent,  was  charged." 

This  gentleman  was  a  witness  for  the  defendants,  and  as  it  is  not 
contradicted  the  defendants  are  bound  by  his  evidence.  The  court 
reads  it,  as  it  shortens  the  matter.  The  court  states  to  you  that  if  you 
believe  the  testimony  of  that  gentleman,  Mr.  Gourlie,  you  may  well  con- 
clude that  there  is  a  custody  commission  of  2}  per  cent,  on  the  value  of 
the  cargo  of  vessels  in  distress,  when  the  cargo  has  been  discharged,  , 
which  custom  exists  at  the  port  of  Savannah.  While  there  is  some  little 
variation  in  particular  cases  in  reference  to  the  charge  of  2}  per  cent,  as 
custody  commission,  there  does  not  seem  to  be  any  difference  of  opinion 
among  the  witnesses  at  all  about  the  existence  of  the  custom. 

The  court  charges  you  further  that  if  the  custom  is  of  that  charac- 
ter that  it  would  prevent  a  ship-owner  from  revoking  the  agency, 
then  it  is  an  tinreasonable  custom,  in  that  respect,  and  in  violation  of 
the  several  principles  of  the  law  of  agency.  The  power  of  an  agent 
may  be  revoked  at  any  time  by  the  principal,  without  notice;  but  if 
the  agent  in  the  prosecution  of  business  of  his  principal  has  fairly  and 
in  good  faith,  before  notice  of  the  revocation  of  his  power,  entered  into 
any  engagements,  or  has  incurred  any  liabilities,  the  principal  will  be 
bound  to  indemnify  him.  Now,  you  understand  that  announcement 
of  the  court.  If  it  be  true,  as  testified  by  the  witnesses  here,  that  the 
custom  prevents  a  shipowner  irom  revoking  the  agency  of  his  agent, 
that  custom  in  that  respect  is  unreasonable,  and  has  no  l^al  force.  It  is 
true,  however,  that  where  the  agency  is  revoked  it  would  not  deprive  the 
agent  of  a  fair  compensation  for  the  services  which  he  had  rendered  be- 
fore it  was  revoked.  If  you  find  from  the  evidence  in  this  case  that  the 
agency  was  revoked,  the  plain tifis  would  not  be  entitled  to  recover  the 
full  amount  of  their  demand,  but  they  would  be  entitled  to  recover  a  fair 
compensation  for  the  services  they  had  rendered;  and,  if  they  suffered 
loss  because  of  any  engagements  which  they  had  entered,  or  upon  any 
liabilities  they  had  assumed,  the  principal  would  be  bound  to  indemnify 
them  for  the  losses.  The  important  question  here  is  to  determine  whether 
the  agency  was  in  fact  entered  upon,  and,  if  entered  upon,  was  it  in  fact 
revoked?  Had  Minis  &  Sons  entered  fairly  upon  the  agency  of  the  Naples 
in  distress?  That  you  will  determine  from  all  the  evidence.  You  will 
remember  the  testimony  of  Mr.  Minis  upon  that  subject.  It  is  not  neces- 
sary that  the  court  should  go  over  that  matter  again  with  you.  The  tes- 
timony of  the  defendants'  witness,  Capt.  Rulffs,  is  as  follows: 

"  When  I  stood  amid-ships,  the  captain  of  the  Resolute  asked  me  if  I  made 
any  agreement  with  the  tug-boat.  Same  time  Mr.  Minis  came  up.  The  next 
tag-boat  came  then,  and  I  asked  Mr.  Minis  what  we  were  going  to  pay  them» 
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and  he  said  $20  per  hour.  Mr.  Minis  made  the  agreement  with  the  second 
tug-boat  at  020  per  hour.  We  asiced  the  first  tug-boat,  but  it  would  not 
mal^e  any  agreement.  Mr.  Minis  said  he  would  try  and  get  it  for  $20  per 
hour.  Mr.  Minis  told  me  to  cut  holes  in  the  deck  on  the  port  side.  There 
were  fine  boles  cut.  Engines  were  at  fire  all  night.  Holes  were  cut  in  the 
morning  to  put  the  hose  down  through  the  deck.  Fire  hottest  between  the 
main  and  fore  hatches.  « At  the  time  of  the  fire  I  knew  ship  was  consigned  to 
Minis  &  Sons.  Mr.  Minis  was  agent  of  the  ship  at  that  time.  I  consulted 
him  as  adviser,  knowing  he  was  agent  at  the  time.  I  did  not  take  agency 
away  until  Saturday  morning,  on  a  cable  from  my  owners.  The  stevedores 
commenced  discharging  Friday  about  11  a.  m.  The  stevedores  were  Heilly 
&  Marmelstein.  On  Friday  afternoon  Mr.  Putnam  could  not  see  that  steve- 
dores were  working  right.     The  discharging  was  too  slow,"  etc. 

[He  testified  further,  as  I  remember,  a  survey  was  called  by  Mr. 
Minis  at  his  request.] 

*' When  I  got  first  cable  from  my  owners,  protesting  against  Chubbs*  sanc- 
tion— 

[Chubbs,  as  you  will  remember,  represented  the  indemnity  club, 
which  club  is  responsible,  in  part,  at  least,  for  the  losses  of  the  ship.] 

protesting  against  Chubbs*  sanction  of  Minis  &  Sons'  unjust  charge,  I  told 
Mr.  J.  F.  Minis  that  he  was  no  longer  my  agent,  and  that  is  what  I  meant  when 
I  said  I  revoked  the  agency  in  the  direct  examination.  It  was  on  Saturday, 
October  Sth,  that  I  met  Mr.  J.  F.  Minis  in  front  of  the  Cotton  Exchange,  and 
he  asked  me  why  I  called  a  survey  without  letting  him  know ;  and  then  I  told 
him  he  was  no  longer  my  agent,  and  I  would  keep  the  ship  in  my  own  hands. 
On  Friday,  October  7th,  went  to  Minis'  ofiicA  with  Putnam,  and  he  wanted  to 
give  the  agency  to  them  for  $3,000." 

'  That,  gentlemen,  is  the  material  testimony  of  the  captain  upon  the 
facts  as  to  whether  or  not  Minis  &  Sons  entered  upon  a  contract.  Mr. 
Minis  testified  he  did.  He  testified,  further,  that  the  only  matter  in 
dispute  between  him  and  the  captain  or  the  owners  was  the  amount  of 
his  compensation;  that  he  always  insisted  that  he  was  to  have  the  usual 
charges  of  the  port  ias  justified  by  the  custom ;  that,  by  way  of  compromise, 
at  one  time  he  agreed  to  receive  $3,000.  That  proposition  was  not  car- 
ried out,  and  therefore  is  no  guide  for  the  jury  in  this  case.  He  denies 
the  statement  of  the  captain  that  he  was  ever  discharged  from  the  agency, 
but  that  the  captain  threatened  to  discharge  him  if  he  did  not  come  to 
his  terms.  The  following  is  a  letter  from  the  captain  to  Minis  &  Sons 
on  the  subject  of  the  price,  which  is  in  evidence  before  you: 

"In  regard  to  your  price  for  agency  of  S.  S.  Naples,  I  consider  same  far  to 
high;  and,  as  it  is  protested  both  by  my  owners  and  by  insurance  club,  you 
will  have  to  come  considerable  down  in  the  figures  if  you  intend  to  have  the 
business.  At  all  events,  I  will  see  you  on  Monday;  if  not,  you  might  favor 
me  with  a  reply.  Perhaps  other  instructions  will  turn  up.  Until  then,  I 
remain,  gentlemen,  yours,  respectfully,  Cloiens  Rulffs,  Master," 

Again,  on  the  10th  October,  1887,  he  writes: 

**  Messrs.  Minis  &  Co.— Gentlemen:  Confirming  my  letter  of  the  8th  inst., 
I  beg  to  express  surprise  at  having  no  reply  to  it,  which  common  courtesy 
alone  would  seem  to  dictate.  Since  the  fire  I  have  had  no  agent  to  consult 
with,  and  I  feel  the  time  is  coming  when  I  shall  need  some  one.  Unless  I 
receive  an  early  reply  that  would  prove  reasonable  and  acceptable,  I  shall  feel 
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compelled  to  look  elsewhere  in  the  event  of  my  requiring  an  agent  to  confer 
with  and  to  act  for  my  ship.  Until  then,  I  remain,  gentlemen,  yours,  respect- 
fully, Clemens  Rulffs,  Master." 

To  this  Messrs.  Minis  &  Sons  replied  as  follows: 

"Your  note  of  this  date  is  at  hand.  We  did  not  understand  that  your 
communication  of  the  8th  inst.  called  for  any  reply,  inasmuch  as  you  asked 
for  one  only  in  the  event  of  your  not  seeing  us  to-day.  Besides  no  inquiries 
are  made  therein.  We  beg  to  say  that  our  experience  and  advice  are  open  to 
you,  and  we  are  ready  now,  as  we  always  have  been,  to  continue  to  fulfill 
our  duties  as  agents  in  rendering  you  as  well  as  the  ship  and  cargo  any  serv- 
ices in  our  power.  If  you  desire  to  confer  with  us  as  is  customary  for  a  mas- 
ter to  do  with  his  .agents,  our  time  and  judgment  are  at  your  disposal. 

Yours,  respectfully,  A.  Minis  &  Sons." 

That,  gentlemen,  is  the  correspondenbe  upon  the  subject.  You  must 
take  that  correspondence,  and  all  the  other  facts  in  the  case,  and  de- 
termine from  it  whether  or  not  the  agency  was  revoked.  If  the  corre- 
spondence stood  alone,  and  unsupported  by  any  other  evidence,  it  would 
show  that  the  agency  was  revoked,  as  a  matter  of  law,  notwithstanding 
Messrs.  Minis  &  Sons' opinion  that  they  were  still  the  agents  of  the  ship. 
They  rely  for  that  opinion  upon  that  feature  of  the  custom  which  has  been 
testified  to  by  the  witnesses  here,  which  feature  is  invalid.  But  the  letters 
did  not  stand  alone.  They  must  be  considered  in  connection  with  all  the 
other  facts  of  the  case.  You  must  bear  in  mind  the  testimony  of  Mr. 
Minis  that  the  captain  was  constantly  going  to  his  office  to  consult  him 
in  reference  to  the  business  of  the  ship,  and,  in  view  of  the  conflict  be- 
tween the  captain  and  Mr.  Minis,  you  must  determine  whether  or  not 
Mr.  Minis'  testimony  is  credible,  and,  if  credible,  how  far  it  will  help 
you  in  your  decision  as  to  whether  or  not  the  agency  was  revoked. 

A  very  important  matter  depends  upon  the  telegram  of  the  17  th  of  Octo- 
ber, from  the  owners  of  the  vessel  to  the  captain,  the  master  of  the  vessel, 
who  are  the  defendants  in  this  case.  The  fire,  you  will  remember,  took 
place  on  the  6th, and  all  of  this  correspondence  and  negotiations  were  pend- 
ing and  carried  on  in  the  period  between  the  6th  and  the  date  of  this  cable, 
which  is  the  17th,  It  is  in  evidence  that  the  defendants  were  advised 
of  the  condition  of  afiairs  here  by  the  master.  They  understood  that 
Minis  &  Sons  were  standing  out  for  the  custody  commission.  They  had 
instructed  the  master  to  refuse  to  agree  to  the  custody  commission.  With 
that  knowledge,  on  the  17th  of  October,  they  send  this  cable  to  Minis 
&  Sons: 

"Private;  confidential.  Consider  ship's  interests.  End  voyage  at  Savan- 
nah, forwarding  sound  and  partially  damaged  cotton  to  destination,  claiming 
freight  in  general  average  adjusted  America.    Wire  your  opinion." 

Now,  it  is  the  duty  of  the  court  to  construe  this  cable  to  the  jury.  It 
was  received  after,  as  I  have  said,  the  controversy  was  fully  understood, 
or  after  they  had  the  opportunity  of  fully- understanding  the  controversy 
and  its  features  as  it  existed  here.  They  send  this  cable:  "Private;  con- 
fidential." Is  that  addressed,  gentlemen,  to  one  who  is  not  the  agent  of 
the  ship?  What  right  would  they  have  to  send  a  private  and  confiden- 
tial cable  to  one  who  was  not  an  agent  of  the  ship?    "Consider  ship's 
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interest."  Who  is  to  consider  the  ship's  interest?  The  agent,  of  course. 
"End  voyage  at  Savannah."  What  voyage?  Why,  the  voyage  on  which 
the  Naples  was  then  engaged, — the  voyage  to  Savannah  for  the  cargo  of 
cotton,  and  the  voyage  from  Savannah  to  destination,  where  that  cotton 
was  to  be  delivered.  "End  voyage  Savannah,  forwarding  sound  and  par- 
tially damaged  cotton  to  destination."  That  manifestly  refers  to  the  cot- 
ton of  the  Naples, — that  portion  which  had  been  left  intact  and  sound, 
and  that  portion  which  liad  been  damaged.  "Claiming  freight  in  general 
average  adjusted  America."  That  means  they  must  go  on  and  adjust 
the  general  average,  just  as  a  ship-agent  would  do  if  his  agency  had  never 
been  terminatetl,  according  to  the  American  rule  fixing  average.  "Wire 
your  opinion."  It  is  impossible  for  the  court  to  have  any  other  opinion, 
or  to  give  you  further  instruction,  on  this  point,  save  that  this  cable- 
gram ratifies,  fully  and  completely,  Messrs.  Minis  &  Sons  as  the  agents 
for  the  ship  in  distress;  and,  if  that  be  true,  and  if  it  further  be  true 
that  a  custom  existed  at  this  port  by  which  they  were  entitled  to  charge 
2}  per  cent,  custody  commission,  they  would  be  entitled  to  make  that 
charge.  The  court  charges  you  further  in  reference  to  this  custom,  that 
the  charge  for  attendance  fee  is  not  shown  to  be  universal;  the  testimony 
of  the  witnesses  varies  upon  that  point.  Sometimes  it  is  charged,  where 
the  general  custom  is  employed,  some  of  the  witnesses  say,  sometimes 
it  is  not  charged.  This,  therefore,  does  not  possess  the  feature  of 
uniformity  and  universality  which  makes  an  attendance  fee  a  custom. 
No  custom,  also,  can  be  good  where  all  the  discretion  is  on  one  side. 
In  any  event,  the  plaintiffs  are  not  entitled  to  an  attendance  fee  in 
this  case.  The  court  charges  you  further  that  if  you  believe  from 
the  evidence,  and  in  view  of  all  the  directions  which  the  court  has 
given  you  upon  the  subject,  that  no  such  custom  existed  in  Savannah, 
in  that  event  Minis  &  Sons  would  be  entitled  to  recover  what  they 
merited  in  this  case;  but,  if  you  find  your  verdict  upon  the  custom, 
you  pay  no  attention  to  the  count  in  the  declaration,  which  makes  a 
demand  for  a  sum  in  proportion  to  the  merit  of  the  services  which  they 
have  performed.  If  you  find  under  the  custom  you  should  find  2}  per 
cent,  upon  the  fixed  value  of  the  cargo,  which  the  court  understands  from 
the  counsel  is  $4,316.78.  There  is  one  further  feature  to  which  I  wish 
to  call  your  attention,  and  I  charge  you  at  the  request  of  the  counsel  for 
defendant;  the  expenses  of  litigation  are  not  generally  allowed  as  a 
part  of  the  damages,  but  if  the  defendant  has  acted  in  bad  faith,  or 
has  been  stubbornly  litigious,  or  has  caused  the  plaintiff  unnecessary 
trouble  and  expense,  the  jury  may  allow  the  expenses  of  litigation.  The 
jury  are  not  obliged  to  allow  attorney's  fees;  it  is  optional  with  them. 
Before  the  jury  can  allow  attorney's  fees,  they  must  first  find  that  the  de- 
fendant has  acted  in  bad  faith;  second,  that  he  has  been  stubbornly 
litigious,  or  has  caused  the  plaintiff  unnecessary  trouble  and  expense. 
If  you  find,  therefore,  gentlemen,  that  the  defendant  has  acted  in  bad 
faith,  or  has  been  stubbornly  litigious,  or  has  caused  the  plaintiff  un- 
necessary trouble  and  expense,  you  may  consider  attorney's  fees  as  an  el- 
ement of  your  finding,  and,  if  you  do,  it  is  agreed  that  10  per  cent,  of 
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the  amount  of  your  verdict,  which  you  will  otherwise  assess,  would  be  a 
fair  and  proper  recovery  for  attorneys'  fees.  If  you  find  that  the  de- 
fendants have  acted  in  good  faith,  and  have  not  been  stubbornly  litig- 
ious, or  have  not  caused  the  plaintiffs  unnecessary  trouble  and  expense, 
the  plaintiffs  cannot  recover  attorney's  fees.  If  you  find  for  the  plain- 
tiffs, your  verdict  will  be:  "We,  the  jury,  find  for  the  plaintiffs  the  sura 
of J  with  costs  of  suit."  If  you  find  for  the  defendants,  your  ver- 
dict will  be:  ^^We,  the  jury,  find  for  the  defendants.'* 


United  States  v.  Leopold  et  oL 
{DUtriet  Court,  D.  Colorado.    October  20, 189(L| 

CBmiHAL  IiA.W--Ck)6T8. 

A  defendant  who  has  been  discharged  by  the  commissioner  on  preliminary  exam- 
ination, and  is  afterwards  indicted  and  convicted  on  the  same  charge,  should  not 
be  taxed  with  the  oosts  of  the  examination  before  the  oommissionar. 

At  Law. 

John  D.  Fleming^  U.  8.  Atty. 

Jiobt.  J.  Pitkin,  for  defendants. 

Halleit,  J.,  (orally,)  There  is  a  case  pending  in  the  district  court 
in  which  I  stated  to  counsel  that  I  would  express  an  opinion,  which  per- 
haps cannot  be  entered  of  record  until  the  district  court  convenes.  The 
case  is  U.  S,  v.  Leopold,  in  which  there  was  a  conviction  for  using  the 
mail  in  sending  lottery  circulars.  The  parties  were  arrested  several  times 
before  a  commissioner,  and  upon  some  of  the  charges  they  were  dis- 
charged, and  upon  others  they  were  held  to  appear  in  the  district  court. 
When  the  cases  came  before  the  grand  jury,  they  found  bills  in  the  cases 
in  which  the  prisoners  were  discharged  by  the  commissioner  and  in  the 
cases  in  which  the  prisoners  were  held  by  the  commissioner,  and  upon 
arraignment  they  entered  a  plea  oif  guilty  upon  ail  such  charges.  There- 
upon the  clerk  taxed  the  costs  accruing  before  the  commissioner  in  the 
matters  in  which  they  were  discharged  by  him,  and  also  in  the  other 
cases.  There  is  a  motion  to  retax  as  to  the  costs  made  in  cases  in  which 
they  were  discharged,  and  I  believe  that  motion  to  be  well-founded.  It 
seems  to  me  that  as  to  the  costs  accruing  during  an  examination  before 
a  commigsioner,  if  the  party  be  discharged,  he  cannot  afterwards  be  held 
for  those  costs,  although  on  the  same  charge  the  jury  may  subsequently 
find  a  true  bill.  The  costs  will  be  retax ed,  when  judgment  can  be  en- 
tered in  that  behalf,  so  as  to  exclude  those  which  were  made  in  the 
charges  upon  which  the  prisoners  were  acquitted  on  examination  before 
the  commissioner. 

v.48F.no.ll — ^50 
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Heine  Safety  Boiler  Co.  t;.  Anheuser-Busch  Brewing  Ass'n. 

Same  v.  Smith  Feed  Water  Heater  &  Purifier  Co* 

(CircuU  Court,  E,  D.  Missouri,  JBT.  D,    September  19, 1890.) 

Patents  for  Intbntion8--Mui>-Dbums— Infrinoembxt. 

The  second  claim  of  letters  patent  No.  804,195,  issued  August  26. 18S4«  to  Adolphus 
Meier  &  Co.,  assignees  of  Herman  Heine,  for  the  combination,  with  the  upper  shell 
of  a  water-tube  steam-generator,  of  a  mud-drum,  mounted  below  the  normal  water- 
line,  with  its  feed  and  outlet  passages  at  the  same  end  of  the  drum,  is  not  infringed 
by  the  device  described  in  letters  patent  No.  849,187,  which  consists  of  a  tubular 
vessel,  divided  from  end  to  end  into  two  separate  oompartments,  with  its  feed  and 
outlet  passages  at  the  same  end;  since,  in  view  of  the  prior  state  of  the  art,  the 
former  patent  must  be  restricted  to  a  mad-drum  having  but  one  chamber,  as  shown 
in  its  drawings  and  specifications. 

In  Equity. 

Paul  BakeweU,  for  complainant. 

Lee  &  Ellia  and  Pawler  &  Fowler^  for  defendants. 

Thayer,  J.  This  is  a  suit  for  the  alleged  infringement  of  the  second 
claim  of  United  States  letters  patent  No.  304,195,  issued  August  26, 
1884,  to  Adolphus  Meier  &  Co.,  assignees  of  Herman  Heine.  The  pat- 
ent, as  a  whole,  is  for  "a  new  and  useful  steam-generator,"  first  patented 
b}'  Heine  in  Germany  on  May  18,  1881.  The  second  claim,  however, 
concerning  which  the  controversy  arises,  is  for  a  "mud-drum"  in  com- 
bination with  the  shell  of  the  steam-generator,  and  is  in  the  following 
language : 

"I  claim  •  •  •  (2)  The  combination,  with  the  upper  shell  or  circulat- 
ing drum  of  a  water-tube  steam-generator  of  a  mud-drum,  mounted  within 
said  circulating  drum  below  the  normal  water-line,  the  feed  and  outlet  pis- 
sages  being  at  the  same  end  of  the  drum,  so  that  the  current  is  opposed  to  the 
feed  current,  and  is  deflected  backward  by  the  upper  current  in  the  water- 
leg." 

Complainant's  counsel  contends  that  much  of  the  language  of  the  claim 
may  be  ignored  as  immaterial,  and  as  not  imposing  any  limitations  on 
the  claim.  For  instance,  it  is  said  that  the  word  "water-tube,"  as  used 
in  the  claim,  is  unimportant,  and  does  not  limit  the  patentee  to  the  use 
of  a  boiler  having  a  water-leg;  also,  that  the  concluding  clause  of  the 
claim — "so  that  the  current  is  opposed  to  the  feed  current,  and  id  de- 
flected backward  by  the  upward  current  in  the  water-leg" — is  merely 
descriptive  matter,  and  does  not  narrow  the  claim ;  in  other  words,  com- 
plainant's counsel  construes  the  claim  precisely  as  if  the  inventor  had 
said : 

'*!  claim  the  combination,  with  the  upper  shell  or  circulating  drum  of  any 
steam-generator,  of  a  mud-drum,  mounted  within  said  circulating  drum  below 
the  normal  water-line,  the  feed  and  outlet  passages  whereof  are  at  the  same 
end  of  the  mud-drum." 

Furthermore,  as  the  claim  contains  no  description  of  the  mud-drum 
forming  a  part  of  the  combination,  other  than  that  it  is  located  within 
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the  boiler  below  the  normal  water-line,  and  has  its  feed  and  outlet  passages 
at  the  same  end,  it  is  contended  by  complainant  that  it  is  immaterial 
what  the-  form  or  construction  of  the  mud-drum  in  other  respects  may 
be ;  that  the  second  claim  of  the  Heine  patent  is  infringed  whenever  a 
mud-drum  with  feed  and  outlet  passages  at  the  same  end  is  placed  within 
the  shell  of  a  steam  generator  or  boiler,  below  the  normal  water-line. 

If  these  contentions  are  tenable,  undoubtedly  defendants  are  severally 
guilty  of  an  infringement ;  hence  the  first  step  towards  a  decision  is  to 
settle  the  construction  of  Heine's  second  claim,  and  this  involves  a  pre- 
liminary consideration  of  the  state  of  the  art  at  the  date  of  Heine's  al- 
leged invention,  as  well  as  an  examination  of  his  specification  and  draw- 
ings. 

The  evidence  shows  that  mud-drums  have  long  been  in  use  in  connec- 
tion with  steam-generators,  for  the  purpose  of  clarifying  and  heating 
feed-water  before  it  comes  in  contact  with  the  shell  of  a  boiler,  and  thus 
preventing  incrustations  to  some  extent,  and  the  too  sudden  contraction 
of  the  hot  boiler  plates.  Heine  was  not  the  first  man  who  constructed 
a  mud-drum,  or  who  located  such  a  device  within  the  shell  of  a  boiler 
below  the  normal  water-line,  and  hence  is  not  to  be  treated  as  a  pioneer 
inventor.  On  the  contrary,  this  particular  field  of  invention  seems  to 
have  been  well  tilled  before  he  entered  it.  In  1866,  Trotman,  an  En- 
glish inventor,  devised  a  mud-drum,  or  "feed-box,"  as  he  termed  it,  for 
use  in  the  interior  of  steam  generators  or  boilers.  Trotman's  device 
consisted  of  a  box,  divided  by  a  horissontal  diaphragm  into  two  compart- 
ments,— an  upper  and  lower, — which  box  was  placed  within  the  boiler 
below  the  normal  water-line.  The  lower  compartment  was  subdivided 
into  a  middle  and  two  end  compartments,  the  latter  of  which  were  con- 
nected by  pipes.  The  feed-pipe  passed  through  the  top  or  cover  of  the 
box,  and  through  the  diaphragm  into  the  lower  middle  compartment, 
where  it  discharged  feed-water,  which  fiowed,  first,  through  holes  pro- 
vided for  that  purpose  into  one  of  the  lower  end  compartments,  thence 
through  pipes  into  the  other  lower  end  compartment,  thence  through 
holes  in  the  diaphragm  into  the  upper  compartment,  and  thence  through 
holes  in  the  top  or  cover  of  the  box,  immediately  contiguous  to  the 
feed-pipe,  into  the  main  cavity  or  circulating  drum  of  the  boiler.  Tiie 
feed-box  in  question  was  so  arranged  that  it  might  be  taken  out  of  the 
boiler  and  readily  cleaned  by  removing  the  cover  and  the  interior  dia- 
phragm and  pipes.  Vide  English  Letters  Patent  No.  1890.  Trotman  ap- 
pears to  have  utilized  whatever  advantage  is  gained  by  placing  the  mud- 
drtm  of  a  boiler  below  the  normal  water-line,  instead  of  locating:  it  in 
the  steam  space  or  chamber.  In  1872  John  W.  Youman  invented  an 
apparatus  for  heating  and  purifying  feed-water  before  it  comes  in  contact 
with  the  shell  of  the  boiler.  His  device  consists  of  a  feed-pipe,  bent 
very  much  into  the  shape  of  an  ox-bow,  and  suspended  within  the  shell 
of  a  boiler  above  the  water-line,  both  ends  of  which  pipe  pass  through 
the  head-plate  of  the  boiler,  and  are  provided  on  the  outside  with  stop- 
cocks, so  that  one  can  be  used  to  admit  teed- water  and  the  other  as  a 
blow-off.     One  leg  of  the  pipe  within  the  boiler  (that  to  which  the  blow- 
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off  is  attached)  has  a  greater  diameter  than  the  other  leg  of  the  pipe,  and 
is  perforated  near  the  end  or  head-plate  with  nnmerons  small  holes, 
through  which  feed-water  is  introduced  into  the  boiler  in  smaU  jets,  after 
it  has  twice  traversed  the  steam  space  through  the  bent  pipe,  and  become 
heated  and  partially  clarified.  By  opening  the  blow-off  valve,  the  sedi- 
ment which  collects  in  the  feed-pipe  is  discharged  at  intervals.  VideV. 
8.  Letters  Patent  No.  132,888.  In  1878  J.  A.  McCormick  invented  and 
obtained  a  patent  on  a  mud-drum  located  within  a  boiler  above  the 
water-line,  which  consists  merely  of  a  trough-shaped  vessel,  open  at  the 
top,  and  suspended  by  bolts  from  the  upper  shell  of  the  boiler  in  such 
manner  that  one  end  is  lower  than  the  other.  This  permits  sediment  to 
collect  at  that  end,  and  be  blown  off  at  intervals  through  a  blow-off  pipe 
entering  the  trough  at  that  point.  The  feed-pipe  passes  through  the 
shell  of  the  boiler,  and  discharges  water  into  the  upper  or  higher  end  of 
the  trough,  and,  after  the  latter  has  become  full,  the  water  either  over- 
flows into  the  boiler,  or  runs  into  the  same  through  a  series  of  holes  along 
the  upper  edges  of  the  trough.  Vide  U.  S.  Letters  Patent  No.  208,479. 
In  1881,  Andrew  J.  Stevens  also  obtained  a  patent  on  a  feed-water  puri- 
fier and  heater.  His  device  consistsof  a  water  tube  or  cylinder  suspended 
within  the  steam-generator  above  the  water-line.  The  inner  or  rear  end 
of  the  tube  is  closed  by  a  cap,  and  the  forward  end  by  the  head-plate  of 
the  boiler,  against  which  it  abuts  and  is  firmly  secured.  The  feed- water 
is  discharged  into  the  front  end  of  the  tube  by  a  pipe,  and,  after  flowing 
the  entire  length  of  the  tube,  which  is  of  nearly  the  same  length  as  the 
boiler,  passes  into  the  boiler  through  a  series  of  holes  in  the  upper  shell 
of  the  tube,  near  the  rear  end.  Vide  U.  S.  Letters  Patent  No.  240,197. 
Another  patent,  granted  to  Lee  and  Bell  on  August  12,  1884,  (U.  S. 
Letters  Patent  No.  303,623,)  shows  a  device  for  heating  and  purifying 
feed-water  very  similar  to  the  Stevens'  device  last  mentioned,  and  need 
not  be  particularly  described.  The  Heine  mud-drum,  involved  in  this 
case,  as  the  specification  and  drawings  show,  is  simply  a  box-like  vessel, 
placed  within  a  boiler  below  the  water-line,  and  has  but  one  chamber  or 
compartment.  The  drawings  further  show  that  the  mud-drum  in  ques- 
tion is  set  on  a  slight  incline,  corresponding  with  the  incline  on  which 
Heine  sets  his  boiler,  the  rear  end  of  the  mud-drum  being  somewhat 
lower  than  the  front  end.  The  feed-pipe  enters  the  forward  end  of  the 
drum  near  the  bottom.  A  blow-off  pipe  leads  from  the  drum  at  its  rear 
end,  where  the  sediment  is  supposed  to  settle.  An  inclined  plate  is  set 
within  the  drum  a  short  distance  in  front  of  the  mouth  of  the  feed-pipe, 
to  partially  break  the  force  of  the  feed-<jurrent,  and,  as  the  inventor  says, 
"to  prevent  the  feed- water  from  stirring  up  the  deposit  of  mud,  etc., 
which  collects  in  the  rear  portion  of  the  mud-catcher."  A  portion  of 
the  top  and  end  shell  of  the  mud-drum  above  the  mouth  of  the  feed-pipe 
is  cut  away  to  some  extent,  to  form  an  aperture  through  which  the  feed- 
water  may  escape  from  the  drum  into  the  boiler,  and  mingle  with  the 
water  therein,  after  it  is  heated  and  clarified. 

Heine's  specification  does  not  contain  a  very  full  description  of  the  op- 
eration of  his  mud-drum,  but  enough  is  said,  I  think,  to  show  the  ob- 
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ject  bo  bad  in  view,  and  tbe  result  tbat  be  intended  to  accomplish. 
Thus  be  says  in  bis  specification  tbat  ^4n  tbe  rear  portion  of  the  mud- 
catcher  tbe  motion  of  the  water  will  be  very  slack,  at  the  same  time  its 
temperature  being  above  tbe  boiling  point;  hence  said  two  conditions 
insure  tbe  deposit  of  nearly  the  entire  sediment  *  *  *  of  the  water, 
which  is  thus  deposited  in  a  convenient  receptacle  for  blowing  off,"  etc.; 
and  in  the  concluding  paragraph  of  his  claim  he  says  of  the  current  is- 
suing from  the  drum  that  "the  current  is  opposed  to  the  feed-current," 
etc. 

From  what  is  thus  said  the  court  must  infer  that  the  inventor  intended 
to  create  two  currents  within  tbe  drum,  which  should  flow  in  opposite 
directions,  and  oppose  each  other  with  some  force  immediately  above  the 
inclined  plate;  the  result  of  such  opposition  being  to  create  a  body  of 
very  slack  water,  aud  thus  induce  sedimentation  behind  the  indined 
plate,  to  which  point  the  incoming  current  of  cold  water  would  naturally 
settle  by  reason  of  its  greater  specific  gravity,  after  its  motion  was  in 
part  arrested  by  the  outflowing  current  of  hot  water.  That  such  is  the 
practical  operation  of  Heine's  mud-catcher,  and  that  such  was  his  the- 
ory of  its  operation  and  effect  at  the  time  he  devised  it,  is  further  illus- 
trated by  the  evidence  of  certain  experts  who  have  testified  in  complain- 
ant's favor.  They  say,  in  substance,  tbat  the  cold  feed  current  is  de- 
flected upward  by  the  inclined  plate,  there  meets  with  some  resistance 
from  the  returning  hot  current,  falls  behind  tbe  plate  to  the  bottom  of 
tbe  drum,  where  it  displaces,  and  forces  upward  and  outward,  water 
that  has  become  heated,  and,  eventually  becoming  heated,  is  itself  in 
like  manner  forced  upward  and  outward  along  the  upper  shell  of  the 
drum,  to  the  outlet  passage  at  its  front  end. 

Now,  in  view  of  the  prior  patents  above  described,  the  court  is 
of  tbe  opinion  that  plaintiff  cannot  be  allowed  tbe  broad  construction 
of  tbe  second  claim  of  its  patent,  for  which  its  counsel  contends,  but 
should  be  limited,  if  not  to  tbe  precise  kind  of  mud-drum  shown  by 
the  drawings  and  specification,  at  least  to  a  mud-drum  having  only  one 
chamber  or  compartment.  All  of  the  prior  patents  show  a  mud-dram 
mounted  within  the  shell  or  circulating  drum  of  a  boiler,  and  thus 
exhibit  tbe  general  features  or  elements  of  the  combination  covered  by 
Heine's  second  claim.  The  idea  also  of  discharging  feed- water  into  a  re- 
ceptacle of  some  kind  located  within  a  boiler,  and  suffering  it  to  remain 
therein  until  it  is  heated  and  partially  purified,  before  it  flows  into  the 
boiler,  is  an  idea  tbat  underlies  the  construction  of  all  the  mud-drums 
heretofore  described,  including  Heine's  mud-catcher.  That  which  dis- 
tinguishes the  several  combinations  shown  by  the  various  patents 
from  each  other  is  the  peculiar  form  of  receptacle  employed  in  each  case 
to  receive  and  retain  the  feed-water  long  enough  for  it  to  become  heated 
and  partially  clarified;  and  it  seems  obvious  that,  after  the  idea  of  plac- 
ing such  a  receptacle  within  the  boiler  was  conceived,  it  became  possible- 
to  construct  such  a  receptacle  in  a  variety  of  ways,  by  the  exercise  of  or- 
dinary mechanical  skill,  without  materially  impairing  tbe  efficiency  of 
the  device  as  a  water  heater  and  purifier. 
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An  inventor  like  Heine,  who  has  merely  changed  the  form  of  the  re- 
ceptacle hitherto  in  use  for  receiving  and  heating  feed- water,  is  not  enti- 
tled to  a  broad  construction  of  his  claims,  but  should  be  limited  to  that 
form  of  receptacle  which  his  specifications  and  drawings  disclose.  Bragg 
V.  Fitch,  121  U.  S.  483,  7  Sup.  Ct.  Rep.  978;  Sargent  v.  Lock  Co.,  114 
U.  S.  85,  86,  5  Sup.  Ct.  Rep.  1021;  EaUm  v.  Thompson,  114  U.  S.  1, 
14,  5  Sup.  Ct.  Rep.  1042;  Broumv.  Davis,  116  U.  S.  250,  251,  6  Sup. 
Ct.  Rep.  379;  WoUenmk  v.  Reiher,  115  U.  S.  94,  5  Sup.  Ct.  Rep.  1132; 
Clark  v.  Manufacturing  Co.,  115  U.  S.  79,  5  Sup.  Ct.  Rep.  1190.  By  so 
limiting  his  claim, — that  is  to  say,  to  a  mud-drum  having  a  single  cham- 
ber,— it  is  evident,  I  think,  that  he  will  realize  the  full  benefit  of  what- 
ever advantage  his  special  form  of  construction  has  over  other  forms  pre- 
viously in  use,  and  that  is  all  he  is  legitimately  entitled  to.  If  Heine's 
mud-catcher  operates  to  heat  and  clarify  feed-water  any  more  perfectly 
than  other  devices  previously  in  use,  it  is  evidently  due,  in  a  great  meas- 
ure, to  the  fact  that  the  incoming  current  of  cold  feed-water  is  opposed 
within  the  drum,  and  just  above  the  inclined  plate,  by  an  outgoing  cur- 
rent of  hot  water,  thus  creating  a  body  of  comparatively  quiet  water  back 
of  the  inclined  plate,  and  inducing  a  more  perfect  precipitation  of  sedi- 
ment. Ill  other  words,  it  is  due  to  the  fact  that  the  feed-water  does  not 
flow  from  the  inlet  to  the  outlet  passage  at  a  uniform  rate  of  speed,  and 
with  a  continuous  current,  as  in  most  other  devices,  but  is  arrested,  and 
held  in  suspension  as  it  were,  by  an  opposing  current.  This  result — 
that  is  to  say,  the  creation  of  opposing  currents  within  the  drum,  where- 
by a  greater  deposit  of  sediment  is  induced — is  evidently  brought  about 
by  the  use  of  a  receptacle  for  feed-water  having  but  a  single  chamber. 
Hence  the  use  of  a  single  chamber  appears  to  be  material  and  important 
in  producing  the  particular  result  that  Heine  had  in  view,  and  for  that 
reason  it  is  proper  to  read  such  a  limitation  into  his  claims. 

As  before  shown,  the  complainant  attempts  to  bring  all  mud-drums 
within  the  second  claim  of  its  patent  that  are  located  below  the  normal 
water-line,  and  have  the  feed  and  outlet  passages  at  the  same  end  of  the 
drum,  regardless  of  all  other  peculiarities  of  structure.  It  thus  makes 
the  location  of  the  drum  and  the  location  of  the  feed  and  outlet  passages 
the  sole  limiting  features  of  its  second  claim,  utterly  ignoring  other  fea1>- 
ures  of  construction  that  Heine's  specification  and  drawings  exhibit, 
that  are  essential  to  produce  the  effect  that  he  had  in  view.  Now, 
inasmuch  as  the  combination  of  the  shell  of  a  boiler  with  a  mud-drum 
located  in  the  interior  of  the  same  was  old,  it  occurs  to  the  court  that 
the  patentee  was  not  entitled  to  make  the  features  aforesaid  the  sole  lim- 
iting features  of  his  claim,  unless  they  were  at  the  time  substantially  new 
and  useful  structural  features.  In  view  of  the  prior  state  of  the  art,  the 
invention  is  made  to  consist  substantially  in  the  new  location  of  the  drum, 
and  the  feed  and  outlet  passages,  if  the  complainant's  contention  is  sus- 
tained. But,  whatever  may  be  said  of  the  importance  of  locating  the 
drum  below  the  normal  water-line  instead  of  above  it,  it  certainly  can- 
not be  pretended  that  Heine  was  the  first  one  to  discover  such  advantage, 
or  to  utilize  it,  because  Trotman,  as  is  above  shown,  placed  his  feed-box 
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or  raud-catcher  in  the  very  bottom  of  the  boiler,  and  Youman's  specifi- 
cation also  suggests  the  idea  of  locating  the  mud-drum  below  the  ivater- 
line.  Neither  does  it  appear  to  the  court  that  there  was  anything  sub- 
stantially new  in  the  idea  of  locating  the  feed  and  outlet  passages  at  the 
same  end  of  the  drum.  The  sole  object  of  that  method  of  construction 
was  to  compel  the  feed-water  to  travei'se  a  suflBcient  space  to  become 
heated  and  drop  its  sediment  before  it  was  discharged  into  the  boiler. 
With  the  same  object  in  view,  Youman,  in  the  feed-water  heater  and 
purifier  by  him  invented  and  above  described,  placed  the  outlet  passage 
near  the  front  end  of  the  boiler,  not  far  from  the  inlet  passage,  so  as  to 
compel  the  feed-water  to  make  the  circuit  of  the  boiler  before  it  was  dis- 
chargred  into  the  same.  The  same  idea  is  also  involved  in  Trotman's 
feed-box.  The  feed-water  makes  the  circuit  of  the  box  and  its  several 
compartments,  and  is  discharged  into  the  boiler  at  about  the  same  point 
where  it  enters  the  box. 

My  conclusion  is  that  the  second  daim  of  the  Heine  patent  cannot  be 
sustained,  unless  the  mud-drum  that  be  brings  into  combination  wiih 
the  upper  shell  of  a  steam-generator,  be  understood  to  be  a  mud-catcher 
embodying  substantially  all  of  the  structural  features  which  his  drawings 
disclose. 

In  view  of  what  has  been  said,  and  the  limitations  imposed  by  the 
court  on  Heine's  second  claim,  it  follows,  that  the  "Smith  Feed-Wa- 
ter Heater  <fe  Purifier,"  the  allied  infringing  device,  does  not  inter- 
fere with  complainant's  patent,  and  its  use  is  not  an  infringement, 
as  charged  in  the  bill.  Smith's  heater  and  purifier,  or  "mud-drum,"  as 
it  may  be  termed,  is  also  patented.  Vide  U.  S.  letters  patent,  No.  349, 181 . 
It  consists  of  a  tubular  vessel,  nearly  as  long  as  the  boiler,  which  is  sus- 
pended within  the  boiler,  and  is  divided  from  end  to  end  by  a  diaphragm 
into  two  separate  chambers  or  compartments.  The  feed-water  is  intro- 
duced into  the  lower  chamber  at  one  end.  It  then  flows  through  the 
lower  compartment  to  the  far  end,  rises  through  holes  in  the  diaphragm 
to  the  upper  chamber,  flows  back  through  that  chamber  to  the  entering 
end,  and  passes  through  holes  in  the  top  shell  of  the  chamber  into  the 
boiler.  It  is  also  provided  with  a  blow-off,  by  which  the  sediment  that 
collects  in  the  two  chambers  can  be  removed.  As  the  complainant,  in 
the  opinion  of  the  court,  must  be  limited  to  a  mud-drum  such  as  his 
specification  and  drawings  disclose, — that  is,  to  a  drum  having  but  one 
chamber, — it  follows  that  Smith's  device  with  its  two  chambers  is  not  an 
infringement. 

The  bill  will  be  dismissed. 
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Stearns  et  al.  v.  Phillips  et  aL 
{drcuU  Court,  E,  D,  Michigan.    July  7, 1890.)   . 

1.  Patents  fob  Inventions— Wnn)Ow  Sorbbns— Invention. 

Letters  patent  No.  828,080,  issued  October  18, 1885,  to  John  E.  Stuart  for  a -win- 
dow-frame screen  consisting  of  a  combination  of  four  bars,  each  having  a  longitud- 
inal tongue  on  one  side,  and  a  slot  at  one  end  to  receive  the  tongue  of  the  contigu- 
ous bar,  so  that  the  frame  may  be  adjusted  to  fit  windows  of  different  siies,  is  not 
void  for  want  of  invention,  though  the  bars  alone  are  not  patentable. 

9l  Same— Invbinoement. 

WhUe  the  making  of  such  bars  is  not  in  itself  an  infringement  of  the  patent, 
making  tJiem  with  Intent  to  combiue  them  as  in  the  patented  device  is  an  infringe- 
ment. 

8.  Same. 

Said  patent  is  infringed  by  a  device  consisting  of  four  bars,  each  having  a  tongue 
on  tbe  Inside,  and  a  groove  at  the  end  for  the  reception  of  the  tongue  of  the  contigu- 
ous bar,  though  the  groove  is  made  squcure,  so  that  the  tongue  fits  in  it  loosely,  and 
the  union  of  the  bars  is  secured  by  corner  pieces. 

4.  Samb— Patentability— Evidence. 

Where  the  inventive  character  of  a  patented  device  is  questionable,  the  large  and 
increasing  sales  of  the  device  may  be  taken  into  consideration  in  determining  its 
patentability. 

In  Equity.     On  pleadings  and  proofs. 

This  was  a  bill  to  recover  damages  for  the  infringement  of  patent  No. 
828,080,  issued  October  13,  1885,  to  John  E.  Stuart,  for  a  window- 
frame  screen.  The  object  of  the  invention  was  stated  to  be  "to  produce  a 
frame  for  a  window  or  door  screen  in  which  each  of  the  four  sides  of  the 
same  is  made  of  a  single  stick  or  strip  of  wood,  and  so  formed  and  joined 
as  to  be  capable  of  being  moved  or  adjusted  upon  each  other,  so  as  to  fit 
any  rectangular  opening,  as  the  Interior  of  a  window  or  door  frame  of  a 
building,  whether  large  or  small,  within  certain  limits,  and  also  without 
regard  to  the  proportion  between  the  length  and  width  of  the  same;  that 
is  to  say,  the  four  sticks  constituting  the  frame  are  shaped  and  joined  go 
they  may  be  adjusted  to  correspond  to  any  possible  rectangular  parallel- 
ogram within  certain  limits  as  to  size."  The  claims  alleged  to  be  infringed 
are  the  first  and  second,  which  read  as  follows: 

"(1)  A  frame  made  up  of  side  pieces  or  bars,  D,  joined  as  shown^  each  bar 
being  formed  witi)  a  longitudinal  tongue,  a,  at  one  side  tliereof,  and  a  slot.  c. 
at  one  end  of  the  bar  in-line  with  tbe  tongue;  tbe  slots  of  each  bar  being  of  a 
size  to  receive  and  be  filled  by  tbe  tongue  of  the  contiguous  bar,  substantially 
as  described,  and  for  the  purpose  set  forth. 

"(2)  A  screen-frame  composed  of  side  pieces  or  bars,  D,  joined  as  shown, 
each  chamber  being  formed  with  longitudinal  depressions  or  rabbets,  d,  rf, 
and  tongue,  a,  at  one  side  thereof,  and  the  slot,  c,  at  the  end  of  the  bar  in  line 
with  the  tongue,  the  slots  of  each  bar  being  of  a  size  to  receive  and  be  filled 
by  the  tongue  of  the  contiguous  bar,  having  an  inner  depression,  g,  in  which 
to  receive  the  wire  cloth  or  screen,  substantially  as  shown. " 

The  defenses  were:    Mrst,  that  the  patent  was  void  for  want  of  inven- 
tion; second^  non-infringement. 
0.  W,  Smith,  for  complainants. 
Oeorge  H.  Lothrop^  for  defendants. 
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Brown,  J.  This  is  a  very  simple  invention,  so  simple  indeed  as 
to  suggest  a  doubt  whether  it  involves  any  more  than  the  mechanical 
adjustability  of  four  bars  made  exactly  alike,  and  each  of  which,  in- 
dividually and  standing  alone,  is  admitted  not  to  be  patentable.  The 
popidarity  of  this  device,  however,  as  attested  by  the  large  and  rapidly 
increasing  sales  made  every  year  since  the  patent  was  issued,  induces 
us  to  lean  towards  a  construction  of  the  patent  favorable  to  the  in- 
ventor. The  first  claim  when  analyzed  is  found  to  consist  of  a  frame 
constructed  of  four  bars,  each  of  which  is  formed  with  a  longitudinal 
tongue  upon  one  side,  and  a  slot  at  the  end,  fitted  to  receive  the  tongue 
of  the  contiguous  bar.  The  second  claim  is  practically  the  same  as 
the  first,  the  longitudinal  depression  or  rabbet  being  essential  to  the 
production  of  the  tongue,  the  purpose  of  which  tongue  is  stated  to 
be  to  receive  the  wire  cloth  or  screen.  Without  the  rabbets,  there  would 
be  no  tongue.  Hence  the  first  and  second  claims  are  practically  iden- 
tical. 

It  is  true  the  complainants'  first  original  claim  was  for  the  bars  alone, 
and  that  it  was  rejected  upon  reference  to  the  Munn  patent,  and  that 
such  rejection  was  acquiesced  in;  but  it  does  not  follow  that,  if  these 
bars  were  made  with  the  intent  that  they  should  be  joined  together  in  a 
window-screen  or  combined,  it  would  not  be  patentable.  A  combina- 
tion may  be  patentable  though  each  element  of  the  combination  may  be 
old;  and  we  do  not  see  that  it  makes  any  difference  in  principle  whether 
the  separate  elements  are  similar  to  each  other  or  dissimilar,  if  in  com- 
bination they  produce  a  novel  result.  In  this  case  the  new  product  is 
not  a  window-screen,  but  a  window-screen  which  may  be  made  to  fit  a 
window  of  any  size.  No  other  window-screen  possessing  this  interad- 
justability  has  been  shown  us.  Although  this  feature  is  found  in  one 
or  two  other  devices,  it  is  accomplished  by  means  so  different  from  those 
adopted  by  Stuart  that  we  are  loth  to  deprive  him  of  hiB  claim  to  the 
title  of  inventor. 

For  instance,  the  Bacon  drawing  exhibits  a  square  ot  parquetry  formed 
of  four  bars,  grooved  along  both  edges,  and  provided  with  tenons  on  both 
ends;  and  the  drawing  shows  them  put  together  so  that  they  form  a 
rectangle,  the  tenons  fitting  into  the  groove  of  each  adjoining  bar,  and 
the  groove  also  receiving  the  tenons  on  the  sides  or  edges  of  the  blocks 
inclosed  within  the  bars.  The  bars  differ  from  those  of  the  Stuart  pat- 
ent in  having  tenons  at  both  ends,  instead  of  a  slot  at  one  end,  and  a 
long  groove  upon  both  sides,  instead  of  a  tongue  upon  one  side.  While 
a  capability  of  adjustment  follows  from  the  construction  of  the  bars, 
they  are  not  made  with  reference  to  this,  but  are  constructed  of  a  prede- 
termined length,  for  the  purpose  of  inclosing  panels  of  a  given  size,  and 
forming  a  design  which  is  capable  of  indefinite  repetition.  The  purpose 
of  this  construction  is  to  produce  an  ornamental  effect,  and  a  firm  inter- 
locking of  the  numerous  panels  and  bars  which  constitute  the  flooring. 
An  essential  feature  of  the  Stuart  patent, — viz. ,  the  longitudinal  tongue 
to  which  the  wire  screen  is  fastened, — is  conspicuously  absent  in  thu 
Bacon  drawing. 
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The  Prindle  patent  shows  a  quilt  frame,  consisting  of  four  bars,  con- 
structed upon  an  opposite  principle  to  those  used  by  Stuart,  in  having 
longitudinal  grooves  instead  of  tongues,  and  terminal  tongues  or  tenons 
instead  of  grooves,  being  similar  in  this  respect  to  the  bars  of  the  Bacon 
parquetry.  The  result  is  a  frame  adjustable  longitudinally  only.  A  Lit- 
eral adjustment  is  obtained  only  by  using  pairs  of  end  bars  of  different 
lengths. 

The  Munn  patent  exhibits  a  window-screen  composed  of  three  kinds 
of  bars,  viz.:  (1)  Side  bars  having  tongues  on  one  of  their  longitud- 
inal sides;  (2)  end  bars  which  have  tongues  on  one  of  their  longitud- 
inal sides,  and  grooves  in  both  ends;  (3)  an  intermediate  cross-bar, 
which  has  tongues  on  both  of  its  sides,  and  grooves  in  both  ends. 

This  structure  resembles  the  Prindle  device  in  permitting  a  longitudinal 
adjustment,  but  there  is  no  provision  for  a  lateral  adjustment,  except  by 
changing  the  end  bars.  Not  only  are  the  bars  differently  constructed 
from  those  of  the  Stuart  patent,  but  the  matter  of  adjustability  is  not 
mentioned  either  in  the  specifications  or  claim. 

The  Blanchard  patent  for  a  printer's  case  undoubtedly  contains  the 
element  of  adjustability,  and  in  this  respect  it  resembles  the  Stuart  pat- 
ent more  closely  than  any  to  which  our  attention  has  been  called;  but 
the  means  by  which  this  is  reached  are  so  different  from  those  employed 
by  Stuart  that  it  can  hardly  be  supposed  that  he  could  receive  the  sug- 
gestion of  his  own  method  by  an  examination  of  the  Blanchard  patent. 
The  device  shows  four  bars,  each  provided  with  a  transverse  recess  for 
the  insertion  of  another  bar,  and  the  outer  side  of  each  bar  is  grooved 
to  receive  a  key  which  is  driven  into  the  recess  for  securing  them  to- 
gether. These  bars  do  not  show  a  tongue  on  one  of  their  sides,  or  a 
corresponding  slot  in  the  end,  as  required  by  the  Stuart  patent.  The 
Blanchard  frame  is  not  provided  with  the  means  for  interlocking  the 
bars  which  ar^  claimed  in  the  Stuart  patent,  nor  with  the  depression  or 
rabbet  which  is  one  of  the  elements  of  the  Stuart  construction. 

The  Linscott  patent  shows  a  frame  in  Which  the  bars  are  joined  by 
mitered  joints,  and  are  held  together  by  comer  pieces  applied  to  each 
inner  corner  of  the  frame;  each  corner  piece  having  curved  edges,  which 
embrace  the  moulded  portion  of  the  frame  bars,  and  thus  secure  them  to- 
gether. There  is  no  adjustment  of  tongue  and  groove  as  in  the  Stuart 
patent.  In  the  Brent  patent  the  bars  are  also  held  together  by  metal- 
lic corner  pieces.  While  they  have  the  longitudinal  tongue,  they  have 
no  end  groove,  and  therefore  cannot  be  put  together*  in  the  manner 
shown  in  the  Stuart  patent.  Upon  the  whole,  we  think  there  is  a  pat- 
entable novelty  in  the  Stuart  device,  although  the  scope  of  the  invention 
is  undoubtedly  a  narrow  one. 

The  bars  used  by  the  defendants  are  also  alike,  all  having  a  long  T- 
shaped  tongue  upon  the  inside,  and  a  groove  at  the  end,  for  the  recep- 
tion of  the  tongue  of  the  contiguous  bar.  In  the  earlier  device,  known 
as  the  "1888  Pattern,"  the  end  grooves  are  also  made  T-shaped,  to  hold 
the  tongue  firmly;  but  in  the  later  device,  known  as  the  "1889  Pattern,'' 
this  groove  is  made  square,  so  that  the  tongue  fits  loosely.     In  both  cases 


Digitized  by 


Google 


BELVIN   V.  HEISE.  795 

fhe  union  of  the  bars  is  secured  by  corner  pieces  having  T-shaped 
grooves,  in  which  the  tongue  slides,  and  the  bars  are  thus  held  firmly 
together  without  the  aid  of  the  end  grooves.  The  longitudinal  tongues 
form  a  depression  or  rabbet  around  the  inner  ej3ge  of  the  frame  in  which 
the  wire  cloth  is  secured  as  in  the  Stuart  patent,  and  is  thus  counter- 
sunk into  the  frame,  so  that  its  edgings  and  fastenings  are  not  exposed. 
Both-  of  the  defendants'  devices  contain  the  elements  of  the  Stuart  pat- 
ent, with  the  addition  of  the  corner  pieces,  which  are  unnecessary  in  the 
heavier  and  more  accurately  fitting  construction  of  the  Stuart  device. 
The  loose  action  of  the  tongue  and  groove  in  the  1889  pattern  is  obvi- 
ously  intended  as  an  evasion  of  the  requirement  of  the  complainants' 
claims  that  the  slot  of  each  bar  be  of  a  size  to  receive  and  be  filled  by 
the  tongue  of  the  contiguous  bar,  and  is  evidently  relied  upon  to  relieve 
defendants  in  case  the  1888  pattern  be  held  an  infringement. 

The  only  real  deviation  in  either  of  these  devices  froifi  the  Stuart  pat- 
tern is  in  the  transfer  of  the  strain  of  the  connection  from  me  groove  in  the 
end  of  the  bars  to  the  grooves  in  the  comer  pieces.  This  introduction  of 
comer  pieces  may  enable  the  defendants  to  give  their  bars  a  somewhat 
lighter  constmction,  but  it  is  rather  an  addition  to  than  a  deviation  from 
the  complainants'  patent.  Indeed,  as  defendants'  expert  argues,  ^'the 
bars  are  just  as  firmly  joined  together  if  the  slots  upon  the  end  of  the  bar 
were  entirely  wanting,"and,  further,  "that  the  bars  depend  entirely  upon 
the  corner  pieces,  as  a  necessary  element  to  join  them."  In  these  de- 
vices the  defendants  have  unquestionably  seized  upon  the  two  leading 
features  of  the  Stuart  patent,  viz.,  the  longitudinal  tongue,  to  which  the 
wire  cloth  is  attached,  and  the  grooves  at  the  end  of  the  bars,  through 
which  the  longitudinal  tongue  is  allowed  to  run,  and  which  secures  the 
important  feature  of  adjustability.  While  defendants  may  have  the 
right  to  make  these  bars,  if  they  manufacture  them  with  the  intent  that 
they  shall  be  put  together  in  the  form  of  window-screens,  they  are  lia- 
ble as  infringers.     Walk.  Pat.  §  407. 

Should  the  defendants  omit  this  groove  altogether,  as  they  appear  to 
have  done  in  some  cases,  a  much  more  serious  question  would  arise,  but 
one  we  do  not  feel  called  upon  to  consider  here.  We  think  complain- 
ants are  entitled  to  a  decree  for  an  injunction,  and  for  the  usual  refer- 
ence to  a  master  to  compute  damages. 


Delvin  v.  Heise  et  al» 
{C^Cfuit  C(mr%  D.  Maryland.    July  10, 1880.) 

pAiainv  FOR  IKVBNTIOK8— Prior  State  of  thb  Art— Infringbhbkt. 

Sash  cord  guides  having  been  made  prior  to  1879  without  side  flanges,  and  with 
rounded  end  flanges,  there  is  no  patentable  invention  in  the  improvement  desoribed 
by  letters  patent  x7o.  210J67,  issued  June  24, 1879,  to  Bloan  and  Clarkson,  consist- 
ing of  a  sash  oord  guide  having  semi-circular  end  flanges  and  semi-cyiindrloal 
casing  ends,  all  of  uniform  diameter  with  the  casing,  and  sides  that  meet  the  face 
of  the  casing  at  right  aogles,  and  without  a  flange,  whereby  the  device,  in  adaptfld 
for  insertion  in  a  mortise  formed  by  a  latterally  cutting  bit. 
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In  Equity.     For  infringement  of  letters  patent. 
Price  &  Steioarty  for  complainant. 
W,  B.  H.  Dowse  and  John  R.  Beniietty  for  defendants. 
Before  Bond  and  Morris,  JJ. 

Morris,  J.  This  is  a  suit  in  equity  for  alleged  infringement  of  letters 
patent  No.  216,767,  issued  June  24,  1879,  upon  application  filed  April 
29,  1879,  to  Frank  B.  Sloan  and  Frank  S.  Clarkson,  for  improvement 
in  sash  cord  guides.  The  patent  has  been  consigned  to  the  complain- 
ant.    The  specifications  and  claim  are  as  follows: 

"Be  it  known  that  we,  Frank  B.  Sloan  and  Frank  S.  Clarkson.  of  Balti- 
more city,  state  of  Maryland,  have  invented  certain  new  and  useful  improve- 
ments in  sash  cord  guides;  and  we  hereby  declare  the  same  lobe  fully,  clearly, 
and  exactly  described  as  follows,  reference  being  had  to  the  accompauylng 
drawing,  in  which  the  device  is  illustrated  in  perspective  view:  Our  inven- 
tion relates  to  what  are  known  as  *  sash  cord  guides.'  consisting,  as  a  rule,  of 
suitable  casings  containing  sheaves  for  the  sash  cords,  and  adapted  to  be  in- 
serted in  mortises  in  the  window  frames.  These  mortises  have  heretofore 
been  cut  by  bit.  mallet,  and  chisel  in  the  usual  way  of  forming  mortises,  the 
shape  of  the  casing  being  previously  scribed  on  the  face  of  the  window  frame. 
A  fair,  but  rarely  accurate,  fit  was  thus  attnined.  Our  present  invention 
consists  in  certain  improvements  on  the  sash  cord  guide,  described  in  reis- 
sued letters  patent  No.  8.586,  granted  to  as  as  assignees  of  Edward  H.  N. 
Clarkson  and  Wm.  H.  H.  Kesler,  February  18,  1879,  and  is  especially  de- 
signed for  insertion  in  a  mortise  formed  by  a  laterally  cutting  bit.  which  is 
caused  to  enter  the  window  frame,  and  cut  laterally  to  a  distance  measured 
by  the  length  of  the  casing  of  the  sash  cord  guide.  This  method  of  insertion 
possesses  many  advantages.  As  the  bit  is  of  a  diameter  exactly  equal  to 
that  of  the  casing,  and  as  it  is  readily  made  to  traverse  the  exact  distance  re- 
quired, a  perfect  fit  of  the  casing  in  the  mortise  is  insured,  and  much  time 
is  saved.  In  the  accompanying  drawing,  A  is  a  cast  metal  casing  of  uniform 
diameter,  the  sides  thereof  meeting  the  face  at  right  angles,  and  without  a 
flange.  The  ends,  6,  are  rounded  in  the  arc  of  a  circle  having  the  same  diam- 
eter as  the  casins:.  A,  and  the  end  flanges,  a,  are  similarly  formed,  being  per- 
forated at  ofor  the  securing  screws.  B  is  the  sheave,  suitably  mounted  in 
the  casing.  In  forming  the  mortise  in  ihe  window  frame,  the  bit  is  caused 
to  enter  the  wood  at  a  point  corresponding  to  the  center  of  the  circle  of 
which  the  end  flange,  a,  is  the  half,  and  is  allowed  to  enter  to  a  distance  ex- 
actly equal  to  the  thickness  of  the  flange.  It  is  then  moved,  or  the  window 
frame  is  moved  relatively  to  it.  until  the  axis  of  the  bit  registers  with  the 
axis  of  the  semi-cylindrical  end,  6.  when  the  bit  is  projected  forward,  perfo- 
rating the  frame.  It  is  next  moved  laterally  a  distance  exactly  equal  to  that 
between  the  ends.  6,  6,  when  it  is  withdrawn  until  its  point  is  below  the  face 
of  the  frame  by  the  thickness  of  the  flange,  a,  when  it  is  again  moved  later- 
ally to  a  distance  from  its  original  point  of  entrance  equal  to  the  length  of 
the  casing.  A,  over  all,  and  is  finally  withdrawn  entirely.  It  is  obvious  that 
the  slot  or  mortise  so  formed  is  of  the  exact  size  and  shape  of  the  casing.  A. 
and  absolute  accuracy  of  fit  necessarily  follows.  From  the  foregoing  de- 
scription of  the  construction  of  the  device,  and  the  method  of  forming  the 
mortise,  it  will  be  seen  that  the  essential  features  of  the  said  sash  cord  guide 
are — First,  that  it  shall  be  devoid  of  lateral  flanges;  and,  second^  that  its 
ends,  bf  and  end  flanges  shall  be,  respectively,  truly  semi-cylindrical  and 
semi-circular.  We  are  aware  that  sash  cord  guides  having  unManged  rounded 
ends,  and  others  having  flanged  square  ends,  are  not  new,  .md  such  we  do 
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not  claim.  We  claim  tbe  aasb  cord  gnlde  herein  described^  consisting  of  a 
sheave,  B.  mounted  in  a  casing,  A,  having  semi-circnlar  end  flanges,  a,  semi- 
cylindrical  ends,  &»  of  uniform  diameter,  and  sides  thftt  meet  the  face  at  right 
angles*  and  without  a  flange,  whereby  the  device  is  adapted  for  insertion  in 
a  mortise  formed  by  a  laterally  cutting  bit,  substantially  as  described* ** 

The  oldest  form  of  sash  cord  guides  or  pulleys  were  made  substan- 
tiaily  as  the  one  described  in  this  patent,  except  that  the  end  flanges, 
being  intended  to  fit  into  a  seat  to  be  cut  out  with  a  chisel,  were 
made  square  instead  of  round,  and,  economy  in  fitting  the  pulley  to 
the  frame  not  being  so  much  sought  for  as  strength  and  finish,  the 
flanges  were  continued  along  the  sides,  forming  a  fitting  strip  of  metal j 
for  which  an  accurately  measured  seat  was  chiseled  into  the  frame  along 
the  deep  mortise  made  to  receive  the  pulley  casing.  The  old  sash  cord 
guide  being  thus  fitted  into  the  frame,  it  was  held  in  place,  just  as  the 
complainant's  is,  by  a  screw  in  each  of  the  end  flanges.  So  long  as  the 
mortise  for  the  pulley  casing  and  the  seating  for  the  end  and  side  flanges 
were  made  by  hand,  with  auger  and  chisel,  this  old  form  of  sash  cord 
guide  answered;  but,  when  it  was  attempted  to  cheapen  the  cost  of  the 
complete  window  frame  made  by  machinery,  it  was  found  desirable  to 
be  able  to  do  all  the  wood-cutting  required  to  insert  the  sash  cord  guide 
with  a  single  revolving  bit  driven  by  machinery,  and  to  have  the  sash 
cord  guide  made  so  shaped  as  to  readily  fit  into  such  s  cutting,  and  so 
contrived  as  to  require  the  least  possible  labor  and  time  to  fit  and  secure 
it  in  its  place.  Many  attempts  were  also  made  by  inventors  to  cheapen 
the  cost  of  the  device,  and  to  dispense  altogether  with  screws  or  nails  to 
retain  it  in  its  place.  Among  this  class  of  patented  improvements  was: 
(1)  The  pulley  patented  to  J.  W.  Bliss,  No.  1,054,  February  21,  1854, 
which  was  designed  to  be  retained  in  place  by  a  wedge-shaped  tooth, 
dispensing  with  screws,  and  of  which  device  the  specification  states: 
"The  ends  of  the  face  piece  of  the  shell  [in  this  case  called  the  flanges 
of  the  casing]  are  likewise  rounded  instead  of  square,"  to  facilitate  let- 
fing  them  into  the  window  frame  by  boring  their  recesses  with  a  brace, 
insteaii  of  cutting  them  with  a  chisel.  (2)  The  sash  pulley  device, 
patented  to  Simon  Drum,  No.  64,957,  May  21,  1867.  which  had  no 
flanges  at  all,  either  at  the  ends  or  sides.  (3)  The  device  patented  to 
J.  O.  Price,  No.  95,138,  September  21,  1869,  which  shows  a  sash  cord 
guide  with  its  casing  rounded  at  each  end,  but  without  flanges,  and 
having  only  a  slightly  projecting  bevel,  intended  to  be  forced  into  the 
mortise,  and  to  hold  its  place  without  screws.  (4)  The  patent  to  A. 
Halladay,  No.  147,322,  February  10,  1871,  for  an  improvement  in  the 
face  plate  of  sash  pulleys.  The  face  plate  or  flange  is  composed  of  a 
series  of  conjoined  disks,  the  end  ones  being  perforated  for  screws,  and 
the  middle  ones  having  a  slot  for  the  pulley  wheel.  (5)  The  patent  to 
S.  E.  Maxon,  No.  151,303,  May  26,  1874,  for  a  sash  pulley  having  a 
very  small  beveled  flange,  "the  upper  end  made  oval  to  fit  the  oval  end 
of  a  mortise  formed  by  boring  with  a  bit  as  wide  as  the  thickness  of 
the  case.'*  (6)  The  patent  to  J.  Vetterlein,  No.  185,536,  December  12, 
1876,  for  a  sash  pulley  similar  to  Halladay's,  but  with  the  pulley  case 
also  adapted  to  fit  closely  in  a  mortise  formed  of  holes  bored  by  an  o]> 
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dinary  bit.  (7)  The  patent  to  0.  S.  Garretson,  No.  205,184,  June  25, 
1878,  which  shows  a  pulley  without  side  flanges,  of  which  in  the  sped* 
fication  it  is  said:  ''These  pulleys  may  be  made  with  square  ends,  as 
shown,  or  rounded  to  fit  a  rounded  mortise." 

Of  the  above-mentioned  patents  the  one  to  Halkday,  February  10, 
1874,  shows  that  when  Sloan  and  Qarkson  made  their  application  in 
1879  there  was  nothing  new  in  the  idea  that  in  fitting  a  sash  cord  pulley 
the  end  flanges  might  be  made  round,  so  as  to  fit  into  a  seating  which 
had  been  made  by  boring  to  a  slight  depth  with  the  same  tool  with 
which  the  deep  mortise  was  cut  to  receive  the  wheel  and  casing.  Hal- 
laday  jsays  of  his  invention  that  it  ''consists  in  a  peculiar  shape  of  the 
sash  pulley  plate,  whereby  a  single  auger  will  be  aJl  that  is  necessary  in 
putting  the  plate  and  pulley  in  the  window  frame."     He  says: 

"The  outer  edges  of  the  plate  {the  side  flanges]  present  a  series  of  arcs  of 
ch'cles.  while  the  ends  of  the  plate  [the  end  flanges]  are  nearly  entire  circles. 
It  will  be  seen  that  with  this  t'ormatlon  the  entire  sash  pulley  may  be  inserted 
in  the  window  frame  with  a  simple-  boring  bit  and  brace,  a  hole  being  bored 
for  each  of  the  disks,  the  end  holes  being  simply  deep  enough  to  admit  the 
thickness  of  the  plate  and  leave  the  face  flush  with  the  surface  of  the  frame. 
The  other  holes  are  bored  through,  or  sufficiently  deep  to  admit  the  flanges 
and  cord  wheel.  No  chisel  or  cutting  with  any  other  tool  than  the  bit  la  re- 
quired." 

The  laterally  cutting  bit  had  not  apparently  at  the  time  of  Halladay's 
patent  come  into  use  or  been  known  to  him,  but  every  idea  required  to 
shape  the  old-fashioned  pulley  to  adapt  it  for  use  in  a  mortise  made  by 
a  laterally  cutting  bit  is  here  suggested  in  his  patent.  Also  in  the  patent 
to  Vetterlein,  December  12,  1876,  which  is  for  an  attempted  improve- 
ment upon  the  Halladay  device,  he  says: 

''It  is  usual  in  the  manufacture  of  sash  pulleys  *  *  ,  <*  to  employ  a  case 
with  a  flange  all  around  the  outer  edge,  and  this  flange  Is  let  into  the  surface 
of  the  wood,  «  «  «  so  that  the  flange  is  flush.  In  some  Instances  the 
ends  of  the  sheave  case  have  been  the  segment  of  a  cylinder,  but  the  sides 
were  flat,  and  in  others  tlie  flange  that  is  let  into  the  surface  of  the  wood  has 
been  composed  of  segments  of  circles,  but  the  case  itself  had  flat  sides." 

An  inspection  of  the  drawings  annexed  to  the  patents  above  cited,  and 
a  reading  of  their  specifications,  shows  clearly  that  prior  to  1879  it  waa 
in  common  use  to  make  sash  pulleys  without  side  flanges,  so  that  they 
could  be  put  into  mortises  cut  by  revolving  bits,  without  any  side  seating, 
and  these  patents  are  convincing  proof,  also,  that  it  was  not  a  new  idea  in 
1879  to  round  the  flange  ends,  so  as  to  make  them  fit  iiito  a  seating  in 
the  wood  cut  just  deep  enough  for  the  purpose  by  the  same  revolving 
tool.  And  as  to  dispensing  with  the  side  flanges,  it  appears  not  only 
from  the  prior  patents  above  cited,  but  from  others  put  in  proof,  that  it 
was  an  idea  commonly  used  in  most  of  the  attempts  to  cheapen  the  cost 
of  sash  pulleys,  and  to  lessen  the  time  required  to  fit  them  in  the  frames, 
and  that  for  the  very  reason  they  are  dispensed  with  in  complainant's 
device  and  method. 

Although  the  specifications  and  claim  in  complainant's  patent  are 
drawn  upon  the  theory  that  in  order  to  perform  its  functions  the  com- 
plainant's device  must  be  made  in  exact  compliouice  with  what  is  tiien 
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stated  to  be  ita  essential  features ,  in  actual  practice  this  does  not  appear 
to  be  true.  The  patentees  claim  it  to  be  essential  that  the  device  shall 
be  devoid  of  lateral  flanges,  and  that  the  semi-circular  end  flanges  and 
the  semi-cylindrical  ends  of  the  pulley  case  shall  be  of  uniform  diameter, 
and  also  that  the  sides  of  the  case  shall  meet  the  face  at  right  angles.  In 
the  defendants'  device  there  is  a  small  flange  or  fitting  strip  or  project- 
ing face  along  its  sides.  The  semi-cylindrical  ends  of  the  case  are  less 
in  diameter  than  the  semi-circular  flange  ends,  and  yet  the  testimony 
shows  that,  for  all  practical  commercial  purposes,  these  differences  do 
not  interfere  with  its  use.  It  seems  that,  provided  the  width  of  the  face 
including  the  side  flanges  is  not  greater  than  the  width  of  the  mortise 
cut  by  the  boring  and  laterally  cutting  bit,  and  provided  the  rounded 
flange  ends  properly  fit  into  the  seating  made  by  the  bit,  the  essentials 
of  the  device  are  obtained;  and  there  is  no  doubt  that  any  one  of  the  oldest 
fashioned  pulleys  would  f^ve  the  same  results,  provided  its  flange  ends 
were  rounded,  and  provided  the  mortise  made  by  the  bit  was  wide 
enough  to  receive  the  side  flanges,  or  provided  the  side  flanges  were  re- 
duced sufficiently  to  go  into  the  mortise  made  by  a  given  bit.  Whether 
the  side  flanges  should  be  reduced  or  altogether  omitted  in  order  not  to 
require  too  much  wood  to  be  cut  away  from  the  frarUe,  or  to  allow  a 
lai^er  wheel  and  casing  to  be  used  without  increasing  the  width  of  the 
mortise,  are  surely  mere  matters  of  mechanical  adaptation.  In  all  of  the 
prior  patents  for  sash  cord  pulleys 'filed  in  this  case  the  end  and  side 
flanges  were  varied  in  size  and  shape,  or  altogether  omitted,  or  reduced 
to  a  mere  beveled  edge,  as  the  inventors  thought  best  suited  their  pur- 
poses. Great  as  may  have  been  the  commercial  success  of  contriving  a 
mortising  machine  with  a  side-cutting  bit  capable  of  cutting  a  mortise 
by  moving  in  right  lines,  and  of  shaping  a  pulley  case  and  flanges  which 
would  fit  into  the  mortise  and  seating  cut  by  such  a  bit,  we  cannot  bring 
ourselves  to  think,  considering  the  state  of  the  art  in  1879,  that  it  re- 
quired invention  on  the  part  of  these  patentees  to  round  the  flange  ends 
of  the  old-fashioned  pulley  and  to  omit  the  side  flanges. 

It  is  noticeable  that  the  testimony  with  regard  to  the  manner  in  which 
Sloan  and  Clarkson  arrived  at  the  form  of  pulley  or  sash  and  guide 
which  they  have  patented  does  not  in  any  way  suggest  invention,  and 
certainly  not  joint  invention.  It  points  rather  to  the  simplest  form  of 
reasoning,  inference,  or  deduction  applied  to  an  old  and  well-known  de- 
vice, to  fit  it  for  a  new  machine-made  cutting.  Simply  as  a  sash  cord 
pulley,  complainant's  pulley  is  no  improvement  on  the  old  pulley.  It 
is  no  cheaper  and  no  better,  and  the  fact  of  its  utility  in  connection  with 
the  machine-made  mortise  cannot  be  held  to  change  what  would  other- 
wise be  mere  mechanical  adaptation  into  patentable  invention,  and  to 
confer  on  the  complainant  the  right  to  a  monopoly  of  its  manufacture  foi 
all  purposes,  if,  considering  what  had  already  been  done  by  others,  it 
required  no  exercise  of  invention  to  arrive  at  the  result  embodied  in 
complainant's  pulley.     The  bill  must  be  dismissed. 

Bond,  J«|  concurs* 
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Putnam  Nail  Co.  i;.  Bennett  d  aU 
(Oirouit  Court,  B.  D.  PetuM^tvmiia,    October  6,  1890.) 

Trade-Hark— iKFBiKaBMEKT—FBAUD^PLBADiNO. 

A  bill  allesring  that  defendants  bave  imitated  complain  ant^s  method  of  bronzing 
horseshoe  nails,  which  plaintiff  used  as  a  trade-mark,  with  the  intention  of  deceiv- 
ing the  publio  into  buying  their  goods  instead  of  oomplalnanVs,  states  a  charge  of 
fraud,  which  should  not  be  decided  on  demurrer,  whether  the  method  of  bronzing 
is  or  is  not  a  technical  trade-mark. 

In  Equity. 

Demurrer  to  complainant's  bill,  which  averred  that  the  defendants  had 
imitated  their  method  of  bronzing  horseshoe  nails  with  the  intention  of 
decdving  the  public  into  buying  their  goods  instead  of  the  complainants'. 

A.  B.  Weimer  and  F.  M.  Leonard,  in  support  of  demurrer. 

F^rayids  Rawle^  Owen  Wititer^  and  Sydney  G.  FWier,  for  complainants. 

Bradley,  J.,  (oraUy,)  We  are  of  opinion  that  sufficient  averments 
are  made  to  make  it  necessary  for  the  defendants  to  answer  the  bill.  It 
is  averred  that— ^ 

**The  defendants,  well  knowing  the  premises,  and  that  your  orator  alone 
possessed  the  right  to  bronze  horseshoe  nails  as  a  trade-mark,  and  to  sell  the 
same  under  the  trade  name,  as  above  set  forth,  bave  willfully  disregnrded  the 
same,  and,  intending  to  deceive  purchasers  and  defraud  the  public  and  to  in- 
jure your  orator,  have  for  some  time  past  been  engaged,  and  are  still  engaged, 
In  the  sale  of  horseshoe  nails,  not  manufactured  by  your  orator,  but  similar 
in  appearance  to  those  manufactured  by  your  orator,  which  they  have  had 
bronzed  and  sold  as  bronzed  horseshoe  nails,  under  the  name  of  *  Imperial 
Bronze,  *  or  other  names,  all  containing  the  word  '  Bronze;  *  and  the  said 
nails,  so  bronzed  and  sold  by  the  defendants  under  the  said  name,  have  been 
and  are  of  inferior  quality  to  the  nails  bronzed  and  sold  by  your  orator 
under  their  lawful  trade-ms^rk;  and  purchasers  and  consumers  have  been 
and  are  deceived  and  misled  into  buying  the  articles  so  bronzed  and  sold 
by  the  defendants  in  the  belief  that  they  were  and  are  of  the  manufacture  of 
your  orator," 

There  is  here  a  substantial  fact  stated, — that  the  public  and  customers 
have  been,  by  the  alleged  conduct  of  the  defendants,  deceived  and  mis- 
led into  buying  the  defendants'  nails  for  the  complainant's.  That-aver- 
ment  is  amplified  in  paragraph  4  of  the  bill.  Now  a  trade-mark, 
clearly  such,  is  in  itself  evidence,  when  wrongfully  used  by  a  third  party, 
of  an  illegal  act.  It  is  of  itself  evidence  that  the  party  intended  to  de- 
fraud, and  to  palm  oflf  his  goods  as  another's.  Whether  this  is  in  itself 
a  good  trade-mark  or  not,  it  is  a  style  of  goods  adopted  by  the  complain- 
ants which  the  defendants  have  imitated  for  the  purpose  of  deceiving, 
and  have  deceived  the  public  thereby,  and  induced  them  to  buy  their 
goods  as  the  goods  of  the  complainants.  This  is  fraud.'  We  think  the 
case  should  not  be  decided  on  this  demurrer,  but  that  the  demurrer 
should  be  overruled,  and  the  defendants  have  the  usual  time  to  answer. 
The  allegation  that  the  complainant^s  peculiar  style  of  goods  is  a  trade- 
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mark  may  be  regarded  as  a  matter  of  indacement  to  the  charge  of  fraud. 
The  latter  is  the  substautial  charge,  which  we  think  the  defendants 
should  be  required  to  answer. 


Johnson  v.  Ocean  S.  S.  Co.' 

{Diftrict  Cfmrt,  E,  2>.  New  Ycnk.    September  80, 180a) 

DSMUBRAOB— Cargo  Stored  on  Lighters— Etidbxob. 

The  Ocean  Steam-Ship  Company  brought  cotton  to  New  York  under  through  bills 
of  ladinff,  by  which  the  company  undertook  to  convey  the  cotton  to  New  York,  and 
deliver  it  alongside  certain  designated  foreign  steam-ship  lines.  At  one  time  the 
docks  of  the  company  became  clogged  with  cotton,  and  the  company  shipped  it  on 
lighters,  to  be  transported  to  the  foreign  lines,  and  held  in  the  lighters  until  these 
steamers  were  ready  to  receive  it.  The  lighters  being  in  consequence  delayed, 
their  owner  brought  this  suit  for  demurrage,  alleging  a  special  agreement  by  the 
Ocean  Steam-Ship  Company  to  pay  demurrajsre  for  the  time  the  cotton  remained  on 
the  lighters.    The  answer  alleged  an  agreement  that  the  Ocean  Steam- Ship  Com- 

Eany  was  in  no  case  to  be  responsible  for  the  demurrage  of  the  libelants  lighters, 
ut  that  the  same  was  to  be  collected  from  the  foreign  steam-ships.    Held^  that 
the  steam-ship  company  was  liable  for  demurrage. 

In  Admiralty.     Suit  for  demurrage. 

Alexander  &  Ash,  for  libelant. 

Hoadly,  Laxiierhajch  &  Johneon,  for  respondent* 

Benedict,  J.  This  is  an  action  brought  by  the  owner  and  charterer 
of  certain  lighters  to  recover  of  the  Ocean  Steam-Ship  Company  the  sum 
of  $1,490,  alleged  to  be  due  the  libelant  for  the  detention  of  his  lighters 
under  the  following  circumstances:  The  Ocean  Steam-Ship  Company 
was  a  large  carrier  of  cotton  shipped  in  Savannah  for  New  York  under 
through  bills  of  lading,  by  which  the  Ocean  Steam-Ship  Company  un- 
dertook to  convey  the  cotton  to  New  York,  and  there  to  deliver  it  along- 
side the  steam-ships  of  certain  designated  foreign  lines  for  transportation 
abroad.  In  October,  1888,  the  docks  of  the  Ocean  Steam-Ship  Company 
in  New  York  became  clogged  with  cotton  owing  to  the  fact  that  cotton  ar- 
rived from  Savannah  faster  than  the  foreign  steamers  were  able  to  receive 
it.  To  relieve  their  docks,  the  Ocean  Steam-Ship  Company  shipped  quan- 
tities of  this  cotton  on  lighters,  to  be  taken  in  the  lighters  to  the  piers  of 
the  proper  foreign  steam-ships  and  there  to  be  held  in  the  lighters  until 
steamers  were  able  to  take  it.  The  result  was  a  detention  of  the  lighters 
at  the  piers  of  the  foreign  steam-ships,  extending  from  three  to  ten  days 
each.  Among  the  lighters  so  used  were  lighters  belonging  to  the  libel- 
ant, and  for  this  detention  of  some  of  these  lighters  the  libelant  in  this 
action  seeks  to  hold  the  Ocean  Steam-Ship  Company  liable.  The  libel 
sets  forth  a  special  agreement  between  the  libelant  and  the  Ocean  Steam- 
Ship  Company,  as  follows: 

"To  carry  and  transport  for  the  Ocean  Steam-Ship  Company  this  colton  to 
and  along-side  certain  steam-ships  in  said  port,  and  to  del^iver  the  same  to  the 

>  Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
V.43F.no.ll— 51 
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said  Bteam-ships,  and  further  to  store  and^  keep  said  cargoes  on  board  of  said 
iigliters  for  the  Ocean  Steam -Ship  Company  until  the  steam-ships  were  ready 
to  receive  the  cargoes,  and  to  pay  demurrage  according  to  the  custom  of  the 
port  for  the  time  such  cargoes,  respectively,  were  kept  and  stored  on  such 
lighters  until  said  steam-ships  were  ready  and  did  receive  the  same." 

The  answer  denies  the  contract  set  forth  in  the  libel,  and  sets  up  by 
way  of  defense  an  agreement  between  the  libelant  and  the  company  that 
the  Ocean  Steam-Ship  Company  was  in  no  case  to  be  responsible  for  the 
demurrage  of  the  libelant's  lighters. 

The  testimony  presents  a  conflict  of  testimony  in  regard  to  the  agree- 
ment set  up  in  the  libel,  as  well  as  in  r^ard  to  the  agreement  set  up  in 
the  answer.  The  libelant  testifies  to  the  making  of  the  agreement  set 
forth  in  the  libel  with  Mr.  Walker,  the  agent  of  the  steam-ship  company. 
Mr.  Walker  denies  having  made  any  such  agreement,  and  asserts  that 
the  agreement  was  that  the  libelant  was  to  look  to  the  foreign  steam-ship 
lines  for  the  detention  of  his  lighters,  and  not  to  the  Ocean  Steam-Ship 
Company.  The  testimony  of  the  libelant  in  legard  to  the  contract  set 
up  in  the  libel  is,  however,  corroborated  by  the  testimony  of  another 
witness,  and  the  probabilities  of  the  case  seem  to  me  to  favor  the  position 
of  the  libelant.  It  will  be  noticed  that  the  libelant  had  no  contract  with 
the  foreign  steam-ship  lines.  The  cotton  delivered  from  the  libelant's 
lighters  to  the  foreign  steamers  was  received  by  such  steamers  from  the 
Ocean  Steam-Ship  Company  in  pursuance  of  contracts  made  with  the 
Ocean  Steam-Ship  Company,  by  which  that  company  contracted  to  de- 
liver the  cotton  to  them.  It  is  not  seen,  therefore,  how  the  foreign  steam- 
ships could  be  held  liable  to  the  libelant  for  the  demurrage  in  question. 
This  being  so,  such  an  agreement  as  the  defendant  sets  up  would  be 
equivalent  to  an  abandonment  by  the  libelant  of  any  claim  to  demurrage. 
Inasmuch  as  the  detention  amounted  to  between  $5,000  and  $8,000,  and 
was  anticipated  by  the  libelant  when  he  took  the  cotton  on  board  his 
lighters,  it  seems  highly  improbable  that  he  would  make  an  agreement 
which  would  deprive  him  of  any  compensation  for  such  detention. 
Furthermore,  the  evidence  shows  that  bills  for  this  demurrage,  made  out 
in  each  case  against  the  Ocean  Steam-Ship  Company,  were  regularly  de- 
livered to  that  company  by  the  libjslant,  and  the  same  were  not  ques- 
tioned by  the  Ocean  Steam-Ship  Company,  nor  any  point  made  at  the 
time  in  regard  to  their  liability  therefor.  It  is  true  that  the  agent  of  the 
steam-ship  company  testifies  that  these  bills  were  made  out  in  this  form 
for  the  accommodation  of  the  libelant,  and  in  order  to  facilitate  the  col- 
lection of  the  demurrage  from  the  foreign  steam-ship  lines  by  the  Ocean 
Steam-Ship  Company,  as  agent  of  the  libelant;  but  this  is  also  denied 
by  the  libelant's  witnesses.  An  arrangement  so  anomalous  requires  a 
clear  preponderance  of  testimony  to  justify  a  finding  that  it  existed.  Still 
further,  it  appears  that  the  Ocean  Steam-Ship  Company  collected  of  the 
foreign  steam-ships  demurrage  for  some  of  the  lighters  herein  sued  for, 
which  sums  were  not  paid  to  the  libelant  by  the  Ocean  Steam-Ship  Com- 
pany, nor  was  he  informed  of  the  fact  of  such  collection  until  after  this 
suit  was  brought.    This  circumstance  does  not  accord  with  the  statement 
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that  the  defendant  was  to  collect  the  demurrage  from  the  foreign  steam- 
ship lines  as  the  agent  of  the  libelant.  Had  such  been  the  case,  the 
moneys  would  have  been  at  once  paid  over  to  the  libelant.  Still  further, 
the  agent  of  the  s'team-ship  company,  as  I  understand  his  testimony, 
urged  the  foreign  steam-ship  lines  to  pay  the  Ocean  Steam-Ship  Company 
for  the  detention  of  the  lighters,  upon  the  ground  that  the  Ocean  Steam- 
Ship  Company  was  liable  therefor  to  the  libelant.  I  have  not  over- 
looked the  evidence  which  shows  that,  with  regard  to  some  similar  bills 
not  here  sued  for,  the  Ocean  Sleam-Ship  Company  accepted  of  the  foreign 
lines  50  per  cent,  of  the  amount  of  the  libelant's  bill  after  having  obtained 
the  libelant's  consent  to  receive  that  amount  for  them  in  full  of  the  bill. 
But  this  fact  does  not  seem  to  me  to  be  inconsistent  with  the  testimony 
of  the  libelant. 

Looking  at  all  the  circumstances,  my  opinion  is  that  the  weight  of  the 
testimony  is  with  the  libelant,  and  that  he  is  entitled  to  a  decree.  The 
parties  can  no  doubt  agree  upon  the  amount.  If  not,  let  a  reference  be 
had. 


Cbenshaw  et  al.  v.  Pearce. 
(Cirev^  Court,  S.  D.  New  York.    September  29, 1890.) 

ShiFPIMG — ^SIlSTAKB  IN  BiLL  OF  LaDINO— AGBNTB^  OPTION— LIABILITY  OF  SbIP-OwNEB. 

17.,  the  common  agent  of  several  different  steam-ships,  owned  by  different  owners, 
and  running  Independently  on  stated  days,  forming  the  "Gulon  Line, "  agreed  with 

libelants  to  transport  800  bales  of  ootton  per  steamer  A.  ^°^  W.,  agent's  option. 
A  part  were  sent  by  the  A.,  the  rest  by  the  W. ,  a  week  later.  U.  only  had  aathority 
to  determine  by  which  vessel  goods  should  go.  Without  his  knowledge  or  con- 
Bent,  shipping  receipts  were  delivered  to  libelants,  through  some  mistake  of 
the  subemployes,  apparently  induced  in  part  by  the  libelants'  ships.  The  receipts 
stated  that  the  goods  were  to  go  by  the  A.  only;  uppn  the  faith  of  which,  without 
U.  's  knowledge,  DiUs  of  lading  were  issued  at  his  ofBce,  for  aU  the  cotton  per  steamer 
A.  The  cotton  shipped 'by  the  W.  arrived  about  10  days  later  than  that  by  the  A., 
and,  the  price  falling  in  the  mean  time,  the  libelants  sued  the  owner  of  the  A.  for  the 
loss.  Held,  that  there  was  no  liability  on  the  part  of  the  owner  to  libelants,  except 
for  the  amount  of  insuranoe  paid  by  the  latter  on  cotton  on  the  A.,  which  was  not 
carried  by  that  vessel. 

In  Admiralty.     On  appeal  from  district  court.     See  87  Fed.  Rep.  432. 
Evarts^  ChoaU  &  Beaman,  for  libelants. 
WUcoZj  Adams  &  Macklin,  for  respondent. 

Lacombe,  Circuit  Judge. 

FINDINGS  of  fact. 

First.  During  the  months  of  August  and  September,  1887,  the  libel- 
ants were,  and  have  since  continued  to  be,  partners  in  business  in  the 
city  of  New  Yoirk,  doing  business  under  the  firm  name  of  Crenshaw  & 
Wisner. 

Second,  During  such  times  the  respondent  was,  and  is  now,  the  owner 
of  the  steam-ship  Arizona. 
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Third.  In  said  months  of  August  and  September,  1887,  the  said  steam- 
ship Arizona,  and  the  steam-ship  Wisconsin,  with  other  steam-ships, 
constituted  what  is  known  as  the  "Guion  Line,"  sailing  weekly  from  New 
York  to  Liverpool,  the  pier  at  which  the  steam-ships  belonging  to  the 
said  line  lay  in  New  York  being  known  as  the  "Guion  Line  Pier." 

l<bwrth.  During  said  period,  the  steam-ship  Wisconsin  was  owned  by 
the  Liverpool  &  Great  Western  Steam-Ship  Company,  and  was  oneof  tlie 
steam-ships  of  the  said  Guion  Line,  the  name  "Guion  Line"  being  a 
trade  name  or  designation  to  sail  under,  the  vessels  of  the  line  being 
owned  by  different  persons.  Separate  and  distinct  accounts  were  kept 
for  each  vessel;  and  the  owners  of  one  vessel  were  not  interested  in  the 
business  of  the  other  vessels.  During  all  of  the  said  period,  the  firm  of 
A.  M.  Underbill  &  Co.  were  the  agents  of  the  owners'  of  all  the  steamers 
running  in  the  Guion  Line,  including  the  Arizona  and  Wisconsin. 

FLfih.  On  or  about  the  24th  and  2Gth  days  of  August,  1887,  libelants 
made  two  contracts  with  said  Underbill  &  Co.  as  such  agents  for  the  car- 
riage, respectively,  of  600  and  300  bales  of  cotton  from  New  York  to 
Liverpool.  The  contracts  were  negotiated  through  Carey,  Yale  &  Ijam- 
bert,  freight  brokers  in  the  city  of  New  York,  acting  as  libelants'  brokers 
in  engaging  the  freight,  and  as  the  brokers  of  Underbill  &  Co.  in  letting 
the  freight.     The  contracts  read  as  follows: 

"Neav  York,  August  26th,  1887. 

"Engaged  for  acct,  of  Crenshaw  &  Wisner,  on  board  steam-sbip  of  *  Guion 
Line '  expected  sailing  6th  ^^^  13th  September  (agents'  option)  for  Liverpool. 
A.  M.  Underhill  &  Co.,  Agents,  abt.  300  bales  cotton,  at  5/32d  and  5  per  cent, 
primage  per  lb.  for  comp'd,  and  7/32d  and  5%  prinaage  per  lb.  for  uncomp'd. 
This  contract  is  made  subject  to  the  terms  and  conditions  of  the  form  of  bill 
of  lading  approved  by  the  ^ew  York  Produce  Exchange  for  this  line. 

"Gabey,  Yale  &  Lambert,  Brokers, 
"Per  Fred.  O.  Holmes. 

"New  York,  Aug.  24th,  1S87. 
"Engaged  for  acct.  of  Crenshaw  A  Wisner  on  board  steam-ship  of  "Guion 
Line"  6th  ^°/  13th  Sept.  (agents*  option)  for  Liverpool,  A.  M.  Underhill  &  Co.. 
Agents,  500  bales  cotton  at  5/32d  and  h%  primage  per  lb.  for  comp'd  and 
732d  and  5%  primage  for  uncomp'd.  Tliis  contnicl  is  made  subject  to  the 
terms  and  conditions  of  the  form  of  bill  of  lading  approved  by  the  New  York 
Produce  Exchange  for  this  Hue. 

"Carey,  Yale  &  Lambert,  Brokers. 
"Per  Fred.  O.  Holmes." 

Sbih,  During  August,  1887,  the  said  A.  M.  Underhill  &  Co.  had  ad- 
vertised that  the  said  steam-ship  Arizona  would  sail  from  New  York 
bound  for  Liverpool  on  the  6th  of  September,  and  the  steam-ship 
Wisconsin  upon  the  13th  of  September. 

Seventh.  Freight  contracts  in  the  form  of  those  set  out  in  the  fifth  find- 
ing, giving  the  agents  the  right  to  select  either  or  both  of  two  steamers, 
are  common  in  the  shipping  business.  The  option  reserved  is  a  valu- 
able one  for  the  agents,  since  it  enables  them  to  load  their  vessels  with 
perishable  cargo,  such  as  food  and  fruit,  which  is  delivered  at  the  pier 
shortly  before  the  vessels  sail,  and  for  which  a  high  rate  of  freight  is 
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charged;  and  then,  if  any  space  remains,  it  is  filled  up  with  such  mer- 
chandise as  cotton,  which  is  carried  at  a  lower  rate  of  freight.  The  cus- 
tom benefits  the  shipper  of  the  cotton,  because,  by  reserving  to  them- 
selves the  option  of  selecting  the  steamer,  the  vessels^  agents  are  able  to 
reduce  the  rates  of  freight  therefor.  The  exclusive  charge  of  allotting 
cargo  received  by  A.  M.  Underbill  &  Co.  to  be  shipped  by  the  vessels 
of  tiie  Guion  line  was,  at  the  time,  with  Harvey  I.  Underbill,  one  of 
said  firm. 

Eighth.  On  or  about  August  26,  1887,  the  libelants  received  in  due 
course  of  business  from  the  said  A.  M.  Underbill  &  Co.,  as  agents  of  the 
steamers  running  in  the  said  Guion  line,  a  paper  called,  in  the  export 
cotton  trade,  ''a  permit,''  reading  as  follows: 

"New  York,  Aug.  26th,  1887. 
••S.  S.  Arizona  ^*  Wiroonsik. 
"Pier,  Guion  Pier. 
''Received  from  Crenshaw  &  Wisner  abt.  800  bales  cotton;  uncomp'd  to 
Empire  presa.    To  be  delivered  on  and  after  Aug.  dOtb. 
**  All  risk  of  Are  or  flood  while  goods  are  on  the  dock  to  be  borne  by  shippers. 

'*  A.  M.  UiJiDBBHiix  &  Co.,  Agents. 

"F.  O.  H." 

Ninth.  Pursuant  to  such  contracts  and  permit  the  libelants  on  August  80, 
August  31,  September  1,  and  September  2, 1887,  sent  by  their  truckmen 
629  bales  of  cotton  to  the  Guion  pier,  where  the  said  steam-ship  Arizona 
then  lay  bound  for  Liverpool,  and  219  bales  of  ootton  uncompressed  to 
the  Empire  press.  At  the  time  of  such  delivery  the  Wisconsin  had  not 
arrived  at  the  port  of  New  York. 

Tenth.  As  each  load  was  delivered,  the  truckman  presented  a  ^Hicket" 
specifying  the  number  of  bales  which  he  delivered.  The  person  receiv- 
ing the  load  at  the  press,  or  at  the  pier,  as  the  case  might  be,  counted 
the  bales,  and,  if  the  number  was  found  to  be  correct,  initialed  and  re- 
turned the  ticket.  When  each  truckman  had  delivered  the  entire  quan- 
tity which  he  was  to  carry,  he  received  a  ^'general  receipt"  embracing 
all  the  lots  which  he  had  delivered.  Such  shipping  receipts  were  deliv- 
ered to  libelants,  and  specified  the  number  of  bales  received  for  ship- 
ment. This  was  all  in  accordance  with  the  course  of  business  pursued 
by  A.  M.  Underbill  &  Co. 

Eleventh.  There  were  in  all  seven  of  these  receipts  given  to  libelants. 
Three  were  for  the  219  bales  delivered  to  the  press,  were  signed  by  the 
agent  of  the  press,  and  were  substantially  in  the  following  form: 

"Received  from  Empire  cotton-press  In  good  order  from  Crensh:iw  &  Wis- 
ner, for  steam-ship  Arizona,   *    «    «    bales  of  cotton,  marked  as  per  margin. 
"Per  Empire  cotton-press.  [Signature.]" 

Four  of  said  seven  receipts  were  for  the  629  bales  delivered  at  the 
pier,  and  were  substantially  in  the  following  form: 

"Guion  Link  Pier,  Aug.  31, 1887. 
"Williams  &  Guion,  No.  29  Broadway. 

"Received  for  steam-ship  Arizona  on  account  of  Crenshaw  &  Wisner,  sub- 
ject to  terms  and  conditioDS  of  company's  bills  lading,  for  which  it  is  agreed 
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this  receipt  Bhall  be  exchanged  on  or  before  date  of  sailing,    ♦    ♦    •    bales 
cotton." 

— And  were  signed  by  the  receiving  clerk  of  said  Guion  Steam-Ship  Com- 
pany, or  his  assistant. 

Twelfth,  It  was  the  custom  of  the  said  A.  M.  Underhill  <fe  Co.,  as 
agents  for  all  the  steam-ships  in  the  Guion  Line,  including  the  Arizona, 
to  consider  a  delivery  by  the  shipper  to  the  Empire  press  a  delivery  to 
the  steimi-ship. 

Tkirteenth.  By  said  A.  M.  Underhill  &  Co.'s  course  of  business,  when 
the  contract  made  with  a  shipper  provided  for  an  option  as  to  the  steamer 
by  which  goods  were  to  be  carried,  it  was  required  that  the  shipping  re- 
ceipts given  at  the  dook,  or  at  the  press,  should  be  in  the  same  form  as 
the  permit,  and  should  specify  both  steamers,  and  no  employe  of  Under- 
bill &  Co.  had  any  authority  to  depart  from  such  rule  without  express 
instructions  from  Mr.  Underhill.  The  omission  o^the  option  from  the 
seven  receipts  described  in  the  eleventh  finding  was  without  authority 
from  Harvey  T.  Underhill  or  from  A.  M.  Underhill  &  Co.,  and  without 
his  or  their  knowledge,  and  arose  from  a  mistake  on  the  part  of  their 
employes  at  the  pier,  and  6f  the  agent  of  the  Empire  press.  This  mis- 
take was  caused  partly  by  the  form  of  the  tickets  brought  by  the  truck- 
men when  they  delivered  their  loads.  These  tickets  were  prepared  by 
the  libelants  and  in  many  cases  specified  the  Arizona  as  the  vessel  by 
which  the  cotton  was  to  be  carried,  instead  of  expressing  the  option 
which  the  contracts  and  permit  provided  for.  In  preparing  the  general 
receipts,  the  tickets  were  followed  by  the  shipping  clerk  at  the  pier  and 
the  agent  of  the  press,  who  assumed  that  such  tickets  were  correctly 
drawn,  the  Arizona  being  the  next  steamer  of  the  Guion  Line  advertised 
to  sail. 

Fourteenth,  Pursuant  to  the  usual  course  of  business  the  said  receipts 
were  presented  at  the  office  of  A.  M.  Underhill  &  Co.,  by  libelants,  and 
in  exchange  for  them  the  three  bills  of  lading  annexed  to  the  libel  herein 
were  given.  In  preparing  the  bills  of  lading,  the  clerks  employed  by 
Underhill  &  Co.  followed  the  shipping  receipts,  and  specified  the  Ari- 
zona as  the  vessel  by  which  said  cotton  was  to  be  carried. 

'  Fifteenth,  The  steam-ship  Arizona  sailed  from  the  port  of  New  York 
on  the  6th  day  of  September,  and  arrived  in  Liverpool  about  September 
14th,  carrying  all  the  219  bales  pf  cotton  which  were  delivered  at  the 
Empire  press,  as  aforesaid,  and  70  of  those  delivered  at  the  pier  asafore^ 
said,  and  the  rest  of  the  said  cotton,  namely,  559  bales,  were  trans- 
ported to  Liverpool  bj'  the  steam-ship  Wisconsin,  which  left  New  York 
on  September.  13th,  and  arrived  in  Liverpool  on  the  24th  day  of  Sep- 
tember, 1887. 

Sixteenth.  The  respondent  kept  in  his  possession  the  said  shipping  re- 
ceipts so  given  as  aforesaid  by  him,  but  failed  to  notify  the  libelants 
that  any  of  the  cotton  was  not  shipped  in  the  Arizona,  and  the  first 
knowledge  that  the  libelants  had  that  all  the  cotton  was  not  carried  In 
the  Arizona  was  acquired  on  or  about  October  2,  1887. 

Seventeenth.  On  August  27,  1887,  the  libelants  applied  to  the  sub- 
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Bcribers  at  United  States  Lloyds  for  insurance  under  their  open  policy 
with  said  subscribers  in  the  sum  of  $46,000  on  about  900  bales  of  cot- 
ton, valued  at  sum  insured  on 'board  the  steam-ship  Arizona,  ^^^  other 
steamer  same  line  at  and  from  New  York  to  Liverpool,  This  applica- 
tion was  accepted  by  snch  insurers.  Subsequently,  being  misled  by  the 
designation  of  the  Arizona  in  the  bills  of  lading,  the  libelants  notified  the 
underwriters  that  all  cotton  except  185  bales  was  going  by  the  Arizona. 
Thereupon  such  application  was  changed  to  read  only  "Arizona,"  and 
certificates  of  insurance  were  issued  in  accordance  with  such  notification, 
and  the  libelants  attached  drafts  to  the  said  certificate  and  bills  of  lad- 
ing, and  sold  such  drafts  to  bankers  in  the  city  of  New  York.  Libel- 
ants paid  the  premium  upon  said  risk. 

Eighieenth.  Otherwise  than  as  specified  in  the  seventeenth  finding,  the 
libelants  did  not  do  anything,  or  refrain  from  doing  anything,  which 
they  would  have  done,  or  refrained  from  doing,  had  they  not  been  mis- 
led as  to  identity  of  the  vessel  which  in  fact  carried  the  559  bales. 

Nineteenth,  The  price  of  cotton  of  the  class  in  question  fell  in  Liver- 
pool between  the  date  of  the  arrival  of  the  Arizona  and  the  date  of  the 
arrival  of  the  Wisconsin  three-eighths  of  a  penny  per  pound. 

Twentieth,  The  allotment  of  said  shipment,  namely,  219  bales  to  the 
Arizona  and  559  bales  to  the  Wisconsin,  was  made  by  Harvey  T.  Un- 
derbill. 

CONCLUSIONS  OP  LAW. 

Firfi.  The  libelants  are  entitled  to  recover  from  the  respondent  the 
amount  of  the  premium  of  insurance  which  the  libelants  paid  for  insur- 
ance on  cotton  on  the  Arizona,  which  was  not  carried  by  that  vessel. 

Second.  There  is  no  other  liability  on  the  part  of  the  respondent  to  the 
libelants. 

Third,  The  decree  of  the  district  court  should  be  reversed,  with  costs 
of  this  court  only,  and  an  order  of  reference  made  to  a  commissioner  for 
the  purpose  of  ascertaining  the  said  damages  of  the  libelants. 


The  North  Stab. 
CZHstrCef  Cmirt^  E.  P.  Michigan,    January  26, 1890.) 

OOLZJSTOir  BBTWBXN  S7BAM-SHIP8— FOO. 

When  two  steamers  are  approacbing  each  other  in  a  fog,  and  repeated  signals 
from  each  of  them  Indicate  that  they  are  drawing  together  upon  opposite  or  cross- 
ing courses,  it  is  the  duty  of.  each  to  stop  until  they  come  to  a  clear  understanding 
with  regard  to  their  resoective  positions  and  courses,  and,  if  there  be  any  confu- 
sion of  signals,  or  any  other  apparent  rlslc  of  collision,  it  is  their  duty  not  only  to 
stop  but  to  reverse  their  engines. 
{Syllabxis  by  the  CovrU) 

In  Admiralty. 

This  was  a  suit  for  a  collision  between  the  steam-ships  Sheffield  and 
North  Star,  which  occurred  about  5  o'clock  in  the  afternoon  of  June  14, 
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1889,  daring  a  dense  fog,*  to  the  northward  and  westward  ofWhitefish 
point,  in  Lake  Superior,  resulting  in  the  sinking  and  total  loss  of  the 
Sheffield.  The  libel  of  the  Sheffield. averred  that,  while  upon  a  trip 
from  Chicago  to  Two  Harbors,  Minnesota,  and  after  passing  Whitefish 
point,  and  being  put  upon  a  W.  N.  W.  course,  she  encountered  a  fo}?, 
which  gradually  became  denser  and  steadier.  While  upon  this  course, 
with  a  smooth  sea  and  a  light  wind,  and  with  her  fog-signals  regularly 
blowing,  she  heard  the  distant  sound  of  a  steamer's  whistle,  nearly 
ahead.  Her  engines  were  at  once  checked,  when  the  signal  was  heard 
again  a  little  upon  her  starboard  bow.  She  was  again  checked,  and  a 
signal  of  two  blasts  blown,  to  which  no  answer  was  received.  The  sig- 
nal was  repeated,  and  the  Sheffield  starboarded  half  a  point.  The  ap- 
proaching steamer,  which  proved  to  be  the  North  Star,  replied  with  one 
blast  still  a  long  distance  away.  To  make  certain  .whether  this  was 
blown  as  a  fog-signal  or  a  passing  signal,  the  Sheffield  blew  a  signal  of 
two  blasts  two  or  three  times,  to  each  of  which  the  Star  answered  with 
a  signal  of  one  blast.  Thereupon  the  Sheffield,  acquiescing  in  the  de- 
mand of  the  Star  to  pass  port  to  port,  blew  one  blast  and  ported.  The 
vessels  were  then  from  one  and  a  half  to  two  miles  apart,  the  Star  bear- 
ing less  than  a  point  upon  the  Sheffield's  starboard  bow.  The  Sheffield 
was  steadied  under  her  port  wheel  N.  W.  by  N.  This  threw  the  Star 
upon  the  port  bow  of  the  Sheffield.  The  steamers  approached,  exchang- 
ing signals  of  one  blast,  until  the  Star  was  apparently  well  off  upon  the 
port  side  of  the  Sheffield,  and  all  risk  of  collision  seemed  to  be  past. 
While  in  this  situation,  a  signal  of  two  blasts  was  heard  from  the  Star, 
apparently  four  points  off  the  Sheffield's  bow,  the  vessels  being  now  too 
close  to  change  sides  by  starboarding.  The  Sheffield  answered  with  one 
blast,  and  ported  hard.  Again  the  Star  blew  two  blasts,  which  were  an- 
swered again  by  one,  and  the  Star  appeared  through  the  fog  heading  for 
the  Shetfield,  two  lengths  or  more  distant,  on  the  port  side,  and  coming 
at  great  speed.  The  master  of  the  Sheffield  at  once  signaled  to  the  en- 
gine for  full  speed,  and  ordered  the  wheel  amid-ships,  but  too  late  to  be 
of  service.  The  North  Star  struck  the  Sheffield  at  about  right  angles, 
and  near  her  port  mizzen  rigging,  cutting  into  her  six  or  eight  feet  and 
sinking  her  within  five  minutes. 

The  answer  averred  that  the  North  Star,  being  on  a  voyage  from  West 
Superior,  Wis.,  to  Buffalo,  N.  Y.,  upon  a  course  S.  E.  by  E.  half  E., 
and  running  under  check,  heard  a  signal  of  two  blasts  of  a  steam-whistle 
abdut  three-quarters  of  a  point  over  her  starboard  bow.  Knowing  this 
to  be  a  passing  signal  of  a  steamer  bound  up  the  lake,  it  was  promptly 
answered  by  two  blasts  from  the  North  Star.  In  less  than  a.minute  aft- 
erwards, a  second  signal  of  two  blasts  was  heard,  still  upon  the  st;irboard 
bow,  which  was  again  answered  by  a  similar  signal  from  the  Star.  This 
was  again  repeated.  After  the  last  signal  was  given  and  answered,  the 
approaching  steamer,  which  proved  to  be  the  Sheffield,  suddenly  blew  a 
signal  of  one  blast,  still  off  the  Star's  starboard  bow.  As  soon  as  this 
was  blown,  danger  of  collision  was  apprehended,  and  the  Star  promptly 
answered  this  signal  by  adhering  to  her  own  signal  of  two  blasts,  and 
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her  speed  was  still  farther  checked  down.  Again  the  Sheffield  blew  a 
signal  of  one  blast,  still  upon  the  starboard  bow,  but  closer.  The  en- 
gine of  the  Star  was  then  immediately  stopped,  and,  while  this  order 
was  being  obeyed,  the  Sheffield  hove  in  sight  near  to,  and  heading  across 
the  bow  of  the  North  Star  from  starboard  to  port.  Notwithstanding 
that  a  collision  seemed  inevitable,  the  "master  of  the  Star  immediately 
ordered  her  wheel  to  port,  so  that  she  might  swing  under  the  stern  of 
'  the  Sheffield,  and  possibly  pass  her,  and  ordered  the  engine  to  back, 
and  immediately  followed  this  order  by  an  order  to  back  strong,  in  re- 
sponse to  which  every  available  pound  of  steam  w&s  given  the  engine. 
The  steamer  was  backing  with  full  power.  Notwithstanding  these  pre- 
cautions, the  collision  occurred  practically  as  stated  .in  the  libel. 

The  case  was  argued  before  the  district  judge,  assisted  by  Capts.  Jo- 
seph Nicholson  and  James  W.  Millen,  nautical  assessors, 

H.  H.  SvxLn  &  H.  D.  Govlder^  for  the  libelant. 

C.  E.  Kremer  and  Robert  Roe,  for  the  claimants. 

Brown,  J.,  (oraUy,)  We  are  entirely  agreed  in  our  opinion  of  this 
case,  and  feel  so  clear  as  to  its  proper  disposition  that  we  have  not 
deemed  it  necessary  to  confer  at  any  length,  or  to  prepare  a  written  opin- 
ion. Indeed,  speaking  for  myself,  I  can  say  that  I  was  prepared  to  de- 
cide the  case  upon  the  pleadings;  but,  out  of  deference  to  counsel  and 
the  probability  of  appeal,  I  deemed  it  my  duty  to  listen  to  the  testimony, 
and,  although  without  any  doubts  in  my  own  mind,  to  obtain  the  ad- 
vice of  the  gentlemen  who  have  kindly  consented  to  sit  with  me.  I  may 
say  that  in  a  practice  of  nearly  80  years  in  collision  suits,  I  can  hardly 
recall  a  case  where  the  negligence  seemed  so  gross  and  inexcusable,  and 
none  where  the  consequences  were  so  disastrous.  Indeed,  judging  from 
the  frequent  collisions  which  take  place  in  thick  weather,  the  hardest 
lesson  which  the  masters  of  steam-vessels  can  learn  seems  to  be  the  proper 
method  of  passing  each  other  in  a  fog.  As  was  remarked  by  Mr.  Justice 
Butt,  in  one  of  the  last  cases  reported,  (TAc  Resdviixmy  6  Asp.  363,)  de- 
cided only  a  year  ago: 

"Masters  can  always  carry  oat  the  maneuvers  in  that  way,  (that  is,  by  stop-, 
ping;)  an(i  I  will  not  yield  to  what  I  know  is  the  strong  disinclination  of  tlie 
masters  of  these  large  vessels  to  stop  their  engines.  They  hate  and  abhor  the 
very  idea,  but  it  is  to  my  mind  their  duty  to  do  so,  if  they  cannot  otherwise  re- 
duce their  speed  sufliciently." 

As  illustrating  the  duty  of  masters  under  such  circumstances,  we  will 
take  The  John  Mclntyre,  61  Law  T.  (N.  S.)  185, 9  Prob.  Div.  135,  one  of 
the  earlier  cases  upon  that  subject,  in  which  the  master  of  the  rolls  said: 

"If  a  steamer  in  a  thick  fog,  so  thick  she  can  hardly  see  before  her,  hears 
another  vessel  in  her  neighborhood  on  either  bow,  not  being  able  to  see  her, 
and  she  herself  not  going  at  her  slowest  pace,  the  question  is  whether,  under 
those  circumstances,  the  officer  in  charge  of  the  steamer  ought  not  to  conclude 
that  it  is  necessary,  in  order  to  avoid  risk  of  collision,  that  he  should  stop  and 
reverse.  I  do  not  hesitate  to  lay  down  the  rule,  not  strictly  as  a  matter  o( 
law,  but  as  a  matter  of  conduct,  that  the  moment  sucli  circumstances  as  these 
happen,  it  is  necessary,  under  the  article,  to  stop  and  reverse." 
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Probably  the  rule  here  announced,  that  it  is  the  duty  of  the  steamer 
not  only  to  stop,  but  to  reverse,  is  somewhat  too  stringent,  and  later  cases 
have  tended  in  some  degree  to  qualify  it.  In  the  subsequent  case  of  The 
Dordogne,  51  Law  T.  (N.  S.)  650,  10  Prob.  Div.  9,  the  same  judge  lays 
down  the  rule  in  the  following  language: 

"Tlierefore,  if  a  ship  at  sea  in  such  a  fog  hears  a  whistle  which  would  in- 
dicate that  another  vessel  is  a  mile  or  a  mile  and  a  half  off,  she  ought  at  once 
to  reduce  her  speed  to  a  more  moderate  speed,  though  moderate  speed  under 
these  circumstances  would  be  very  diflferent  to  moderate  speed  when  the  ves- 
sels came  closer  together.  This  case  is  not  to  be  determined  by  what  was 
done  at  the  time  the  first  whistle  was  heard.  Here  we  have  three,  and  per- 
haps more,  successive  whistles,  all  coming  closer.  What  can  be  the  concia- 
sion  to  be  derived  from  those  whistles?  We  know  that  in  fact  these  vessels 
were  coming  closer  and  closer  to  each  other.  We,  however,  have  to  judge  of 
what  ought  to  be  the  conclusion  or  suspicion  of  the  officer  in  charge  of  the 
Dordogne.  What  would  that  succession  of  whistles  tell  him?  For  myself,  I 
should  have  had  no  doubt,  when  you  have  a  succession  of  whistles,  each  one 
coming  closer,  that  each  whistle  would  show  him  that  the  other  vessel  is  com- 
ing nearer. ,  *  *  *  I  do  not  think  it  signifies  whether  the  signals  get 
broader  on  the  bow  or  not,  if  they  show  that  the  vessel  is  coming  closer.  If 
it  is  coming  nearer  and  nearer  in  a  dense  fog,  (and  every  one  knows  that  in 
a  dense  fog  you  cannot  tell  where  exactly  a  vessel  is  from  the  sound  of  her 
whistle,)  and  you  cannot  tell  thedirection  in  which  it  is  coming,  are  not  those 
such  circumstances  as  should  lead  a  prudent  officer  to  suppose  that  if  he  went 
on  as  he  was  there  would  be  danger?  *  *  *  That  which  is  moderate 
speed  when  the  vessels  are  two  or  three  miles  apart,  is  not  moderate  speed 
when  the  vessels  are  within  half  a  mile  of  each  other.  As  the  vessels  get 
nearer  and  nearer,  he  must  bring  his  ship  to  as  complete  a  standstill  as  possi- 
ble, without  putting  himself  out  of  command.  If  his  vessel  is  a  steamer,  he 
must  go  at  least  dead  slow.  If  the  other  is  coming  anything  like  near  to 
him,  he  ought  to  obey  article  eighteen,  and  stop  and  reverse. *' 

And  here  Mr.  Justice  Cotton  adds* 

"We  have  not  to  consider  what  was  the  conduct  of  the  Dordogne  when  the 
first  whistle  was  heard.  It  is  clear  that  there  was  a  saccession  of  whistles; 
that  the  vessels  were  coming  nearer  and  nearer,  and  were,  in  fact,  getting 
very  near  one  another.  Now  it  was  the  duty  of  the  Dordogne  to  stop  and  re- 
verse her  engine  if  there  was  risk  of  collision.  But  it  is  said  that,  inasmuch 
as  these  whistles  were  getting  broader  and  broader  on  the  bow,  the  officer  of 
the  Dordogne  might  reasonably  conclude  there  was  no  danger.  However, 
that  will  not,  in  my  opinion,  excuse  the  Dordogne  for  disobedience  to  article 
18.  In  a  fog  in  which  a  man  can  see  nothing,  he  cannot  form  any  safe  opin- 
ion as  to  the  direction  of  another  vessel,  and  he  should,  in  such  circumstances, 
follow  the  course  stated  by  the  master  of  the  rolls." 

But  without  quoting  further  from  the  language  of  the  opinions,  it  is 
sufficient  to  say  that  the  same  rules  have  been  since  applied  by  the  En- 
glish courts  in  The  Ebor,  11  Prob.  Div.  25;  The Resdutimy  6  Asp.  363;  and 
The  CetOj  L.  R.  14  App.  Cas.  670.  The  American  courts  have  also  practi- 
cally affirmed  and  reaffirmed  this  rule.  I  had  occasion  myself  to  do  so  in 
the  case  of  The  Alberta,  23  Fed.  Rep.  807,  where  I  held  that  the  Osborne, 
which  was  proceeding  at  the  rate  of  about  five  miles  an  hour,  ought  to  have 
stopped  when  she  heard  the  Alberta's  whistles,  which  indicated  that  she 
was  approaching  and  crossing  her  bow,  or  at  least  drawing  nearer  to  her. 
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In  that  case  both  were  held  in  fault;  the  Alberta  for  excessive  speed,* 
and  the  Osborne  for  not  stopping  when  she  heard  the  whistles  approach- 
ing. That  there  is  no  relaxation  of  the  rule  demanding  extraordinary 
care  in  cases  of  vessels  approaching  each  other  in  a  fog  is  evident  from 
the  remarks  of  Judge  Brown  of  the  southern  district  of  New  York  in  the 
case  of  The  Lepanto^  21  Fed.  Rep.  651.  It  is  not  necessary,  however, 
to  read  further  authorities  upon  this  subject.  The  question  is  consid- 
ered, and  with  practically  the  same  results,  in  the  cases  of  Tlie  Britannic^ 
39  Fed.  Rep.  395;  The  Wyanoke,  40  Fed.  Rep.  702;  and  The  Iberia,  Id. 
893.  The  courts  are  all  agreed  as  to  the  necessity  for  strict  caution  in 
these  cases;  and  so  critical  have  they  been  of  the  conduct  of  masters  of 
steamers  in  fogs  of  this  kind,  that  it  is  very  rare  that  their  action  has 
met  with  the  full  approval  of  the  courts, — so  rare,  that  in  the  case  of  The 
Alberta,  in  this  court,  The  OUy  of  Atlanta,  26  Fed.  Rep.  456,  The  Britan- 
nicj  and  1%e  Wyanoke,  in  the  courts  of  New  York,  and  in  the  English 
cases  of  The  John  Mclntyre,  The  Dordogne,  The  Ebor,  The  Reeoluiicm,  and 
The  Franldand,  L.  R.  4  P.  C,  529,  the  masters  of  both  vessels  were 
found  to  be  in  fault. 

Now,  let  u§  measure  the  conduct  of  these  vessels  by  those  rules,  and 
within  moderate  limits  I  propose  to  enforce  them  in  this  court.  I  think 
it  is  the  duty  of  a  vessel  hearing  the  signal  of  a  steam-ship  ahead  in  a 
fog  (and  by  ahead  I  do  not  mean  dead  ahead  necessarily,  but  within 
one  or  two  points  upon  either  bow)  to  reduce  her  speed;  and,  if  she 
hears  a  second  and  third  whistle  nearer  in  the  same  direction,  it  is  her 
duty  to  stop  and  wait  until  signals  have  passed  between  the  two  vessels 
which  shall  determine  upon  which  side  each  shall  go,  and  that  both  ves- 
sds  should  proceed  at  the  most  moderate  speed,  keeping  themselves  well 
in  command,  until  they  bring  themselves  off  each  other's  bow  to  such  a 
distance  as  to  make  it  absolutely  certain  that  by  continuing  under  check 
they  will  pass  each  other  in  safety.  I  do  not  think  that  they  have  any 
right  to  resume  their  full  speed  until  they  are  directly  or  nearly  abeam. 
There  are  certain  disputed  questions  of  fact  in  this  case  which  we  can- 
not settle,  and  we  do  not  propose  to  discuss  them.  The  best  that  coun- 
sel can  ask  of  us  is  to  take  the  facts  as  each  side  has  sworn  to  them,  and 
examine  the  ease  in  the  light  of  this  testimony.  I  have  tried  too  many 
collision  cases  to  attempt  to  reconcile  the  testimony  of  the  crews  of  dif- 
ferent vessels  where  it  is  so  conflicting  as  it  is  in  this  case.  Nor  are  we 
at  all  embarrassed  by  that  difficulty.  We  do  not  think  it  necessary  to 
pay  much  regard  to  mere  numerical  superiority  in  the  witnesses  upon 
one  side  or  the  other.  We  shall  take  the  salient  and  uncontradicted 
facts  as  they  are  sworn  to  by  each  side, — the  course  of  the  vessels,  (in  re- 
gard to  which  there  is  little  temptation  to  deflect  from  the  truth,)  their 
respective  signals  as  testified  by  those  who  made  them,  the  angle  at  which 
the  vessels  came  together,  and  the  extent  of  the  injury, — and  determine, 
to  the  satisfaction  of  our  own  minds,  the  probabilities  of  the  case. 

Let  us  take  the  case  of  the  Sheffield.  She  was  proceeding  up  the  lake, 
bound  from  Whitefish  point  to  Keweenaw  point  on  a  course  W.  N.  W. 
She  was  blowing  her  usual  fog-signals,  her  whistle  being  operated  by  an 
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Automatic  device,  which  blew  a  fog-signal  once  in  58  seconds.  At  4:42 
p.  M.,  Cleveland  time,  she  was  checked  to  half  speed.  So  far  I  see  no 
criticism  to  be  made  of  her  conduct.  While  upon  this  course,  she 
heard  very  faintly,  at  a  great  apparent  distance,  and  a  little  upon  her 
starboard  bow,  a  single  blast  from  the  Star,  in  answer  to  which  she  blew 
two  blasts  and  checked.  She  received  no  answer.  Her  master  tlien 
came  on  deck,  and,  hearing  whistles  on  her  starboard  bow,  he  blew  two 
blasts  and  starboarded  half  a  point.  The  other  vessel  answered  by  a 
single  blast.  Now,  whether  that  was  intended  as  a  fog-signal  or  a  pass- 
ing signal  is  uncertain,  but  at  any  rate  it  was  a  circumstance  which  called 
for  immediate  caution.  He  blew  two  blasts  again,  and  that  was  answered 
by  one,  and  the  signal  was  then  repeated  with  the  same  response. 
There  was  evidently  a  confusion  of  signals,  and  the  first  criticism  I  make 
in  regard  to  his  conduct  is  that,  as  those  vessels  were  getting  nearer,  he 
should  have  stopped  until  he  located  the  signals  and  the  course  of  the 
approaching  vessel.  Instead  of  that,  he  assumed  that  the  North  Star 
was  blowing  passing  signals,  though  he  had  no  assurance  that  they  were 
not  fog-signals;  a  fog-signal  and  a  port  signal  being  practically  the  same, 
though  it  is  said  the  port  signal  is  longer.  Instead  of  stopping,  how- 
ever, he  ported,  and  ported  very  decidedly;  and,  while  go'ing  W.  by  N., 
half  N.,  he  ported  and  steadied  at  N.  W.  by  N.  At  the  same  time  he 
ordered  on  more  steam,  as  he  says.  In  the  first  place,  he  ported  upon 
the  assumption  that  the  Star  was  blowing  a  passing  signal  instead  of  a 
fog-signal,  which  may  have  been  untrue.  It  is  quite  evident  that,  if  it 
had  been  a  passing  signal,  the  sound  would  have  crossed  from  his  star- 
board to  his  port  bow,  or  at  least  it  would  have  closed  in;  but  there  is 
no  testimony  to  indicate  that.  He  swears  that  the  whistles  continued 
upon  his  starboard  bow  until  after  he  ported.  Now  the  very  fact  that 
the  signal  did  not  close  in  or  pass  from  his  starboard  to  his  port  bow 
should  have  indicated  to  him,  as  it  seems  to  me,  that  the  Star  had  not 
changed  her  course  down  the  lake,  but  was  blowing  a  fog-signal,  and 
that  his  porting  would  ultimately  throw  him  directly  across  the  bow  of 
the  Star.  That  was  his  second  fault.  The  third  fault  was  in  not  stop- 
ping. He  had  arrived  at  a  point  where  he  should  have  unquestionably 
stopped,  because  he  was  laying  out  a  new  departure.  He  was  acquiesc- 
ing in  the  signals  of  the  North  Star  if  her  single  blasts  were  intended  as 
port  signals,  and  was  throwing  himself  across  her  bow  in  case  she  should 
keep  her  course,  as  the  indications  were  she  was  doing.  Now  he  says 
that  he  exchanged  six  or  eight  signals  of  one  blast  with  the  North  Star. 
I  doubt  this,  but,  assume  it  to  be  true,  (and  I  wish  to  dispose  of  the 
case,  as  far  as  possible,  upon  the  assumption  that  each  side  is  telling  the 
truth,)  he  exchanged  six  or  eight  signals  of  one  blast,  and  then,  very 
much  to  his  surprise,  as  he  says,  after  he  had  gotten  the  North  Star 
away  over  on  his  port  bow,  the  Star  blew  two  blasts,  which  he  answered 
by  one,  and  ported  hard.  He  did  not  stop  then,  and  the  signal  was  re- 
peated. He  should  not  only  have  stopped,  but  he  should  have  stopped 
and  reversed,  and  backed  str<Hig.  That  was  the  only  possible  safety  to 
him  in  that  emergency.     But  after  the  second  signal  of  two  whistleBi  to 
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which  he  answered  with  one,  the  vessels  came  in  sight  of  each  other.  I 
pass  no  criticism  upon  what  occurred  then  upon  either  side.  The  ves- 
sels were  in  extremis,  a  collision  was  inevitable,  and  he  had  a  right  to  go 
ahead  at  full  speed,  or  do  anything  else  that  offered  a  possible  escape. 
I  do  not  criticise  his  conduct  at  that  time,  but,  prior  to  the  vessels  com- 
ing in  sight  of  one  another,  we  think  he  was  guilty  of  three  or  four  man- 
ifest faults. 

Let  us  now  examine  the  case  of  the  North  Star.  Her  course,  and  by 
this  I  mean  her  direction,  is  certainly  open  to  much  less  criticism  than 
that  of  the  Sheffield.  Indeed,  I  do  not  know  that  I  have  any  fault  to  find 
with  it,  even  though  she  may  have  starboarded  a  little  when  she  heard 
the  signal  of  the  Sheffield  on  her  port  bow.  She  claims  to  have  been 
running  under  a  check  frcjm  the  time  the  fog  set  in;  but  we  think  that, 
comparing  the  time  she  left  Manitou  light  with  the  tipoie  and  locality  of 
this  collision,  her  speed  could  not  have  been  greatly  reduced.  Bearing 
in  mind  that  she  covered  66  miles  in  six  hours  and  a  half,  her  check 
could  not  have  been  a  very  slow  one.  Her  speed  must  have  been  about 
10  miles  an  hour.  But  let  us  assume  that  she  was  running  under  a 
check  of  5  miles  an  hour.  How  does  the  case  stand  then?  Did  she 
hear  the  fog-signal  from  the  Sheffield?  Slie  claims  she  did  not,  and  all 
the  witnesses  produced  here  by  the  respondent  claim  that  she-  did  not 
hear  the  single  blast  of  the  Sheffield,  and  that  the  first  signal  that  she 
heard  was  a  blast  of  two  whistles,  which  did  not  exceed  four  and  five 
minutes  before  the  collision.  Now,  gentlemen,  we  do  not  believe  that. 
We  think  she  must  have  heard  the  single  blast  of  the  Sheffield  for  some 
considerable  time.  It  is  true  the  wind  was  blowing  over  her  stem,  but 
it  was  a  light  breeze,  and  not  such  a  one  as  would  prevent  an  ordinary 
fog-signal  being  heard  for  more  than  a  mile.  We  think  that  she  must 
have  heard  this  fog-signal — Flratj  because  the  mate  says  that  he  heard  it; 
and,  second  J  because  the  protest  indicates  that  he  heard  it.  The  protest 
says:  "Heard  steamer  blowing  fog-signal  on  starboard  bow  about  5:10 
p.  M.  Few  minutes  after,  heard  this  steamer  giving  two  blasts  on  the 
starboard  bow."  Now,  undoubtedly  the  whistle  she  heard  on  her  star- 
board bow  was  the  fog-signal  of  the  Sheffield.  These  protests  are,  1 
think,  very  cogent  evidence.  They  are  made  when  the  memory  of  the 
witnesses  is  fresh,  and  nothing  is  present  in  their  minds  but  the  facts  of 
the  collision.  They  are  unadulterated  by  legal  advice,  and  are  made  at 
a  time  when  no  temptation  to  deviate  from  the  letter  of  truth  has  pre- 
sented itself  to  them.  But,  in  addition  to  the  testimony  of  the  mate 
and  of  the  protest,  the  witness  King,  who  acted  as  porter,  and  who  was 
lying  in  his  berth,  says  that  he  heard  the  single  blast  of  this  vessel  three 
or  four  times,  and  all  of  a  sudden  they  changed  to  two  blasts,  and  he 
jumped  out  of  his  berth  and  ran  ahead,  evidently  thinking  there  was 
danger  of  a  collision.  We  have  no  indication  that  the  Star  moderated  her 
speed  up  to  that  time  beyond  the  check  at  which  she  had  been  going 
since  the  fog  set  in.  In  fact,  it  was  about  that  time  that  the  master  sent 
the  mate  to  the  engineer  to  tell  him  to  hurry  up  a  little, — to  put  on  a 
little  more  steam , — while  signals  of  two  blasts  were  being  blown  at  a  dis- 
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tance  not  exceeding  a  mile,  A  point  upon  which  there  is  a  good  deal 
of  testimony  and  a  great  deal  of  doubt  is  from  which  steamer  did  the 
first  signal  of  two  blasts  come?  We  cannot  answer  that  question.  We 
can  only  say  that  we  are  inclined  to  think  the  signal  came  first  from  the 
Star,  and  this  because  the  Sheffield  was  under  a  portrwheelat  that  time, 
and  to  have  blown  two  blasts  of  a  whistle  while  the  steamer  was  porting 
would  indicate  a  degree  of  recklessness  inconsistent  with  good  sense. 
Indeed,  it  seems  to  us  incredible  that  a  steamer  should  be  blowing  a 
signal  of  two  blasts  while  under  a  port- wheel.  As  to  what  took  place  at 
that  time,  we  refer  to  the  allegations  of  the  answer,  although  it  is  qual- 
ified to  some  extent  by  the  oral  testimony: 

"As  soon  as  this  was  blown,  danger  of  collision  was  apprehended,  and  the 
North  Star  promptly  answered  this  signal  last  blown  by  the  Sheffield  by  ad- 
hering to  her  passing  signal  of  two  blasts,  and  Mer  master  immediately  took 
the  precaution  to  cHeck  down  still  fiirtlier  the  speed  of  the  North  Star,  which 
was  then  moderate.  The  Sheffield,  however,  again  blew  a  signal  of  one  blast 
of  her  whistle,  still  on  the  North  Star's  starboard  bow,  but  closer.  The  en- 
gine of  the  ^orth  Star  was  then  immediately  stopped,  and,  while  this  order 
was  being  obeyed,  the  Sheffield  hove  in  sight,  near  to  and  heading  across  the 
North  Star's  bow  and  course,  from  starboard  to  port.  The  vessels  were  then 
so  close  to  each  other  that  a  collision  seemed  inevitable,  but,  notwithstanding 
this,  the  master  of  the  North  Star  immediately  ordered  her  wheel  to  port,  so 
that  she  might  swing  under  the  stern  of  the  Sheffield,  and  possibly  pass  her, 
and  ordered  the  engine  to  back,  and-  immediately  followed  this  order  by  an 
order  to  back  strong,  and,  in  response  to  this  order*  every  available  pound  of 
steam  i^as  given  the  engine." 

Now  it  is  manifest  that  at  the  time  this  signal  of  two  blasts  was  heard 
on  the  North  Star  the  signals  of  the  two  steamers  were  conflicting,  and 
the  circumstances  all  indicate  that  they  could  not  have  been  more  than 
a  mile  apart.  The  vessels  were  approaching  each  other  at  a  speed  which 
would  bring  them  together  in  five  minutes,  and  it  was  the  instant  duty 
of  the  North  Star  to  stop  and  back.  It  is  claimed  that  she  did  this,  but 
it  is  also  uncontradicted  that  she  checked.  Now,  why  did  she  check? 
There  was  no  reason  for  it.  Her  duty  was  to  stop,  and  her  counsel  have 
recognized  this  as  her  duty  by  saying  that  a  cluster  of  signals  to  check, 
to  stop,  to  back,  and  to  back  strong  were  all  given  substantially  at  once, 
and  as  one  order.  In  view  of  the  allegations  of  the  answer,  we  cannot 
believe  that.  The  protest  does  not  indicate  that  any  such  celerity  of 
movement  was  manifested.  The  mate  went  down  to  the  engine  room, 
and  when  he  came  back  these  orders  were  given,  and  they  all  say  they 
were  given  successively,  and  not  as  if  one  order  had  been  given.  But 
there  was  at  that  time  hanging  up  in  the  engine  room  a  direction  to  this 
effect:  "Where  a  vessel  is  going  ahead,  and  a  signal  of  two  bells  is 
given,  that  is  an  order  to  back  and  back  strong."  That  is  the  signal  that 
should  have  been  given  beyond  all  possible  question.  My  own  view  is, 
and  in  this  the  nautical  assessors  concur  with  me,  that  the  first  order 
given  was  to  check;  that  they  waited  until  they  got  another  blast  from 
the  Sheffield,  and  then  they  stopped;  that  the  Sheffield  immediately 
hove  in  sight,  when  they  reversed  their  engines,  but  too  late  to  be  of  any 
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service.  Now  we  have  no  doubt  that  if,  when  the  signal  to  check  was 
given,  an  order  had  been  given  to  back  strong,  this  coUision  would  have 
been  avoided.  The  consequence  was  that  she  ran  into  the  SheflBeld 
four  or  five  feet.  What  speed  does  that  indicate?  Upon  the  one  hand, 
it  is  said  by  a  witness  for  the  Star,  who  has  made  a  mathematical  cal- 
culation, based  upon  the  weight  of  the^tar  and  the  strength  of  the  Shef- 
field's hull,  that  her  speed  could  not  have  exceeded  a  mile  an  hour. 
But  we  do  not  think  this  witness  sufficiently  estimates  the  resisting  power 
of  the  Sheffield,  and  our  opinions  rather  coincide  with  that  of  the  equally 
intelligent  witnesses  produced  by  the  Sheffield, — Capt.  Kirby  and  Mr. 
Angstrom, — who  testified  that  in  their  opinion  she  must  have  been  going 
at  from  five  to  seven  miles  an  hour.  The  experienced  seamen  who  sit 
with  me  in  this  case  giv  it  as  their  opinion  that  she  must  have-  been 
going,  considering  the  depth  of  the  cut  and  all  the  facts,  at  a  speed  of 
about  five  miles  an  hour,  and  I  concur  in  that  opinion. 

In  further  corroboration  of  this,  we  have  the  testimony  of  a  large 
number  of  witnesses  upon  the  Sheffield,  who  were  looking  for  the  Star 
as  she  hove  in  sight,  and  say  that  she  came  at  them  with  "a  large  bone 
in  her  teeth,"  Upon  the  other  hand,  the  witnesses  upon  the  Star  seem 
to  have  taken  the  precaution  to  look  over  her  stem  and  say  there  was  no 
bone  there.  We  deem  it  extremely  improbable,  however,  thai  the  wit- 
nesses upon  the  Star  should  have  been  looking  at  her  cut-water.  They 
had  undoubtedly  taken  the  alarm,  and  were  on  the  lookout  for  the  ap- 
pearance of  the  Sheffield,  We  are  clearly  of  the  opinion  that  the  Star 
was  at  fault  for  not  taking  prompter  measures  to  stop  and  reverse  her 
engine. 

There  must  be  a  decree  dividing  the  damages,  and  referring  the  cade 
to  a  commissioner  to  compute  and  report  the  same. 


The  Schmidt  v.  The  Reading.' 

The  Reading  v.  The  Schmidt. 

(CTfrouit  CourU  E.  D.  Pennsylvania,    October  11, 1890,) 

.  Collision— Pailube  to  Keep  Vigilant  Lookout. 

The  lookeut  of  a  steamer,  which  was  crossing  the  coarse  of  a  schooner  that  had 
her  lights  properly  set  and  burning,  failed  to  see  the  schooner  on  a  dark,  but  clear 
and  moonless,  night  until  within  four  lengths  of  her,  although  the  steamer's  light 
had  been  seen  by  those  on  the  schooner  at  the  distance  of  two  miles.  Held^  the 
steamer  was  In  fault  for  not  keeping  a  vigilant  lookout. 
L  Same— Steam  and  Saii/— Dutt.of  Steamer  to  Revebse. 

A  steamer  which,  finding  herself  crossing  the  course  of  a  schooner  on  the  port 
taok,  and  about  four  lengths  from  her,  attempts  to  avoid  her  by  merely  porting 
hard,  is  in  fault  for  not  also  reversing, 
w  Same— Changing  CotTRSS  in  Extremis. 

A  steamer  was  crossing  the  course  of  a  schooner.    The  vessels  had  approached 
to  within  about  four  ^ngths  of  each  other.    The  schooner  was  on  her  port  taok, 
» 

1  Reported  by  Mark  Wilks  Collet,  Esq.,  of  the  Philadelphia  bar. 
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and  beading  about  nortb.  Tbe  steamer  was  beading  east  soutb-east.  Wben  about 
four  lengths  apart,  the  sohooner  starboarded.  Held,  tbla  change  of  course  was  in 
tfKtremto. 

Appeal  from  district  court.     See  ante^  898,  for  the  opinion  there  de- 
livered, and  the  facts  other  than  as  set  out  in  the  present  opinion. 
John  G.  Lamh  and  Thoa.  Hart,  Jr,^  for  appellant,  Reading. 
Henry  JR.  Edmunds  and  Curtis  TVion,  for  appellee,  Schmidt. 

Bradley,  Justice.  The  Facts:  (1)  On  the  morning  of  September  23, 
1889,  about  1  o'clock,  the  schooner  Charles  E.  Schmidt  came  into  col- 
lision with  the  steamer  Reading  oif  the  coast  of  Massachusetts,  about 
two  miles  to  the  westward  of  the  Cross  Rip  light-ship.  (2)  The  night  was 
clear.  There  was  no  moon.  The  lights  of  the  vessels  could  be  seen  two 
miles  distant.  There  was  no  unusual  sea.  The  wind  was  from  the 
north-west,  blowing  a  brisk  breeze.  (3)  The  schooner  was  bound  down 
the  coast,  with  a  cargo  of  ice  from  Gardiner,  Maine,  to  Philadelphia. 
The  steamer  was  bound  up  the  coast  on  a  voyage  from  Philadelphia  to 
Salem,  Mass.,  with  a  cargo  of  coal.  (4)  The  schooner  was  beating 
through  the  channel  marked  by  the  Cross  Rip  light-ship  and  was  on  her 
port  tack,  close  hauled  by  the  wind,  with  all  her  lower  sails  set,  and 
heading  about  north,  and  nearly  across  the  channel.  The  steamer  was 
coming  down  the  channel  on  a  course  east  south-east,  crossing  the  course 
of  the  schooner.  (5)  The  schooner's  lights  were  properly  set  in  the  rig- 
ging, and  were  burning  brightly.  The  master  was  in  charge,  and  tlie 
watch  on  duty.  A  lookout  was  properly  stationed  at  the  bow,  and  two 
other  men  were  upon  the  deck,  one  of  whom  had  the  wheel.  (6)  While 
the  schooner  was  upon  her  port  tack,  heading  about  north,  the  green 
light  of  the  steamer  was  reported  by  the  lookout,  and  seen  by  all  of  the 
men  on  the  schooner,  distant  about  two  miles,  and  bearing  about  three 
points  on  the  schooner's  port  bow.  The  light  was  carefully  observed  by 
the  men  on  the  schooner,  and  the  steamer  was  seen  to  approach  without 
changing  her  light  or  making  any  change  of  course  until  she  was  within 
four  lengths  of  the  schooner,  and  there  was  imminent  danger  of  collision. 
The  schooner  then  starboarded,  and  the  steamer  had  ported,  and  struck 
the  schooner  on  her  starboard  side,  breaking  it  in  and  damaging  the 
cargo.  (7)  The  lookout  of  the  steamer  and  others  in  charge  of  her  nav- 
igation did  not  see  the  schooner's  lights  until  they  were  three  or  four 
lengths  from  her,  and  immediately  hard  ported,  the  mate  helping  the 
wheelsman  to  put  it  over,  and  when  it  was  hard  a-port,  it^was  imme- 
diately ordered  hard  a-starboard,  and  the  vessels  struck  before  the  last 
order  could  be  fully  executed. 

Conclusiona  of  Ixiw:  The  steamer  is  responsible  for  the  collision;  (1)  for 
not  maintaining  a  vigilant  lockout;  and  (2)  for  not  changing  her  course 
seasonably,  and  preventing  the  vessels  getting  into  a  dangerous ^proxim- 
ity;  and  (3)  for  not  reversing  her  engines  in  time  to  prevent  the  vessels 
from  getting  into  a  dangerous  situation  and  proximity;  (4)  the  change  of 
course  by  the  schooner  was  in  extremis;  (5)  and  the  steamer  is  responsible 
for  the  damages  caused  by  the  collision. 
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Habmon  w.  United  States. 

(Circuit  Court,  D.  Colorado,    October  27, 1890.) 

FlDSKAL  COURTS-^trRIBDICTIOV  OT  DISTRICT  JUDOE— WrIT  OF  ERROB. 

Rot.  Bt.  U.  8.  %i  591,  592, 596,  provide  that  a  circuit  judge  may  appoint  a  district 
judge  to  hold  court  in  another  district  than  his  own,  with  the  same  powers  as  the 
judge  of  that  district;  **bat  no  such  judge  shall  hear  appeals  from  the  district 
court.  **  Section  614,  Id.,  provides  that  a  district  judge,  when  holding  circuit  court 
alone,  may,  by  consent  of  parties,  hear  an  appeal  or  writ  of  error  from  his  own  de- 
cision in  the  district  court.  Held,  that  a  district  judge,  when  holding  circuit  court 
in  another  district  by  appointment  of  the  circuit  judge,  could,  by  consent  of  the  par* 
ties,  hear  and  determine  a  writ  of  error  In  a  criminal  case  from  the  district  court. 

On  Writ  of  Error  from  District  Court. 

This  case  was  submitted  on  the  record  and  the  following  agreed  state- 
ment of  facts: 

"It  is  hereby  stipulated  by  and  between  Lawrenfe  Harmon,  plaintiff  in  er- 
ror, by  Patterson  and  Thomas,  his  attorneys,  and  the  United  States  of  Amer- 
ica, by  John  D.Fleming,  United  States  attorney  for  the  district  of  Colorado, 
as  follows  in  the  above-entitled  cause: 

''First.  That  a  writ  of  error  was  duly  sued  out  of  the  circuit  court  of  the 
United  States  for  the  district  of  Colorado  to  the  district  court  of  the  United 
States  in  and  for  said  district  in  the  above-entitled  cause,  and  that  upon  the 
presentation  of  the  record  of  said  cause  to  the  Honorable  David  J.  Brewer, 
then  judge  of  the  circuit  court  of  the  United  States  in  and  for  the  eighth 
judicial  circuit,  the  said  the  Honorable  David  J.  Brewer,  as  judge,  did  or- 
der that  the  said  writ  of  error  issued  in  said  cause  should  be  made  to  operate 
as  a  supersedeas  therein. 

*\8econd.  That  the  said  cause  was  duly  docketed  in  the  said  circtiit  court  for 
the  district  of  Colorado,  and  was  entered  upon  the  docket  of  said  circuit  court 
as  case  •  No.  2,493/ 

"'Third.  That  thereafter  the  said,  the  Honorable  David  J.  Brewer,  as 
judge  of  the  circuit  court,  did  make  the  following  order  and  appointment, 
which  was  duly  entered  of  record  in  the  office  of  the  clerk  of  the  said  circuit 
court  for  the  district  of  Colorado,  as  follows: 

"  •  United  States  Circuit  Court,  District  of  Colorado. 
"  « In  my  judgment,  the  public  interests  so  requiring,  T  do  hereby  designate 
and  appoint  Hon.  John  F.  Phillips,  United  States  district  judge  for  the 
western  district  of  Missouri,  to  hold  the  circuit  court  of  the  United  States  for 
the  district  of  Colorado  for  the  present  term,  in  aid  of  the  Hon.  Moses  Hal- 
LETT,  district  judge  of  said  district. 

"  'Witness  my  band,  this,  the  6th  day  of  December.  A.  D.  1889. 

"  •  David  J.  Brewer,  Circuit  Judge.* 

**  Fourth.  That  thereafter,  and  by  \irtue  of  said  order  and  appointment,  the 
said  Hon.  John  T.  Phillips,  district  judge  aforesaid,  did  hold  this  present 
term  of  the  said  circuit  court  at  Denver,  in  the  district  of  Colorado. 

''Fifth.  That  upon,  to-wit,  the  20tli  day  of  December,  1889, it  being  one  of 
the  judicial  days  of  the  term  for  whicli  the  said  Hon.  John  F.  Phillips  was 
appointed  to  hold  the  said  term  of  the  circuit  court,  as  aforesaid,  on  motion 
of  the  plaintiflf  in  error,  and  with  the  consent  of  the  United  States  of  America, 
through  John  D.  Fleming,  United  Stats  attorney  for  said  district,  the  said 
cause  and  the  errors  alleged  were  submitted  to  the  said  circuit  court,  presided 
over  by  the  said  Hon.  John  F.  Phillips  alone,  under  and  by  virtue  of  said 
v.43F.no.l2— 62 
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appointment,  for  determination  and  decision,  and  the  plaintiff  in  error,  by 
his  attorneys,  and  the  United  States  of  America,  by  the  said  John  D.  Flem- 
ing, United  States  attorney  for  the  district  of  Colorado,  did  appear  befpre  the 
said  circuit  court,  presided'  over  by  the  said  Hon.  John  F.  Phillips,  as  afore- 
said, and  did  fully  present  by  argument  the  said  cause  and  errors  alleged 
therein,  both  in  behalf  of  the  said  plaintiff  in  error,  and  in  behalf  of  the  said 
defendant  in  error,  and  did  then  and  there  submit  the  same  to  the  said  court 
for  its  decision. 

"Sixth,  That  afterwards,  and  upon,  to-wit,  the  5th  day  of  March,  A.  D. 
1890,  the  same  being  one  of  the  judicial  days  of  the  term  of  the  said  circnit 
court  over  which  the  said  Hon.  John  F.  Phillips  had  been  appointed,  the 
said  Hon.  John  F.  Phillips,  as  said  judge,  and  under  and  by  virtue  of  his 
said  appointment,  did  file  in  the  clerk's  ollice  of  the  suid  circuit  court  in  and 
for  said  district  his  opinion  in  vvriUng  in  said  cause,  in  and  by  which  said 
opinion  the  judgment  of  the  said  district  court  in  said  cause  was  reversed; 
and  for  the  cause  set  forth  in  the  said  opinion  the  said  defendant  was  ordered 
to  be  discharged  without  day  from  any  further  prosecution  by  reason  of  the 
facts  alleged  against  him  in  the  indictment,  and  reference  is  hereby  made  to 
the  said  opinion,  and  to  the  said  order  reversing  the  said  judgment,  and  or- 
dering the  discharge  of  the  said  plaintiff  in  error,  for  greater  particulaiity." 

Patterson  &  Thomas^  for  plaintiff  in  error, 

John  D.  Fleming,  Dist.  Atty.,  for  the  United  States. 

Caldwell,  J.     The  motions  in  this  case  raise  the  question  whether  a  i 

district  judge  of  one  district,  designated  and  appointed  by  the  circuit  j 

judge,  under  section  596  of  the  Revised  Statutes  of  the  United  States,  to  | 

hold  the  circuit  court  in  another  district,  in  aid  of  the  judge  of  that  dis-  | 

trict,  can,  while  holding  the  circuit  court  under  such  designation,  with  j 

or  without  the  consent  of  the  parties,  hear  and  dispose  of  a  criminal  case  I 

on  error  from  the  district  court.     The  district  judge  assigned  to  the  duty  j 

of  holding  the  circuit  court  did,  in  fact,  hear  and  decide  this  case  on  er- 
ror.    His  opinion  concludes  in  this  language: 

**My  conclusion  is  that  under  the  law  the  indictment  was  insufficient,  and 
the  conviction  thereunder  should  be  set  aside,  and  the  defendant  discharged. 
It  is  so  ordered,  as  any  further  prosecution  would  be  barred  by  the  statute  of 
limitations." 

Neither  this  order,  nor  its  equivalent,  has  been  entered  of  record;  and 
the  plaintiff  in  error  moves  that  such  an  entry  be  now  made  as  of  the 
date  of  the  judge's  order.  This  motion  is  resisted  by  the  district  attor- 
ney, who  moves  that  the  case  be  set  down  for  hearing  before  the  circuit 
judge  the  same  as  if  it  had  not  been  heard  and  decided  by  the  district 
judge  who  held  the  circuit  court  under  the  designation  and  appointment 
of  the  circuit  judge.  The  section  under  which  the  district  judge  was 
designated  reads  as  follows: 

"Sec.  596.  It  shall  be  the  duty  of  every  circnit  judge,  whenever  in  his 
judgment  the  public  interest  so  requires,  to  designate  and  appoint,  in  the 
manner  and  with  the  powers  provided  in  section  five  hundred  and  ninety-one» 
the  district  judge  of  any  judicial  district  within  his  circuit  to  hold  a  district 
or  circuit  court  in  the  place  or  in  aid  of  any  other  district  judge  within  the 
same  circuit." 
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It  will  be  observed  that  the  circuit  judge  is  to  designate  and  appoint 
the  district  judge  "in  the  manner  and  with  the  powers  provided  in  sec- 
tion five  hundred  and  ninety-one."  Section  591  provides  that,,  when  a 
district  judge  is  prevented  by  any  disability  from  holding  a  district  or 
circuit  court  in  his  district,  a  district  judge  of  another  district  may  be 
designated  and  appointed  "to  hold  said  courts,  and  to  discharge  all  the 
judicial  duties  of  the  judge  so  disabled."  Section  692  provides  that, 
where  there  is  an  accumulation  or  urgency  of  business  in  any  district, 
the  circuit  justice  or  circuit  judge — 

"May  designate  and  appoint  the  judge  of  any  other  district  in  the  same  cir- 
cuit to  have  and  exercise  within  the  district  first  named  thesame  powers  that 
are  vested  in  the  judge  thereof;  and  each  of  the  said  district  judges  may,  in 
CMse  of  such  appointment,  hold  separately,  at  tiie  same  time,  a  district  or  cir- 
cuit court  in  such  district,  and  discharge  all  the  judicial  duties  of  a  district 
judge  therein ;  but  no  such  judge  shall  hear  appeals  from  the  district  court." 

Section  614  of  the  Revised  Statutes  provides  that — 

"A  district  judge  sitting  in  a  circuit  court  shall  not  give  a  vote  in  any  case 
of  appeal  or  error  from  his  own  decision,  but  may  assign  the  reasons  for  such 
decision :  provided,  that  such  a  cause  may,  by  consent  of  parties,  be  heard 
and  disposed  of  by  him  when  holding  a  circuit  court  sitting  alone.  When  he 
holds  a  circuit  court  with  either  of  the  other  judges,  the  judgment  or  decree 
in  such  cases  shall  be  rendered  in  conformity  with  the  opinion  of  the  presiding 
justice  or  judge." 

It  is  believed  these  are  all  the  statutory  provisions  bearing  directly 
on  this  question.  These  sections  are  to  be  taken  together,  and  construed 
as  if  they  were  one  law.  So  construed,  the  law  is  that  the  district  judge 
of  one  district,  appointed  to  hold,  and  holding,  a  circuit  court  in  another 
district,  is  invested  with  the  same  powers  that  are  vested  by  law  in  the 
judge  of  the  district  in  which  the  court  is  held,  and  may  discharge  all 
the  judicial  duties  of  such  judge  in  the  circuit  court.  In  holding  the 
circuit  court,  he  sits  as  a  district,  and  not  as  a  circuit,  judge.  The  stat- 
ute clothes  him  with  the  jurisdiction  "to  discharge  all  the  judicial  duties 
of  the  judge"  of  the  district  in  which  the  court  is  held,  and  not  all  the 
judicial  duties  of  a  circuit  judge.  Embarrassment  may  sometimes  re- 
sult from  the  present  state  of  the  law  on  this  subject.  For  instance,  if 
the  district  judge  of  the  district  where  the  court  is  held  and  the  district 
judge  assigned  to  his  aid  sit  together  in  the  trial  of  a  cause  in  tlie  circuit 
court,  and  there  is  a  difference  of  opinion  between  them  as  to  any  ques- 
tion arising  in  the  trial  of  the  cause,  or  as  to  what  judgment  shall  be 
rendered,  there  is  no  statute  declaring  whose  opinion  shall  prevail. 
There  is,  indeed,  no  statute  saying  in  terms  that  they  shall  or  may  sit 
together.  Section  592  authorizes  them  to  "hold  separately,  at  the  same 
time,  a  district  or  a  circuit  court;"  and,  by  section  596,  the  assigned  judge 
is  authorized  "to  hold  a  district  or  circuit  court  in  the  place  or  in  aid  " 
of  the  judge  of  the  district.  The  statute  declares  whose  opinion  shall 
prevail  when  the  court  is  "held  by  a  circuit  justice  and  a  circuit  judge 
or  a  district  judge,  or  by  a  circuit  judge  and  a  district  judge ;"  but  no 
provision  is  made  for  a  difTerehce  of  opinion  betwee^  two  district  judges. 
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Section  660,  Rev.  St.  U.  S.  Nor  is  th6re  any  provision  for  a  certificate 
of  division  of  opinion  between  two  district  judges,  an  there  is  in  a  case 
of  a  difference  of  opinion  between  ''a  circuit  justice  and  a  circuit  judge 
or  a  district  judge,  or  by  a  circuit  judge  and  a  district  judge."  Sections 
652  and  693,  Rev.  St.  U.  S. 

It  was  early  decided  that  a  district  judge  could  not  sit  in  the  circuit 
court  on  a  writ  of  error  from  his  own  decision,  {U.S,v.  Lancaster  ^  5  Wheat. 
434;)  and  by  chapter  20  of  the  act  of  the  2d  of  April,  1852,  (10  U.  S. 
St.  5,)  embodied  in  section  592  of  the  Revised  Statutes,  it  was  enacted,  in 
reference  to  judges  assigned  to  hold  court  in  districts  other  than  their 
own,  under  that  statute,  that  "no  such  district  judge  shall  hear  appeals 
from  the  district  court."  But  by  the  later  act  of  March  2,  1867,  (chapter 
185,  §  2,  14  U.  S.  545,)  it  was  provided  that  a  cause  appealed  from 
the  district  to  the  circuit  court  might,  by  consent  of  parties,  "be  heard 
and  disposed  of  by  the  circuit  court  held  by  the  district  judge,"  in  the 
absence  of  the  associate  justice  allotted  to  the  district.  This  act,  with 
some  others,  is  incorporated  in  section  614  of  the  Revised  Statutes.  This 
act,  the  supreme  court  say,  was  enacted  "in  order  to  prevent  failure  or 
delay  of  justice."  U.  S.  v.  EmhoU,  105  U.  S.  414.  Under  the  provisions 
of  section  614,  a  district  judge  holding  the  circuit  court,  sitting  alone, 
™ay,  by  consent  of  parties,  hear  and  decide  an  appeal  or  writ  of  error 
from  his  own  decision.  If  the  district  judge  of  the  district,  when  hold- 
ing the  circuit  court,  may  hear  and  decide  an  appeal  or  writ  of  error 
from  the  district  court  by  the  consent  of  the  parties,  undoubtedly  the ' 
district  judge  assigned  to  hold  the  circuit  court  in  that  district  may  do 
the  same.  The  assigned  judge  is,  as  we  have  seen,  invested  with  all  the 
powers  and  jurisdiction  of  the  judge  of  the  district.  This  includes  the 
power  to  hear  and  decide,  by  consent  of  parties,  any  cause  pending  in 
the  circuit  court  on  appeal  or  writ  of  error  from  the  district  court.  It 
would  be  a  singularly  anomalous  condition  in  the  law  if  the  district  judge 
of  the  district,  holding  a  circuit  court,  could,  by  consent  of  the  parties, 
hear  an  appeal  or  >vrit  of  error  from  his  own  decision  in  the  district  court, 
and  a  district  judge  of  another  district,  appointed  to  hold  the  same  cir- 
cuit court,  could  not,  by  consent  of  the  parties,  hear  appeals  and  writs 
of  error  from  the  decisions  of  the  judge  of  that  district.  There  would 
seem  to  be  more  reason  for  denying  the  exercise  of  this  appellate  juria- 
diction  to  the  judge  who  decided  the  case  in  the  court  below  than  to  one 
who  had  no  previous  knowledge  of  the  same.  The  parties  have  a  right 
to  have  their  appeal  or  writ  of  error  heard  by  the  circuit  justice  or  the 
circuit  judge,  and  to  have  their  cause  continued  until  such  a  hearing  can 
be  had;  but  it  is  competent  for  them  by  consent  to  submit  to  a  hearing 
before  the  district  judge  who  tried  the  cause  in  the  district  court,  or  be- 
fore a  district  judge  assigned  to  hold  the  court  "in  the  place  or  in  aid  of" 
such  judge.  The  statute  is  silent  as  to  how  such  consent  shall  be  given 
or  proved,  but  there  can  be  but  little  doubt  as  to  the  proper  rule.  Where 
the  record  shows  that  the  parties  appeared  and  argued  and  submitted 
their  case,  it  will  be  presumed  that  they  did  so  voluntarily,  and  by  con- 
sent.  Whether  that  presumption  is  conclusive,  it  is  not  necessary  in  this 
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case  to  decide.     See  l%e  Alaska,  85  Fed.  Rep.  555,  557.     In  this  case 
tbe  coDBent  is  not  denied  but  admitted. 

It  is  expressly  stated  in  tbe  agreed  statement  of  foots  that  the  "cause 
and  the  errors  alleged  were  submitted"  to  Judge  Philupb  "on  motion  of 
plaintiff  in  error,  and  with  the  consent  of  the  United  States  of  America." 
Let  the  judgment  of  Judge  Phillips  in  the  case  be  entered  of  record  as 
of  the  date  it  was  made. 


Foster  et  al.  v.  Ballenbebq  et  oL 

{CircuU  C<yuf%  S,  D.  Ohio,  W.  D.    October  29, 1890.) 

brJUHonoK-*WHBN  Granted. 

A  preliminary  injunction  will  not  be  granted  to  compel  the  lessees  of  an  opera- 
house  to  allow  the  complainants  to  use  the  house  in  accordance  with  a  contrsct 
therefor,  where  such  injunction  would  compel  the  lessees  to  break  a  similar  con- 
tract  made  by  them  with  an  innocent  third  party,  and  the  complainants  cannot  use 
the  house  with  profit  to  themselves. 

In  Equity.     On  motion  for  preliminary  injunction. 
Ramsey,  MaxuM  &  Ramsey,  for  complainants. 
Rankini  D.  Jones,  for  defendants. 

Sage,  J.,  (cfraJUy.')  The  bill  was  filed  yesterday j  and  a  motion  for  a 
preliminary  injunction  argued.  The  complainants  aver  that  on  the  25th 
day  of  August,  1890,  they  entered  into  a  contract  in  writing  with  the 
defendant  Tx>uis  Ballenberg,  who  signed  it  by  the  hand  of  Paul  F.  Nich- 
olson, agent,  and  who,  although  contracting  id<his  own  name,  was  act- 
ing for  himself  and  his  co-defendant,  Powell-Crosley,  whereby  it  was 
agreed  that  the  complainants,  being  proprietors  and  managers  of  an  op- 
era company  known  as  the  "Boston  Ideal  Opera  Company,"  should,  on 
November  3,  1890,  begin  the  rendition  of  the  opera  of '^Fauvette"  in 
the  hall  of  the  opera-house  in  Cincinnati  known  as  "Pike's  OperarHouse," 
•of  which  the  defendants  Crosley  and  BaUenberg  were  in  possession  as 
lessees  or  otherwise,  having  full  control  thereof,  and  power  to  let  the 
same  for  the  purposes  contemplated  by  the  said  contract.  The  bill  avers 
that  by  the  terms  of  the  contract  said  performances  should  begin  on  the 
3d  day  of  November,  1890,  and  continue  until  Saturday,  November  8, 
inclusive;  there  *being  one  performance  each  day,  and  one  matinee. 
After  setting  forth  the  details  of  the  contract,  which  provided,  among 
•other  things,  that  the  complainants  should  receive  70  per  centum  and 
the  defendants  30  per  centum  of  the  gross  proceeds  of  said  performances, 
the  complainants  aver  that  said  opera-house  has  not  for  several  years 
been  used  as  an  opera-house  or  theater,  that  it  was  being  remodeled  and 
refitted,  and  that  it  was  to  be  reopened  as  an  opera-house  on  the  date 
aforesaid  of  said  first  performance,  and  that  it  was  stipulated  in  the 
•contract  that  the  rendition  of  the  opera  of  "Fauvette"  by  the  complain- 
4int8,  with  their  company,  should  be  the  first  performance  to  be  given 
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in  said  opera-house  upon  its  reopening.  It  is  further  averred  that  an 
important  advantage  attaches  to  the  company  enjoying  the  privilege  of 
opening  a  new  house,  for  the  reason  that  public  attention  is  much  at- 
.  tracted  to  an  event  of  that  character,  and  the  houses  are  better  filled 
upon  such  occasions  than  at-  other  times;  and  that,  in  view  of  this  ad- 
vantage, the  complainants  consented  to  a  smaller  proportion  of  the  gross 
proceeds  than  they  other^vise  would  have  been  willing  to  accept.  It  ia 
further  a\  erred  that,  notwithstanding  the  premises,  the  defendants  have 
announced  their  purpose  to  break  the  said  engagement,  and  have  already 
advertised  a  performance  to  be  given  by  another  company,  beginning  on 
the  3d  of  November,  and  to  continue  throughout  that  week,  and  that  de- 
fendants now  refuse  to  allow  the  complainants  to  perform  their  said  con- 
tract, and  have  so  notified  complainants,  and  threaten  to  exclude  them  and 
their  company  from  said  opera-house  at  the  dates  named.  It  is  further 
averred  that  the  Boston  Ideal  Company  enjoys  a  high  reputation,  and 
that  the  refusal  of  the  defendants  to  allow  the  said  performance  will  be 
an  irreparable  injury  to  the  complainants  and  to  said  company.  The 
prayer  of  the  bill  is  that  the  defendants  may  be  enjoined  from  permit- 
ting the  use  of  said  opera-house  during  the  period  aforesaid  by  any  other 
person  or  persons,  and  from  permitting  any  other  performance  to  be 
given  therein,  and  that  they  be  enjoined  from  refusing  to  allow  complain- 
ants to  give  said  performance  of  said  opera,  in  pursuance  of  the  terms  of 
said  contract,  and  that  they  be  required  to  do  and  perform  all  things  re- 
quired of  them  under  said  agreement,  as  therein  set  forth.  As  an  al- 
ternative prayer,  the  complainants  pray  that,  if  the  court  shall  be  of 
opinion  that  it  is  not  able,  according  to  the  course  of  equity  proceedings, 
to  order  the  defendants  to  comply  specifically  with  the  details  of  said 
contract,  the  court  shaH  order  that  the  complainants  may  take  pos- 
session of  the  opera-house,  and  furnish  all  things  which,  under  said  con- 
tract, the  defendants  were  to  furnish,  and  that  upon  final  hearing  the 
court  shall  decree  that  the  defendants  shall  pay  the  expenses  thereof, 
and  for  all  other  necessary  and  proper  relief. 

I  have  given  to  the  examination  of  this  case  such  care  and  attention 
as  has  been  possible  in  the  short  time  afforded  me.  It  appears  from  the 
affidavits  upon  file  that  the  defendant  Ballenberg  was,  at  the  date  of  the 
contract  set  forth  in  the  bill,  in  the  employ  of  the  defendant  Crosley,  but 
that  he  had  no  interest  whatever  in  the  lease  of  the  opera-house.  It  ap- 
pears from  the  affidavits  of  Ballenberg  and  x>i  Crosley  that  Ballenberg  had 
in  fact  no  authority  to  make  contracts  for  the  services  of  theatrical  or 
operatic  troupes.  He  was  authorized  to  receive  propositions,  and  com- 
municate them  to  Crosley;  but  no  contract  was  to  be  made  without  the 
express  approval  of  Crosley.  It  is  not  claimed  that  the  contract  in  this 
case  was  so  approved,  and  it  is  claimed  that  it  must  fall,  so  far  as  Mr. 
Crosley  is  concerned,  because  not  within  the  authority  conferred  upon 
Ballenberg.  Upon  this  point,  it  seems  to  me  that  the  manager  of  a  thea- 
ter or  opera-house  occupies  the  position  of  a  general  agent,  and  therefore 
that  a  special  limitation  of  his  authority  not  communicated  to  or  known 
by  the  pianager  of  a  troupe  with  which  he  in  fact  makes  a  contract  in  the 
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name  and  on  behalf  of  his  principal,  or  as  manager,  would  not  render 
the  contract  invalid,  it  being  within  the  genoral  scope  of  his  authority  as 
manager.  But  the  contract  in  this  case,  which  is  attached  to  the  affida- 
vit of  the  complainant  Foster,  is,  in  terms,  with  Louis  Ballenberg  in- 
dividually. Moreover,  the  bill  makes  Ballenberg  a  defendant  as  a  prin- 
cipal, in  joint  possession  of  the  opera-house  x^ith  Crosley,  as  co-lessee, 
or  otherwise.  It  is  signed,  "Louis  Ballenberg,  per  Paul  F.  Nicholson, 
Agent."  It  appears  affirmatively  by  the  affidavit  of  Crosley  that  he  never  - 
consented  to  or  recognized  the  contract,  nor  did  he  even  know  of  it  until 
after  the  controversy  upon  which  this  litigation  is  founded  arose.  Now, 
while  it  is  true  that  an  undisclosed  principal  may  be  held  to  the  per- 
formance of  a  contract  made  by  his  agent  in  his  own  name,  I  am  strongly 
inclined  to  the  opinion  that  that  can  only  be  done  by  showing  that  the 
execution  of  the  contract  was  within  the  actual  authority  of  the  agent, 
inasmuch  as  in  such  case  the  contract  was  made  with  the  agent  as  prin- 
cipal, and  must  be  presumed  to  have  been  made  relying  on  him  alone, 
and  not  upon Jthe  authority  implied  from  the  scope  of  a  general  agency. 
But  I  am  not  disposed  to  put  the  decision  of  this  case  upon  that  ground, 
nor  am  I  disposed  to  enter  upon  the  consideration  of  the  controverted 
questions  of  fact  respecting  the  condition  of  the  Boston  Ideal  Opera  Com- 
pany, and  its  qualifications  to  render  the  opera  in  style  requisite  for  suc- 
cessful performances.  It  is  claimed  on  behalf  of  the  defendants  that,  by 
reason  of  a  change  of  conductors,  .and  the  retirement  from  the  troupe 
of  certain  leading;  singers  and  of  members  of  the  chorus,  the  troupe 
was  so  weakened  as  not  to  be  in  condition  to  give  performances  that 
would  draw  paying  houses.  It  is  true  that  it  is  not  claimed  that  these 
deficiencies  are  anything  mor^  than  temporary,  but  it  is  insisted  that 
they  are  of  so  recent  date  that  the  troupe  could  not  be  restored  to  its 
own  proper  standard  in  time  for  these  performances.  On  the  other  hand, 
it  is  insisted  that  the  defendants  are  bound  by  the  contract  to  accept  the 
services  of  the  troupe,  even  if  the  complaints  made  were  well  founded 
in  fact,  which  they  deny.  I  do  not  agree  to  this  proposition.  I  think 
such  a  contract  calls  for  a  full  troupe,  up  to  its  ordinary  standard,  just 
as  the  contract  for  the  services  of  a  physician  is  a  contract  for  the  exer- 
cise, not  only  of  the  ordinary  skill  of  the  profession,  but  of  the  skill 
which  he  possesses,  although  ..he  may  be  far  above  the  average.  But  if 
the  contract  is  for  the  services  of  a  troupe,  it  cannot  be  avoided  by  aver- 
ring that  the  performances  of  the  troupe  are  not  up  to  the  standard  of 
excellence  recognized  as  necessary  at  the  theater  where  the  services  were 
to  be  rendered.  The  person  engaging  the  troupe  is  bound,  in  the  ab- 
sence of  misrepresentation  or  fraud,  to  accept  its  performances  if  they 
are  up  to  its  own  standard.  The  affidavits  as  to  the  condition  of  the  com- 
plainants' troupe  are  conflicting.  It  is  denied  on  their  behalf  that  any 
changes  have  been  made  excepting  for  the  better,  and  it  is  claimed  that, 
as  to  the  conductor,  the  leading  singers,  and  the  chorus,  the  troupe  is  as 
good  as  it  ever  has  been,  if  not  better.  I  shall  not  undertake  to  settle 
the  dispute  upon  this  feature  of  the  case.  It  seems  to  me  that  other 
considerations,  to  which  I  shall  now  advert,  are  decisive* 


Digitized  by 


Google 


824  FEDERAL  REPORTER,  vol.  48. 

It  appears  as  an  undisputed  fact  that  the  defendant  Crosley  has  en- 
gaged another  troupe  for  the*  time  covered  by  the  contract  under  which 
the  complainants  make  their  claim.  It  is  not  pretended  that  that  other 
troupe  has  had  any  knowledge  or  notice  of  the  facts  of  this  controversy. 
They  are  advertised,  and  their  bills  are  posted  throughout  the  city. 
The  theater  is  to  be  opened  five  days  from  this  time.  It  appears, 
also,  from  the  affidavits  submitted  on  behalf  of  the  defendants,  that  no 
scenery  has  been  prepared  suitable  for  the  operas  which  the  complainants 
desire  to  produce,  and  that  it  cannot  be  prepared  in  time  for  performances 
next  week.  The  complainants  are  asking  the  court  to  compel  the  defend- 
ants to  break  off  this  last  engagement,  and  inflict  the  same  kind  of  injury 
upon  the  other  troupe  that  they  complain  of  in  their  own  case.  It  seems 
to  me  that  the  result  would  be  almost  necessarily  disastrous  to  all  par- 
ties. The  theatrical  troupe  would  be  thrown  out  of  a  week's  engagement 
too  late  to  make  any  other  engagement,  and  the  complainants  would  be 
without  the  time  necessary  to  so  advertise  their  performances  as  to  secure 
paying  audiences;  and  inasmuch  as  by  the  terms  of  their  Contract  they 
are  to  pay  their  own  expenses,  which  it  is  stated  are  $3,000  per  week,  it 
is  at  least  doubtful  whether  they  would  not  lose  money,  instead  of  profit- 
ing, by  their  engagement.  The  granting  of  a  temporary  injunction  is 
within  the  discretion  of  the  court.  It  has  been  held  that  where  it  will 
do  the  complainants  little  good  and  the  defendants  much  harm  it  will 
not  be  granted,  and  where  it  will  injure  the  defendants  more  than  it  will 
benefit  the  complainants  it  will  not  be  granted.  I  am  satisfied  that  this 
is  a  case  which  &1l8  within  these  rulings,  and  I  therefore  overrule  the 
motion  for  a  preliminary  injunction. 

I  suppose  that  this  practically  disposes  of  the  case,  and  that  the  bill 
might  as  well  be  dismissed;  but,  as  counsel  for  the  complainants  is  not 
present,  I  will  not  now  make  an  order  to  that  effect. 


Osborne  et  al.  v.  Wisconsin  Cent.  R.  Co. 

iCircuU  Court,  W.  D.  WUconain,    September  15, 1890.) 

Injunction— Multiplicity  op  Burrs. 

The  plaintiffs,  respectively,  are  in  the  possession,  and  claim  to  be  the  owners,  of 
tracts  of  land  acouired  by  them  under  the  homestead  and  pre-emption  IrfWs  of  the 
United  States.  These  lands  are  aU  claimed  by  the  Wisconsin  Central  Railroad 
Company  as  part  of  its  place  lands  as  defined  by  an  act  of  congress  passed  in  1S64. 
The  company  has  heretofore  brought  separate  actions  of  ejectment  against  three  of 
the  plaintiffs,  and  was  unsuccessful.  Nevertheless,  it  threatened  to  bring  actions 
of  ejectment  against  each  of  the  other  plaintiffSj  as  well  as  actions  of  trespass  for 
Injuries  in  cutting  timber,  unless  they  voluntarily  surrendered  possession  of  the 
lands  respectively  held  by  them.  The  dispute  between  the  railroad  company  and 
each  of  the  plaintiffs  depends  upon  precisely  the  same  questions  of  law,  and  upon 
the  same  facts.  The  plaintiffs  have  a  common  source  of  title,  and  the  daim  of 
the  company  is  good  or  bad  against  all,  as  it  may  be  good  or  bad  against  any 
one,  of  the  plaintiffs.  Held  that,  in  order  to  avoid  multiplicitv  of  actions,  the 
Issues  may  be  determined  in  a  single  suit)  in  equity,  in  which  the  holders  of  the 
different  tracts  may  unite  as  plaintiffs;  the  case  belonging  to  the  olaas  **whero 
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a  Dumber  of  persons  have  seoarate  and  indlTldval  claims  and  rights  of  aotton 
against  the  same  party,  but  slu  arise  from  some  common  cause,  are  governed  by 
the  same  legal  rule,  and  involye  similar  facta,  and  the  whole  matter  might  be  set- 
tied  in  a  single  suit  brought  by  all  these  persons  uniting  as  co-plaintiffs,  or  one  of  the 
persons  suing  on  behalf  of  the  others. " 

In  Eqnity. 

Geo.  0.  Oreene  and  A,  W.  WeUbrod^  for  complainants. 

Pumey  Jc  Sanborn,  W.  F.  VBa«,  and  George  A.  Jenks^  for  defendant. 

Before  Harlan,  Justice,  and  Bonn,  J. 

Hablan,  Justice.  For  the  purpose  of  aiding  in  the  construction  of 
<»rtain  railroads  in  Wisconsin,  among  others,  a  branch  extending  from 
a  point  north  of  St.  Croix  river  or  lake  to  Bayfield,  congress,  by  an  act 
approved  June  3,  1856,  granted  to  that  state  every  alternate  section  of 
land,  designated  by  odd  numbers,  for  six  sections  in  width  on  each 
^ide  of  said  roads,  respectively,  with  indemnity  limits  of  15  miles  from  the 
line  of  each  road.     11  St.  20. 

The  map  of  definite  location  of  the  road  to  Bayfield  was  filed  July  17, 
1858,  and  was  approved  by  the  secretary  of  the  interior. 

By  the  first  section  of  an  act  of  congress  approved  May  6,  1864,  the 
place  limits  of  the  Bayfield  branch  were  enlarged  to  10  sections  in  width 
of  lands  on  each  side,  with  indemnity  limits  of  20  miles;  and,  by  the 
third  section  of  the  same  act,  a  distinct  grant  of  the  same  number  of  sec- 
tions, with  like  indemnity  limits,  was  made  to  aid  in  the  construction 
of  another  road, — the  one  now  owned  and  operated  by  the  Wisconsin 
•Central  Railroad  Company,  and  whose  northern  terminus  is  at  Ashland, 
Wis.  The  sixth  section  excluded  from  the  operation  of  the  act,  ex- 
cept for  purposes  of  right  of  way,  mineral  lands,  and  "any  and  all 
lands  reserved  to  the  United  States  by  any  act  of  congress,  for  the  purpose 
of  aiding  in  any  object  of  internal  improvement,  or  in  any  manner  for 
any  purpose  whatever."     13  St.  66. 

When  the  act  of  1864  was  passed,  there  were  in  force  certain  orders 
of  the  land  department,  withdrawing  from  saleror  location,  for  any  pur- 
pose whatever,  all  the  lands  within  the  original  15-mile  indemnity  limits 
of  the  Bayfield  road,  as  defined  by  the  act  of  1856.  These  orders  were 
made  after  the  map  of  definite  location  of  that  road  had  been  filed  and 
approved,  and  to  the  end  that  deficiencies  ascertained  in  its  place  limits, 
as  originally  defined,  might  be  supplied  from  such  indemnity  lands. 

What  was  done  by  the  state,  by  the  land  department,  and  by  railroad 
oompanies,  under  or  in  execution  of  the  acts  of  1856  and  1864,  is  fully 
stated  in  the  opinion  just  filed  in  the  case  in  ejectment  of  Railroad  Co. 
T.  Forsyihey  post,  867. 

The  respective  plaintiffs  in  the  present  suit  claim  to  own,  and  are  in 
possession  of,  tracts  of  land,  each  one  of  which  is  within  the  original  15- 
mile  indemnity  limits  of  the  Bayfield  road,  and  also  within  the  place 
limits  of  the  Wisconsin  Central  road,  as  defined  by  the  third  section  of 
the  act  of  1864;  in  other  words,  the  original  indemnity  limits  of  the 
Bayfield  road,  and  the  place  limits  of  the  Wisconsin  Central  Railroad, 
overlap  each  other  as  to  the  lands  in  dispute.     These  lands  were  recently 
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held  by  the  land  department  to  be  open  to  entry  under  the  homestead  and 
pre-emption  laws  of  the  United  States,  and,  with  its  permission,  were 
entered  by  the  plaintiffs. 

The  Wisconsin  Central  Railroad  Company  construes  the  act  of  1864 
as  granting  all  the  lands  within  the  place  limits  of  its  road*  It 
claims  that  such  part  of  those  lands  as  fell  within  the  original  in- 
demnity limits  of  the  Bayfield  road,  and  were,  prior  to  1864,  with- 
drawn by  the  secretary  of  the  interior  from  sale  or  location,  were  not, 
by  reason  of  such  withdrawal,  and  within  the  meaning  of  the  sixth  sec- 
tion of  the  act  of  1864,  "reserved  to  the  United  States;"  and,  having 
obtained  patents  from  the  state,  it  brought  separate  actions  of  ejectment 
against  W.  0.  Forsythe,  L.  W.  Lentz,  and  E.  A.  Bekken,  three  of  the 
plaintiffs  in  the  present  suit.  In  these  three  actions,  the  court  has  de- 
cided that  the  law  was  for  the  defendants,  and  has  set  aside  the  verdicts 
rendered  therein  for  the  compan3\  The  bill  in  the  present  suit  alleges 
that  the  company  threatens  to  bring  actions  of  ejectment  against  each  of 
the  other  plaintiffs,  and  also  actions  of  trespass  against  all  the  plaintiff's  for 
injuries  in  cutting  timber,  unless  they  voluntarily  surrender  possession 
of  the  lands  respectively  held  by  them. 

The  issues  between  the  railroad  company  and  each  of  the  plaintiffs 
depend  upon  precisely  the  same  questions  of  law  and  upon  the  same 
facts.  The  relief  asked  is  that  these  issues  may  be  determined  in  a 
single  action,  and  that  the  railroad  company  be  enjoined  from  prosecut- 
ing the  actions  of  ejectment  already  brought,  or  any  .action  of  ejectment 
for  the  recovery  of  said  lands,  or  any  action  of  trespass  in  respect  thereto. 

The  demurrer  to  the  bill  presents  the  question  whether  the  case  is  one 
justifying  the  intervention  of  a  court  of  equity,  or  whether  the  question 
of  title  to  each  tract — ^all  the  tracts  being  within  a  larger  boundary,  and  . 
the  whole  being  claimefd  by  the  railroad  company  as  a  part  of  its  place 
lands  under  the  act  of  1864 — must  be  determined  in  separate  actions 
of  ejectment  against  the  respective  plaintiffs. 

We  are  of  the  opinion  that  the  objection  to  the  bill  is  not  well  taken. 
Were  the  lands  held  by  the  plaintiffs  granted  by  the  act  of  congress  of 
1864  for  the  benefit  of  the  road  named  in  its  third  section,  or  were  they, 
when  that  act  was  passed,  by  reason  of  their  having  been  previously 
withdrawn  from  sale  or  location,  "reserved  to  the  United  States,"  and 
therefore,  within  the  meaning  of  the  sixth  section,  excluded  from  the 
grant  made  by  the  third  section?  If,  when  the  act  of  1864  was  passed, 
they  were  "reserved  to  the  United  States,"  the  law  is  for  each  of  the 
plaintiffs.  While  the  plaintiffs  have  separate  and  distinct  interests  be- 
cause of  their  respective  claims  of  ownership  of  separate  and  distinct 
tracts  of  land,  the}'  have  a  community  of  interest  in  the  subject-matter 
of  the  controversy  relating  to  these  lands,  and  a  common  source  of  title, 
namely,  the  action  of  the  land  department  opening  these  lands  for  entry 
under  the  homestead  and  pre-emption  laws  of  the  United  States.  They 
have  thus  a  community  of  interest  in  the  questions  of  law  and  fact  upon 
which  the  issue  between  the  railroad  company  and  eacli  plaintiff  de- 
pends.    The  company^s  claim  is  good  or  bad  against  all  the  plaintiffs, 
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as  it  may  be  good  or  bad  against  any  one  of  them;  and  yet  a  ]udgmi>nt 
in  favor  of  one,  in  an  action  of  ejectment  brought  by  the  company, 
would  not  avail  the  others  in  separate  actions  of  ejectment  against  them. 
The  case  is  peculiarly  one  in  which  the  jurisdiction  of  a-court  of  equity 
may  be  invoked  in  order  to  avoid  a  multiplicity  of  suits.  It  belongs  to 
the  class  "  where  a  number  of  persons  have  separate  and  individual  claims 
and  rights  of  action  against  the  same  party,  but  all  arise  ir6m  some  com- 
mon cause,  are  governed  by  the  same  legal  rule,  and  involve  similar 
facts,  and  the  whole  matter  might  be  settled  in  a  single  suit  brought  by 
all  these  persons  uniting  as  co-plaintiffs,  or  one  of  the  persons  suing  on 
behalf  of  the  others,  of  even  by  one  person  suing  for  himself  ^lone."  1 
Pom.  Eq.  Jur.  §§  245,  255,  257,  268,  269,  273,  and  authorities  cited  in 
notes  to  these  sections.  Orews  v.  Burcham^  1  Black,  352,  357.  In  such 
cases  the  plaintiffs  are  united  by  a  common  tie,  created  by  identity  of  in- 
terest in  the  decision  of  the  same  questions  of  law  and  of  fact,  and  have 
a  common  adversary.  The  fact  that  the  several  tracts  of  land  here  in 
dispute  were  entered  at  different  dates,  and  by  different  persons,  is  of  no 
consequence,  as  the  validity  of  each  entry,  as  against  the  railroad  com- 
pany, depends  upon  precisely  the  same  questions  of  law  and  fact. 

Upon  the  merits,  as  disclosed  by  the  bill,  the  case  is  within  the  de- 
cision just  rendered  in  Railroad  Go.  v.  ForsythCj  post,  867. 

The  demurrer  is  overruled,  and  the  defendant  will  answer.  Let  an 
injunction  issue  as  prayed  for, 

BuNNy  J. 9  concurring. 


Illingworth  v.  Spauldino  et  ci. 
{Oircvit  Court,  JD.  New  Jersey.    September  SB,  1890.) 

,  BSFOmCATION  OF  CONTRACTS— PAROL  EtIDEWCB. 

In  a  suit  to  rescind  or  reform  a  contract  of  license  for  the  nse  of  ** guides**  for 
guiding  rods  in  their  passage  through  sorface^pblishihg  machines,  it  appeared 
that,  at  the  time  the  license  was  granted^  plaintiff  was  the  patentee  of  the  guides, 
and  that  defendants  were  using  them  m  a  machine  then  in  operation,  and  that 
plaintiff  threatened  suit  to  enjoin  defendants  from  infringing  his  patent.  This 
suit  was  compromised,  and  plaintiff  granted  defendants  a  license  "^to  use  my  pat- 
ent guides  for  disk- rolling  machines,  •  «  *  the  said  license  to  become  theirs, 
their  heirs'  or  assigns',  forever. "  Subsequently  defendants  erected  another  ma- 
chine, and  manufactured  and  used  plaintiff's  guides  on  it.  Held,  that  the  terms  of 
the  license  were  plain,  and  unambiguous  and  did  not  restrict  defendants  to  the 
privilege  of  using  the  guides  only  on  the  machine  in  operation  when  it  was  granted, 
bat  gave  them  the  right  to  use  them  on  any  machines  they  might  subsequently 
erect. 
,  Same— Evidence. 

The  fact  that  the  license  was  granted  upon  the  compromise  of  a  suit  for  the  In- 
fringement of  the  patent,  by  the  use  of  only  one  pair  oi  guides  on  a  single  machine, 
should  not  restrict  the  obvious  meaning  of  the  terms  used  in  the  license,  especially 
when  the  bill  in  the  suit  for  infringement  alleged  **that  defendants  had  made  one 
machine,  employing  said  invention,  [plaintiff's  guides,]  and  that  they  were  threat- 
ening to  make  and  use  the  aforesaid  machines  in  large  quantities. " 
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Nor  will  such  contract  be  rescinded  on  the  gronnd  of  fraud  or  mistake,  when  it 
appears  that  plaintiff  agreed  to  the  terms  of  the  license  34  hours  before  he  executed 
It;  that  it  was  drawn  In  accordance  with  these  terms  by  one  of  defendants,  who 
read  it  to  plaintiff  when  he  brought  It  to  him  for  execution;  a^d  that  plaintiff  him- 
self read  it  and  executed  It  Immediately,  without  expressing  any  dissatisfaction^ 
and  rejected  the  offer  of  his  counsel  to  revise  it. 

4.  LlOBNSB— OONSTBUGTION  OF  TbBMS. 

The  license  to  ** use'* includes  the  right  to  make  for  use,  as  without  such  right  the 
license  would  be  nugatory. 

In  Equity. 

J.  C.  Qayton^  for  complainant. 

R.  ByingUm  and  Uiomas  N.  McOarter,  for  defendants. 

Green,  J.  The  primary  object  of  this  suit  is  to  obtain  the  reforma- 
tion or  the  rescission  of  a  certain  contract  of  li.^nse,  entered  into  by  th& 
complainant  and  the  defendants  on  or  about  the  22d  day  of  April,  1882, 
wherein  and  whereby  the  complainant  granted  to  the  defendants  the 
right  to  use  certain  "guides"  for  guiding  rods  in  their  passage  through 
surface-polishing  machines,  of  which  the  complafnant  was  the  first  in- 
ventor, and  for  which  invention  he  had  obtained  letters  patent  on  the 
4th  day  of  August,  1874.  It  appears  from  the  proofs  in  the  cause  that, 
in  1881,  the  defendants,  without  the  license  and  against  the  will  of  the- 
complainant,  and  in  technical  infringement  of  his  letters  patent,  did  con- 
struct and  use  certain  guides  upon  one  polishing  machine  which  they 
were  operating,  which  were  in  all  respects  similar  to  the  guides  invented 
by  the  complainant.  Discovering  this,  the  complainant  threatened 
them  with  a  suit  in  equity  to  enjoin  such  use,  and  to  compel  the  defend- 
ants  to  account  for  such  profits  as  might  have  accrued  to  them  from  it. 
Negotiations,  however,  between  the  parties,  resulted  in  an  amicable  ar- 
rangement of  the  matters  in  dispute.  The  suit  was  abandoned,  and  the 
defendants  accepted  a  license  to  use  the  guides.  That  license  is  in  the  . 
words  following: 

"For  and  in  consideration  of  five  thousand  dollars  ($5,000)  to  be  paid  as 
hereinafter  specified,  I,  John  lUingworth,  of  Newark,  Essex  county,  New 
Jersey,  do  hereby  grant  to  Spaulding,  Jennings  &  Co.,  of  West  Bergen,  New 
Jersey,  a  perpetual  Ucense  to  use  my  patent  guides  for  disk-rolling  macliines, 
as  described  in  U.  S.  patent  No.  153,677,  the  said  license  to  become  theirs, 
their  heirs'  or  assigns',  forever.  The  conditions  of  the  payment  of  the  abov» 
sum  are  as  follows:  One  dollar  cash  down;  one-third  of  the  balance,  or 
$1,666.88,  in  three  months  from  this  date;  oae-third,  or  Sl<666.83.  in  nine 
months  from  this  date;  and  one-third,  or  SI, 666.33,  in  twelve  months  from 
this  date.  Notes  for  the  sums  are  this  day  given  said  Illing  worth  by  said  Spauld- 
ing, Jennings  &  Co.  For  themselves,  Spaulding,  Jennings  &  Co.,  as  members 
of  the  pool  now  con trolli  ng  the  Reese  patent  disk-rolli  ng  machines,  hereby  agree 
to  withhold  all  support  and  encouragement  from  Jacob  Heese,  in  any  or  all 
attempts  which  he  may  make  to  recover  damages  in  the  courts  from  the  said 
John  lUingworth,  by  the  alleged  infringement  of  patent." 

Under  this  license,  the  defendants  continued  to  use  the  guides  which 
they  had  previously  placed  upon  their  polishing  machine,  for  about  five 
years.     At  this  time  the  increase  of  their  business  compelled  the  defend- 
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ants  to  build  a  new  and  a  second  polishing  machine,  to  which  they  af- 
fixed the  complainant's  guides,  made  according  to  his  letters  patent,  by 
themselves.  To  this  new  use  the  complainant  objects.  He  claims  that 
the  true  intent  and  meaning  of  the  license  which  he  had  granted  was 
simply  to  authorize  and  make  lawful  the  use  of  the  one  pair  of  guides 
on  that  particular  machine,  upon  which,  before  then,  they  had  been  un- 
lawfully used;  that  the  license  in  no  wise  authorized  them  to  make  the 
guides;  and  that  this  new  construction  and  use  constituted  a  deliberate 
infringement  of  his  letters  patent.  And  he  further  insists  that  the  terms 
of  the  license  are  so  vague  and  uncertain,  and  that  it  was  obtained  un- 
der such  peculiar  circumstances,  as  to  require,  the  consideration  of  parol 
evidence,  for  the  purpose  of  construing  i,t,  and  reforming  it,  so  that  its 
vagueness  may  be  overcome.  And,  lastly,  that  the  proofs  are  so  strongly 
evident  of  mistake  or  fraud  that  the  license  should  be  rescinded,  and  a 
new  one  be  executed,  expressing  the  real  intent  and  meaning  of  the  parties. 
The  prayer  of  the  bill  is  in  accordance  with  these  allegations. 

The  defendants  in  their  answer,  which  is  under  oath,  deny,  in  em- 
phatic terms,  any  fraud  or  mistake  in  the  inception  of  the  contract,  and 
claim  that  the  license  is  in  its  terms  clear,  distinct,  positive,  and  general, 
and  amply  justifies  the  act  of  which  the  complainant  in  his  bill  com- 
plains. There  is  nothing  in  the  nature  of  a  license  in  writing  to  place 
it  outside  the  well-known  rules  of  construction  which  are  applicable  to 
other  contracts  in  writing.  The  writing  itself  is  considered  the  ample 
and  conclusive  evidence  of  the  final  agreement  of  the  parties  thereto,  and 
parol  testimony  to  vary  its  terms  is  rigidly  excluded.  It  is  not  the  prov- 
ince of  the  court  to  make  new  contracts  for  parties,  at  the  whim  of  one 
or  the  other.  Rather  is  it  the  dut\'  of  the  court  to  enforce  literally  the 
contract  as  it  appears,  unless  indeed  its  unconscionable  character  or  con- 
ditions, or  its  fraudulent  inception,  or  its  evidence  of  the  jnutual  mis- 
take of  the  contracting  parties,  is  so  clear  as  to  justify  an  appeal  to  the 
conscience  of  a  court  of  equity.  A  critical  examination  of  the  license 
now  before  the  court  seems  to  justify  the  claim  of  the  defendants  that  it 
is  general  in  its  character.  In  terms  it  grants  to  the  defendants  "a  per- 
petual license  to  use  my  [the  complainant's]  patent  guides  for  disk-roll- 
ing machines,  as  described  in  U.  S.  patent  No.  153,677,  the  said  license 
to  become  theirs,  their  heirs'  or  assigns',  forever."  Inartistic^lly  as  the  li- 
cense may  be  drafted,  its  plain,  common-sense  meaning  is  too  clear  to 
be  clouded  even  by  the  very  acute  and  able  argument  of  counsel.  The 
Krant  was  the  right  to  use  patent  guides  forever.  The  guides  were  in- 
tended for,  and  were  to  be  used  upon,  or  in  connection  with,  disk-rolling 
machines.  Not  only  was  this  right  to  be  the  defendants',  but  their  heirs 
or  assigns  were  admitted  to  a  participation  in  the  benefits  of  the  license. 
How  could  stronger  language  be  chosen  to  express  the  unlimited  use? 
What  word  or  phrase  can  be  singled  out,  which  suggests  limitation  of 
the  grant?  It  will  not  do  to  ask  the  court  so  to  construe  a  writing  that 
doubt  may  thereby  be  incorporated  between  its  lines.  Words  are  to  be 
taken  in  their  usual  sense  and  significance.  A  license  to  use  patent 
guides  generally,  for  disk-rolling  machines  generally,  cannot,  by  any 
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known  rules  of  construction,  be  limited  to  the  use  of  a  "single  pair  of 
guides"  upon  a  single  machine. 

Upon  the  argument,  it  was  strenuously  insisted  that  the  admitted  cir- 
cumstances which  led  up  to  the  granting  of  the  license  clearly  show  the 
object  of  the  complainant  and  of  the  defendants  to  be,  to  legaJize,  by  the 
license,  the  use  of  one  pair  of  guides  only.  These  circumstances,  so  relieii 
upon,  are  the  previous  infringement  by  the  defendants,  by  the  making 
and  by  the  use  of  one  pair  of  guides  for  one  machine  only,  the  threatened 
suit  for  that  infringement,  and  the  negotiations  for  the  settlement  of  that 
suit  which  resulted  in  this  license.  The  argument  is  plausible,  but  the 
answer  to  it  is,  first,  that  the  words  used  by  the  grantor  do  not  harmonize 
with  the  theory.  Starting  with  the  assumption  that  all  the  defendants 
asked,  and  all  the  complainant  granted,  was  the  right  to  use  one  existing 
pjir  of  guides,  how  very  easy  it  would  have  been  to  have  used  words 
which  would  have  efiPectually  limited  the  license;  and,  if  such  had  been 
the  intent  of  the  parties,  what  language  would  have  been  more  natural 
or  more  readily  chosen  than  that  which  would  legalize,  in  terms,  "the 
guides  now  in  use"  by  the  licensees?  The  failure  to  use  such  phrases  or 
words,  so  commonplace,  so  readily  suggesting  themselves  for  such  pur- 
pose, is  strongly  combative  of  the  insistinent  of  the  complainant  as  to 
intent.  Nor  does  the  alleged  scope  and  purpose  of  the  threatened  suit 
strengthen  the  argument.  It  is  not  exact  to  say  thai  the  use  of  one  pair 
of  guides  by  the  defendants  was  the  sole  moving  cause  of  that  suit,  which 
was,  admittedly,  settled  by  the  negotiations  terminating  in  the  license. 
The  distinct  and  explicit  charge  in  the  bill  of  complaint  in  that  case  is 
"that  the  defendants  had  made,  constructed,  and  used  one  machine  for 
polishing  rods,  employing  said  invention,  and  that  they  were  threaten- 
ing to  make  and  use  the  aforesaid  machines  in  large  quantities."  It 
was  this  broad  complaint  which  the  defendants  compromised,  and  the 
reasonable  presumption  is  that  the  intent  of  the  parties,  in  making  the 
contract  of  license,  was  that  it  should  be  broad  enough  to  legalize  what 
had,  in  the  suit  being  compromised,  been  asserted  and  admitted  to  be 
illegal.  Certainly  the  language  of  the  license  sustains  such  presumption. 
It  was  also  contended  by  the  comijlainant  that  the  license  in  question 
was  a  mere  naked  right  to  use  the  guides  in  question,  and  that  the  right 
to  make  the  guides  was  not  granted;  hence  the  admitted  making  of  the 
guides  by  the  defendants  for  their  new  machine  is  not  justified  or  au- 
thorized by  the  license,  and,  in  itself,  constitutes  an  infringement  of  the 
complainant's  rights.  But  I  cannot  assent  to  so  contracted  a  construc- 
tion of  this  writing.  The  right  to  use  the  guides  upon  disk-rolling  ma- 
chines implies  the  right  to  make  them  so  that  they  may  be  used.  Any 
other  construction  would  put  the  defendants  at  the  mercy  of  the  com- 
plainant. If  they  could  not  rightfully  make  the  guides,  how  could  they 
exercise  the  right  to  use  which  had  been  granted  them?  Prom  what 
source  could  they  obtain  the  necessary  guides?  There  is  no  obligation 
upon  the  complainant  to  supply  them.  He  does  not  pretend  that  he 
made  them  for  sale,  or  ever  offered  them  to  the  public.  And,  if  he  de- 
clined to  make  them  for  the  defendants,  as  he  lawfuUy  could^  the  result 
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would  be  that  the  license  would  be  defeated,  and  praotically  become  null 
and  void.  I  think  the  principle  applicable  to  cases  like  this  is  well 
stated  in  Walker  on  Patents,  §  298: 

"An  express  license  to  use  a  limited  or  an  unlimited  number  of  specimens 
of  a  patented  article,  implies  a  right  to  make  these  specimens,  and  to  employ 
others  to  make,  and  will  protect  those  others  in  making,  them  for  the  use  of 
the  licensee. " 

In  Stone-OuUer  Co.  v.  Shartsteeves,  16  Blatchf.  381,  the  same  doctrine  is 
held.  In  that  case  the  patentee  of  inventions  in  steam  stone-cutting  ma- 
chines granted  to  a  corporation  the  right  to  use  said  patented  machine,  or 
any  number  of  said  machines,  in  its  quarry.  Held,  that  the  grant  con- 
veyed the  right  to  make  the  machines  for  said  use.  In  Woodworth  v.  Curtis, 
2  Woodb.  &  M.  524,  the  grant  was  as  follows: 

"I  do  license  and  impower  the  said  Thomas  H.  Holland  and  his  assigns  to 
use  one  machine  in  Boston  aforesaid." 

In  consti:uing  this  license  the  court  say: 

"The  first  question  is,  did  this  involve  the  right  to  make  or  procure  to  be 
made  the  machine  thus  permitted  lo  be  used?  I  think  it  did.  Otherwise, 
the  whole  license  might  be  defeated,  if  the  grantor  refused  to  make  for  him 
at  all,  or  to  make  at  any  but  an  exorbitant  price,  or  demanded  another  con- 
sideration for  a  right  in  the  grantee  to  make  for  himself,  under  a  license  like 
this." 

I  think,  in  accordance  with  these  decisions,  it  must  be  considered 
that,  by  the  license  which  he  granted  to  the  defendants,  the  complain- 
ant impowered  them  to  make  the  guides  which  he  authorized  them  to 
use.  As  to  the  charge  of  fraud  on  the  part  of  the  defendants  in  obtain- 
ing this  license,  I  have  failed  to  find  any  basis  for  it  in  the  proofs.  The 
charge  as  made  in  the  bill  of  complaint  is  very  vague,  but,  such  as  it 
is,  it  has  been  fully  denied  by  the  answer  of  the  defendants.  To  over- 
come the  conclusive  effect  of  that  answer,  it  was  incumbent  upon  the 
complainant  to  produce  the  testimony  to. the  contrary  of  at  least  two 
witnesses,  or  of  one  witness  and  clear  corroborating  circumstances.  The 
only  witness  on  this  point  produced  by  the  complainant  is  the  complain- 
ant himself,  and,  taking  his  statement  of  the  circumstances  under  which 
the  license  was  executed  as  uncontradicted,  there  can  be  drawn  no  in- 
ference of  fraudulent  design  or  conduct  on  the  part  of  the  defendants; 
certainly  no  inference  sufficiently  strong  to  overcome  the  positive  denials 
of  the  answer.  The  severest  criticism  to  be  made  is  that  the  license  was 
hastily  executed  by  the  complainant,  but  even  that  was  not  due  to  any 
urgency  of  the  defendants;  and  that  haste  did  not  prevent  the  reading 
of  it  by  the  complainant  twic^  before  execution.  The  complainant's 
testimony  shows  it  was  read  aloud  to  him  by  Mr.  Jennings,  and  again 
by  the  complainant  himself,  the  license  having  been  handed  to  him  for 
inspection  and  examination.  But  I  am  forced  to  the  conclusion  that, 
as  to  the  circumstances  surrounding  the  execution  of  the  grant,  the  mem- 
ory of  Mr.  Illingworth  is  somewhat  defective.  He  speaks  of  but  one  in- 
terview with  Mr.  Jennings,  and  that  was  the  occasion  when  the  license 
M'as  signed.     His  statement  substantially  is  that  Mr.  Jennings  came  to 
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his  house,  after  tea,  about  7  o'clock  in  the  evening  of  the  22d  of  April, 
1882;  that  almost  immediately,  without  preface,  Mr.  Jennings  offered 
him  $5,000  for  the  guides,  provided  he  would  accept  notes  in  place  of 
cash  for  the  consideration.  This  proposition  the  complainant  instantly 
accepted.  Mr.  Jennings  then  read  over  to  him  the  license  in  question, 
which  he  had  brought  with  him  already  prepared,  then  handed  the  pa- 
per to  Mr.  lUingworth  to  read,  who,  after  reading  it,  went  into  his 
library  and  executed  it;  the  whole  interview  not  consuming  more  than 
10  minutes.  I  think  Mr.  Illingworth  is  mistaken  in  his  recollection  of 
this  transaction  and  for  this  reason, — it  will  be  noticed  that  no  addi- 
tions to,  or  alterations  or  changes  of,  the  document  are  suggested  by 
Illingworth.  Understanding  it,  as  he  says  he  did,  it  was  entirely  sat- 
isfactory to  him.  Now,  there  is  a  very  remarkable  clause  in  that  li- 
cense, which  certainly  would  not  be  looked  for  in  such  an  instru- 
ment. It  is  contained  in  that  last  paragraph,  and  is  the  one  in  which 
Messrs.  Spaulding,  Jennings  &  Co.,  as  members  of  a  certain  pool,  agree 
to  refuse  all  support  and  encouragement  to  one  Jacob  Reese,  in  any  at- 
tempt which  he  may  make  to  recover  damages  from  Mr.  Illingworth, 
because  of  an  alleged  infringement  of  Reese's  patent.  How  did  such  a 
condition  or  agreement  find  its  way  into  this  license?  According  to 
Mr.  lUingworth's  testimony,  no  such  thing  had  been  talked  about  or 
discussed  between  Mr.  Jennings  and  himself.  Was  it  a  voluntary  pro- 
fert  on  the  part  of  the  licensees,  incorporated  in  the  license  without  re- 
quest or  demand  from  the  person  most  interested,  that  they  would  with- 
draw assistance,  which,  as  members  of  a  certain  pool,  they  may  have 
owed  to  Reese?  Such  is  not  the  usual  way  in  which  business  is  con- 
ducted, and  the  supposition  is  not  reasonable.  But,  if  we  turn  to  Mr. 
Jennings'  testimon}^  the  whole  matter  is  immediately  explained.  He 
says  that  he  had  two  interviews  with  Mr.  Illingworth,  the  first  on  April 
21st,  when  the  terms  of  the  license  were  settled,  and  the  other  on  the 
next  day,  when  the  license  was  executed;  that  at  the  first  interview,  after 
the  question  of  money  consideration  for  the  license  was  settled,  Mr.  Il- 
lingworth said  he  would  add  a  stipulation  to  the  license,  which  was  that 
the  defendants  should  lend  no  assistance  to  Jacob  Reese  in  any  suit 
which  he  might  bring  against  Illingworth  for  the  use  of  disk-rolling  ma- 
chines, and  to  this  stipulation  Mr.  Jennings  assented,  and  therefore  it 
was  incorporated  in  the  license,  which  was  executed  at  the  interview  on 
the  following  day.  It  was  practically  a  part  of  the  consideration  of  the 
grant;  hence,  when  it  was  read  to  Mr.  Illingworth  he  expressed  no  sur- 
prise. It  was  what  he  expected.  The  written  document  so  clearly  and 
distinctly  set  out  the  agreement  which  had  been  entered  into  the  even- 
ing before  that,  after  hearing  it  read  over  by  Mr.  Jennings,  when  it  was 
placed  in  his  hands  for  examination  he  contented  himself  with  merely 
glancing  over  it,  and  then  he  immediately  executed  it.  Could  there  be 
stronger  evidence  that  the  parol  agreement  of  the  evening  before  was  lit- 
erally and  correctly  committed  to  writing,  and  properly  expressed  the 
intent  and  understanding  of  the  parties?  The  complainant  had  24  hours 
between  the  agreement  to  license,  and  the  execution  of  the  license  it- 
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self,  to  consider  the  proposed  terms.  When  the  time  to  execute  the 
license  came,  upon  hearing  the  terms  read  over,  as  they  were  reduced 
to  writing,  he,  without  a  moment's  hesitation,  executes  the  contract. 
To  him  they  are  satisfactory.  His  deliberations  have  only  confirmed 
him  in  his  intention  to  grant  a  license  such  as  the  defendants  desire,  and 
he  acts  with  a  promptness  always  characterizing  the  conduct  of  success- 
ful business  men.  But  what  becomes  of  the  charge  of  fraud,  and  en- 
forced undue  haste,  in  the  making  of  the  contract?  There  is  another 
little  incident  disclosed  by  the  proofs,  which  goes  ver}''  far  to  disprove 
this  allegation  of  fraud  and  undue  haste  in  this  transaction.  It  is  in 
evidence  that,  shortly  after  the  executing,  this  license,  Mr.  Illingworth 
notified  his  counsel  that  a  settlement  of  the  threatened  litigation  with 
the  defendants  had  been  effected.  He  states  the  terms  of  the  settlement. 
His  counsel  very  properly  suggests,  in  view  of  the  importance  of  the 
transaction,  it  would  be  well  to  submit  to  counsel  for  opinion,  and  re- 
vision if  necessary,  the  writing  which  contained  the  terms  of  the  agree- 
ment between  the  contracting  parties.  But  Mr.  Illingworth  refused  to 
do  this  as  wholly  unnecessary.  He  was  entirely  satisfied  with  his  part 
in  the  transaction,  and  rather  congratulated  himself  that  it  had  been 
consummated  without  the  assistance  of  counsel,  thereby  saving  expense. 
This  certainly  is  strong  evidence  of  his  entire  satisfaction  with  the  terms 
of  the  license.  They  were  fresh  in  his  recollection.  The  circumstances 
attendant  upon  the  making  of  the  agreement,  and  of  its  execution,  were 
vividly  alive  in  his  mind.  A  copy  of  the  license  was  in  his  possession. 
If  he  had  any  doubt  of  what  the  license  meant,  or  any  awakening  sus- 
picions of  trickery  on  the  part  of  the  defendants,  would  he  have  rejected 
.80  brusquely  the  proffered  aid  of  his  counsel?  The  fair,  the  necessary 
inference  is  that  no  such  thought  as  "fraud"  or  "undue  haste"  arose  in 
his  mind  in  stating  to  his  counsel  the  circumstances  of  the  settlement. 
It  was  an  after-thought  which  gave  birth  to  his  suspicions, — suspicions 
which  do  not  seem  to  be  justified  by  any  fact  in  the  case. 

The  conclusion,  then,  is  that  thcylicense  embodied  the  agreement  which 
was  entered  into  by  the  parties  at  their  first  interview;  that  it  is  not 
tainted  in  any  respect,  nor  made  under  such  circumstances  as  would 
warrant  any  interference  with  its  plain  and  unambiguous  terms  by  a  court 
of  equity;  that  it  is  broad  enough  to  protect  the  defendants  in  the  man- 
ufacture, for  their  own  use,  of  the  guides  in  question,  and  warrants  the 
use  of  such  guides  upon  as  many  machines  as  the  licensees  choose  to 
operate.  If  the  complainant  was  mistaken  as  to  the  l^al  effect  of  his 
grant,  it  is  unfortunate  for  him;  but  such  mistake  affords  no  ground  for 
rescission  pr  reformation.  He  may  be  entitled  to  sympathy,  but  he  can 
equitably  claim  nothing  more.  The  bill  of  complaint  is  dismissed,  with 
costs. 

v.43F.no.  12—63 


Digitized  by 


Google 


884  FEDERAL  REPORTER,  vol.  43. 

Episcopal  City  Mission  et  dlv.  Buown  el  ol. 
iCircuU  Court,  N,  D.  lUinolg,    July  81, 1890.) 

L  A88UMPTIOW  OP  Mortgage— Substitution  of  Thihd  Person. 

Plaintiff  afcreed  to  sell  to  defendant  property  subject  to  a  mortgage  which  defend- 
ant wae  to  assume.  Afterwards  defendant  requested  plaintiff  to  convey  to  defend- 
ants wife,  which  he  did  on  defendant's  giving  a  bond  guarantying  payment  of  tbe 
mortgage  by  defendant's  wife.  The  mortgage  was  foreclosed,  and  the  deficiency 
exceeded  the  amount  of  the  guaranty  bond  executed  by  defendant.  On  a  bill  to  en- 
force paymentof  the  deficiency,  defendant  testified  that  the  bond  was  given  be- 
cause he  had  agreed  to  assume  the  mortgage,  and  that,  if  the  property  was  oon- 
vej'ed  to  his  wife,  he  (defendant)  would  not  be  carrying  out  his  contract.  Plain- 
tiff testified  that  he  took  a  bond  because  he  was  "deeding  to  a  straw  grantee," 
and  that  the  amount  of  the  bond  was  fixed  "as  a  sort  of  balance  between  us  in  our 
liabilities. "  There  was  no  evidence  of  any  fraud  or  false  statements  by  defendant 
to  induce  plaintiff  to  convey  to  defendant's  wife,  or  of  any  statement  that  she  would 
assume  the  mortgage,  or  that  defendant  was  acting  as  agent  for  his  wife.  Held, 
that  defendant's  wife  was  substituted  as  grantee  by  consent,  and  that  defendant 
could  not  be  held  liable  for  the  entire  deficiency. 

2.  Same— Bill  to  Enforce— Supfioienct. 

The  bond  was  conditioned  to  indemnify  plaintiff  against  any  loss  by  reason  of  a 
failure  of  his  grant«e  (defendant's  wife)  to  pay  the  mortgage  on  the  property  con- 
veyed to  her  oy  plaintiff  to  an  amount  equal  to  the  amount  of  tbe  mortgage  as- 
sumed by  piaintifE.  Plaintiff  made  default  in  tbe  payment  of  the  mortgage  so  as- 
sumed by  him,  and  It  was  discharged  by  defendant.  Held,  that  a  bill  by  plaintiff 
and  his  mortgagee,  to  whom  he  bad  assigned  the  bond  to  enforce  payment  of  a  de- 
ficiency arising  on  foreclosure  of  the  mortgage  on  the  property  conveyed  to  defend- 
ant's wife,  would  be  dismissed,  since  there  was  no  proof  that  plaintiff  bad  paid  auy- 
thing  on  the  mortgage,  and  defendant's  liability  on  the  bond  was  canceled  by  his 
payment  of  the  mortgage  assumed  by  plaintiff. 

8.  Same— Payment— Stocks. 

The  fact  that  plaintiff  paid  with  stocks  the  mortgage  which  defendant  had  as- 
sumed will  not  prevent  plaintiff  from  setting  off  against  the  bond  the  full  amount 
of  such  mortgage,  and  defendant  cannot,  in  such  case,  inquire  into  the  aotual  value 
of  such  stocks. 

In  Equity. 

George  Burry^  for  complainants. 

Osborne  &  Lyndej  for  defendants. 

Blodgett,  J.  The  bill  in  this  case  seeks  to  enforce  payment  of  defi- 
ciencies remaining  unpaid  on  two  mortgages  of  $19,600  each,  given  by 
George  W.  Meserve  to  the  Episcopal  City  Mission  of  the  city  of  Boston, 
on  March  1,  1877,  on  certain  lots  in  the  city  of  Boston,  the  property 
covered  by  the  mortgages  having  been  conveyed  by  Meserve  to  the  de- 
fendant Lucy  T.  Brown,  wife  of  the  defendant  John  B.  Brown,  with  a 
clause  in  the  deed  of  conveyance  by  which  the  grantee  assumed  and 
agreed  to  pay  the  mortgages  in  question,  and  said  mortgages  having  been 
foreclosed,  leaving  the  deficiencies  now  in  controversy.  Tlje  facts  as 
they  appear  from  the  proofs,  are  that  about  the  6th  day  of  January, 
1877,  Meserve,  by  a  contract  in  writing,  agreed  to  sell  to  defendant  John 
B.  Brown,  lots  2  and  3,  on  Purchase  street,  in  the  city  of  Boston,  sub- 
ject to  a  mortgage  on  each  lot  to  the  complainant  the  Episcopal  City 
Mission,  for  $19,500,  which  mortgage  Brown  was  to  assume  and  pay, 
and  Brown  was  to  pay  Meserve,  in  part,  by  conveying  to  him  certain 
lots  and  lands  in  and  about  the  city  of  Chicago,  upon  which  there  were 
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incumbrances  to  the  amount  of  something  over  $10,000,  which  Meserve 
was  to  assume  and  pay.  In  the  early  part  of  March,  1877,  the  parties 
were  ready  to  exchange  deeds,  when  Brown  requested  Meserve  to  make 
the  deed  of  the  Boston  property  to  his  wife,  the  defendant  Lucy  T. 
Brown.  Meserve  hesitated  about  complying  with  this  request,  on  the 
ground  that  he  knew  nothing  of  Mrs.  Brown's  pecuniary  responsibility, 
and  did  not  know  that  her  agreement  to  pay  the  mortgages  upon  the 
Boston  lots  would  be  a  sufficient  guaranty  to  him  that  they  would  be 
paid.  To  obviate  this  objection,  Brown  proposed  to  give  his  individual 
bond  to  Meserve,  by  which  he  should  guaranty  the  performance  of  Mrs. 
Brown's  assumption  of  the  mortgage  indebtedness.  This  proposition 
was  satisfactory  to  Meserve,  and  separate  deeds  were  made  to  Mrs.  Brown 
for  eacl^  of  the  Boston  lots,  each  of  which  contained  an  assumption 
clause,  as  follows: 

"And  this  conveyance  is  now  made  subject  to  a  mortgage  on  said  store,  for 
$19,500»  made  by  me  to  said  Episcopal  City  Mission,  which  mortgage,  with 
all  interest  thereon,  said  Lucy  T.  Brown  hereby  assumes  and  agrees  to  pay, 
and  to  protect  and  save  harmless  the  said  grantor  therefrom." 

And  in  the  deed  of  Brown  to  Meserve  of  the  Chicago  property  a  simi- 
lar clause  was  inserted,  by  which  Meserve  assumed  and  agreed  to  pay,  as 
his  own  debt,  as  a  part  of  the  purchase  price,  the  incumbrances  on  said 
property,  and  save  and  keep  Brown  harmless  therefrom.  The  bond 
given  by  Brown  to  Meserve  was  in  the  following  language: 

**Know  all  men  by  these  presents,  that  I,  John  B.  Brown,  am  holden  and 
stand  firmly  bound  unto  George  W.  Meserve  in  the  sum  of  $10,000,  to  the 
payment  of  which  to  the  said  Meserve  and  his  executors,  administrators,  or 
assigns  I  hereby  bind  myself,  my  heirs,  executors,  and  administrators.  The 
condition  of  the  above  obligation  is  such  that,  whereas,  the  said  George  W. 
Meserve  did  by  deed  dated  March  1,  1877,  convey  to  Lucy  T.  Brown,  two  sep- 
arate  estates  on  Purchase  street,  Boston,  Mass.,  each  estate  being  subject  to 
a  mortgage  of  $19,500,  at  (oj^  per  cent,  interest,  to  the  Episcopal  City  Mission, 
of  even  date  with  said  deed,  which  said  mortgage,  and  interest  thereon,  said 
Lucy  T.  Brown  assumes  and  agrees  to  pay  and  hold  the  said  Meserve  harm- 
less therefrom:  Now,  therefore,  if  the  said  Lucy  T.  Brown  shall  perform  the 
obligations  of  said  deed  as  .therein  expressed,  and  save  the  said  Meserve  harm- 
less, then  this  obligation  shall  be  void;  otherwise  it  shall  remain  in  full  force 
and  virtue,  only  to  the  extent,  however,  that  said  Meserve  suffers  harm." 

It  is  conceded  that  in  the  fall  of  1877  default  was  made  in  the  pay- 
ment of  the  interest  upon  the  Boston  property,  and  that  thereupon  the 
Episcopal  City  Mission  entered  into  possession  thereof,  and  continued  in 
such  possession  for  several  years,  collecting  and  retaining  the  rents;  and 
in  the  spring  of  1884,  they  proceeded  to  foreclose  the  said  mortgages, 
and  sell  the  mortgaged  property,  the  result  of  which  foreclosure  and  sale 
was  to  leave  a  deficiency  on  lot  3  of  $10,574.71,  and  on  lot  4  of  $10,- 
074.71,  which  ar6  the  deficiencies' no w  sought  to  be  recovered. 

It  is  also  conceded  that  Meserve  made  default  in  the  payment  of  the 
indebtedness  secured  upon  the  Chicago  property,  and  that  Brown  was 
compelled  to  pay  and  settle  the  same.  The  proof  also  shows  without 
dispute  that  Mrs.  Brown  was  not  consulted  in  regard  to  having  the  deed 
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of  the  Boston  property  made  to  her,  and  that  she  never  consented  to  the 
taking  of  said  deed,  nor  to  the  assumption  of  the  said  mortgage  indebt- 
edness; that  in  fact,  while  she  was  informed,  soon  after  the  deeds  were 
made,  that  they  ran  to  her,  instead  of  her  husband,  she  was  not  informed 
that  the  deeds  contained  any  assumption  of  the  mortgages  in  question 
until  about  the  time  this  suit  was  commenced,  in  December,  1886,  and 
upon  these  facts  the  counsel  for  the  Episcopal  City  Mission  concedes  that 
,no  case  for  a  recovery  is  made  against  Mrs.  Brown, — a  view  in  which  I 
fully  concur. 

The  complainant  the  Episoopal  Cit}'^  Mission,  however,  claims — Fh^st, 
to  hold  Brown  liable  for  the  full  amount  of  this  deficiency,  because  he 
fraudulently  used  the  name  of  his  wife  as  grantee  in  these  two  deeds 
without  authority,  and  thereby  made  himself  personally  responsible  for 
the  amount  of  the  indebtedness  which  he,  without  authority^  caused 
Mrs.  Brown  to  assume;  second^  that,  if  not  liable  for  the  full  amount  of 
such  deficiencies,  he  is  liable  to  the  full  amount  of  the  guaranty  bond 
which  Meserve  has  transferred  to  the  complainant  the  Episoopal  City 
Mission.  The  proof  in  the  case  clearly  shows  that  while,  in  the  incep- 
tion of  the  transaction,  it  was  agreed  that  the  conveyance  by  Meserve  of 
the  Boston  property  was  to  be  made  to  Brown,  yet,  when  the  deeds  came 
to  be  exchanged  between  the  parties,  Brown  requested  that  the  deed  be 
made  to  Mrs.  Brown,  and  Meserve  acceded  to  this  request  upon  Brown's 
giving  him  the  indemnity  bond  which  I  have  quoted.  The  reason  for 
giving  this  bond  is  given  by  Mr.  Brown  in  his  testimony,  in  substance, 
as  follows: 

"  By  the  contract,  I  bad  agreed  to  assume  the  mortgages  upon  these  stores 
to  the  amount  of  $19,500  each,  and  the  objection  was  made  that,  if  the  prop- 
erty was  deeded  to  Mrs.  Brown,  1  should  not  be  carrying  out  my  contract, 
and  therefore  he  required  the  bond.  I  recognized  the  clHim,  and  agreed  to 
give  my  bond  to  meet  that  responsibility.  We  agreed  upon  five  thousand 
dollars  at  hrst,  but,  later,  Mr.  Meserve  raised  the  question  that,  as  this  bond 
was  to  stand  in  lieu  of  the  obligation  in  the  deed,  it  should  be  for  $10,000. 
This  was  agreed  to,  and  a  bond  for  ttiat  amount  was  given.  The  deeds  were 
delivered  at  the  time  I  delivered  the  bond.  I  delivers!  Mr.  Meserve  my  deed 
of  the  Chicago  property  and  my  bond  for  $10,000,  and  received  from  him  the 
two  deeds  of  the  Purciiase-St.  stores  at  the  same  time*" 

And  Meserve  in  his  testimony  says; 

"The  reasons  or  circumstances  leading  to  the  making  of  the  bond  were  to 
liold  me  iiarmless  against  possible  loss  on  those  notes.  The  facts  and  circum- 
stances which  led  to  the  fixing  of  the  amount  of  tlie  bond  were  to  make  Mr. 
i^rown's  liability  equal  to  my  own.  I  had  assumed  rbout  $10,000  in  Chicago. 
My  feeling  was  that  he  had  assumed  $39,000  here,  and  there  could  not  possi* 
biy  be  a  loss  to  that  extent,  if  any.  I  did  not  feel  that  there  would  be.  I 
recollect  it  now  as  a  sort  of  balance  between  us  in  our  liabilities.  I  knew  my 
moi  tgages  to  be  well-secured  mercantile  property,  that  could  not  depceclate 
to  any  great  extent;  his  were  secured  by  vacant  lots.  I  took  a  bond  because 
I  was  deeding  to  a  straw  grantee, — somebody  that  I  did  not  know.  I  did  not 
mean  to  make  the  bond  the  whole  amount  of  the  difference,  because  I  knew 
there  could  be  no  possible  way  of  making  my  security  worthless  in  three 
years." 
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1'hia  testimony,  together  with  other  quotations  which  might  be  made 
from  the  record,  show,  I  think,  conclusively  that  Meserve  consented  to 
the  substitution  of  Mrs.  Brown  as  grantee  in  his  deed  of  the  Boston  prop- 
erty, without  any  regard  to  her  responsibility  upon  the  assumption 
clauses  in  the  deeds,  relying  wholly  upon  the  indemnity  bond  of  Mr. 
Brown  to  secure  him  against  loss  as  the  mortgagor  of  the  Boston  prop- 
erty. I  do  not  mean  by  this  that  Mrs.  Brown  would  have  been  wholly 
released  from  liability  on  these  assumption  clauses  if  she  had  been  a  con- 
senting party  thereto,  but  that  Meserve  looked  only  to  Brown's  bond  for 
his  indemnity,  and  made  no  question  either  as  to  Mrs.  Brown's  solvency 
or  as  to  whether  she  knew  anything  about  the  deed  to  her  and  its  obli- 
gations, or  not,  and  that  taking  the  bond  by  Meserve  shows  that  he  was 
not  imposed  upon.  There  is  no  proof  that  there  was  any  fraud  or  false 
statement  made  by  Brown  to  Meserve  to  induce  him  to  make  the  deeds 
to  Mrs.  Brown.  No  statement  to  the  effect  that  Mrs.  Brown  had  con- 
sented to  take  the  title  and  assume  the  mortgage  indebtedness,  or  that 
he,  as  her  agent,  had  authority  to  bind  her  in  any  way  in  the  assump- 
tion of  the  mortgage  indebtedness.     Meserve  only  insisted  upon  the  $10,- 

000  individual  bond  of  Brown  to  protect  him  against  the  mortgages  he 
had  given  the  Episcopal  City  Mission,  and  which,  by  the  terms  of  the 
deeds,  Mrs.  Brown  had  assumed.  Meserve  was  not  imposed  upon  by 
any  statement,  express  or  implied,  that  Mrs.  Brown  was  or  was  not  a 
consenling  party  to  the  transaction;  but  Meser\'e,  upon  Brown's  agree- 
ing to  give  the  bond,  consented  to  the  substitution  of  Mrs.  Brown  as  the 
grantee,  relying  solely  upon  Brown's  bond,  knowing,  as  he  says  i  i  his 
testimony,  that  he  was  deeding  the  property  to  a  "straw  grantee."  I 
see  no  reason  why  these  parties  had  not  an  unquestionable  right  to  make 
this  substitution,  and,  if  Meserve  consented  to  it,  it  is  binding  on  him 
and  all  claiming  under  him.  This  being,  in  my  estimation,  a  clear  case 
of  substitution  by  consent,  with  no  question  on  the  part  of  MeserVe  of 
Brown's  right  to  ask  such  substitution,  I  do  not  think  that  any  such 
case  of  imposition  upon  Meserve  is  made  out  as  entitles  the  complainant 
or  Meserve  to  invoke  the  principle  that,  where  an  agent  pretends  to' act 
for  a  principal  without  authority,  even  without  fraud,  he  is  himself  lia- 
ble as  principal,  as  there  is  no  proof  that  Brown  pretended  to  have  any 
authority  to  act  for  Mrs.  Brown  in  the  matter. 

The  proof  shows,  and  it  is  conceded,  that  before  the  commencement 
of  this  suit  Meserve  had  transferred  the  indemnity  bond  given  him  by 
Brown  to  the  Episcopal  City  Mission,  and  fully  consented  thai  the  mis- 
sion might  enforce  whatever  rights  he  (Meserve)  had  as  against  Brown. 
No  question,  therefore,  arises  in  the  case  as  to  the  right  of  the  Episcopal 
City  Mission  to  enforce  by  this  suit  whatever  rights  Meserve  had  under 
the  bond  as  against  Brown.  Copious  citations  of  authorities  in  regard 
to  the  right  of  a  mortgagee  to  enforce  an  agreement  on  the  part  of  the 
grantee  of  a  mortgagor  to  pay  the  mortgage  debt  have  been  made;  but 

1  think  all  the  questions  that  arise  in  this  case  are  substantially  settled 
in  the  late  case  of  KeUer  v.  Afford,  reported  in  133  U.  S.  610,  10  Sup. 
Ct.  Rep.  494.     It  is  there  decided,  in  substance,  that  the  mortgagee 
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may  avail  himself  of  any  undertakings  made  with  the  mortgagor  for  the 
payment  of  the  mortgage  indebtedness,  to  the  extent  that  the  mortgagor 
might  enforce  such  undertaking.  Applying  this  rule  to  this  case,  then, 
the  question  is,  what  rights  could  Meserve  have  enforced  against  John 
B.  Brown  upon  this  bond?  It  is  admitted  that  the  transaction  between 
Meserve  and  Brown  was,  in  effect,  an  exchange  of  property,  in  which 
each  party  assumed  to  pay  certain  debts  or  obligations  of  the  other. 
And  it  is  also  admitted  that  Meserve  made  default  in  his  undertaking, 
and  that  Brown  was  compelled  to  pay  and  settle,  and  has  paid  and  set- 
tled, the  incumbrances  upon  the  Chicago  property  which  Meserve  as- 
sumed to  pay.  It  is  equally  clear  that  Brown  would  be  entitled,  in  an 
action  by  Meserve  against  him  upon  this  bond,  to  set  off  any  payments 
which  he  had  been  compelled  to  make  upon  the  incumbrances  on  tliis 
Chicago  property  which  Meserve  assumed  and  has  failed  to  pay,  and 
which  Brown  has  since  paid  or  remains  liable  tlierefor.  The  proof  shows 
that  Brown's  payments  in  cash,  or  what  was  accepted  as  cash  from  him, 
upon  the  incumbrances  on  this  Chicago  property,  amount,  with  interest, 
to  $9,122.63.  It  is  true  that  Brown  testifies  that,  while  some  of  this  in- 
debtedness which  Meserve  assumed  still  remains  uncanceled,  yet  he  has 
made  such  arrangements  with  the  holders,  by  agreements  for  the  pay- 
ment of  other  indebtedness,  that  he  expects  these  debts  so  assumed  by 
Meserve  will  all  be  canceled,  so  that  Meserve  will  be  relieved  from  pay- 
ment. This,  in  my  opinion,  fully  cancels,  by  right  of  recoupment,  all 
claims  Meserve  would  have  against  Brown  on  the  bond,  and  hence  can- 
cels all  claims  of  the  complainant  therein. 

It  is  urged  that  Brown  paid  some  portion  of  this  indebtedness  with 
stocks  and  bonds,  and  that  the  complainant  has  the  right  to  inquire  into 
the  value  of  those  stocks  and  bonds.  I  do  not  think  this  position  in 
any  sense  tenable.  The  defendant  John  B.  Brown  had  the  right  to  set- 
tle with  his  creditors  in  any  way  that  he  saw  fit,  and  pay  them  either  in 
property  or  money,  so  long  as  he  retired  and  liquidated  his  indebted- 
ness. I  do  not  therefore  see  that  Meserve  would  have  any  right  of  recov- 
eryagainst  Brown  upon  this  bond,  as,  by  the  express  terms  of  the  bond, 
he  is  only  to  be  liable  to  the  extent  that  Meserve  sustains  harm,  and,  so 
far  as  the  proof  shows,  Meserve  has  sustained  no  harm,  as  he  has  not 
paid  a  penny  on  the  mortgage  indebtedness  which  Mrs.  Brown  assumed, 
and  if  he  has  no  right,  certainly  the  Episcopal  City  Mis.sion,  in  whose 
behalf  this  suit  is  prosecuted,  can  have  no  such  right.  The  bill  is  there- 
fore dismissed  for  want  of  equity. 
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Case  v.  Loftus. 
iCiircuit  Courti  D.  Oregon.    November  8, 1890.) 

Constitutional  Iiaw— Title  op  Act. 

The  clause  in  section  8  of  the  act  of  1885,  purporting  to  grant  the  tide-land  on 
Yaquina  bay,  in  front  of  lot  4,  to  the  town  of  Newport  is  void,  because  the  subject 
is  not  ** expressed"  in  the  title,  as  required  by  said  section  20. 

(Syllabvs  by  the  CourL) 

In  Equity. 

Mr,  James  R  Watson,  for  plaintiff. 

Mr,  Lewis  L.  Mc Arthur j  for  defendant. 

Deady,  J.  This  suit  is  brought  to  have  the  defendant  restrained  from 
constructing  and  maintaining  a  tramway  along  the  northern  shore  of 
Yaquina  bay,  near  its  mouth,  in  front  of  certain  property  belonging  to 
the  plaintiff,  whereby  access  to  the  water  from  said  property  is  hindered 
and  prevented. 

The  property  in  question  is  lot  4  of  section  8,  in  township  11  south, 
of  range  11  west,  for  which  the  plaintiff  obtained  a  patent  from  the 
United  States  on  November  1,  1875. 

The  case  was  before  the  court  on  a  demurrer  to  the  bill,  (39  Fed.  Rep. 
730,)  when  it  was  held,  on  overruling  the  same:  (1)  "On  the  admission 
of  a  new  state  into  the  Union,  the  *  shore '  or  tide-land  therein,  not  dis- 
posed of  by  the  United  States,  prior  thereto,  becomes  the  property  of  the 
state;"  and  (2)  "the  owner  of  land  abutting  on  the  *shore'  or  tide-land 
in  this  state,  and  not  disposed  of  by  the  United  States  or  the  state,  has 
a  right  of  access  from  his  land  to  the  water,  and  may  etect  and  maintain 
a  private  wharf  there  for  his  own  convenience,  so  long  as  he  does  not 
materially  interfere  with  the  rights  of  the  general  public,  and  subject  to 
the  power  of  the  legislature  to  regulate  such  use."  The  defendant  then 
answered,  and  the  plaintiff  filed  the  general  replication.  Testimony  was 
taken,  and  the  case  submitted  after  a  view  of  the  premises  by  the  court. 

The  material  facts,  about  which  there  is  very  little  if  any  dispute,  are 
as  follows: 

At  the  time  of  filing  the  bill,  the  United  States,  through  its  proper 
officers,  was  engaged  in  improving  the  mouth  of  Yaquina  bay,  b}'  the 
construction  of  a  jetty,  in  pursuatice  of  an  act  of  congress,  and,  for  the 
purpose  of  transporting  stone  to  said  jetty,  the  defendant  constructed  the 
tramway,  as  alleged,  under  the  direction  of  the  engineer  officer  in  charge 
of  the  work;  that  on  February  5,  1885,  the  tide-land  in  question  was 
owned  by  the  state  of  Oregon,  and  on  that  day  the  legislature  oif  the 
state  passed  an  act,  granting  the  same  to  the  town  of  Newport  "for  the 
common  benefit"  thereof,  with  power  to  lease  the  same  for  any  period 
of  not  more  than  30  years;  that  on  July  12,  1887,  the  common  council 
of  Newport  passed  an  ordinance,  in  pursuance  of  which  the  tide-land  in 
front  of  said  lot  4  was,  on  November  9,  1888,  leased  to  the  engineer  of- 
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ficer  in  charge  of  the  construction  of  said  jetty  for  the  period  of  three 
years. 

The  tramway  rests  on  heavy  piles,  thoroughly  braced,  and  is  about 
the  line  of  low-water  mark.  It  is  about  8  feet  wide,  and  15  feet  high. 
Owing  to  the  check  which  the  tide  receives  in  passing  through  the  tim- 
bers of  the  tramway,  the  sand  in  the  water  is  deposited,  and  the  space 
thereunder,  and  back  to  high-water  mark,  is  being  filed  up. 

The  plaintiff's  property,  on  which  he  maintains  a  public  house  for  the 
accommodation  of  travelers  and  visitors  to  the  bay,  extends  1,100  feet 
on  the  shore  line,  and  this  tramway  extends  dear  across  it,  and  is  al- 
together impassable  by  boats;  but  there  are  two  openings  under  the  same, 
opposite  the  plaintiff's  property,  through  which  a  wagon  can  be  driven. 
Back  of  the  tramway,  about  30  feet,  and  at  the  foot  of  the  bluff  and 
stairway  leading  down  from  the  plaintiff^s  house  to  the  shore,  is  a  bulk- 
head or  pier  at  which  he  was  in  the  habit  of  landing  and  fastening  his 
boats  coming  in  from  the  bay  with  goods  or  travelers.  This  is  now  in- 
accessible by  boats,  both  on  account  of  the  structure  of  the  tramway,  and 
the  deposit  of  sand  caused  thereby. 

On  the  law  of  the  case,  as  laid  down  in  the  decision  on  the  demurrer, 
this  structure  is  clearly  a  purpresture  or  obstruction  to  the  plaintiff's 
right,  as  a  littoral  proprietor,  to  have  access  to  and  from  the  water  over 
this  shore,  unless  the  defendant  or  the  United  States,  under  which  he 
is  acting,  has  succeeded,  by  means  of  the  lease  from  the  town  of  New- 
port, to  all  the  rights  of  the  state  in  the  premises;  that  is,  the  jus  piib- 
licuniy  or  the  right  of  the  public  to  use  the  same  for  the  purpose  of  navi- 
gation or  fishing,  and  the  jvs  privatum,  or  the  private  property  in  the 
land. 

Tliese  rights,  it  is  claimed,  were  acquired  by  the  town  from  the  state 
under  section  3  of  the  act  of  February  5,  1885,  (Sess.  Laws,  5.)  On 
the  other  hand,  it  is  contended  that  so  much  of  this  section  as  purports 
to  grant  this  tide-land  to  the  town  of  Newport  relates  to  a  subject  not 
"expressed"  in  the  title  of  the  act,  and,  therefore,  under  section  20  of 
article  4  of  the  constitution,  is  illegal  and  void. 

By  its  title,  the  act  purports  to  be  amendatory  of  an  act,  October  24, 
1874,  (Sess.  Laws,  51,)  providing  "for  the  construction  of  the  Willa- 
mette Valley  &  Coast  Railway,"  as  amended  by  the  act  of  October  14, 
1878,  (Sess.  Laws,  3,)  and  to  confirm  the  rights  of  said  railway  company 
under  the  said  acts. 

There  is  nothing  in  the  title  of  this  act  which  in  any  way  expresses  or 
even  suggests  that  it  contains  a  grant  of  any  land  to  the  town  of  Newport, 
nor  is  the  subject  of  such  grant  provided  for  or  even  alluded  to  in  the  act 
of  1874,  or  that  of  1878,  amendatory  of  the  same.  Section  2  of  the  act 
extends  the  time  within  which  the  company  may  complete  its  road,  and 
section  3  confirms  thereto  the  grant  made  in  the  acts  of  1874  and  1878 
of  certain  tide  and  marsh  and  other  lands,  and  waives  all  rights  reserved 
to  the  state  under  the  same,  with  a  proviso  that  "the  tide  and  overflowed 
lands  in  and  adjoining"  the  town  of  Newport  "are  exempted  from  the 
operation"  of  these  acts. 
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In  section  8  theee  lands  are  described,  among  others,  as  lying  "in  front 
of  lot  4"  aforesaid;  and  the  section  then  further  provides  that  the  same 
"are  hereby  granted"  to  said  town  "for  the  common  benefit "  thereof, 
"with  power  to  lease  the  same  for  a  period  not  to  exceed  thirty  years  at 
a  time." 

The  constitution  (section  20,  art.  4)  declares  that  an  act  of  the  legisla- 
ture shall  be  void,  so  far  as  the  subject  thereof  is  not  "expressed"  in  the 
title,  and  it  is  the  bounden  duty  of  courts,  whenever  the  occasion  arises, 
to  give  it  effect. 

In  the  nature  of  things,  it  is  more  than  likely  that  this  act  was  passed 
without  the  legislature  being  aware  that  this  clause  was  in  it.  To  pr«^ 
Tent  just  such  exploits  this  provision  was  placed  in  the  constitution,  and 
it  should  not  be  made  naught  or  frittered  away  in  deference  to  the  acts 
of  ignorant  or  indolent  legislators. 

As  I  have  said,  there  is  nothing  in  the  title  of  the  act  of  1874,  or  in 
that  of  the  prior  amendatory  one  of  1878,  that  indicates  that  the  subject 
of  a  grant  of  tide-lands  to  the  town  of  Newport  was  mentioned  or  pro- 
vided for  therein,  so  the  case  does  not  come  withm  State  v.  Phenlwe,  16 
Or.  109,  17  Pac.  Rep.  672,  wherein  it  is  held  that  if  the  subject  of  an 
act  is  expressed  in  the  title — as  pilotage  on  a.  certain  water — an  act 
amendatory  of  the  same  need  not  express  the  subject  thereof  in  its  title. 
In  other  words,  an  act  amendatory  of  another,  which  relates  to  pilotage, 
purports,  prima  fade^  to  relate  to  the  same  subject,  which  therefore  need 
not  be  otherwise  expressed  in  its  title.  But  if  such  amendatory  act  also 
contains  a  provision  relating  to  any  other  subject,  as  a  grant  of  tide-land 
to  the  town  of  Newport,  it  will  be  so  fer  void,  unless  the  same  is  ex- 
pressed in  the  title. 

It  is  further  suggested  on  behalf  of  the  defendant  that  the  town  of  New- 
port has  authority  over  the  tide-land  in  front  of  the  town,  by  virtue  of 
sections  4227  and  4228  of  the  Compilation  of  1887,  regulating  wharves 
in  incorporated  towns.  These  sections  are  simply  intended  to  give  the 
municipal  corporation  power  to  limit  the  extension  of  whar\'es  on  navi- 
gable waters  beyond  low-water  mark,  and  do  not  pretend  to  give  the 
town  any  interest  in  or  control  over  the  shore  between  high  and  low  water 
mark. 

The  plaintiff  is  entitled  to  the  relief  prayed  for  in  the  bill, — an  injunc- 
tion commanding  the  defendant  to  remove  the  tramway,  and  restraining 
him  from  renewing  the  same  or  otherwise  obstructing  the  passage  of  the 
plaintiff  over  the  shore  to  and  from  his  property  between  high  and  low 
water  mark. 

On  the  argument  counsel  for  the  plaintiff  conceded  that,  in  view  of 
the  public  importance  of  the  completion  of  the  jetty,  for  which  the  tram- 
way was  constructed  and  is  now  used,  the  injunction  need  not  issue  until 
the  completion  of  the  jetty,  and  not  exceeding  the  period  of  three  years 
from  the  date  of  this  decree. 

Therefore  the  decree  of  the  court  will  be  that  the  tramway  in  front  of 
the  plaintiff's  property,  to-wit,  lot  4  aforesaid,  is  an  unlawful  obstruction 
and  injury  to  the  right  of  the  plaintiff  to  have  free  access  to  and  from 
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the  water  over  and  across  the  shore  in  front  of  said  property,  and  that 
the  town  of  Newport  has  no  right  to  lease  said  shore  to  any  one,  nor  to 
maintain  or  authorize  said  tramway  thereon,  and  that  an  injunction  may 
issue  as  prayed  for  in  the  bill,  on  motion  of  the  pladntiff  or  his  assigns, 
on  the  completion  of  the  jetty  or  the  expiration  of  three  years  from  this 
date,  and  that  the  plaintiff  recover  from  the  defendant  his  costs  and  ex- 
penses herein  sustained. 


Stephens  r,  Pollett  et  al. 
(CireuiU  Court,  D.  Minnesota.    October  18, 1890.) 

1«  NATioKAJi  Banks — ^iNBiyiDUAii  Liability  of  Shareholders. 

One  who  subsoribes  and  pays  for  a  specified  number  of  shares  of  a ''proposed 
increase"  of  the  capital  stock  of  a  national  bank,  which  increase  is  in  fact  never 
issued,  and  to  whom  the  bank  ofiiclals  transfer,  instead,  old  stock  of  the  bank  with- 
out his  knowledge  or  consent,  is  not  a  "shareholder  "within  the  meaning  of  Rev. 
St.  U.  8.  §  5151,  imposing  individual  liability  on  the  shareholders  for  the  debts  of 
national  banks. 

2.  Same—Estoppel. 

The  fact  that  the  subscriber  for  the  new  shares  received  a  dividend  on  the  old 
shares  so  transferred  to  him  does  not  estop  him  from  denying  his  liability  as  a 
shareholder,  where  such  dividend  was  received  in  the  belief  that  it  was  paid  to 
him  by  virtue  of  his  subscription  to  the  new  stock. 

At  Law. 

This  suit  was  tried  by  the  court,  a  stipulation  waiving  a  jury  being  filed. 
The  action  is  brought  to  recover  an  assessment  made  by  the  comptroller  of 
the  currency  on  the  stockholders  of  the  Fifth  National  Bank  of  the  city  of 
St.  Louis,  which  went  into  liquidation  November  7,  1887,  and  of  which 
the  plaintiff  was  appointed  receiver.  The  assessment  was  100  per  cent, 
of  the  par  value  of  the  shares.  The  complaint  alleges  that  Stephen 
A.  Gardner  held  and  was  the  owner  of  241  shares  of  the  capital  stock  of 
said  bank,  of  the  par  value  of  $100  each,  amounting  to  $24,100,  and  that 
paid  Gardner  died  testate  March  11, 1889,  and  that  the  defendants  are  the 
duly-qualified  executors  of  his  last  will  and  testament,  and  that  by  rea- 
son thereof  the  plaintiff  is  entitled  to  recover  $24,100,  with  interest  from 
June  22,  1889.  The  defendants  admit  that  Gardner  owned  115  shares 
of  the  stock,  but  deny  that  he  owned  any  more;  and  further,  in  substance, 
set  up,  that  if  any  other  or  greater  amount  than  115  shares  stands  in  his 
name  on  the  books,  the  entries  thereof  are  fraudulent  and  unauthorized, 
and  unknown  to  said  Gardner  until  after  the  failure  of  the  bank  and 
the  appointment  of  a  receiver.  The  following  facts  are  stipulated,  and  the 
evidence  of  the  receiver  and  other  witnesses  introduced  do  not  change 
them.  The  receiver  testifies  that  when  he  took  charge  of  the  bank  he 
found  Gardner  a  subscriber  for  100  shares  of  the  proposed  increase  of  the 
capital  stock,  but  he  never  regarded  him  as  a  subscriber  to  the  new  stock, 
and  the  books  of  the  bank  do  not  show  that  he  received  new  stock. 

The  following  are  the  findings  of  fact  and  conclusions  of  law: 

"This  cause,  being  regularly  on  the  calendar  for  trial  at  the  general  term 
of  this  court  sitting  at  St.  Paul,  Minnesota,  commencing  on  the  9tb  day  of 
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December,  1889,  and  nnder  the  stipulation  on  file  herein,  waiving  a  jury,  and 
agreeing  to  the  trial  hereof  by  this  court  sitting  witliout  a  jury,  having  come 
regularly  on  for  trial  before  me  on  the  5th  day  of  May,  A.  D.  1890,  and  having 
been  then  tried  and  submitted  to  this  court,  sitting  without  a  jury,  for  its  de- 
cision, William  Ely  Bramhall,  Esq.,  then  and  there  appearing  for  and  in  be- 
half of  plaintiff,  and  McNeil  V.  Seymour,  Esq.,  and  John  M.  Gilman,  Esq., 
having  then  and  there  appeared  for  and  on  behalf  of  the  defendants:  Now, 
after  having  fully  heard  Siiid  counsel,  and  after  full  and  due  consideration 
and  deliberation,  I  find  as  facts,  in  addition  to  those  contained  in  the  stipula- 
tion and  agreement  in  writing  between  the  parties  hereto,  dated  on  the  19th 
day  of  February,  1890,  and  which  was  filed  in  the  office  of  the  clerk  of  this 
court  on  February  20,  1890,  as  follows: 

^*  First.  That  at  the  time  said  Stephen  Gardner  subscribed  to  the  proposed 
increase  of  the  capital  stock  of  the  Fifth  National  Bank  of  St.  Louis,  in  1886, 
he  was  about  80  yeara  of  age,  and  was,  and  had  been  for  some  time  prior 
thereto,  and  continued  afterwards  to  be,  in  very  feeble  health. 

^Second,  That  at  the  time  said  officers  of  said  bank,  referred  to  in  said  stip- 
ulation, applied  to  said  Stephen  Gardner,  and  by  its  circular  referred  to  in  the 
said  stipulation,  invited  him  co  subscribe  to  the  increase  of  the  capital  stock 
of  said  bank,  as  well  as  for  a  long  time  prior  thereto,  said  bank  was,  and  has 
ever  since  continued  to  be,  wholly  insolvent,  and  was  known  to  be  insolvent 
by  the  officers  of  said  bank  at  the  time  of  sending  said  circular,  and  at  the  time 
of  receiving  said  Stephen  Gardner's  written  subscription  to  said  proposed  in- 
crease of  stock,  and  at  the  time  said  sum  of  ten  thousand  dollars  was  received 
by  said  bank. 

*"  Third,  That  said  Stephen  Gardner  paid  said  sum  of  ten  thousand  dollars  to 
said  bank  for  one  hundred  sliares  of  the  proposed  increase  or  new  issue  of  the 
capital  stock  of  said  bank,  which  he  supposed  would  be  made  on  the  1st  day 
January,  1887;  that  said  bank,  upon  receiving  said  sum  of  money,  paid  a  por- 
tion thereof  to  the  president  of  said  bank,  and  the  balance  of  said  sum  to  one 
'of  the  directors,  and  in  return  therefor  permitted  said  president  and  director 
to  surrender  to  said  bank  one  hundred  shares  of  the  original  capital  stock  of 
said  bank,  and  thereupon,  and  in  lieu  thereof,  said  bank  did  issue  a  certificate 
for  one  hundred  shares  of  said  original  stock  in  the  name  of  Stephen  Gardner, 
and  sent  said  certificate  to  said  Stephen  Gardner  at  Hastings,  Minnesota, 
where  he  resided:  that  there  was  nothing  on  the  face  of  the  certificate  so 
issued  and  received  by  said  Gardner  to  show  that  it  was  not  one  hundred 
shares  of  the  proposed  inc'rease  of  stock  for  which  said  Stephen  Gardner  had 
subscribed,  and  for  whioh  he  had  paid  his  money;  that  the  letter  in  which 
said  certificate  was  inclosed,  taken  in  connection  with  prior  correspondence, 
indicated,  and  was  intended  by  the  officer  of  the  bank  who  wrote  it  to  indicate, 
that  the  said  certificate  represented  the  new  issue  of  said  stock  which  was 
proposed  to  be  made,  and  said  Stephen  Gardner  believed  that  such  certificate 
did  in  fact  represent  the  new  issue  of  the  capital  stock  of  said  bank  for  which 
he  had  subscribed,  and  had  no  knowledge  or  intimation  to  the  contrary  until 
long  after  the  failure  of  said  bank,  and  long  after  the  appointment  of  the 
plaintiff  herein  as  its  receiver. 

'*  Fourth.  That  when  the  dividend  mentioned  in  the  stipulation  was  received 
by  said  Stephen  Gardner,  he  believed  it  was  a  dividend  upon  the  stock  of  the 
proposed  increase  which  he  supposed  he  had  in  said  bank,  and  never  learned 
or  thought  to  the  contrary  until  long  after  the  failure  of  said  bank  and  the 
appointment  of  the  plaintiff  as  receiver. 

*' Fifth.  That  Exhibit  B,  attached  to  the  deposition  taken  herein,  is  the  list 
of  shareholdei-s  of  said  bank,  certified  to  the  comptroller  of  the  currency  on 
the  1st  Monday  of  July,  1887,  by  said  bank.  But  in  first  preparing  and  enter- 
ing upon  the  book  kept  for  that  purpose  the  list  of  shareholders  on  the  1st 
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Mouday  in  Jaly,  1887,  Mr.  Gardner  was  entered  as  the  owner  of  115  shares 
only,  and  at  some  subsequent  date  the  figures  were  changed  from  115  to  215. 
As  to  when  this  alteration  ynHS  made,  there  is  no  satisfactory  direct  testimony, 
but  the  said  number  of  shares  (215)  ever  afterwards^  as  changed,  continued 
to  stand  in  his  name. 

''JSixth.  That,  as  soon  as  said  Stephen  Gardner  learned  that  he  had  not  re- 
ceived the  stock  for  which  he  had  subscribed,  he  promptly  through  his  agent, 
interviewed  said  receiver,  and,  though  no  formal  claim  was  presented,  the 
repayment  of  said  sum  of  ten  thousand  dollars  was  demanded  and  claimed: 
that  said  receiver  stated  that  he  could  not  entertain  such  claim;  that  said 
agent  asked  said  receiver  if  he  would  deem  said  claim  presented.  Said  receiver 
replied  that  he  would  treat  said  claim  as  presented,  but  would  reject  the  same. 

*' Seventh.  That  in  writing  the  letters  signed  by  Charles  Espenschied,  and 
attached  to  the  stipulation,  said  Charles  Espenschied  did  so  at  the  request  of 
said  Stephen  Gardner. 

"As  conclusions  of  law  I  find  that  the  plaintiff,  as  receiver  of  the  said  Fifth 
National  Bank,  is  entilled  to  recover  of  the  said  defendants,  as  the  executors 
of  the  last  will  and  testament  of  Stephen  Gardner,  deceased,  the  sum  of  eleven 
thousand  five  hundred  (11,500)  dollars,  with  interest  thereon  at  the  rate  of 
seven  per  cent,  per  annum  from  June  22,  1889,  together  with  the  costs  and 
disbursements  herein,  to  be  taxed  by  the  clerk  and  entered  in  the  judgment 
herein,  to  be  paid  out  of  the  estate  of  said  Stephen  Gardner,  deceased,  and 
that  plaintiff  is  not  entitled  to  any  other  or  further  relief  herein.  Therefore 
it  is  ordered  that  judgment  be  entered  in  favor  of  said  plaintiff,  as  such  re- 
ceiver»  and  against  the  said  defendants,  as  such  executors,  for  $11,500»  with 
interest  at  seven  per  cent,  per  annum  from  June  22,  1889,  and  for  the  costs 
and  disbursements  herein,  to  be  paid  out  of  the  estate  of  the  said  Stephen 
Gardner,  deceased. 

Cole,  Brawhall  &  Morris,  for  plaintiff. 

Stringer  &  Seynwur,  M.  D.  Munn,  and  /.  M.  OHman^  for  defendants. 

Nelson,  J.  The  defendants  do  not  attempt  to  escape  liability  for  the 
reason  that  Grardner  purchased  shares  of  stock  through  misrepresentation 
of  the  vendor  or  his  agents;  nor  is  there  any  suggestion  by  the  receiver 
in  the  pleadings,  or  any  proof,  that  they  are  liable  because  the  testator 
was  a  subscriber  to  the  increase  of  the  capital  stock  of  the  bank,  although 
his  name  appears  on  the  list  of  subscribers  for  100  shares.  The  suit  is 
brought  to  recover  an  assessment  made  by  the  comptroller  upon  the  de- 
fendants' testator,  as  an  owner  of  the  original  stock  issued  to  subscribers 
when  the  bank  was  first  organized,  and  in  order  to  recover  the  plaintiff 
must  prove  that  the  testator  was  the  owner  of  the  stock  which  is  entered 
in  the  bank-books  in  his  name.  The  presumption  is,  on  the  stipulated 
facts,  as  his  name  is  registered  in  the  stock  book  as  a  stockholder  to  the 
amount  of  215  shares,  that  he  was  the  owner  thereof,  particularly  when 
he  held  certificates  for  such  stock,  duly  issued  and  signed  by  the  proper 
bank  officers;  but  these  facts  are  not  conclusive  of  ownership.  Such 
prima  facie  case  throws  upon  the  defendants  the  ontw  of  rebutting  the 
presumption. 

It  is  conceded  that  115  shares  of  the  capital  stock  were  owned  by  Gard- 
ner, but  it  is  claimed  that  they  are  not  liable  for  an  assessment  upon  the 
100  shares  registered  in  his  name,  and  for  which  a  certificate  was  issued 
January  4,  1887.     The  manner  in  which  this  certificate  for  100  shares 
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issued  appears  in  the  stipulated  facts,  and  the  question  presented  is,  did 
the  testator  purchase  this  stock,  or  has  he  consented  to  the  transferor  the 
stock  registered  in  his  name?  A  purchase  of  stock  in  an  organized  bank 
from  one  who  is  a  stockholder  required  the  mutual  assent  of  the  vendor 
and  vendee  to  the  contract.  If  a'lack  of  mutual  consent  is  shown,  and 
there  is  an  absence  of  contract  between  the  parties  that  the  testator  should 
purchase  the  100  shares  of  old  stock,  and  thus  become  liable  as  a  stock- 
holder, he  was  not  a  stockholder  or  owner,  within  the.  meaning  of  the 
national  bank  laws/  imposing  individual  liability,  although  the  stock 
was  transferred  and  registered  in  his  name.  The  criterion  of  liability  is 
whether  any  act  has  been  done  by  which  the  corporation  was  forced  to 
receive  the  testator  as  a  stockholder.  In  the  face  of  the  entry  and  trans- 
fer of  the  stock  and  issue  of  a  certificate,  the  defendants  may  introduce 
evidence  to  show  that  the  entry  is  false,  and  the  certificate  falsely  issued. 
The  testimony  shows  that  the  bank  was  in  a  sickly  condition,  and  the 
transfer  from  the  president  and  one  of  the  directors  of  their  stock  was 
unauthorized.  The  sale  or  transfer  of  stock  of  a  national  bank  is  not 
governed  by  different  rules  from  those  which  apply  to  other  incorporated 
companies.  Proof  must  be  made  of  the  assent  of  the  parties  thereto. 
They  must  have  assented  to  the  transfer,  as  shown  by  the  bank-books, 
to  make  the  testator  a  stockholder,  and  subject  to  the  onerous  liability 
which  the  national  bank  act  imposes  on  stockholders.  The  proof  is 
clear  that  the  defendants'  testator  subscribed  for  and  sent  his  money  to 
the  bank  to  pay  for  100  shares  of  the  proposed  increase  of  the  capital 
stock  of  the  bank,  and  the  certificate  sent  was  old  stock  transferred  to 
him  without  his  knowledge  or  consent.  Such  a  transaction  cannot  be 
upheld.  A  transfer  of  stock  under  such  circumstances,  without  the 
knowledge  of  the  person  to  whom  it  is  transferred,  does  not  make  him 
liable  as  a  shareholder.  He  must  be  held  out  to  the  public  as  a  share- 
holder, with  his  knowledge  of  the  fact.  It  is  claimed  that  this  defense 
cannot  be  set  up  on  a  suit  brought  by  the  receiver  to  recover  an  assess- 
ment made,  in  order  that  the  creditors  of  the  bank  may  obtain  satisfac- 
tion; and  it  is  said  that  creditors  of  the  bank  would  suffer  by  such  a  rule. 
Injurious  consequences  to  creditors,  which  may  happen  after  such  an 
authorized  transfer  of  stock,  cannot  make  the  defendants  responsible  on 
a  contract  which  their  testator  never  made  and  had  nothing  to  do  with. 
There  can  be  no  estoppel  unless  defendants'  testator  assented  to  the  trans- 
fer of  the  stock.  He  had  no  knowledge  that  'he  was  registered  on  the 
stock-book  as  the  owner  of  100  shares  of  the  original  stock  of  the  bank, 
which  had  been  transferred  to  him  by  Overstoltz;  the  president,  and  Ro- 
senthal, a  director;  and  there  were  no  circumstances  disclosed  in  the 
transaction  between  him  and  the  bank,  when  he  subscribed  for  100 
shares  of  the  increase  to  the  stock  and  paid  for  it,  that  put  him  upon  an 
inquiry  to  ascertain  whether  the  certificate  issued  represented  the  stock 
he  subscribed  for  or  old  stock  fraudulently  transferred.  He  had  pur* 
chased  no  stock  from  any  stockholder,  but  had  responded  &vorably  to 
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the  circular  sent  him  for  an  increase  of  the  capital  stock  of  the  bank,  and 
had  paid  for  100  shares  of  the  new  stock  which  he  was  anxious  to  get. 
A  certificate  dated  about  the  time  the  president  of  the  bank  informed 
him  the  new  increase  stock  would  probably  be  issued  was  sent,  properly 
signed,  and  there  was  nothing  upon  its  face  to  indicate  it  was  not  the 
new  stock  subscribed  for.  A  dividend  was  declared  and  paid  upon  the 
original  stock  June  7,  1887,  and  it  is  urged  that  the  testator,  having  re- 
ceived it,  is  estopped  from  now  asserting  that  he  did  not  own  these 
shares.  While  a  dividend  might,  if  the  person  in  whose  name  the  stock 
is  registered  receive  it,  tend  to  establish  ownership,  still  receipt  of  a  div- 
idend is  not  conclusive  proof  that  he  is  a  stockholder  within  the  law  im- 
posing individual  liability.  The  evidence  taken,  in  addition  to  the  facts 
stipulated,  does  not  change  the  status  of  the  case. 

In  the  case  of  Keym-  v.  Hitz,  133  U.  S.  139,  10  Sup.  Ct.  Rep.  290, 
the  court  holds  that  a  transfer  of  stock  in  a  bank  to  a  person  without  his 
knowledge  or  consent  does  not,  of  itself,  impose  upon  the  transferee  tlie 
liability  attached  by  law  to  the  position  of  shareholder  in  the  association; 
but  if  the  transferee  does  any  act  approving  or  acquiescing  in  the  trans- 
fer, or  in  any  way  ratifies  it,  or  accepts  any  benefit  arising  from  the 
ownership  of  such  stock,  he  becomes  liable  to  be  treated  as  a  shareholder, 
with  such  responsibilities  as  the  law  imposes  in  such  cases.  Gardner 
did  not  know,  when  a  dividend  was  paid  to  him  upon  215  shares,  that 
such  an  amount  of  old  stock  was  entered  in  his  name,  for  he  never  had 
purchased  or  authorized  the  transfer  of  the  100  shares  which  appear  in 
the  books  as  transferred  to  him.  He  therefore  never  accepted  any  benefit 
arising  from  the  ownership  of  such  stock.  It  is  said  that  Gardner 
waived  his  right  to  complain  by  not  returning  the  dividend,  or  offering 
to  return  it,  and  cannot  defeat  the  assessment  upon  the  100  shares.  This 
failure  to  tender  back  the  dividend  does  not,  under  the  circumstances, 
prevent  the  defense  urged. 

After  full  consideration,  I  am  of  the  opinion  that  the  defendants  must 
pay  the  assessment  of  100  per  cent,  of  the  p4r  value  upon  116  shares  of 
stock  only,  and  judgment  must  be  entered  for  $11,500,  with  interest  at 
7  per  cent,  from  June  22,  1889;  and  it  is  so  ordered. 


United  States  v.  One  DisTrLLERY. 

(District  Court,  S.  D.  Calif  (/mUu    October  20, 1S90.) 

Ikternal  RbveUue—Porfbitubb— Double  Punishment. 

After  an  officer  and  stockholder  of  a  corporation  engaged  IndistiUing  iBOOnvioted 
for  a  violation  of  the  internal  revenue  law,  an  action  cannot  be  maintained  to  en- 
force the  forfeiture  of  the  corporation'a  property  for  the  same  offense,  even  though 
the  forfeiture  is  resisted  only  by  the  other  stockholder.  Following  U.  S.  v.  MCr 
Kee.  4  DilL  128. 

At  Ijaw.     Information  for  the  forfeiture  of  certain  real  and  personal 
property  for  allied  violation  of  the  internal  revenue  lawa. 
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WiUmghhy  Cde,  U.  S.  Dist.  Atty. 

Henry  C.  McPike  and  Brousseau  &  Haichj  for  daimants. 

Ross,  J.  Sections  3257,  3281,  3305,  3453,  an4  3456  of  the  Revised 
Statutes  of  the  United  States  are  as  follows: 

"Sec.  3257.  Whenever  any  person  engaged  in  carrying  on  the  business  of  a 
distiller  defrauds,  or  attempts  to  defraud,  the  United  States  of  the  tax  on  the 
spirits  distilled  by  him,  or  any  part  thereof,  he  shall  forfeit  the  distillery  and 
distilling  apparatus  used  by  him,  and  all  distilled  spirits,  and  all  raw  mate- 
rials for  the  production  of  distilled  spirits,  found  in  ('»e  distillery  and  on  the 
distillery  premises,  and  shall  be  fined  not  less  than  live  hundred  dollars  nor 
more  than  five  thousand  dollars,  and  be  imprisoned  not  less  than  six  months 
nor  more  than  three  years. " 

"Sec.  3281.  Every  person  who  carries  on  the  business  of  a  distiller  without 
having  given  bond,  as  required  by  law,  or  who  engages  in  or  carries  on  the 
business  of  a  distiller  with  intent  to  defraud  the  United  States  of  the  tax  on 
the  spirits  distilled  by  him,  or  of  any  part  thereof,  shall,  for  every  sucli  of- 
fense, be  fined  not  less  than  one  thousand  dollars  nor  more  than  five  thou- 
sand dollars,  and  imprisoned  not  less  than  six  months  nor  more  tlian  two 
years.  And  all  distilled  spirits  or  wines,  and  all  stills  or  other  apparatus  fit 
or  intended  to  be  used  for  the  distillation  or  rectification  of  spirits,  or  for  the 
compounding  of  liquors,  owned  by  such  person,  wherever  found,  and  all  Ills- 
tilled  spirits  or  wines  and  personal  property  found  in  the  distillery,  or  in  any 
building,  room,  yard,  or  Inclosure  connected  therewith,  and  used  with  or  con- 
stituting a  part  of  the  premises,  and  all  the  right,  title,  and  interest  of  such 
person  in  the  lot  or  tract  of  land  on  which  such  distillery  is  situated,  and  all 
right,  title,  and  interest  therein  of  every  person  who  knowingly  has  suffered 
or  permitted  the  business  of  aiiistiller  to  be  there  carried  on,  or  has  connived 
at  the  same,  and  all  personal  property  owned  by  or  in  possession  of  any  per- 
son who  has  permitted  or  suffered  any  building,  yard,  or  inclosure,  or  any 
part  thereof,  to  bo  used  for  purposes  of  ingress  or  egress  to  or  from  such  dis- 
tillery, which  shall  be  found  in  any  such  building,  yard,  or  inclosure,  and  all 
the  right,  title,  and  interest  of  every  person  in  any  premises  used  for  ingress 
or  egress  to  or  from  such  distillery,  who  has  knowingly  suffered  or  permitted 
such  premises  to  be  used  for  such  ingress  or  egress,  shall  be  forfeited  to  the 
United  States." 

"Sec.  3305.  Whenever  any  false  entry  is  made  in,,or  any  entry  required  to 
be  made  is  omitted  from,  either  of  the  said  books  mentioned  in  the  two  pre- 
ceding sections,  with  intent  to  defraud  or  to  conceal  from  the  revenue  otfi- 
cers  any  fact  or  particular  required  to  be  stated  and  entered  in  either  of  said 
books,  or  to  mislead  in  reference  thereto,  or  any  distiller,  as  aforesaid,  omits 
or  refuses  to  provide  either  of  said  books,  or  cancels,  obliterates,  or  destroys 
any  part  of  either  of  said  books,  or  any  entry  therein,  with  intent  to  defraud, 
or  permits  the  same  to  be  done,  or  such  books,  or  either  of  them,  are  not  pro- 
duced'when  required  byany  revenue  officer,  thedistillery,  distilling  apparatus, 
and  the  lot  or  tract  of  land  on  which  it  stands,  and  all  personal  property  on 
said  premises  used  in  the  business  there  carried  on,  shall  be  forfeited  to  the 
United  States.  And  every  person  who  makes  such  false  entry,  or  omits  to 
make  any  entry  hereinbefore  required  to  be  made,  with  the  intent  aforesaid, 
or  who  causes  or  procures  the  same  to  be  done,  or  fraudulently  cancels,  oblit- 
erates, or  destroys  any  part  of  said  books,  or  any  entry  therein,  or  willfully 
fails  to  produce  such  books,  or  either  of  them,  shall  be  fined  not  less  than  five 
hundred  dollars,  nor  more  than  five  thousand  dollars,  and  imprisoned  not  less 
than  six  months,  nor  more  than  two  years." 

"Sec.  3453.  All  goods,  wares,  merchandise,  articles,  or  objects  on  which 
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taxes  are  ImpoBed,  which  shall  be  found  in  the  possession  or  custody,  or  within 
the  control,  of  any  person,  for  the  purpose  of  being  sold  or  removed  by  him 
in  fraud  of  the  internal  revenue  laws,  or  with  design  to  avoid  payment  of  said 
taxes,  may  be  seized  by  the  collector  or  deputy  collector  of  the  proper  district, 
or  by  such  other  collector  or  deputy  collector  as  may  be  specially  authorized 
by  the  commissioner  of  internal  revenue  for  that  purpose,  and  shall  be  for- 
feited to  the  United  States.  And  all  raw  materials  found  in  the  possession 
of  any  person  intending  to  manufacture  the  same  into  articles  of  a  kinJ  sub- 
ject to  tax  for  the  purpose  of  fraudulently  selling  such  manufactured  articles, 
or  with  design  to  evade  the  payment  of  said  tax,  and  all  tools,  implemt^nts, 
instruments,  and  personal  property  whatsoever  in  the  place  or  building,  or 
within  any  yard  or  inclosure  where  such  articles  or  raw  materials  are  found, 
may  also  be  seized  by  any  coliector  or  deputy  collector,  as  aforesaid,  and  siiall 
be  forfeited,  as  aforesaid.  The  proceedings  to  enforce  such  forfeiture  shall 
be  in  the  nature  of  a  proceeding  in  rem  in  the  circuit  court  or  district  court 
of  the  United  States  for  the  district  where  such  seizure  is  made." 

**Sec.  3456.  If  any  distiller,  rectifier,  wholesale  liquor  dealer,  or  manufact- 
urer of  tobacco  or  cigars,  sliall  knowingly  or  willfully  omit,  neglect,  or  refuse 
to  do,  or  cause  to  be  done,  any  of  the  things  required  by  law  in  the  carrying 
on  or  conducting  of  his  business,  or  shall  do  anything  by  this  title  prohibited, 
if  there  be  no  specific  penalty  or  punishment  imposed  by  any  other  section  of 
this  title  for  the  neglecting,  omitting,  or  refusing  to  do,  or  for  the  doing  or 
causing  to  be  done,  the  thing  required  or  prohibited,  he  sliall  pay  a  penalty  of 
one  thousand  dollars;  and  it  tlie  person  so  offending  be  a  distiller,  rectifier,  or 
wholesale  [liquor]  dealer,  all  distilled  spirits  or  liquors  owned  by  him,  or  in 
which  he  has  any  interest  as  owner,  and,  if  he  be  a  manufacturer  of  tobacco 
or  cigars,  all  tobacco  or  cigars  found  in  his  manufactory,  shall  be  forfeited  to 
the  United  States. " 

Based  on  these  sections,  an  information  was  filed  by  the  district  attor- 
ney on  the  13th  of  November,  1888,  and  amended  on  the  11th  of  Jan- 
uary, 1889,  for  the  forfeiture  of  certain  real  and  personal  property  therein 
specifically  described,  and  which  was  seized  by  the  collector  of  internal 
revenue  for  this  district  on  the  1st  day  of  November,  1888,  consisting 
of  five  acres  of  land,  situated  about  four  miles  from  the  city  of  Fresno, 
upon  which  stand  the  distillery  and  winery  buildings  and  distillery  and 
winery  premises  theretofore  occupied  by  the  Fruitvale  Wine  .&  Fruit 
Company,  a  corporation  organized  and  existing  pursuant  to  the  laws  of 
the  state  of  California,  together  with  all  and  singular  the  buildings  stand- 
ing upon  said  winery  and  distillery  premises;  also,  one  still,  one  ele- 
vator, one  grape  stemmer,  one  lot  of  beltipg,  one  cauldron,  one  function 
pump,  one  wine-press,  one  wine-tank,  two  trucks,  one  windmill  and 
pump,  nine  wine-tanks,  twelve  wine-tanks,  sixty-nine  puncheons,  five 
barrels,  filty-four  fermenting  tubs,  one  lot  of  hose,  one  grind-stone,  and 
'  a  lot  of  tools,  one  Howe  scales,  one  lot  of  lumber  for  tanks,  one  lot  of 
lumber,  three  hundred  gallons  of  sweet  wine,  one  lot  of  hoop  iron  and 
pipe,  one  horse  and  tread-wheel;  also,  thirty-nine  puncheons,  eighteen 
wine-tanks,  two  fermenting  tanks,  seventy-eight  barrels,  twenty-nine 
half  barrels,  nine  cords  of  wood,  fifteen  tons  of  grapes,  four  hundred 
feet  of  hose,  seventy  thousand  gallons  of  claret,  thirty-eight  thousand 
gallons  of  white  wine,  two  thousand  gallons  of  port  wine,  one  thousand 
gallons  of  brandy,  four  hundred  and  fifty  gallons  of  alcohol,  ten  thou- 
sand gallons  of  wash  for  brandy,  and  all  the  tools,  implemeutfi,  and 
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utensils  used  by  said  Fruitvale  Wine  &  Fruit  Company  in  the  manu- 
facture of  distilled  spirits.  The  amended  information  alleged  as  grounds 
for  a  decree  of  forfeiture  of  the  property  in  question  in  substance  as  fol- 
lows: 

(1)  That  on  the  Ist  day  of  June,  1888,  the  said  Fruitvale  Wine  &  Fruit 
Company  had  in  its  possession,  custody,  and  control  certain  proof  brandy  and 
high  proof  spirits,  for  the  purpose  of  selling  and  removing  the  same  in  fniud 
of  the  revenue  laws»  and  with  the  design  of  avoiding  payment  of  the  taxes 
due  the  government. 

(2)  That  the  said  Fruitvale  Wine  &  Fruit  Company,  being  a  distiller  of 
distilled  spirits,  and  engaged  in  carrying  on  that  business  at  the  aforesaid  dis- 
tillery, did  defraud  the  government  during  the  months  of  July,  xlugust,  Sep- 
tember, October,  November,  and  December,  1887,  of  the  tax  on  a  large  quan- 
tity of  spirits  distilled  l)y  it,  by  the  fraudulent  removal  of  such  spirits  from 
the  distiUery  where  the  same  had  been  distilled  to  a  place  other  than  a  distil- 
lery, lH>nded  or  designated  warehouse,  or  place  of  depository,  without  the  tax 
thereon  being  paid,  and  without  the  packages  in  which  the  same  was  con- 
tained being  stamped  or  branded,  and  without  the  law  in  relation  to  distilled 
spirits  being  complied  with  in  any  manner,  and  with  the  intent  to  defraud  the 
government  of  the  tax  due  on  said  spirits. 

(8)  That  the  said  Fruitvale  Wine  &  Fruit  Company,  as  such  distiller, 
during  the  months  of  July,  August,  September,  October,  November,  and  De- 
cember, 1887,  with  intent  to  defraud  the  government  of  the  tax  due  on  spirits 
distilled  by  it,  made,  through  its  secretary,  W.  Moore  Young,  false  entries  in 
the  books  required  by  law  to  kept  by  it,  and  omitted  to  do  other  things,  and 
perform  other  acts  in  relation  thereto,  required  by  law  to  be  performed,  and 
by  such  means  defrauded  the  government. 

(4)  That  the  said  Fruitvale  Wine  &  Fruit  Company,  as  such  distiller, 
did,  during  the  months  of  July,  August.  September,  October,  November,  and 
December,  1887,  knowingly  and  willfully  omit,  neglect,  and  refuse  to  do  or 
cause  to  be  done  any  of  the  acts  required  by  law  in  Carrying  on  its  business 
of  distilling,  and  did  during  the  same  time,  in  carrying  on  its  said  business, 
commit  acts  prohibited  by  the  law. 

It  is  alleged  that  at  all  of  the  times  referred  to  Wolters,  Helm,  Austin, 
and  Kauffman,  who  are  claimants  herein,  were  holders  of  stock  of  the 
Fruitvale  Wine  &  Fruit  Company,  and  were  cognizant  of  all  of  the  al- 
leged fraudulent  acts  and  omissions  on  the  part  of  the  corporation,  and 
that  they  subsequently,  with  full  knowledge  of  such  fraudulent  acts  and 
omissions,  purchased  all  of  the  said  property.  Wolters,  'Helm,  Austin, 
and  Kauffman  appeared  as  claimants  and  filed  an  answer  to  the  amended 
information,  in  which  all  of  the  allegations  .of  fraud  on  their  part  are 
denied,  and  which  sets  up  that  they  are  the  owners  of  all  of  the  property 
described  in  the  information,  or  so  much  of  it  as  actually  existed  at  tlie 
time  of  seizure;  that  they  acquired  certain  described  portions  of  it  by 
purchase  at  a  public  sale  made  by  the  assignee  of  the  Fruitvale  Wine 
&  Fruit  Company  on  the  9th  of  June,  1888,  for  the  sum  of  87,700, 
which  sum  they  paid,  and  thereupon  received  possession  of  the  property 
purchased;  that  thereupon  claimants  formed  a  partnership  for  the  pur- 
pose of  operating  the  winery  on  the  premises,  and  added  thereto  neces- 
sary machinery  and  buildings  to  the  extent  of  S5,000  in  value;  that  on 
or  about  June  20,  1888,  and  while  claimante^  were  in  possession  of  the 
v.43F.no.l2— 64 
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premises,  and  in  good  faith  making  large  and  expensive  additions  thereto, 
the  property  was  seized  by  the  collector  of  internal  revenue  for  an  alleged 
violation  of  the  revenue  laws  by  the  Fruitvale  Wine  &  Fruit  Company  in 
the  year  1887;  that,  by  reason  of  negotiations  with  the  revenue  officials, 
the  property  was,  on  or  about  October  27, 1888,  released,  and  claimants 
restored  to  its  possession,  whereupon  they  proceeded  to  make  further 
improvements  and  expenditures,  and  engaged  in  the  business  of  operat- 
ing the  winery,  adding  from  their  personal  funds,  in  the  purchase  of 
stock,  material,  and  machinery,  the  sum  of  $25,000,  pursued  the  busi- 
ness, and  in  all  respects  complied  with  the  laws  of  the  United  States  and 
the  rules  and  regulations  of  the  revenue  department;  that  afterwards, 
to-wit,  on  or  about  the  2d  day  of  November,  1888,  on  account  of  the 
alleged  wrongful  acts  of  the  Fruitvale  Wine  &  Fruit  Company  occurring 
in  the  year  1887,  the  said  premises  and  property,  with  all  the  additions 
and  improvements,  stock  and  material,  made  and  supplied  by  claimants, 
were  again  seized  by  the  revenue  oflScers,  and  the  possession  thereof 
withheld  from  claimants  until  on  or  about  November  30,  1888,  when 
claimants  were  restored  to  possession  by  giving  a  bond  in  the  sum  of 
$35,000;  that  afterwards,  to-wit,  on  the  8th  of  December,  1888,  the  said 
premises  and  property  were  again  seized  by  the  internal  revenue  collector 
on  account  of  the  alleged  wrong-doing  of  the  Fruitvale  Wine  &  Fruit 
Company  during  its  occupancy  thereof,  and  that,  in  order  to  prevent  the 
sale  of  said  property  and  to  recover  its  possession,  and  to  prevent  further 
loss  and  damage  by  the  suspension  of  their  business,  the  claimants  were 
compelled  to  and  did  pay  under  protest  to  the  collector  the  sum  of 
$3,392,  alleged  to  be  due  and  owing  from  the  Fruitvale  Wine  &  Fruit 
Company  to  the  government  by  reason  of  the  failure  of  that  corporation 
to  comply  with  the  laws  and  the  rules  and  regulations  of  the  revenue 
department  during  the  year  1887;  that  between  the  dates  of  the  first 
seizure,  on  or  about  June  20,  1888,  and  the  second  seizure,  on  or  about 
November  2,  1888,  claimants  added  to  the  premises  certain  described 
property,  the  aggregate  value  of  which  was  over  $25,000,  all  of  which 
was  included  in  the  seizure  of  November  2d,  and  also  in  that  of  Decem- 
ber 8, 1888,  without  fault  on  their  part.  They  deny  that  the  1,000  gal- 
lons of  brandy,  or  the  450  gallons  of  alcohol,  or  the  barrels  containing  the 
same,  found  in  their  possession  at  the  time  of  the  seizure  in  November, 
constituted  any  part  of  the  property  alleged  to  have  been  found  in  the 
possession  of  the  Fruitvale.  Wine  &  Fruit  Company  on  or  about  June  1, 
1887,  or  that  said  brandy  or  alcohol,  or  the  barrels  containing  the  same, 
ever  were  in  possession  of  that  company  at  the  distillery  or  elsewhere. 
They  deny  that  they,  or  either  of  them,  ever  purchased  or  received  from 
the  Fruitvale  Wine  &  Fruit  Company  any  brandy  or  alcohol  or  other  high 
proof  spirits  knowing  that  the  company  had  defrauded,  or  sought  to 
defraud,  the  government,  or  had  failed  to  apply  or  sought  to  avoid  the 
payment  of  taxes  due  thereon,  or  that  the  same  had  for  any  cause  be- 
come forfeited  to  the  government. 

The  claimants,  by  their  answer,  admit  that  they  were  owners  of  stock 
in  the  Fruitvale  Wine  &  Fruit  Company,  but  deny  that  they,  or  either 
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of  them,  had  any  knowledge  of  the  alleged  frauds  on  the  part  of  that 
corporation  or  its  officers,  or  ever  heard  of  them  until  after  the  seizure 
of  the  property  by  .the  collector.  By  an  amendment  to  their  answer, 
filed  on  the  21st  of  August,  1890,  the  claimants  set  up  this  defense: 
That  after  the  last  seizure,  and  on  the  20th  of  December,  1888,  W.  Moore 
Young  was  indicted  by  the  United  States  grand  jury  upon  five  separate 
counts,  charging  that  he  had  committed  unlawful  acts  against  the  rev- 
enue laws  while  secretary  of  the  Fruitvale  Wine  &  Fruit  Company,  upon 
which  indictment  he  was  tried,  and,  on  the  20th  of  February,  1889,  con- 
victed upon  the  first  count  and  acquitted  as  to  the  other  four;  the  record 
of  his  conviction  being  made  a  part  of  the  amended  answer.  The  first 
count  of  the  indictment  charged  that,  as  secretary  of  the  Wine  &  Fruit 
Company,  it  became  the  duty  of  Young  to  sign  and  execute  each  month 
a  statement  in  writing  showing  the  date,  kind  of  material  used,  time  of 
operation  and  amount  of  brandy  distilled  by  the  company  of  which  he 
was  secretary.  That  during  the  month  of  September,  1887,  he  signed 
and  executed  a  report  for  the  previous  month,  in  which  he  knowingly 
made  false  and  fraudulent  statements  concerning  the  matters  and  things 
required  of  him  by  the  law.  The  second  count  made  a  similar  charge 
respecting  his  statement  for  the  month  of  September,  the  third  in  respect 
to  October,  the  fourth  in  respect  to  November,  and  the  fifth  in  respect 
to  December,  1887.     The  amended  answer  avers  that — 

''At  all  the  times  mentioned  in  the  indictment  said  Young  was  a  stock- 
holder in  the  said  company,  and  that  at  all  the  times  mentioned  in  the  indict- 
ment the  said  company  was  the  owner  of  all  the  real  and  personal  property 
upon  which,  and  in  connection  with  which,  the  distillery  was  situated  and 
operated ;  that  it  was  by  virtue  of  his  position  as  secretary  that  he  was  en- 
abled to  sign  and  execute  the  documents  mentioned  in  the  indictment,  and 
that  it  was  only  as  such  officer  that  he  could  have  signed  the  documents;  that 
the  whole  of  the  capital  and  property  of  the  corporation  consisted  of  said  dis- 
tillery and  winery  premises,  with  the  appurtenances  to  each,  and  that  the 
capital  stock  in  said  corporation  owned  by  said  Secretary  Young  represented 
the  interest  and  property  which  he  then  had  in  and  owned  in  said  distillery, 
winery,  etc.;  that  the  distillery  and  distillery  premises,  winery,  and  real  and 
personal  property  mentioned  in  the  libel  are  the  same  distillery  and  distillery 
premises,  winery,  and  real  and  personal  property  mentioned  and  referred  to 
in  said  indictment  against  said  Young;  that  the  alleged  frauds,  concealments, 
and  removals  of  distilled  spirits,  and  the  other  fraudulent  acts  set  forth  in 
said  libel,  are  the  same  frauds,  concealments,  and  removals,  and  other  unlaw- 
ful acts,  inquired  of  and  investigated  upon  the  trial  of  said  Young,  and  in 
respect  to  which  he  was  convicted;  that  all  the  evidence  which  would  be  nec- 
essary to  establish  the  various  assignments  and  charges  of  fraud  set  out  in 
the  libel  was  used  and  introduced  upon  the  trial  of  said  Young;  that  at  the 
time  of  the  alleged  commission  of  the  acts  for  which  a  forfeiture  is  sought  to 
be  enforced  in  this  action,  said  Young  was  one  of  the  owners  of  all  the  prop- 
erty, real  and  personal,  upon  which  a  forfeiture  could  be  decreed  by  the  court" 

To  this  defense,  the  district  attorney,  on  behalf  of  the  government, 
demurred,  and  the  question  of  its  sufficiency,  accepting  as  true  the  facts 
alleged,  is  now  for  decision. 

The  indictment  against  Young  was  based  on  section  3451  of  the  Re- 
vised Statutes,  which  is  as  follows ; 
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"Every  person  who  simulates  or  falsely  or  fraudulently  executes  or  signs 
any  bond,  permit,  entry,  or  other  document  required  by  the  provisions  of  the 
internal  revenue  laws,  or  by  any  regulation  made  in  pursuance  thereof,  or 
who  procures  the  same  to  be  falsely  or  fraudulently  executed,  or  who  advises, 
aids  in,  or  connives  ai  such  execution  thereof,  shall  be  Imprisoned  for  a  term 
not  less  than  one  year  nor  more  than  five  years;  and  the  property  to  which 
such  false  or  fraudulent  instrument  relates  shall  be  forfeited." 

The  case  of  U.  8.  v.  McKee,  4  Dill.  11^8,  was  a  civil  action  brought  by 
the  government  to  recover  the  liability,  denounced  by  section  3296  of 
the  Revised  Statutes,  of  double  the  amount  of  taxes  of  which  the  United 
States  had  been  defrauded  by  the  unlawful  removal  of  whisky  from  the 
distilleries  of  various  persons,  in  which  removals  it  was  charged  the  de- 
fendant aided  and  abetted.  The  defendant  interposed  two  defenses:  (1) 
That  he  had  been  theretofore  indicted,  convicted,  and  punished  for  the 
same  offenses.  (2)  That  for  those  offenses  he  had  been  pardoned  by  the 
president.  To  that  answer  the  government  demurred.  Mr.  Justice  Mii^ 
LER,  with  whom  concurred  Judge  Dillon,  in  overruling  the  demurrer, 
held  that,  if  the  specific  acts  of  removal  on  which  the  civil  suit  was 
brought  were  the  same  which  were  proved  in  the  indictment,  the  former 
conviction  and  judgment  constituted  a  bar  to  the  civil  suit,  on  the  ground 
that  our  laws  forbid  that  any  one  shall  be  twice  punished  for  the  same 
crime  or  misdemeanor.  That  case  was  cited  with  apparent  approval  by 
the  supreme  court  in  Coffey  v.  U.  S.,  116  U.  S.  445,  6  Sup.  Ct.  Rep. 
437.  The  circumstance  that  the  civil  suit  was  under  one  section  of  the 
Revised  Statutes,  and  the  criminal  prosecution  under  another,  was  not 
considered  to  affect  the  question,  nor  is  any  reason  perceived  why  it 
should.  The  decision  was  based  upon  the  averments  that  both  proceed- 
ings were  for  the  same  acts  or  transactions.  If  the  government  cannot 
be  permitted  to  mtjiintain  a  civil  action  for  the  recovery  of  money  de- 
nounced as  a  penalty  for  a  violation  of  one  of  the  sections  of  the  statute, 
where  the  same  party  had  been  previously  prosecuted  and  convicted  and 
punished  for  the  same  acts  or  transactions  under  another  section,  it  would 
seem,  for  the  same  reasons,  to  follow  necessarily  that  the  government 
cannot  be  permitted  to  maintain  a  civil  action  for  the  forfeiture  of  the 
property  of  a  person  for  the  acts  or  transactions  for  which  it  has  previ- 
ously prosecuted,  convicted,  and  punished  him.  It  is  true  that  in  the 
present  case,  Young,  the  person  heretofore  indicted,  convicted,  and  pun- 
ished under  section  3451  of  the  Revised  Statutes,  is  not  a  claimant,  and 
that  the  claimants,  Wolters,  Helm,  Austin,  and  Kauffman,  allege  in 
their  original  answer  that  they  acquired  by  purchase  at  a  public  sale, 
made  by  the  assignee  of  the  Fruitvale  Wine  &  Fruit  Company  on  the 
9th  day  of  June,  1888,  all  of  the  property  in  question  then  in  existence, 
and  have  since  owned  the  same,  together  with  that  subsequently  added. 
But  it  must  be  remembered  that  the  pleadings  show  that  the  allied 
fraudulent  acts  of  commission  and  omission  upon  which  the  govern- 
ment's right  to  a  decree  of  forfeiture  is  based  occurred  in  the  year  1887, 
and  that  it  is  the  established  doctrine  of  the  supreme  court  that  the  for- 
feiture took  effect  immediately  upon  the  commission  of  the  acts  de^ 
nounced  by  the  statute.     U.  8.  v.  Stawdl,  133  U.  S.  1,  10  Sup,  Ct.  Rep. 
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244.  "The  right  to  the  property  then  vests  in  the  United  States,"  said 
the  court,  "although  their  title  is  not  perfected  until  judicial  condem- 
nation. The  forfeiture  constitutes  a  statutory  transfer  of  the  right  to  the 
United  States  at  the  time  the  offense  is  committed,  and  the  condemna- 
tion, when  obtained,  relates  back  to  that  time,  and  avoids  all  interme- 
diate sales  and  alienations,  even  to  purchasers  in  good  faith. ^'  The  pur- 
chase made  by  Wolters,  Helm,  Austin,  and  KaufFman  at  the  sale  made 
in  June,  1888,  by  the  assignee  of  the  Fruitvale  Wine  &  Fruit  Company 
was  therefore  void  as  against  the  government,  even  if  they  could  be  re- 
garded as  purchasers  in  good  faith.  But  that  they  cannot  be  so  re- 
garded is  plain,  for  the  reason,  among  others,  that  each  of  them  was  an 
owner  of  stock  in  that  corporation,  and  therefore  interested  in  the  prop- 
erty at  the  time  of  the  perpetration  of  the  frauds.  That  sale  being  void 
as  respects  the  government  for  one  purpose,  is  void  for  all  purposes,  and 
the  rights  of  the  government  are  to  be  determined  as  though  it  had  never 
occurred. 

The  right  which  the  government  by  this  suit  asks  the  court  to  enforce 
is  the  right  which  vested  in  it  in  1887  to  take  the  property  as  forfeited 
by  the  fraudulent  acts  on  the  part  of  the  Fruitvale  Wine  &  Fruit  Com- 
pany. U.  S.  v.  Stowdl^  8v/pra.  When  that  right  accrued,  Young,  as  an 
owner  of  stock  in  that  corporation,  had  an  interest  in  every  part  and 
parcel  of  the  property  of  the  company.  The  government  had  the  right 
to  proceed  by  civil  action  to  enforce  the  forfeiture  of  the  property  be- 
cause of  the  frauds,  or  to  prosecute  the  parties  engaged  in  it  criminally; 
but  for  the  same  acts  it  could  not  do  both,  according  to  the  ruling  in  the 
cases  to  which  reference  has  been  made.  It  does  not  seem  to  me  to  be 
material  that  Young  does  not  here  appear  as  a  claimant.  If  the  facts 
be  as  alleged,  and  upon  the  demurrer  they  are  to  be  taken  as  true,  the 
government  indicted,  convicted,  and  punished  him  for  certain  frauds 
committed  in  relation  to  the  property  in  question;  and  for  the  same  fraud- 
ulent acts  and  omissions  that  were  introduced  in  proof  in  support  of 
that  indictment  it  asks  the  court  in  the  present  suit  to  decree  a  forfeit- 
ure of  the  property,  the  right  to  which  accrued  to  the  government,  as 
has  been  seen,  at  the  time  of  the  commission  of  the  frauds,  and  when 
Young,  as  a  stockholder  in  the  corporation,  was  interested  in  every  part 
and  parcel  of  the  property.  To  take  the  property  in  which  he  has  an 
interest  is  to  take  his  property;  and,  for  the  same  acts  and  omissions,  to 
punish  him  criminally  and  also  take  his  property,  is,  for  the  same  of- 
fenses, to  punish  him  twice. 

The  circumstance  that  Wolters,  Helm,  Austin,  and  Kauffman  have 
not  been  prosecuted  for  the  fraudulent  acts  and  omissions  that  are  made 
the  basis  of  the  present  action  does  not  relieve  the  government's  case  of 
the  difficulty.  To  take  the  property  from  one  stockholder  is  to  take  it 
from  all,  and  I  can  see  no  valid  reason  why  the  plea  in  bar  of  the  ac- 
tion may  not  be  interposed  by  any  one  interested  in  the  property.  In- 
deed, according  to  t?ie  admiralty  practice  by  which  this  proceeding  is 
governed,  the  court  protects  and  holds  the  property  for  tiie  benefit  of 
the  true  owner,  whoever  he  may  be.     2  Conk.  Adm.  64. 

Demurrer  overruled. 
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Lewis  et  al  v.  Earnhardt  et  al. 

(Circuit  CourU  N.  D.  imnoU,  S.  D.    October  21, 1890.) 

1.  Wills— Devise— Estate  Tail. 

Under  Rev.  St.  IlL  c.  SO,  §  6,  which  provides  that  the  pantee  of  an  estate  tail 
shall  take  an  estate  for  life,  and  that  "the  remainder  shall  pass  in  fee-simple  to  the 
person  to  whom  the  estate  tail  would,  on  the  death  of  the  first  grantee  in  tall,  first 
pass,  according  to  the  course  of  the  common  law, "  land  devised  to  the  testatx)r*s 
wife  and  the  heirs  of  her  body  will,  on  her  death  without  issue,  pass  to  the  heirs 
of  the  testator. 

2.  Records— Constructive  Notice. 

A  book  in  the  oounty  clerk's  office,  showing  the  names  of  purchasers  of  govern- 
ment land  in  the  county,  being  kept  onlv  for  purposes  of  taxation,  is  not  construct- 
ive notice  to  subsequent  purchasers.    Following  Betser  v.  Rankin,  77  IlL  289. 
8.  Vendor  and  Vendee— Bona  Fide  PrRCHASBii— Notice. 

After  a  purchaser  of  land  has  taken  possession  under  his  contract  and  made  val- 
uable improvements,  the  recording  of  a  copy  of  a  will  affecting  his  vendor's  title  is 
not  constructive  notice  to  him,  though  made  before  the  delivery  of  his  deed,  since 
his  title  relates  back  to  the  execution  of  his  contract, 
i.  Adverse  Possession— Tax-Title. 

Under  Rev.  St.  111.  c.  88,  §  6,  which  makes  seven  years'  possession  and  payment  of 
taxes  under  color  of  title  constitute  good  title,  one  who  purchases  in  good  faith 
from  the  holder  of  a  tax-title,  without  notice  that  his  vendor  owned  an  estate  for 
life  in  the  land  at  the  time  of  the  tax-sale,  can,  by  seven  years'  possession,  and  pay- 
ment of  taxes  even  during  the  life  of  his  vendor,  obtain  good  title  as  against  the  i^ 
versioner. 
5.  Same— Color  op  Title. 

Where  a  tax-deed  is  relied  upon  only  as  color  of  title  in  support  of  the  statute  of 
limitations,  evidence  that  the  deed  was  not  founded  upon  a  proper  judgment  is  im- 
materiaL 

At  Law. 

Ejectment  by  Romeo  Lewis  and  others,  heirs  of  Romeo  Lewis,  de- 
ceased, against  Abraham  Earnhardt  and  Josephus  Gish.  Rev.  St.  111. 
c.  30,  §  6,  provides  that,  "in  cases  where  by  the  common  law  any  per- 
son or  persons  might  hereafter  become  seised  in  fee-tail  of  any  lands, 
*  *  *  such  person  or  persons  *  *  *  shall  become  seised 
thereof  for  his  or  her  natural  life  only,  and  the  remainder  shall  pass,  in 
fee-simple  absolute,  to  the  person  or  persons  to  whom  the  estate  tail 
would,  on  the  death  of  the  first  grantee,  devisee,  or  donee  in  tail,  first 
pass,  according  to  the  course  of  the  common  law." 

Tlwmas  MHWdn^  Palnier  W.  Smithy  and  Puterhaugh  &  PtUerbaugk^  for 
plaintiffs. 

WUliams  <fc  Capen^  W.  T.  Gibson,  and  W.  0.  Randally  for  defendants. 

Blodgett,  J.  This  is  an  action  of  ejectment  for  the  recovery  of  a 
tract  of  about  320  acres  of  land  in  Woodford  county,  in  this  state. 

The  facts  material  to  the  questions  involved  in  the  case  are  all  admitr 
ted  by  a  written  stipulation  on  file,  and  are  briefly  these: 

"That  in  1888,  Itomeo  Lewis,  then  of  Oxford,  Butler  county,  Ohio,  entered 
at  the  United  States  land-office  in  Springfield,  in  this  state,  the  lands  in  ques- 
tion, together  with  other  lands,  making  altogether  about  sixteen  hundred 
acres.  That  said  liomeo  Lewis  died  testate  at  his  residence  in  Oxford,  Ohio, 
on  the  24th  day  of  June,  1843.  That  he  Jeft  no  issue  surviving  him,  but  left 
a  widow,  Jauij  K.  Lewis.  That  on  the  8th  day  of  January,  1842,  said  Borneo 
Lewis  executed  his  last  will  and  testament,  which  was  duly  probated  in  the 
proper  court  in  Butler  county,  Ohio,  on  the  13th  day  of  July,  1843,  and  un- 
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der  which  his  widow,  Jane  N.  Lewis,  was  duly  appointed  executrix,  and  she 
qualified  and  entered  upon  her  duties  as  such  executrix,  and  finaliy  settled 
said  estate  in  April,  1871.  That  by  his  said  will  Romeo  Lewis,  after  making 
certain  specific  bequest-s  to  relatives,  and  making  provision  for  the  support  of 
his  then  aged  mother,  made  his  wife  his  residuary  legatee,  the  paragraph  be- 
ing in  the  following  words:  •!  further  give  and  devise  to  my  dearly  beloved 
wife,  Jane  N.  Lewis,  and  to  the  heirs  of  her  body,  my  houses  and  lands  in 
the  town  of  Oxford/  Butler  county,  Ohio,  and  all  the  residue  of  my  lands  in 
the  states  of  Indiana  and  Illinois,  and  all  the  rest,  residue,  and  remainder 
of  my  personal  estate,  goods,  and  chattels,  of  any  kind  and  description  what- 
soever, to  be  equally  divided  between  them,  share  and  share  alike.'  It  is  fur* 
ther  admitted  that  on  the  2d  day  of  September,  1843,  Mrs.  Lewis,  in  the  court 
where  said  will  was  probated,  elected  to  take  under  the  will,  which  election 
was  duly  entered  of  record.  That  she  had  no  living  children  at  the  date  of 
the  will,  but  that  one  was  born  to  her  after  the  date  of  the  will,  and  that  such 
child  died  before  the  death  of  her  husband.  That  no  child  was  ever  after 
born  to  her,  and  that  she  died  at  the  age  of  eighty  years,  without  issue,  in 
July,  1888,  at  Oxford,  which  had  been  her  home  from  the  death  of  her  husband. 
It  is  further  admitted  that  the  plaintiffs  in  this  case  are  heirs  at  law  of  said 
Komeo  Lewis,  being  direct  descendants  of  his  brotliers  and  sisters.  It  is  fur- 
ther admitted  that  the  lands  in  question  were  assessed  for  taxes  in  1845  in 
the  name  of  Romeo  Lewis,  and  sold  for  non-payment  of  such  taxes  in  Octo- 
ber, 1846.  That  the  certificates  of  purchase  at  said  sale  were  assigned  to 
Mrs.  Lewis,  and  that  on  the  16th  day  of  May,  1849,  the  sheriff  of  Woodford 
county  executed  and  delivered  to  her  a  deed  for  said  lands  in  pursuance  of 
said  tax-sale,  which  deed  was  duly  recorded  in  said  Woodford  county  on  the 
day  of  its  date.  It  is  further  admitted  that  the  said  Jane  X.  Lewis,  on  the 
7th  day  of  May,  1856,  gave  to  one  Harry  Lewis  a  letter  of  attorney,  authoriz- 
ing him  to  sell,  and  contract  to  sell,  the  lands  in  question;  and  that  on  the 
21st  of  June,  1856,  he  made  a  contract  in  writing  with  one  Absalom  Dehor- 
ity,  by  which  he  agreed  to  make,  or  cause  to  be  made,  a  good  and  sufficient 
warranty  deed  to  said  Dehority  of  the  lands  involved  in  this  suit,  on  payment 
of  $5,600,  according  to  the  terms  of  certain  promissory  notes  of  8ai«l  Dehority, 
of  even  date  with  said  contract.  That  said  Dehority  at  once  entered  upon 
the  possession  of  said  lands,  claiming  the  same  under  said  contract,  and  be- 
gan improving  the  same,  and  within  the  next  two  years  had  fenced  all  of  said 
land,  built  two  houses  thereon,  and  had  a  large  part  of  it  under  cultivation, 
and  continued  to  so  reside  upon  it  until  his  death  in  1876.  That  on  the  31st 
day  of  August,  1866,  said  Jane  N.  Lewis  made  to  said  Dehority  a  warranty 
deed  of  said  lands,  in  order  to  carry  out  the  contract  of  sale  made  by  said 
Harry  Lewis,  and  that  the  defendant  Jos»'phus  Gish  now  holds  said  lands  by 
mesne  conveyances,  making  a  complete  chain  of  title,  duly  recorded,  from  the 
heirs  of  said  Dehority,  defendant  Barnhardt  being  the  tenant  of  said  Gish,  and 
that  the  defendant  Josephus  Gish,  and  those  under  whom  he  claims  by  mesne 
conveyances  from  said  Jane  N*  Lewis,  have  been  in  full  and  uninterrupted 
possession  of  said  lands  from  the  time  said  Dehority  took  possession  of  the 
same,  in  1856,  and  have  paid  all  taxes  levied  and  assessed  thereon  since  that 
time.  It  is  further  admitted  that  neither  the  defendants,  nor  any  of  the  per- 
sons from  whom  they  claim  title,  except  said  Jane  N,  Lewis,  had  any  knowl- 
edge whatever  of  the  existence  of  said  will,  or  of  the  probate  thereof,  at  the 
time  of  the  contract  for  the  purchase  of  said  lands;  but  it  is  also  admitted 
that  what  purports  to  be  a  copy  of  said  will  was  recorded  in  the  recorder's 
office  of  Woodford  county  on  the  loth  of  August,  1866." 

Upon  these  admitted  facts,  there  can  be  no  doubt  that  Mrs.  Jane  N. 
Lewis,  under  her  husband's  will,  would  have  taken  at  common  law  only 
an  estate  in  fee-tail,  which  is  defined  to  be  *'an  estate  which  is  confined 
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in  its  descent  to  the  posterity  of  some  individual,  so  as  to  cease  upon 
failure  of  such  posterity.''  Burt.  Real  Prop.  p.  4.  So  the  same  author 
says,  at  page  210: 

"Upon  a  devise  to  a  peraon  and  his  issue  or  children,  the  construction  varies 
according  to  circumstances.  If  the  party  have  issue  or  children  at  the  time 
when  the  devise  is  made,  they  will  take  estates,  it  seems,  for  their  lives, 
jointly  with  their  parent;  but  if  he  had  no  issue  at  that  time,  he  takes  an 
estate  tail." 

But  by  the  operation  of  the  sixth  section  of  chapter  80  of  the  Revised 
Statutes  of  Illinois,  tit.  "Conveyances,"  which  was  in  force  at  the  time 
the  will  in  question  was  made  and  took  effect,  Mrs.  Lewis  took  only  an 
estate  for  her  natural  life;  and  at  the  death  of  Mrs.  Lewis,  in  default  of 
heirs  of  her  body,  the  heirs  at  law  of  th^  testator,  Romeo  Lewis,  took  the 
estate  in  fee. 

The  question  then  arises,  do  the  admitted  facts  in  the  case  furnish  a  de- 
fense to  the  claim  now  asserted  by  the  heirs  of  Romeo  Lewis,  the  plain- 
tiffs? It  being  conceded  that  Mrs.  Jane  N.  I-«ewis  obtained  a  tax-deed 
from  the  sheriff  of  Woodford  county  on  the  16th  day  of  May,  1849, 
which  was  duly  recorded  in  Woodford  county  on  that  day;  that  Dehor- 
ity,  under  whom  defendants  claim,  entered  in  1866  into  the  actual  pos- 
session of  the  lands  under  a  contract  of  purchase  from  Harry  Lewis,  agent 
and  attorney  of  Jane  N.  Lewis,  for  a  valuable  consideration;  and  that 
said  purchaser  received,  on  the  31st  day  of  August,  1866,  a  warranty 
deed  from  Jane  N.  Lewis,  in  order  to  carry  out  the  contract  of  sale  so 
made  by  said  Harry  Lewis;  and  that  from  the  time  he  took  possession 
under  said  contract,  in  1856,  the  said  purchaser,  and  those  claiming  un- 
der him  by  warranty  deeds  in  fee-simple,  duly  recorded,  have  continued 
in  actual  possession  of  said  premises  up  to  the  commencement  of  this 
suit,  and  have  paid  all  taxes  assessed  against  the  same.  The  statute  of 
Illinois  (section  6,  c.  83,  Rev.  St.)  provides  that — 

"Every  person  In  the  actual  possession  of  lands  or  tenements  under  claim 
and  color  of  title  made  in  good  faith,  and  who  shall  for  seven  successive  years 
continue  in  such  possession,  and  shall  also  during  that  time  pay  all  taxes 
legally  assessed  on  such  lands  or  tenements,  shall  be  held  and  adjudged  to  be 
the  legal  owner  of  said  lands  or  tenements  to  the  extent,  and  according  to  the 
purport,  of  his  or  her  paper  title." 

It  is  contended  on  behalf  of  the  plaintiffs  that  Mrs.  Lewis,  as  tenant 
for  life,  was  bound  to  pay  the  taxes,  and  could  not  defeat  the  title  of  the 
entail  tenants  or  reversioners  by  allowing  a  tax-title  to  accrue  which 
should  in  any  way  change  her  title  or  her  relation  to  the  rights  of  those 
who  were  to  take  the  estate  after  her;  and  that,  as  the  heirs  at  law  of  the 
testator  had  no  right  of  entry  until  the  death  of  Jane  N.  Lewis  in  1888, 
they  are  not  affected  by  this  tax-title,  which  she  allowed  to  accrue  in 
fraud  of  their  rights,  nor  by  her  deed  in  fee  to  Dehority. 

While  it  is  contended  on  behalf  of  the  defendants  that,  as  Mrs.  Lewis 
had  a  color  of  title  of  record  at  the  time  the  persons  under  whom  they 
claim  purchased  the  lands  for  a  valuable  consideration  from  Mrs.  Lewis, 
and  that,  such  purchaser  having  taken  actual  and  visible  possession  in 
pursuance  of  such  purchase,  which  possession  has  been  continued,  with 
payment  of  taxes,  under  deeds  purporting  to  convey  the  fee-simple  title 
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to  Buccessive  grantees  down  to  the  defendant  Gish,  he  has  acquired  a 
title  in  fee  under  the  laws  of  this  state,  which  cannot  now  be  disturbed 
by  the  plaintiffs. 

It  is  urged  in  behalf  of  plaintiffs  that  a  certain  book,  which  it  is  ad- 
mitted was  kept  in  the  office  of  the  county  derk  of  Woodford  county, 
showing  the  names  of  the  purchasers  from  the  United  States  of  all  lands 
so  purchased  in  the  county,  was  notice  to  those  who  dealt  with  Mrs. 
Lewis,  or  her  agent,  that  Romeo  Lewis  was  the  purchaser  of  the  lands 
in  question,  and  thus  put  them  on  inquiry  a&  to  the  nature  of  Mrs. 
Lewis'  title;  but  the  supreme  court  of  this  state  has  held  that  this  book 
is  not  notice  to  any  person.  Betser  v.  Rankin^  77  111.  289;  Bourland  v. 
Ccninty  of  Peoria,  16  111.  538;  Anthmy  v.  Wheder,  130  111.  128,  22  N. 
E.  Rep.  49.4. 

It  is  also  urged  that,  as  a  copy  of  the  will  was  recorded  in  the  office 
of  the  recorder  of  Woodford  county  on  the  15th  of  August,  1866,  which 
was  prior  to  the  execution  and  delivery  of  the  deed  from  Mrs.  Lewis  to 
Dehority,  this  was  a  notice  of  the  character  and  extent  of  her  title  to  all 
who  dealt  with  her.  But  I  think  the  fact  that  Dehority  had  entered  un- 
der a  contract  from  Mrs.  Lewis'  agent  in  1856,  and  taken  actual  and 
visible  possession,  and  made  valuable  improvements,  long  prior  to  the 
recording  of  this  copy  of  the  will  in  Woodford  county,  and  that  the  deed 
to  him  on  the  31st  of  August,  1866,  was  given  "to  carry  out  the  contract" 
of  1856,  gives  him  a  title  which  relates  back  to  the  time  of  his  contract 
and  possession  under  it;  and  that  a  mere  record  of  a  copy  of  this  will  in 
Woodford  county,  more  than  10  years  after  this  purchase,  for  a  valuable 
consideration,  with  actual  possession  and  valuable  improvements  made, 
even  if  it  could  then  operate  as  notice  of  the  limited  nature  of  Mrs.  Lewis' 
estate  in  the  lands,  came  too  late  to  affect  the  title  of  a  purchaser  who 
had  bought  in  good  faith  without  notice.  Snapp  v.  Pdrce^  24  111.  156; 
Schneider  v.  BoUch,  90  111.  577;  Sutherland  v.  Goodnow,  108  111.  528.  I 
think,  also,  that  the  mere  record  of  a  copy  of  this  will  does  not,  of  itself, 
identify  or  connect  the  testator,  Romeo  Lewis,  with  this  land.  The 
most  it  shows  is  that  a  man  by  the  name  of  "Romeo  Lewis"  assumed  to 
make  a  will  in  1842,  by  which  he  bequeathed  ceilain  lands  in  Indiana 
and  Illinois  to  his  wife,  Jane  N.  I^wis,  and  to  the  heirs  of  her  body; 
but  it  does  not  seem  to  me  to  show  enough  to  connect  Mrs.  Lewis  with 
these  particular  lands,  or  to  put  a  person  dealing  with  her  in  regard  to 
the  lands  in  question  on  inquiry  as  to  whether  they  were  affected  by  this 
will  or  not,  as  there  was  nothing  appearing  of  record  in  the  county  show- 
ing that  the  testator  ever  owned  these  lands,  or  that  they  came  within 
the  operation  of  this  will.  Then,  too,  the  document  that  was  put  of 
record  August  15,  1866,  was  not  the  will,  but  what  "purported  to  be  a 
copy  of  the  will,"  with  no  proof  of  its  execution,  or  that  it  had  ever  been 
admitted  to  probate  anywhere,  and  did  not,  in  my  opinion,  operate  as 
notice  to  any  one  that  Mrs.  Lewis  held  only  a  life-estate  in  these  lands 
under  its  provisions. 

We  have,  then,  this  defendant  Gish  holding  as  purchaser  in  good 
faith  under  a  conveyjmcein  fee-simple,  without  notice  of  plaintiffs' rights, 
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which  relates  back  to  June,  1856,  from  a  grantee  who  had  color  of  title 
in  fee-simple  by  this  tax-deed.  It  is  true  that  these  plaintiffs  or  their 
ancestors  had,  as  is  insisted  in  their  behalf,  no  right  of  entry  upon  these 
lands  until  the  termination  of  Mrs.  Lewis'  life-estate;  but  it  does  not  fol- 
low that  because  they  had  no  right  of  entry,  they,  or  those  under  whom 
the  present  plaintiffs  claim,  had  no  right  to  protect  their  possible  estate 
in  reversion.  They  could  have  enjoined  Mrs.  Lewis,  or  any  one  claim- 
ing under  her,  from  committing  waste;  and  if  Mrs.  I^wis  neglected  or 
refused  to  pay  the  taxes,  and  suffered  the  property  to  be  sold  for  taxes, 
thereby  endangering  the  title  in  fee,  they  might  have  filed  a  bill  in  eq- 
uity, and  had  the  property  placed  in  the  hands  of  a  receiver,  with  power 
to  redeem  from  such  sale.  Story,  Eq.  Jur.  §  913  et.  seq.;  High,  Rec.  §§ 
11,  672.  With  tljiese  rights  to  interfere  for  the  protection  of  the  prop- 
erty from  the  consequences  of  neglect  of  the  life-tenant,  it  seems  self-evi- 
dent to  jne  that  when  Mrs.  Lewis,  having  become  clothed  with  color  of 
title  in  fee  by  this  tax-deed  of  1849,  assumed  to  make  a  conveyance  in 
fee  to  a  person  who  had  no  notice  that  her  real  interest  as  against  the 
heirs  of  her  husband  was  only  a  life-estate,  those  heirs  were  bound  to  as- 
sert their  possible  interest  in  apt  time;  that  whoever  were  the  heirs 
at  law  in  1856  of  Romeo  Lewis,  when  Mrs.  Lewis,  by  her  agent,  sold 
the  lands  in  question  in  this  suit  in  fee  to  Dehority,  and  put  him  in 
possession,  thereby  dealing  with  the  property  as  if  she  were  the  owner 
in  fee,  it  was  the  duty  of  those  heirs  to  have  interfered,  and  appealed  to 
the  proper  court  for  redress.  At  the  time  of  Mr.  Lewis'  death,  when  his 
will  took  effect,  Mrs.  Lewis  had  no  heirs  of  her  body,  and  his  then  heirs 
at  law,  under  whom  these  plaintiffs  claim,  were  the  reversioners  of  the 
fee  in  expectancy,  and  in  fact  ever  since  the  death  of  Mr.  Jjewis  his  heirs 
at  law  have  at  all  times  been  the  reversioners  in  expectancy;  and  I  think 
it  needs  no  argument  to  show  that  the  neglect  of  these  heirs  to, assert 
their  possible  interest  in  the  land  in  tiilie  to  rescue  it  from  the  operation 
of  the  limitation  laws  of  Illinois  is  binding  and  effective  upon  the  pres- 
ent plaintiffs. 

Suppose  Mrs.  Lewis,  after  the  death  of  her  husband,  in  view  of  the 
fact  that  these  lands  were  wholly  unproductive,  and  so  being  only  a  bur- 
den upon  her  by  reason  of  the  annually  accruing  taxes,  had  abandoned 
them  and  paid  no  taxes,  and  this  defendant  had  bought  them  in  at  a  tax- 
sale  in  1846,  and,  after  obtaining  a  tax-deed,  had  entered  upon  the  act- 
ual possession,  and  remained  since  that  time  in  full  possession  up  to  the 
time  of  this  suit,  and  had  regularly  paid  all  taxes,  can  there  be  any 
doubt  that,  under  the  statutes  of  Illinois,  he  would  have  obtained  a  valid 
title  as  against  these  plaintiffs?  But  yet  it  seems  to  me  that  the  case 
supposed  does  not  differ  in  principle  from  the  one  made  by  the  facts,  as 
the  person  to  whom  Mrs.  Lewis  conveyed  her  tax-title  without  notice 
stands  in  precisely  the  same  plight  as  if  he  had  been  the  buyer  at  the 
tax-sale. 

On  the  trial,  proofs  were  offered  on  the  part  of  the  plaintiffs  tending 
to  show  that  there  was  no  record  in  Woodford  county  of  any  judgment 
for  the  taxes  for  which  these  lands  were  sold  at  the  tax-sale  of  1846.     I 
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do  not  consider  that  this  proof  defeats  or  affects  the  defense,  as  the  tax- 
deed  was  sufficient  color  of  title  to  set  the  statute  running.  McCagg  v. 
Heacock,  34  Dl.  476;  Foster  v.  Letz,  86  HI.  412;  Lake  Shore  <Sc  M.  S.  R. 
Co.  V.  PitUburgh  &  F,  W.  Ry.  O?.,  71  111.  38. 

For  these  reasons,  I  am  of  opinion  that  the  defense  under  the  statute 
of  limitations  is  complete,  and  do  not  deem  it  necessary  to  pass  upon 
the  defense  made  upon  other  grounds.  An  order  will  be  entered  find- 
ing defendants  not  guilty. 


Jh  re  Supervisors  of  Election  of  El  Paso  County. 

iCircuU  Courts  W.  D.  Teocas.    October  81, 189a) 

1.  ELECTT01T8— Appointment  op  buPERVisoRs. 

The  refusal  of  the  managers  of  one  political  party  to  co-operate  ia  a  petition  for 
the  appointment  of  supervisors  of  election  is  no  reason  for  denying  the  petition, 
where  it  appears  that  the  i)etitioning  party  used  due  diligence  to  secure  such  co- 
operation, 
a.  Saub. 

In  the  absence  of  any  showing,  either  in  the  petition  or  by  evidence,  that  the 
persons  named  in  the  petition  possess  the  statutory  qualifications  of  supervisors,  the 
petition  should  be  denied. 

At  Law. 

MaxeT|  J.  A  petition,  dated  October  20,  1890,  signed  by  23  citi- 
zens of  El  Paso  county,  was  addressed  to  the  chief  supervisor  of  elections 
of  this  judicial  district,  praying  for  the  appointment  of  supervisors  to 
guard  and  scrutinize  the  election  to  be  held  in  that  county  on  the  4th 
day  of  November.     The  petition  is  in  the  following  form: 

"Wp,  the  undersigned  citizens  of  the  county  of  El  Paso  and  state  of  Texas, 
and  votersin  said  county,  and  men  of  good  standing,  hereby  make  it  known 
to  the  honorable  United  States  circuit  judge,  for  the  fifth  circuit,  and 
western  district  of  Texas,  tliat  we  desire  to  have  the  approaching  election 
for  a  representative  in  congress  from  the  eleventh  (11th)  congressional  dis- 
trict of  Texas,  to  be  held  on  the  fourth  day  of  November,  A.  D.  1890,  super- 
vised, so  far  as  the  county  of  El  Paso  is  concerned,  guarded  and  scrutinized 
according  to  the  provisions  of  section  2011,  United  States  Revised  Statutes, 
and  otlier  provisions  of  the  law.  We  have  the  honor  to  attach  hereto  a  list 
of  supervisors  prayed  for,  marked  'Exhibit  A.*  " 

The  paper  niarkec]  "Exhibit  A"  begins  with  this  statement: 
"Accompanying  our  petition  this  day,  the  20th  of  October,  A.  D.  1890,  pre- 
sented, we  have  to  report  to  you  that  S.  H.  Buchanan  and ,  respectively, 

chairmen  of  the  Republican  and  Democratic  committees  of  El  Paso  county, 
Texas,  have  agreed  upon  and  selected  the  following  list  of  supervisors  to  su- 
pervise the  election  for  a  representative  in  congress  for  the  eleventh  congresi- 
sional  district  of  Texas,  to  be  holden  on  Tuesday,  the  fourth  day  of  Novem- 
ber, A.  D.  1890,  at  all  the  voting  precincts  of  El  Paso  county,  Texas." 

Subjoined  to  the  above  statement  appears  a  list  of  names  recommended 
for  appointment  as  supervisors  for  10  election  precincts.  For  each  pre- 
cinct two  persons  are  recommended;  one  being  designated  as  a  Republican, 
and  the  other  as  a  Democrat.     Immediately  following  the  list  of  names 


Digitized  by 


Google 


860  FEDEBAL  RBPORTKR,  vol.  48. 

18  a  certificate  of  S.  H.  Buchanan,  chairman  Republican  executive  com- 
mittee of  El  Paso  county,  in  these  words: 

"I  hereby  certify  that  the  chairman  of  the  Democratic  executive  committee 
in  absent  from  the  county,  and  that  I  have  presented  this  memorial  to  Park 
Pittman  and  Joseph  Magoffin,  committeemen  from  the  1st  and  2nd  precincts, 
respectively,  and  requested  them  to  act  for  their  said  Democratic  party;  bat 
they  decline  and  refuse  to  act  in  the  premises.  I  have  therefore  suggested 
the  name  of  a  tnan  for  each  precinct,  known  to  me  to  be  a  staunch  Democrat, 
to  act  for  them." 

The  foregoing  petition  was  filed  by  the  chief  supervisor  on  the  30tb 
of  October,  and  on  the  same  day  he  made  the  following  indorsement, 
addressed  to  the  court: 

"I  respectfully  recommend  the  appointment  of  the  supervisors  of  election, 
as  prayed  for  within,  for  the  county  of  £1  Paso." 

No  other  papers  have  been  received  by  the  court  from  the  chief  super- 
visor, affecting  the  application  for  supervisors  for  El  Paso  county,  nor 
has  the  court  received  information  from  that  officer  in  any  other  form, 
touching  the  appointments  desired;  and  it  may  be  added  that  no  evi- 
dence is  submitted  from  any  source,  showing,  or  tending  to  show,  that 
the  persons  suggested  for  appointment  possess  the  qualifications  required 
by  law.  At  least  one  of  the  requisite  qualifications  is  made  apparent 
upon  the  face  of  the  papers,  to-wit,  that,  one  of  the  persons  named  for 
each  precinct  is  a  Republican  and  the  other  a  Democrat.  But  in  other 
essential  particulars  it  will  be  observed,  from  an  inspection  of  the  stat- 
ute, neither  the  papers  submitted  nor  evidence  aliunde  furnish  any  in- 
formation whatever  to  the  court. 

The  question,  then,  suggesting  itself  to  the  court  is,  should  the  ap- 
pointments be  made?  The  chairman  of  the  Republican  committee,  prior 
to  the  date  of  forwarding  the  petition  to. the  chief  supervisor,  used  due 
diligence,  as  manifested  by  his  certificate,  to  secure  the  co-operation  of 
the  managers  of  the  Democratic  party;  and  the  failure  of  the  latter  party 
to  join  in  a  recommendation  for  the  appointments  affords  no  ground  for 
withholding  from  th^  petitioning  party  the  protection  and  benefits  of  the 
statute.  If  the  law  were  otherwise  construed,  it  would  be  within  the 
power  of  one  political  party  by  passive  indifference  to  absolutely  nullify 
and  abrogate  its  provisions.  But  laws  can  only  be  repealed  by  that  de- 
partment of  the  government  which  enacted  them,  and  it  is  the  duty  of 
the  courts  to  give  them  a  fair,  just,  sensible,  and  reasonable  construction, 
remitting  to  the  legislative  department  the  duty  of  declaring  when  they 
shall  cease  to  exist.  Hence,  when,  in  proper  cases,  a  petition  which 
complies  with  the  statute  is  presented  to  the  court,  it  then  becomes  the 
duty  of  the  court  to  act  upon  it,  and  to  make  or  decline  the  appoint- 
ments as  the  persons  recommended  possess,  or  do  not  possess,  the  requi- 
site qualifications. 

The  remaining  question  is  whether  appointments  should  be  made,  in 
the  absence  of  all  evidence  showing  that  the  persons  recommended  have 
the  qualifications  prescribed  by  the  statute.  By  section  2012,  Rev.  St., 
the  appointing  power  is  conferred  upon  the  court,  and  by  that  sectior 
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and  section  2028  the  qualifications  of  supervisors  are  prescribed.  The 
first  section  referred  to  reads  as  follows: 

"The  court,  when  so  opened  by  the  judge,  shall  proceed  to  appoint  and  com- 
mission, from  day  to  day  and  from  time  to  time,  and  under  the  hand  of  the 
judge,  and  under  the  seal  of  the  court,  for  each  election  district  or  voting  pre- 
cinct in  such  city  or  town,  or  for  such  election  district  or  voting  precinct 
in  the  congressional  district,  as  may  have  applied  in  the  manner  hereinbefore 
prescribed,  and  to  revolve,  change,  or  renew  such  appointment  from  time  to 
lime,  two  citizens,  residents  of  the  city  or  town,  or  of  the  election  district  or 
voting  precinct  in  the  county  or  parish,  who  shall  be  of  different  political  par- 
ties, and  able  to  read  and  write  the  English  language,  and  who  shall  be  known 
and  designated  as  Supervisors  of  Election. '*  , 

"Sec.  2028.  No  person  shall  be  appointed  a  supervisor  of  election  or  a  dep* 
uty-marshal,  under  the  preceding  provisions,  who  is  not  at  the  time  of  his 
appointment  a  qualified  voter  of  the  city,  town,  county,  parish',  election  dis- 
trict, or  voting  precinct  in  which  his  duties  are  to  be  performed." 

By  express  direction  of  the  statute,  the  appointment  must  be  made  b}^ 
the  court,  and,  by  the  same  authority,  the  commission  must  be  issued 
"under  the  hand  of  the  judge  and  under  the  seal  of  the  court."  Who, 
then,  but  the  appointing  power  should  judge  of  the  qualifications  of  the 
applicant?  Certainly  the  law  does  not  vest  such  power  exclusively  in 
the  chief  supervisor,  for  the  duties  of  that  officer  in  relation  to  the  ap- 
pointment are  of  a  limited  nature.     They  are  defined  as  follows: 

''He  shall  receive  the  applications  of  all  parties  for  appointment  to  such 
positions:  upon  the  opening,  as  contemplated  in  section  two  thousand  and 
twelve,  of  the  circuit  court  for  the  judicial  circuit  in  which  the  commissioner 
so  designated  acts,  he  shall  present  such  applications  to  the  judge  thereof, 
and  furnish  information  to  him  In  respect  to  the  appointment  by  the  court  of 
such  supervisors  of  election."    Section  2026. 

The  action  of  the  chief  supervisor  is  not  conclusive  upon  the  court. 
He  acts  in  an  advisory  capacity,  to  aid  and  assist  the  court  in  passing 
upon  the  qualifications  of  applicants.  The  information  furnished  by  the 
chief  supervisor  would  doubtless  be  regarded  by  the  court  as  sufficient 
to  authorize  the  appointment,  and  the  court  would  not  be  inclined  to 
seek  information  elsewhere,  in  the  absence  of  evidence  showing  that  the 
chief  supervisor  had  been  misled  or  deceived  by  interested  partiesi  When 
the  necessary  information  is  furnished,  the  court  then  acts,  and  either 
makes  the  appointment,  or  declines  to  make  it,  as  the  facts  may  war- 
rant. Giving  this  statute  a  liberal  construction,  the  court  would  not 
look  to  the  chief  supervisor  as  the  sole  source  of  information  affecting 
the  qualifications  of  applicants,  but  reliable  evidence  otherwise  sutn 
mitted  should  be  considered  and  acted  upon.  But  in  all  cases  there 
should  be  evidence,  whether  obtained  from  one  source  or  the  other, 
showing  that  applicants  or  persons  recommended  possess  the  statutory 
qualifications  as  supervisors.  In  the  case  now  before  the  court,  evidence 
of  qualifications  is  wholly  wanting.  The  petition  is  silent  upon  the 
point,  and  the  court  is  not  informed  b^r  evidence  aliunde  that  the  persons 
whose  appointments  are  sought  possess  the  qualifications  required  by 
law.  The  appointments  are  therefore  declined,  and  an  order  will  be  en- 
tered accordingly. 
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Saldana  V.  Galveston,  H.  &  S.  A.  Ry.  Co. 
(Circuit  Court,  W.  D.  Texas,  El  Paso  DMsion.    October  15»  1890.) 

1,  Railroad  CJompanibs— Negligence— Injuries  to  Persons  on  Track. 

Where  a  trespasser,  walking  along  a  railroad  track,  is  struck  and  injured  by  a 
train,  the  liabilitv  of  the  railroad  company  depends  'upon  the  question  whether 
those  in  charge  of  the  train,  after  discovering  that  he  was  not  going  to  leave  the 
track,  used  all  the  means  in  their  power  to  stop  the  train  before  it  struck  hioL 

2.  Same—Crossings— Signals. 

Rev.  ISt.  Tex.  art.  4282,  which  provides  that  locomotives  shall  whistle  or  ring  be- 
fore crossing  a  road,  and  that  a  railroad  company,  neglecting  this  precaution,  shall 
**be  liable  for  all  damage  which  shall  be  sustained  by  any  person  by  reason  of  such 
neglect, "  does  not  render  a  com|^any  violating  such  statute  liable  for  injury  to  one 
who  saw  the  approaching  train  in  time  to  avoid  it. 
8.  Measure  of.  Damages  for  Torts. 

In  an  action  for  personal  injuries  the  jury,  in  estimating  the  damages,  may  con- 
sider plaintiff's  physical  and  mental  suffering,  the  probable  effect  of  the  injury  up- 
on his  health  and  the  use  of  his  limbs,  his  ability  to  labor  and  attend  to  his  affairs, 
and  gener^ly  any  reduction  of  his  power  and  capacity  to  earn  money  and  to  pursae 
the  course  of  life  which  he  might  otherwise  have  done. 

At  Law. 

0.  H.  McOinnis  and  j^.  B.  Bendy ^  for  plaintiff. 

Davis.  BeaU  &  Kemp,  for  defendant. 

Maxey,  J.,  (charging  jury.)  The  plaintiff,  Rafael  Saldana,  brings 
suit  to  recover  of  the  defendant  railway  company  damages  for  personal 
injuries  alleged  to  have  been  inflicted  upon  him  by  one  of  the  defendant's 
engines  on  the  6th  day  of  September  last,  at  the  city  of  El  Paso,  Tex. 
It  is  in  effect  charged  jn  the  petition  that  the  plaintiff's  injuries  resulted 
from  the  negligence  of  the  defendant's  servants  and  employes  under  sub- 
stantially the  following  circumstances,  to-wit :  That  plaintiff,  in  return- 
ing to  El  Paso,  with  two  donkeys  loaded  with  wood,  desired  to  pass  over 
a  portion  of  defendant's  road  with  his  donkeys  in  order  to  cross  a  certain 
"hollow  or  gulch;"  that  before  stepping  upon  the  track  he  looked  in  both 
directions,  east  and  west,  to  ascertain  whether  the  track  was  clear,  so  that 
he  could  proceed  along  it  without  danger  to  himself  and  his  animals,  and 
after  taking  all  necessary  precautions,  as  he  alleges,  for  his  safety,  he 
then  got  on  defendant's  said  railway  track  with  his  said  two  donkeys  to 
pass  over  said  "hollow  or  gulch;"  that  immediately  upon  getting  on  the 
track  he  discovered,  at  a  distance  of  about  360  feet,  a  switch  engine  of 
defendant  approaching  at  a  rapid  rate,  dashing  around  a  curve  of  the 
track;  that  the  engine  gave  no  signal  of  its  approach,  by  bell  or  whistle, 
but  that,  at  said  distance  of  about  360  feet,  one  of  the  defendant's  em- 
ployes on  the  engine  "waved  his  hands  to  him,  [plaintiff,]  motioning 
to  plaintiff  to  remove  his  donke3's  from  the  track,  which  he  was  endeav- 
oring to  do,  believing,  after  receiving  said  signal,  that  said  switch  engine 
would  check  up  long  enough  for  him  to  do  so;  but  before  he  could  re- 
move the  hindmost  one  from  said  track,  the  said  switch  engine  *  *  ♦ 
neither  stopped  nor  slackened  its  speed,  but  negligently,  willfully,  reck- 
lessly, and  wantonly,  with  great  force  and  speed,  ran  against  one  of 
plaintiff's  donkeys,  which  was  in  the  lead,  and  threw  him  against  the 
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hindmost  one,  thus  knocking  both  off  the  track,  *  *  •  and  thua 
struck  plaintiff,  as  he  was  on  the  side  of  the  track,  in  his  attempt  to 
escape,  knocked  him  down,  and  run  over  him,  and  cut  off  one  of  his 
feet,  and  broke  and  crushed  the  other  leg,  and  otherwise  bruised  and 
injured  plaintiff."  It  is  further  alleged  that  defendant  was  also  guilty 
of  negligence,  resulting  in  plaintiff's  injuries,  in  failing  to  ring  the  loco- 
motive bell  or  blow  the  whistle  in  approaching  the  public  crossing,  which 
is  alleged  to  be  about  120  yards  west  from  the  place  of  the  accident. 
The  court  has  thus  given  you  a  brief  statement  of  the  plaintiff's  cause 
of  action.  In  its  answer  the  defendant  denies,  generally,  all  allegations 
in  the  petition  contained,  and  further  interposes,  in  bar  of  the  action, 
the  plea  of  contributive  negligence  on  the  part  of  plaintiff.  The  plain- 
tiff attributing  his  injuries  to  the  negligence  of  the  defendant's  servants 
as  the  direct  cause  of  the  same,  it  is  incumbent  upon  him  to  establish 
by  proof  the  truth  of  the  charge  he  prefers,  for  if  his  injuries  did  not  re- 
sult directly  from  the  negligence  of  the  company's  servants  and  employes, 
he  would  not  be  entitled  to  a  recovery.  What,  then,  is  negligence?  As 
defined  by  the  supreme  court,  in  Railroad  Co,  v.  Jones^  it  "is  the  failure 
to  do  what  a,  reasonable  and  prudent  person  would  ordinarily  have  done 
under  the  circumstances  of  the  situation,  or  doing  what  such  a  person, 
under  the  existing  circumstances,  would  not  have  done.  The  essence 
of  the  fault  may  lie  in  omission  or  commission.  The  duty  is  dictated 
and  measured  by  the  exigencies  of  the  occasion."    95  U.  S.  441,  442. 

But  in  reference  to  the  question  of  negligence,  we  must,  in  this  case, 
proceed  further  than  simply  to  inquire  into  the  failure  of  duty  on  the 
part  of  the  employes  of  defendant.  We  must  look  to  the  testimony, 
and  ascertain  whether  the  plaintiff  performed  the  duty  which  the  law 
enjoined  upon  him.  The  defendant  insists  that  he  (the  plaintiff")  was 
the  negligent  party,  and  that  he  was  the  author  of  his  misfortunes;  and 
thus  we  have  presented  by  the  pleadings  the  concurrent  negligence  of 
both  parties;  negligence  on  the  part  of  the  defendant,  and  contributive 
negligence  on  the  part  of  the  plaintiff.  In  this  connection  it  is  further 
held  by  the  supreme  court,  in  the  case  cited,  that  "one  who,  by  his  neg- 
ligence, ha9  brought  an  injury  upon  himself,  cannot  recover  damages  for 
it.  Such  is  the  rule  of  the  civil  and  of  the  common  law.  A  plaintiff,  in 
such  cases,  is  entitled  to  no  relief.  But  where  the  defendant  has  been 
guilty  of  negligence  also,  in  the  same  connection,  the  result  depends  up- 
on the  facts.  The  question  in  such  cases  is  (1)  whether  the  damage  was 
occasioned  entirely  by  the  negligence  or  improper  conduct  of  the  defend- 
ant; or,  (2)  whether  the  plaintiff  himself  so  far  contributed  to  the  mis- 
fortune, by  his  own  negligence  or  want  of  ordinary  care  and  caution,  that 
but  for  such  negligence  or  want  of  care  and  caution  on  his  part  the  mis- 
fortune would  not  have  happened.  In  the  former  case  the  plaintiff  is 
entitled  to  recover,  in  the  latter  he  is  not."  Id.  442.  Now,  gentle- 
men, look  to  the  facts,  and,  applying  to  them  the  rules  of  law  above 
announced,  determine  the  question  of  negligence  as  between  the  parties. 
It  has  been  clearly  shown,  not  only  by  the  testimony  of  the  defendant, 
but  also  by  that  of  plaintiff,  that  ju^t  prior  to  the  accident,  while  the. 
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plaintiff  was  on  the  railway  track,  driving  his  two  donkeys  up  and 
along  the  track  in  the  direction  of  the  switch  engine,  he  discovered  the 
engine  approaching  at  a  distance,  according  to  the  testimony  of  the 
plaintiff  himself,  of  40  or  50  yards.     Some  of  the  witnesses,  however, 
place  it  at  a  greater  and  some  at  a  less  distance.     That  the  plaintiff  was 
walking  up  the  track,  in  view  of  the  advancing  engine,  there  is  no  doubt. 
It  is  further  conceded  that  at  the  point  where  plaintiff  got  upon  the  track 
there  was  neither  a  street  nor  public  crossing,  the  public  crossing  being 
something  over  200  yards  west.     From  the  place  of  accident,  looking 
east,  the  switch  engine,  on  account  of  the  curve  in  the  road,  could  be  seen 
only  about  117  yards,  and  persons  on  the  engine  could  see  an  equal  dis- 
tance looking  west.     As  to  the  rate  of  speed  of  the  engine  prior  to  and 
at  the  time  of  the  accident  the  testimony  is  conflicting,  and  you  must 
satisfy  yourselves  upon  that  point  from  a  consideration  of  all  the  facts 
and  circutnstances  in  evidence.     The  plaintiff  further  testified  that  an 
employe  of  the  company  on  the  engine  waved  his  hand  to  him  when  the 
engine  was  40  or  60  yards  distant.     The  plaintiff  insists  that  after  he 
saw  the  approaching  engine  he  did  what  he  could  to  remove  himself 
from  the  impending  danger,  but  that  he  was  nnable  to  do  so  owing  to 
the  short  interval  which  elapsed  between  the  time  he  saw  the  engine  and 
the  collision  which  ensued.     It  is  urged,  however,  by  the  defendant  that 
the  plaintiff  could  have  easily  protected  himself  by  stepping  on  either 
side  of  the  track,  but  that,  instead  of  making  his  escape  from  a  known 
danger,  he  was  engaged  in  the  effort  to  drive  his  donkeys  from  the  track 
until  it  was  too  late  to  save  himself.     In  view  of  the  above  facts,  and 
others  detailed  by  the  witnesses,  it  becomes  important  in  this  immediate 
connection  to  consider  the  legal  rights  and  duties  of  the  plaintiff  and  de- 
fendant's employes,  respectively.      It  is  maintained  by  the  defendant 
that  the  plaintiff  was  unlawfully  on  the  track;  that  the  employes  on  the 
engine  had  the  right  to  a  clear  road-way,  and  that  they  further  were  au- 
thorized to  presume  that  persons  would  remove  themselves  from  the 
track  before  an  advancing  locomotive.     Upon  these  points  you  are  in- 
structed that  the  employes  operating  the  engine  had  the  superior  right 
to  the  use  of  the  railway  track  for  the  purpose  of  enabling  them  to  dis- 
charge the  duties  which  the  company  owed  to  itself  and  the  public. 
The  plaintiff  had  no  lawful  right  to  use  the  track  as  a  road-way  for  him- 
self and  animals,  {Railwmj  Co.  v.  Garcia,  75  Tex.  690,  13  S.  W.  Rep. 
223,)  and  if  he  voluntarily  chose  to  assume  the  risk  of  appropriating 
the  track  for  such  purpose,  and  his  injuries  resulted  directly  from  his 
conduct  in  that  respect,  upon  him  must  fall  the  consequences  of  his  acts, 
and  he  cannot  recover.     Railrmd  Co.  v.  Houston^  95  U.S.  702. 

Touching  the  duty  of  a  railway  company  to  persons  oii  the  track,  it 
is  said  by  the  supreme  court  of  this  state,  in  Railway  Co.  v.  Richards^ 
that  "a  duty  may  be  general,  and  owing  to  everybody,  or  it  may  be  par- 
ticular, and  owing  to  a  single  person  only,  by  reason  of  his  peculiar  posi- 
tion. *  ♦  »  The  general  duty  of  a  railroad  company  to  run  its 
trains  with  care  becomes  a  particular  duty  to  no  one  until  he  is  in  a  po- 
sition to  have  a  right  to  complain  of  the  neglect;  the  tramp  who  steals  a 
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ride  cannot  insist  that  it  is  a  duty  to  him ;  neither  can  he  who  makes  a 
highway  of  a  railroad  track,  and  is  injured  by  the  train.*'  69  Tex.  377. 
The  principle,  however,  asserted  by  the  court  in  the  Richards  Case  cannot 
be  taken  without  qualification.  It  is  properly  said  by  the  same  court,  in 
Railway  Go,  v.  WdseUy  that  "a  man  does  not  forfeit  his  life,  or  his  right 
to  remain  whole,  by  going  where  he  has  no  right  to  go,  or  being  where 
he  has  no  business."  65  Tex.  447.  Hence,  although  a  man  may  be 
unlawfully  on  the  track,  may  be  a  trespasser,  the  employes  of  the  com- 
pany would  have  no  right  to  carelessly  and  negligently  run  over  him  after 
his  presence  and  danger  became  known  to  them.  The  rule  is  thus  stated 
by  the  supreme  court  of  this  state: 

"A  plaintiff  may  recover,  even  if  his  own  negligence  Exposed  him  to  the 
risk  of  injury,  if  the  defendant,  after  becoming  aware  of  the' danger,  failed  to 
use  ordinary  care  to  avoid  the  injury.  *  *  *  When  the  danger  becomes 
known,  the  failure  to  use  such  care  as  a  prudent  man  would,  under  the  cir- 
cumstances, amounts  to  indifference,  from  the  consequences  of  which  no  one 
ought  to  be  excused."     Railroad  Co.  v.  Cocke,  64  Tex.  158. 

Your  attention  is  directed  to  another  principle  bearing  upon  the  ques- 
tion of  negligence  in  this  case,  and  it  is  this:  "The  law,"  says  the  su- 
preme court  of  this  state,  "presumes  that  a  person  walking  upon  a  rail- 
road track  will  leave  the  same  in  time  to  prevent  injury  from  an  ap- 
proaching train  of  which  he  has  knowledge,  or  should  have  by  the  ordi- 
nary use  of  the  senses  of  hearing  and  seeing,  and  the  managers  of  the 
train  may  act  upon  this  presumption."  RaUioay  Co.  v.  Garcia^  lb  Tex. 
591,  13  S.  W.  Rep.  223.  It  is  not  denied  in  this  case  that  the  plaintiff 
saw  the  approaching  train.  The  employes  on  the  engine,  therefore,  had 
the  right  to  presume  that  h©  would  leave  the  track  in  time  to  avoid  in- 
jury. It  was,  however,  the  duty  of  the  employes,  at  the  instant  they  dis- 
covered he  would  not  leave  the  track,  to  use  a  high  degree  of  care,  that 
is,  use  all  the  efforts  in  their  power  and  within  their  means  and  ability 
to  stop  the  train,  and  prevent  the  same  from  striking  the  plaintiff.  But 
if,  notwithstanding  such  efforts,  they  were  unable  to  stop  the  train  in 
tinje  to  prevent  the  injury,  then  the  employes  were  not  guilty  of  negli- 
gence,    75  Tex.  590,  13  S.  W.  Rep.  223. 

It  is  further  insisted  by  the  plaintiff  that  it  was  the  duty  of  the  per- 
sons operating  the  engine  to  ring  the  locomotive  bell,  or  blow  the  whistle 
on  approaching  the  crossing,  where  the  public  road  crosses  the  railway 
track,  at  a  point  about  200  yards  west  of  the  place  of  accident.  He  al- 
leges in  his  petition  that,  had  the  company's  employes  on  the  engine 
blown  the  whistle  or  rung  the  bell,  he  would  have  received  timely  warn- 
ing of  the  approach  of  the  locomotive,  and  "would  have  removed  his 
said  donkeys  and  himself  to  a  safe  distance  from  said  railyvay  track  be- 
fore said  switch  engine  could  have  reached  the  place  where  plaintiff  was 
injured."     The  state  statutes  provide: 

''A  bell  of  at  least  thirty  pounds  weight,  or  a  steam  whistle,  shall  be  placed 
on  each  locomotive  engine,  and  the  bell  shall  be  rung  or  the  whistle  blown  at 
the  distance  of  at  least  eighty  rods  from  the  place  where  the  railroad  shall 
cross  any  road  or  street,  and  to  be  kept  ringing  or  blowing  until  it  shall  have 
crossed  such  road  or  street,  or  stopped."  Rev.  St.  Tex.  art.  4232. 
v.43F.no.l2 — 55 
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And  for  every  neglect  the  statute  further  provides  that  the  corporation 
owning  the  road  shall  "be  liable  for  all  damage  which  shall  be  sustained 
by  any  person  by  reason  of  such  neglect."  Referring  to  this  statute  Mr. 
Chief  Justice  Stayton  says: 

''The  statute  does  not  provide  that  a  failure  to  ring  a  bell  or  blow  a  whistle, 
or  both,  when  a  train  is  approaching  a  crossing,  will  absolutely  render  a  rail- 
way company  liable  for  an  injury  received  by  a  person  in  attempting  to  cross 
its  track;  but  it  does  provide  that  if  these  things  are  not  done,  the  company 
shall  be  liable  for  all  damages  which  shall  be  sustained  by  any  person  by 
reason  of  such  neglect."     Railway  Co,  v.  Graves^  59  Tex.  332. 

To  entitle  a  party  to  recover  for  failure  to  give  the  statutory  signals, 
the  injury  must  be  the  direct  and  proximate  result  of  the  failure  to  give 
them.  The  negligence,  in  such  case,  must  cause  the  damage.  There- 
fore negligence  on  the  part  of  the  complaining  party,  which  is  the  prox- 
imate cause  of  the  injury,  will  defeat  his  recovery,  although  the  railway 
company  may  not  have  given  the  signals  which  the  law  requires  to  in- 
dicate the  approach  of  the  train,  for,  in  that  case,  he  contributes  to  his 
own  injury,  and  it  was  not  the  result  of  the  company's  negligence  in 
failing  to  give  the  signals.  Railway  Co.  v.  Graves ^  59  Tex.  332;  Railroad 
Co,  V.  Houstouj  95  U.  S.  702.  The  purpose  of  the  signal  is  to  give  warn- 
ing of  the  train's  approach  to  persons  at  or  near  crossings  and  on  the 
track,  {Railxcay  Co,  v.  Gray,  65  Tex.  35,  36;)  but  notice  of  that  fact  de- 
rived from  any  other  source  is  equally  effective,  (Railway  Co.  v.  Graves, 
swpra,)  Hence,  if  a  person  on  the  track  already  has  timely  notice  of  an 
approaching  train,  by  observing  it  himself,  (and  of  that  fact,  in  this 
case,  you  must  satisfy  yourselves  from  the  testimony,)  he  could  not 
complain  of  the  failure  to  give  the  statutory  signals,  for  as  to  him  the 
signals  would  be  wholly  unnecessary.  After  all,  gentlemen,  it  is  a  ques- 
tion of  the  existence  of  negligence,  and  negligence  causing  or  producing 
the  plaintifiPs  injuries;  and  that  question  you  must  solve  for  yourselves 
from  a  consideration  of  all  the  facts  and .  circumstances  in  evidence. 
Whether  the  signal  was  given  by  ringing  the  bell  or  blowing  the  whistle 
is  another  disputed  question.  If  it  was  given,  as  defendant  contends,  the 
plaintiff  has  no  cause  of  complaint  on  that  score.  If  it  was  not  given, 
then  you  will  determine  whether  the  plaintifiPs  injuries  resulted  directly 
and  proximately  from  the  failure  of  the  company's  employes  to  give  the 
statutory  signal.  Review  the  entire  case,  look  to  and  examine  every 
fact  and  circumstance  to  which  the  witnesses  have  testified,  and,  apply- 
ing the  rules  of  law  as  embodied  in  the  foregoing  charge,  determine  for 
yourselves  whether  the  plaintiff  used  that  care  and  caution  for  his  own 
safety  and  preservation  which  the  law,  as  above  explained,  required 
him  to  exercise  to  entitle  him  to  a  recovery;  and  also  determine  whether 
the  employes  of  defendant,  at  and  just  prior  to  the  time  plaintiff  was 
hurt,  discharged  the  duties  which  the  law  enjoined  upon  them  touching 
plaintifiPs  safety  and  welfare.  It  is  your  province  to  determine,  from  a 
consideration  of  all  the  facts  and  circumstances  in  evidence,  taken  in 
connection  with  the  charge  of  the  court,  whether  there  was  negligence 
on  the  part  of  the  defendant,  and,  if  so,  whether  the  injuries  of  plaintiff 
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were  occasioned  entirely  by  the  negligence  or  improper  conduct  of  the 
defendant,  or  whether  the  plaintiff  himself  so  far  contributed  to  them 
by  his  own  negligence  or  want  of  ordinary  care  and  caution  4hat  but  for 
such  negligence  or  want  of  care  and  caution  on  his  part  the  misfortune 
would  not  have  happened.  If  you  find  that  the  defendant's  employes 
were  negligent,  and  that  the  plaintiflPs  injuries  were  occasioned  entirely 
by  their  negligence  or  improper  conduct,  then  your  verdict  should  be  for 
the  plaintiff.  But  if,  on  the  other  hand,  you  are  satisfied  that  the  de- 
fendant's employes  were  not  negligent  on  the  occasion  in  question,  or  if 
they  were  negligent,  and  you  find  that  plaintiff  himself  so  far  contrib- 
uted to  his  injuries,  by  his  own  negligence  or  want  of  care  and  caution, 
that  but  for  his  negligence  or  want  of  care  and  caution  he  would  not 
have  been  injured,  then,  in  either  of  such  events,  your  verdict  should 
be  for  the  defendant. 

If,  in  view  of  the  testimony  and  the  foregoing  instructions,  your  ver- 
dict be  in  favor  of  the  plaintiff,  you  will  award  him  such  an  amount  of 
actual  damages  as  will  compensate  him  for  the  injuries  he  has  sustained. 
In  making  your  estimate  of  such  damages  you  are  authorrzed  to  take  into 
consideration  the  physical  and  mental  suffering  of  the  plaintiff",  the  prob- 
able effect  of  the  injury  in  future  upon  his  health,  and  the  use  of  his  in- 
jured limbs,  and  his  ability  to  labor  and  attend  to  his  affairs,  and,  gen- 
erally, any  reduction  of  his  power  and  capacity  to  earn  money  and 
pursue  the  course  of  life  which  he  might  otherwise  have  done.  Railroad 
Co.  v.  BandaU,  50  Tex.  261;  Brmm  v.  Sxdlivan,  71  Tex.  476,  10  S.  W. 
Rep.  288.  The  object  of  the  law  in  cases  like  the  present  is  simply  to 
compensate  the  injured  party  for  the  injuries  he  has  sustained;  nothing 
more.  You  are  the  exclusive  judges  of  the  credibility  of  the  witnesses 
and  of  the  weight  to  which  their  testimony  may  be  entitled,'  and  you 
are  authorized,  in  reaching  a  conclusion  upon  the  issues  in  the  case,  to 
base  your  finding  upon  a  preponderance  of  the  evidence.  As  impartial 
jurors,  you  will  fairly  consider  the  issues  between  the  parties,  and  reach 
such  a  conclusion  as  will  commend  itself  to  your  own  judgments,  and 
such  as  will  attain,  as  nearly  as  you  may  be  able,  the  very  right  and  jus- 
tice of  the  cause. 


Wisconsin  Cent.  R.  Go.  t;.  Fobsythe.  Same  v.  Lenty.  Same  v*  Bekxen. 
iCircuU  Court,  W.  D.  Wisconsin.    September  15, 1890.) 

Public  Lands— Resbbyatioks  and  Donations. 

Congress,  by  an  act  approved  June  8, 185(5,  (11  Bt  20,)  granted  to  Wisconsin,  to  aid 
in  the  construction  of  ^a  railroad  from  Madison  or  Ck)lumbu8,  by  the  way  of  Portage 
City,  to  the  St.  Croix  river  or  lake,  between  townships  25  and  81,  and  from  thence 
tothe  west  end  of  Lake  Superior,  and  to  Bayfield,  and  also  from  Fond  du  Lac,  on 
Lake  Winnebago,  northerly  to  the  state  line,  every  alternate  section  of  land  desig- 
nated by  odd  numbers  for  six  sections  in  width  on  each  side  of  said  roads,  respect- 
ively, "with  indemnity  limits  of  15  miles  from  each  road ;  the  lands  nnsoldto  revert 
to  the  United  States,  unless  the  roads  were  completed  within  10  years.  In  antici- 
pation of  the  passage  of  that  act,  the  commissioner  of  the  land-office,  May  29,  lbG6, 
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directed  the  registers  and  receivers  of  the  districts  in  which  these  lands  were  to 
suspend  sales  and  locations  until  further  orders.  This  srrant  was  duly  accepted  hy 
the  state,  and  the  benefit  of  it  conferred  upon  a  railroad  company.  The  map  of 
definite  Tiication  of  the  Bayfield  branch  was  filed  July  17, 1858,  and  was  approved. 
Af  tor  the  final  location  of  that  branch,  the  commissioner  of  the  land-olflce  made  an 
order  withdrawing  and  reserving  from  entry  and  location  all  the  odd-numbered 
sections,  outside  the  6  and  within  the  15  mile  indemnity  limits  of  certain  roads, 
described  in  the  act  of  1856,  excluding  the  Bayfield  branch.  Prior  to  May  5,  1864, 
nothing  had  been  done  under  the  act  of  1856.  except  to  construct  the  road  from 
Portage  to  Tomah,  and  to  definitely  locate  the  Bayfield  branch.  On  that  da;r  con- 
gress passed  another  act,  granting  to  the  state,  **for  the  purpose  of  aiding  m  the 
construction  of  a  railroad  from  a  point  on  the  St.  Croix  river  or  lake,  between 
townships  25  and  31,  to  the  west  end  of  Lake  Superior,  and  from  some  point  on  the 
line  of  said  railroad,  to  be  selected  by  said  state,  to  B^field,  every  alternate  sec- 
tion of  public  land  designated  by  odd  numbers,  for  ten  sections  in  width  on  each 
side  of  said  road,  deducting  any  and  all  lan^s  that  may  have  been  granted  to  the 
state  of  Wisconsin,  for  the  same  purpose,  ^  by  the  act  of  congress  of  June  8, 1856, 
**upon  the  same  terms  and  conaitions^as  are  contained  in  the  latter  act,  with 
indemnity  limits  of  20  miles.  The  second  and  third  sections  granted  to  the  state  a 
like  amount  of  place  limits,  with  like  indemnity  limits,  to  aid  in  the  construction  of 
railroads,  respectively,  from  Tomah  to  the  St,  Croix  river  or  lake,  and  from  desig- 
nated places  in  the  eastern  part  of  the  state,  in  a  north-westerly  direction  to  Bav- 
field,  and  thence  to  Superior,  on  Lake  Superior.  But  its  sixth  section  provided: 
^That  any  and  all  lands  reserved  to  the  United  States  by  any  act  of  congress  for 
the  purpose  of  aiding  in  any  object  of  internal  improvement,  or  in  any  manner,  for 
any  purpose  whatsoever,  and  all  mineral  lands,  be,  and  the  same  are  hereby, 
reserved  and  Oxciuded  from  the  operation  of  this  act,  except  so  far  as  it  may  be  found 
necessary  to  locate  the  route  of  such  railroads  through  such  reserved  lands;  in 
which  case  the,  right  of  way  only  shall  be  granted,  subject  to  the  approval  of  the 
president  of  the  United  States."  13  St.  66.  The  road  described  in  the  third  sec- 
tion of  the  act  of  1864  was  constructed  by  the  Wisconsin  Central  Railroad  Com- 
pany, and  that  company  became  entitled  to  the  benefit  of  the  grant  made  by  that 
section.  Its  road  was  definitely  located  November  10, 1869.  The  road  extending 
from  a  point  north  of  St.  Croix  river  or  lake  to  Bayfield  belongs  to  what  is  called 
the  *' Omaha  Company. "  The  lines  of  that  road  and  of  the  Central  road  appi'oach 
each  other  as  they,  respectively,  approach  Lake  Superior,  so  that  the  place  limits 
of  the  Central  road  overlapped  the  oiiginal  15-mile  indemnity  limits  of  the  Bayfield 
branch  of  the  Omaha  Company.  Those  two  companies  entered  into  an  agreement 
whereby  the  Central  Company  was  to  have  patents  for  all  the  lands  in  the  over- 
lap lying  east  of  the  easterly  10-mile  limit  of  the  Bayfield  branch  of  the  Omaha 
Compapy,  and  north  and  east  of  the  westerly  10-mile  limit  of  the  Central  road, 
while  the  Omaha  Company  was  to  have  all  the  other  lands  within  the  overlap  of 
the  grants.  The  Central  Company  got  patents  from  the  state  for  all  the  lands  situ- 
ated on  either  side  of,  and  coterminous  with,  said  completed  portions  of  its  road. 
These  patents  covered  the  lands  in  dispute,  which  are  outside  and  east  of  the  en- 
larged place  limits,  (10  sections  in  width  on  each  side  of  the  Bayfield  branch.)  and 
within  the  15-mile  indemnity  limits  of  that  road.  They  are  aW within  the  10-mile 
place  limits  of  the  Central  road,  as  defined  by  the  act  of  1864.  The  Central  Com- 
pany received  from  the  Omaha  Company  a  deed  of  release  covering  those  lands  and 
others  similarly  situated.  In  1887  the  Omaha  Company  had  a  final  adjustment  of 
its  land  grant,  when  Secretary  Lamar  ruled  (6  Dec.  Dep.  Int.  190)  that  the  lands 
within  the  original  indemnity  limits  of  the  Bayfield  branch,  as  defined  in  the  act  of 
lb56,  wore,  by  orders  of  the  secretary,  "reserved  to  the  United  States'*  at  the  date 
of  the  passage  of  the  act  of  1864,  and  therefore  were  not  included  in  the  grant  by 
that  act.  Upon  a  rehearing  of  that  question  before  Secretary  Noble  (10  Dec.  Dep.  Int 
63)  the  same  ruling  was  made.  After  these  rulings,  the  lands  here  claimed  by  the  Cen- 
tral  Company  were  entered  under  the  homestead  and  pre-emption  laws  of  the  United 
States,  and  patented  to  the  defendant.  Held :  (1)  The  purpose  of  the  act  of  1864 
was  to  break  the  continuity  of  the  original  line  from  Tomah,  via  St.  Croix  river  or 
lake,  to  the  wost  end  of  Lake  Superior  and  to  Bayfield,  and  to  devote  to  the  con- 
struction of  separate  and  distinct  portions  of  that  line  an  increased  quantity  of 
lands  beyond  the  amount  granted  oy,  or  which  could  have  been  made  available 
under,  the  act  of  1866.  (2)  The  act  of  1864  did  not  wholly  displace  the  act  of  1856, 
and  make  an  entirely  new,  independent  grant  as  of  its  date  of  the  place  lands  to  the 
extent  of  10  full  sections  in  width  on  each  side  of  the  particular  roads  therein  men- 
tioned, with  indemnity  limits  of  20  miles,  but,  in  legal  effect,  granted  4  additional 
sections  in  width  of  place  lands,  with  indemnity  limits  enlarged  from  15  to  20  miles, 
and  confirmed  the  previous  grant  of  6  sections  in  width  of  place  lands,  with  15 
miles  indemnity  limits:  in  other  words,  as  to  the  Bayfield  road,  it  converted  4  miles 
of  the  original  indemnity  limits,  as  defined  in  the  act  of  1856,  into  place  limits,  and 
added  5  miles  on  each  side  of  the  place  limits,  thus  enlarged,  to  the  indemnity  lim- 
its, leaving  untouched  in  all  other  respects  the  original  grant  of  lands  for  that  road. 
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(S)  Except  as  to  tbat  part  of  the  iDdemnity  lands  conyerted  by  the  first  section  of 
the  act  of  1864  into  place  lands  of  the  Bayfield  road,  the  orders  of  the  secretary  of 
the  interior,  made  prior  to  that  year,  withdrawing  from  sale  and  location  for  the 
benefit  of  that  road  its  entire  indemnity  lands,  was  not  abrogated  or  annulled  by 
that  act,  congress  not  intending  to  deprive  the  Bayfield  road  of  any  part  of  the 
original  indemnity  lands.  (4)  The  lands  within  the  original  indemnity  limits  of 
the  Bayfield  road,  embraced  in  the  withdrawals  from  sale  and  location  by  the  secre- 
tary of  the  interior,  prior  to  the-  passage  of  the  act  of  1864,  were  not  granted  by, 
but  were  excluded  from  the  operation  of,  that  act,  because,  within  its  meaning, 
and  according  to  the  decisions  of  the  supreme  court,  they  had  been,  and  then  were, 
by  reason  of  such  withdrawals,  "reserved  to  the  United  States. "  (5)  Although  the 
object  of  such  withdrawals,  namely,  to  supply  deficiencies  in  the  place  limits  of  the 
Bayfield  road,  was  fully  satisfied  by  the  adjustment  made  with  the  Omaha  Com- 
pany of  the  grant  for  the  benefit  of  that  road,  the  lands  so  withdrawn,  although 
falling  within  the  outer  lines  of  the  place  limits  of  the  Central  road,  did  not  become 
the  property  of  the  Central  Company,  because,  having  been  "reserved  to  the  United 
Btates '^  prior  to  1864,  they  were  excluded  altogether  from  the  operation  of  that  act, 
and  could  not  be  brought  under  it  by  reason  of  their  not  being  finally  needed  for 
the  Bayfield  road.  (6)  The  agreement  between  the  Omaha  and  Central  Companies, 
and  the  deed  of  release  from  the  former  to  the  latter  company,  was  of  no  avail,  as 
against  the  United  States,  because  the  Omaha  Company  acquired  no  legal  interest 
in  the  lands  in  dispute  which  it  could  transfer  to  the  other  company,  the  lands 
never  having  been  selected  and  set  apart  by  the  land  department  for  t\ie  Bayfield 
road.  Until  indemnity  lands  are  so  specially  selected  and  set  apart,  the  title  and 
right  of  property  therein  remains  in  the  United  States 

At  Law. 

Pinny  &  Sanborn,  W.  F.  VUm^  and  Ge^jrge  A.  Jenks^  for  plaintiflf. 

Geo.  O,  Greene  and  A,  W.  Weuibrod,  for  defendant. 

Before  Harlan,  Justice,  and  Bunn,  J. 

Harlan,  Justice.  This  action  of  ejectment  involves  the  title  to  the 
S.  W.  i  of  section  11,  township  47  N.,  of  range  4  W,,  in  Ashland  county, 
Wisconsin,  which  the  plaintiff,  the  Wisconsin  Central  Railroad  Company, 
claims  to  own,  and  of  which  the  defendant,  William  O.  Forsythe,  is  in  po&- 
session.  The  latter  asserts  title  in  himself,  and  denies  that  the  company 
has  ahy  interest  in  the  premises.  The  plaintiff's  claim  of  ownership 
rests,  primarily,  upon  the  third  section  of  an  act  of  congress,  approved 
May  5,  1864,  granting  lands  to  Wisconsin  in  aid  of  the  construction 
of  railroads  in  certain  parts  of  that  state.  13  St.  66.  The  defendant, 
denying  that  the  lands  in  dispute  were  included  in  those  so  granted, 
avers  that  they  constituted  a  part  of  other  lands,  which,  at  the  time  of 
the  passage  ot  the  above  act,  were  reserved  to  the  United  States  for  the 
purposes  of  a  previous  act,  approved  June  3, 1856,  granting  lands  to  aid 
in  the  construction  of  certain  railroads  in  the  same  state.  11  St.  20. 
The  defense  is  also  based  upon  certain  prbceedings  and  decisions  in  the 
interior  department,  under  or  in  consequence  of  which  the  defendant  was 
permitted  to  enter,  and  did  enter,  the  lands  in  dispute,  in  accordance 
with  the  laws  of  the  United  States  relating  to  the  public  domain. 

After  the  evidence  was  concluded,  the  jury  were  directed  to  return  a 
verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  court  on  a  motion 
for  judgment  upon  the  verdict  or  on  a  motion  for  new  trial.  Such  a 
verdict  having  been  returned,  the  jury  were  discharged.  The  case  is  now 
before  the  court  upon  a  motion  by  the  plaintiff  for  judgment  in  its  favor, 
as  well  as  upon  a  motion  by  the  defendant  to  set  aside  the  verdict  and 
award  a  new  trial. 
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The  principal  question  is  whether  the  premises  in  dispute  were  part 
of  the  lands  granted  by  the  third  section  of  the  act  of  1864  in  aid  of  the 
construction  of  the  road  therein  mentioned,  which  road  is  now  owned 
and  operated  by  the  plaintiff.  As  the  acts  of  1856  and  1864  relate  to 
the  same  general  subject,  we  will  be  aided  in  our  interpretation  of  the 
latter  by  ascertaining  what  was  done,  prior  to  its  passage,  in  execution  of 
the  former. 

The  act  of  June  3,  1856,  is  entitled  "An  act  granting  public  lands  to 
the  state  of  Wisconsin,  to  aid  in  the  construction  of  railroads  in  said 
state,"  and  is  in  these  words: 

"That  there  be,  and  is  hereby,  granted  to  the  state  of  Wisconsin,  for  the 
purpose  of  aiding  in  the  construction  of  a  railroad  from  Madison,  or  Columbus, 
by  the  way  of  Portage  City,  to  the  St.  Croix  river  or  lake,  between  townships 
twenty-five  and  thirfy-one,  and  from  thence  to  the  west  end  of  Lake  Superior; 
and  to  Bayfield;  and  also  from  Fond  du  Lac  on  Lake  Winnebago,  northerly 
to  the  state  line,  every  alternate  section  of  land  designated  by  odd  numbers 
for  six  sections  in  width  on  each  side  of  said  roads  respectively.  But  in  case 
it  shall  appear  that  the  United  States  have,  when  the  lines  or  routes  of  said 
roads  are  definitely  fixed,  sold  any  sections  or  parts  thereof  granted  as  afor^ 
said,  or  that  the  right  of  pre-emption  has  attached  to  the  same,  then  it  shall 
be  lawful  for  any  agent  or  agents,  to  be  appointed  by  the  j^overnor  of  said 
state,  to  select,  subject  to  the  approval  of  the  secretary  of  the  interior,  from 
the  lands  of  the  United  States  nearest  to  the  tier  of  sections  above  specified 
so  much  land  in  alternate  sections  or  parts  of  sections  as  shall  be  equal  to 
such  lands  as  the  United  States  have  sold  or  otherwise  appropriated,  or  to 
which  the  right  of  pre-emption  has  attached,  as  aforesaid,  which  lands  (thus 
selected  in  lieu  of  those  sold  and  to  which  pre-emption  has  attached,  as  afore- 
said, together  with  sections  and  parts  of  sections  designated  by  odd  numbers 
as  aforesaid,  and  appropriated,  as  aforesaid)  shall  be  held  by  the  state  of 
Wisconsin  for  the  use  and  purpose  aforesaid:  provided,  that  the  lands  to  be 
so  located  shall  in  no  case  be  further  than  fifteen  miles  from  the  line  of  the 
roads  in  each  case,  and  selected  for  and  on  account  of  said  roads:  provided, 
further,  that  the  lands  liereby  granted  shall  be  exclusively  applied  in  the  con- 
struction of  that  road  for  which  it  was  granted  and  selected,  and  shall  be  dis- 
j)08ed  of  only  as  the  work  progresses,  and  the-same  shall  be  applied  to  no  othej 
purpose  whatsoever:  and  provided,  further,  that  any  and  all  lands  reserved 
to  the  United  States  by  any  act  of  congress,  for  the  purpose  of  aiding  in  any 
object  of  internal  improvement,  or  in  any  manner,  for  any  purpose  whatso- 
ever, be,  and  the  same  are  hereby,  reserved  to  the  United  States  from  the 
operation  of  this  act;  except  so  far  as  it  may  be  found  necessary  to  locate  the 
route  of  said  railroads  through  such  reserved  lands,  in  which  case  the  right  of 
way  only  shall  be  granted,  subject  to  the  approval  of  the  president  of  the 
United  States. 

"§  2.  That  the  sections  and  parts  of  sections  of  land  which,  by  such  grant, 
shall  remain  to  the  United  States  within  six  miles  on  each  side  of  said  roads, 
shall  not  be  sold  for  less  than  double  the  minimum  price  of  the  public  lands 
when  sold,  nor  shall  any  of  said  lands  become  subject  to  private  entry  until 
the  same  have  been  first  offered  at  public  sale  at  the  increased  price. 

"§  3.  That  the  said  lands  hereby  granted  to  said  state  shall  be  subject  to  the 
disposal  of  the  legislature  thereof,  for  the  purposes  aforesaid,  and  no  other, 
and  the  said  railroads  shall  be  and  remain  public  highways  for  the  use  of  the 
government  of  the  United  States,  free  from  toll  or  other  charge  upon  the 
transportation  of  property  or  troops  of  the  United  States. 

*'§  4.  That  the  lands  hereby  granted  to  said  state  shall  be  disposed  of  by 
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said  state  only  in  the  manner  following,  that  is  to  say:  that  a  quantity  of 
land,  not  exceeding  one  li.mdred  and  twenty  sections,  and  included  within  a 
continuous  length  of  twenty  miles  of  roads,  respectively,  may  be  sold;  and, 
when  the  governor  of  said  state  shall  certify  to  the  secretary  of  the  interior 
that  any  twenty  continuous  miles  of  either  of  said  roads  are  completed,  then 
another  like  quantity  of  land  hereby  granted  may  be  sold,  and  so  from  time 
to  time  until  said  roads  are  completed;  and  if  said  roads  are  not  completed 
within  ten  years,  no  further  sales  shall  be  made,  and  the  lands  unsold  shall 
revert  to  the  United  States. 

"§  5.  That  the  United  States  mail  shall  be  transported  over  said  roads,  un- 
der the  direction  of  the  post-otBce  department,  at  such  price  as  congress  may 
by  law  direct:  provided,  that  until  such  price  is  fixed  by  law,  the  postmaster 
general  shall  have  the  power  to  determine  the  same."     11  St.  20. 

In  anticipation,  as  we  suppose,  of  the  passage  of  this  act,  the  commis- 
sioner of  the  land-oflfice,  under  date  of  May  29,  1856,  directed  the  re- 
gisters and  receivers  at  La  Crosse,  Hudson,  Mineral  Point,  Menasha, 
Stevens'  Point,  and  Superior,  Wisconsin,  to  suspend  from  sale  and  lo- 
cation all  the  lands  in  their  respective  districts  until  further  orders;  and 
on  Jthe  12th  of  June,  1856,  he  sent  to  the  same  officers  a  communication 
in  these  words: 

"By  my  telegraphic  dispatch  of  the  29th  ult.,you  were  requested  to  suspend 
from  sale  or  location  until  further  orders  all  the  lands  in  your  districts.  The 
object  of  tins  withdrawal  was  to  protect  the  lands  from  sale  granted  to  the 
state  for  railroad  purposes,  by  a  bill  which  has  passed  both  houses  of  congress, 
which  having  been  approved  by  the  president  on  the  3d  instant,  and  thus  be- 
come a  law,  I  have  to  request  that  you  will  continue  the  reservation  until 
otherwise  directed.  The  governor  has  this  day  been  advised  and  requested 
to  furnish  in  advance  sketch  maps  of  the  route  of  the  roads,  with  a  view  of 
releasing  as  many  of  the  lands  as  can  be  safely  returned,  without  interfering 
with  the  public  limits  of  selection,  and  also  of  the  maps  of  actual  final  loca- 
tions, on  the  receipt  of  which  latter  a  further  reduction  may  be  made." 

The  grant  contained  in  the  above  act  was  formally  accepted  by  the 
state  by  an  act  approved  October  8, 1856,  (Gen.  Laws  Wis.  1856,  c.  118;) 
and,  by  an  act  approved  October  11,  1856,  it  conferred  the  benefit  of 
the  grant  upon  the  La  Crosse  &  Milwaukee  Railroad  Company,  a  corpo- 
ration of  Wisconsin,  (Td.  c.  122.) 

On  the  26th  of  October,  1856,  the  commissioner  of  the  general  land- 
office  issued  an  order  to  the  registers  and  receivers  at  Superior  City, 
Hudson,  and  Eau  Claire,  Wisconsin,  in  which  he  said: 

"Upon  the  filing  in  your  office  of  duly-certified  map  of  the  line  of  route,  as 
definitely  fixed,  of  any  of  the  roads  referred  to  in  the  act  entitled  *  An  act 
granting  public  lands  to  the  state  of  Wisconsin,  to  aid  in  the  construction  of 
railroads  in  such  state,-  ap^proved  June  3,  1856,  you  will,  without  waiting 
for  further  instructions  from  this  ofiice,  cease  to  permit  locations,  by  entries 
or  pre-emption,  or  for  any  purpose  whatever,  of  the  land  within  fifteen  miles 
of  said  route. " 

By  an  act  approved  March  5,  1857,  the  St.  Croix  &  Lake  Superior 
Railroad  Company,  a  Wisconsin  corporation,  was  authorized  to  receive 
from  the  La  Crosse  &  Milwaukee  Railroad  Company  all  the  latter's  right, 
title,  and  interest  in  the  above  lands,  or  any  part  thereof,  lying  north  of 
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the  point  or  place  where  the  road  of  the  La  Crosse  &  Milwaukee  Rail- 
road Company  "shall  intersect  the  St.  Croix  river  or  lake,  or  other  point 
which  may  be  determined  upon  by  the  said  last-named  company,  or  such 
portion  of  said  lands  as  said  companies  may  agree.**  P.  &  L.  Laws  Wis. 
1857,  c.  230.  Under  this  act,  a  deed  of  division  was  made  March  10, 
1857,  between  the  La  Crosse  &  Milwaukee  Railroad  Company  and  the 
St.  Croix  &  Lake  Superior  Railroad  Company.  By  that  deed  the  former 
company  conveyed  to  the  latter  all  its  interest — 

'*In  and  to  every  alternate  section  of  land,  designated  by  odd  numbers,  for 
six  sections  iu  width  on  each  side  of  said  road,  from  the  point  aforesaid  on 
the  St.  Croix  river  or  lake  to  the  west  end  of  Lake  Superior,  and  from  any 
point  on  said  last  aforesaid  route  to  BayQeld,  together  with  such  lands,  within 
fifteen  miles  of  the  line  or  route  of  said  road  or  roads,  as  shall  be  selected,  in 
pursuance  of  said  act  of  congress,  [June  8,  1856,]  in  lieu  of  any  sections 
which  shall  have  been  sold  by  the  United  States,  or  to  which  the  right  of  pre- 
emption has  attached." 

This  deed  was  recorded  in  the  office  of  the  secretary  of  state  of  Wis- 
consin, November  19,  1857.  The  map  of  definite  location  of  the  mliin 
line  of  the  St.  Croix  &  Lake  Superior  Railroad  Company  north  from  St. 
Croix  river  or  lake  to  the  west  end  of  Lake-  Superior  was  filed  March  2. 
1868;  that  of  its  Bayfield  branch,  July  17,  1858.  These  maps  were 
filed  under  the  act  of  June  8,  1856. 

On  the  1st  of  March,  1859,  after  the  final  location  of  the  Bayfield 
branch,  the  commissioner  of  the  general  land-oflSce  made  an  order,  ad- 
dressed to  the  proper  registers  and  receivers,  in  these  words: 

"For  your  information  in  the  mattter,  I  inclose  herewith  a  diagram  of  the 
district  of  lands  subject  to  sale  at  your  office,  upon  which  has  been  designated 
the  line  of  route  and  the  lines  of  six  and  fifteen  miles  limits  of  the  St.  Croix 
and  Lake  Superior  and  the  Bayfield  line  of  railroads,  to  aid  in  the  construc- 
tion of  which  a  grant  of  lands  was  made  to  the  state  of  Wisconsin  by  act  of 
June  3,  1856.  As  all  the  vacant  lands  in  tlie  odd-numbered  sections  outside 
the  six  and  within  the  fifteen  miles  limits  of  the  roads  have  been  selected  by 
the  agent  of  the  state  in  lieu  of  the  lands  sold  and  pre-empted  in  the  alternate) 
sections  granted  by  the  above-mentioned  act,  such  grant  you  will  of  course 
continue  to  reserve,  as  heretofore,  from  sale  or  location  for  any  purpose  what- 
ever." 

Attention  will  now  be  given  to  the  act  of  congress  of  May  5, 1864,  (13 
St.  p.  66,  c.  80.)  At  the  time  that  act  was  passed,  only  61  miles  of 
the  roads  contemplated  by  the  act  of  congress  of  June  3,  1856,  had  been 
constructed,  namely,  the  road  from  Portage  to  Tomah.  That  part  was 
constructed  by  the  La  Crosse  &  Milwaukee  Railroad  Company  in  the 
spring  of  1858.  Nothing  had  then  been  done  in  respect  to  other  por- 
tions of  the  roads  north  of  Tomah,  and  towards  the  west  end  of  Lake  Su- 
perior and  to  Bayfield,  except  to  file  maps  of  the  definite  location  of 
routes;  and  even  that  much  was  not  done  in  relation  to  the  road,  men- 
tioned in  the  act  of  1856,  from  Fond  du  Lac  to  Lake  Winnebago  north- 
erly to  the  state  line. 

•  As  the  decision  of  this  case  turns  principally  upon  the  construction  to 
be  given  to  the  act  of  May  5, 1864,  its  full  text  will  be  given.     It  is  en- 
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titled  "An  act  granting  lands  to  aid  in  the  construction  of  certain  rail- 
roads in  the  state  of  Wisconsin,"  and  is  as  follows: 

*'  §  1.  That  there  he,  and  is  herehy,  granted  to  the  state  of  Wisconsint  for  the 
purpose  of  aiding  in  the  construction  of  a  railroad  from  a  {)olnt  on  the  St. 
Croix  river  or  lake,  between  townships  twenty-five  and  thirty-one,  to  the 
west  end  of  Lake  Superior,  and  from  some  point  on  the  line  of  said  railroad, 
to  be  selected  by  said  state,  to  Bayfield,  every  alternate  section  of  public  landr 
designated  by  odd  numbers,  for  ten  sections  in  width  on  each  side  of  said  road, 
deducting  any  and  all  lands  that  may  have  been  granted  to  the  state  of  Wis- 
consin for  the  same  purpose  by  the  act  of  congress  of  June  three,  eighteen 
hundred  and  fifty-six,  upon  the  same  terms  and  conditions  as  are  contained  in 
the  act  granting  lands  to  the  state  of  Wisconsin  to  aid  in  the  construction  of 
railroads  in  said  state,  approved  June  three,  eighteen  hundred  and  fifty-six. 
But  in  case  it  shall  appear  that  the  United  states  have,  when  the  line  or 
route  of  said  road  is  definitely  fixed,  sold,  reserved,  or  otherwise  disposed  of, 
any  sections  or  parts  thereof,  granted  as  aforesaid,  or  that  the  right  of  pre- 
ernptlun  or  homestead  has  attached  to  the  same,  then  it  shall  be  lawful  fur 
any  agent  or  agents  to  be  appointed  by  said  company  tu  select,  subject  to  the 
approval  of  the  secretary  of  the  interior,  from  the  public  lands  of  the  United 
.States  nearest  to  the  tier  of  sections  above  specified,  as  much  land  in  alternate 
sections  as  shall  be  equal  to  such  lands  as  the  United  States  have  sold  or  oth- 
erwise appropriated,  or  to  which  the  right  of  pre-emption  or  homestead  has 
attached,  as  aforesaid,  which  lands,  thus  selected  in  lieu  of  those  sold,  and  to 
which  pre-emption  or  homestead  right  has  attached,  as  Hforesaid,  together 
with  sections  and  parts  of  sections  designated  by  odd  numbers,  as  aforesaid, 
and  appropriated,  as  aforesaid,  shall  be  held  by  said  state  for  the  use  and  pur- 
pose aforesaid:  provided,  that  the  lands  to  be  so  selected  shall  in  no  case  be 
further  than  twenty  miles  from  the  line  of  the  said  roads,  nor  shall  such  se- 
lection or  location  be  made  in  lieu  of  lands  received  under  the  said  grant  of 
June  8,  1856;  but  such  selection  and  location  may  be  made  for  the  benefit  of 
said  state,  and  for  the  purpose  aforesaid,  to  supply  any  deficiency  under  the 
said  grant  of  June  third,  eighteen  hundred  and  fifty-six,  should  any  such 
deficiency  exist. 

"§  2,  That  there  be,  and  is  hereby,  granted  to  the  state  of  Wisconsin,  for 
the  purpose  of  aiding  in  the  construction  of  a  railroad  from  the  town  of  To- 
mah,  in  the  county  of  Monroe,  in  said  state,  to  the  St.  Croix  river  or  lake,  be- 
tween townships  twenty-five  and  thirty-une,  every  alternate  section  of  public 
land,  designated  by  odd  numbers,  for  ten  sections  in  width  on  each  side  of 
said  road,  deducting  any  and  all  lands  that  may  have  been  granted  to  the  state 
of  Wisconsin  for  the  same  purpose  by  the  act  of  congress  granting  lands  to 
said  state  to  aid  in  the  construction  of  certain  railroads,  approved  June  three, 
eighteen  hundred  and  fifty-six.  upon  the  same  terms  and  conditions  as  are  con- 
tained in  the  said  act  of  June  three,  eighteen  hundred  and  fifty-six.  But  in 
case  it  shall  appear  that  the  United  States  have,  when  the  Uneor  route  of  said 
road  is  definitely  fixed,  sold,  reserved,  or  otherwise  disposed  of  any  sections, 
or  parts  of  sections,  granted  as  aforesaid,  or  that  the  right  of  pre-emption  or 
homestead  has  attached  to  the  same,  then  it  shall  be  lawful  for  any  agent  or 
agents  to  be  appointed  by  said  state  to  select,  subject  to  the  approval  of  the 
secretary  of  the  interior,  from  the  public  lands  of  the  United  States  nearest 
to  the  tier  of  sections  above  specitied,  as  much  land,  in  alternate  sections,  or 
parts  of  sections,  as  shall  be  equal  to  surh  lands  as  the  United  States  have  sold 
or  otherwise  appropriated,  or  to  which  the  right  of  pre-emption  or  homestead 
has  attached,  as  aforesaid,  which  lands,  thus  selected  in  lieu  of  those  sold,  and 
to  which  pre-emption  or  homestead  right  has  attached,  as  aforesaid,  together 
with  sections  and  parts  of  sections  designated  by  odd  numbers,  as  aforesaid,  and 
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appropriated,  as  aforesaid,  shall  be  held  by  said  state  for  the  use  and  purpose 
aforesaid:  provided,  that  the  lands  to  be  so  located  shall  in  no  case  be  further 
than  twenty  miles  from  the  line  of  said  road,  nor  shall  such  selection  or  loca- 
tion be  made  in  lieu  of  lands  received  under  the  said  grant  of  June  three, 
eighteen  hundred  and  fifty-six:  but  such  selections  and  locations  maybe  made 
for  the  benefit  of  sa^d  state,  and  for  the  purpose  aforesaid,  to  supply  any  de- 
ficiency under  the  said  grant  of  June  three,  eighteen  hundred  and  fifty-six, 
should  any  such  deficiency  exist. 

"§  3.  That  there  be,  and  is  hereby,  granted  to  the  state  of  Wisconsin,  for 
the  purpose  of  aiding  in  the  construction  of  a  railroad  from  Portage  city,  Ber- 
lin, iJoty's  island,  or  Fond  du  Lac,  as  said  state  may  determine,  in  a  noith- 
western  direction,  to  Bayfield,  and  thence  to  Superior,  on  Lake  Superior,  ev- 
ery alternate  section  of  public  land,  designated  by  odd  numbers,  for  ten  sec- 
tions in  width  on  each  side  of  said  road,  upon  the  same  terms  and  conditions 
as  are  contained  in  the  act  granting  lands  to  said  state  to  aid  in  the  construc- 
tion of  railroads  in  said  state,  approved  June  three,  eighteen  hundred  and  fif- 
ty-six. but  in  case  it  shall  appear  that  the  United  States  have,  when  the 
line  or  route  of  said  road  is  definitely  fixed,  sold,  reserved,  or  otherwise  dis- 
posed of  any  sections  or  parts  thereof,  granted  as  aforesaid,  or  that  the  right 
of  pre-emption  or  homestead  has  attached  to  the  same,  that  It  shall  be  lawful 
for  any  agent  or  agents  of  said  state,  appointed  by  the  governor  thereof,  to  se- 
lect, subject  to  the  approval  of  thesecretary  of  the  interior,  from  the  lands  of  the 
United  States  nearest  to  the  tier  of  sections  above  specified,  as  much  public  land 
in  alternate  sections  or  parts  of  sections,  as  shall  be  equal  to  such  lands  as  the 
United  States  have  sold  or  otherwise  appropriated,  or  to  which  the  right  of 
pre-emption  or  homestead  has  attached,  as  aforesaid,  which  lands,  thus  se- 
lected in  lieu  of  those  sold,  and  to  which  the  right  of  pre-emption  or  home- 
stead has  attached,  as  aforesaid,  together  with  sections  and  parts  of  sections 
designated  by  odd  numbers,  as  aforesaid,  and  appropriated,  as  aforesaid,  shall 
be  held  by  said  state,  or  by  the  company  to  which  she  may  transfer  the  same, 
for  the  use  and  purpose  aforesaid:  provided,  that  the  lands  to  be  so  located 
shall  in  no  case  be  further  than  twenty  miles  from  the  line  of  said  road. 

'*§  4.  That  the  sections  and  parts  of  sections  of  land  which  shall  remain  to 
the  United  States  within  ten  miles  on  each  side  of  said  roads  shall  not  be  sold 
for  less  than  double  the  minimum  price  of  the  public  lands  when  sold,  nor 
shall  any  of  the  said  reserved  lands  become  subject  to  private  entry  until  the 
same  have  been  first  offered  at  public  sale  at  the  increased  price. 

**§  5.  That  the  time  fixed  and  limited  for  the  completion  of  said  roads  in  the 
act  aforesaid  of  June  three,  eighteen  hundred  and  fifty-six  be,  and  the  same  is 
hereby,  extended  to  a  period  of  five  yeais  from  and  after  the  passage  of  this  act. 

"  §  6.  That  any  and  all  lands  reserved  to  the  United  States  by  any  act  of  con- 
gress for  the  purpose  of  aiding  in  any  object  of  internal  improvement,  or  in 
any  manner,  for  any  purpose  whatsoever,  and  all  mineral  lands,  be,  and  the 
same  are  hereby,  reserved  and  excluded  from  the  operation  of  this  act,  except 
so  far  as  it  may  be^found  necessary  to  locate  the  route  of  such  railroads  through 
such  reserved  lands;  in  which  case  the  right  of  way  only  shall  be  granted, 
subject  to  the  approval  of  the  president  of  the  United  States. 

"  §  7.  That  whenever  the  companies  to  which  this  grant  is  made,  or  to  which 
the  same  maybe  transferred,  shall  have  completed  twenty  consecutive  miles 
of  any  portion  of  said  railroads,  supplied  with  all  necessary  drains,  culverts, 
viaducts,  crossings,  sidings,  bridges,  turn-outs,  watering  places,  depots,  equip- 
ments, furniture,  and  all  other  appurtenances  of  a  first-class  railroad,  patents 
shall  issue  conveying  the  right  and  title  to  said  lands  to  the  said  company  en- 
titled thereto,  on  each  side  of  the  road,  so  far  as  the  same  is  completed  and 
coterminous  with  said  completed  section,  not  exceeding  the  amount  afore- 
said, and  patents  shall  in  like  manner  issue  as  each  twenty  miles  of  said  road 


Digitized  by 


Google 


WISCONSIN  CENT.  R.  CO.  V.  PORSTTHB.  875 

Is  completed:  provided,  however,  that  no  patents  shall  issue  for  any  of  said 
lands  unless  there  shall  be  presented  to  the  secretary  of  the  interior  a  sUite- 
raent,  veritied  on  oath  or  affirmation  by  the  president  of  said  company,  and 
certifled  by  the  governor  of  the  state  of  Wisconsin,  that  such  twenty  miles 
have  been  completed  in  the  manner  required  by  this  act,  and  setting  fortli 
with  certainty  the  points  where  such  twenty  miles  begin  and  where  the  same 
end,  which  oath  shail  be  tais;en  before  a  judge  of  a  court  of  record  of  the 
United  States. 

**g  8.  l^hat  the  said  lands  hereby  granted  shall,  when  patented  as  provided 
in  section  seven  of  this  act,  be  subject  to  the  disposal  of  the  companies  re- 
spectively entitled  thereto,  for  the  purpose  aforesaid,  and  no  other;  and  the 
said  railroads  shall  be  and  remain  public  highways  for  the  use  of  the  govern- 
ment of  the  United  States,  free  from  all  toll  or  other  charge,  for  the  trans- 
portation of  any  property  or  troops  of  the  United  States. 

''§9.  That  if  said  road,  mentioned  In  the  third  section  aforesaid,  is  not  com- 
pleted within  ten  years  from  the  time  of  the  passage  of  this  act.  as  provided 
herein,  no  further  patents  shall  be  issued  to  said  company  for  said  lands,  and 
no  further  sale  shall  be  made,  and  the  lands  unsold  shail  revert  to  the  United 
States/'     13  St.  66. 

By  an  act  of  the  Wisconsin  legislature,  approved  March  20, 1865,  the 
bene^t  of  this  act,  so  far  as  it  related  to  the  road  from  the  St.  Croix 
river  or  lake  to  the  west  end  of  Lake  Superior  and  to  Bayfield ,  was  granted 
to  the  St.  Croix  and  Lake  Superior  Railroad  Company,  subject  to  all 
the  conditions  and  restrictions  imposed  upon  the  state  by  the  said  acts 
of  May  5, 1864,  and  June  3,  1856.  Gen.  Laws  Wis.  1865,  c.  175,  §  1. 
This  was  the  same  corporation,  already  referred  to,  that  was  allowed  to 
receive  from  the  La  Crosse  &  Milwaukee  Railroad  Company  the  benefit 
of  the  act  of  June  3,  1856,  relating  to  the  same  line  of  roads. 

On  the  22d  of  April,  1865,  the  St.  Croix  and  Lake  Superior  Railroad 
Company,  by  its  executive  committee,  accepted  the  grant  of  lands  made 
by  the  act  of  congress  of  1864,  and  by  the  above  act  of  the  Wisconsin 
legislature  of  March  20,  1865,  so  far  as  it  related  to  the  road  from  the 
St.  Croix  river  or  lake  to  the  west  end  of  Lake  Superior  and  to  Bayfield. 
That  committee  also  passed  a  resolution  declaring  "that  the  line  as  now 
located  by  maps  on  file  in  the  land-ofiice  at  Washington  be  the  line 
adopted  for  the  selection  of  lands  conferred  on  this  company  by  grant." 

The  plaintiff,  the  Wisconsin  Central  Railroad  Company,  to  be  here- 
after called  the  "Central  Company,"  was  formerly  the  Portage,  Winne- 
bago &  Superior  Railroad  Company,  the  latter  having  been  formed  in 
1869  by  the  consolidation  of  the  Portage  &  Lake  Superior  Railroad  Com- 
pany and  the  Winnebago  &  Lake  Superior  Railroad  Company;  the  two 
constituent  companies  having  been  incorporated  in  1866  for  the  purpose, 
as  recited  in  the  titles  of  their  respective  acts  of  incorporation,  of  execut- 
ing the  trust  created  by  the  act  of  congress  of  May  5,  1864.  P.  &  L. 
Laws  Wis.  1866,  cc.  314,  362;  1869,  c.  257;  1871,  c.  27.  It  is  not 
controverted,  in  the  present  case,  that  the  Central  Company  succeeded 
to  all  the  rights  conferred  by  the  state  upon  the  companies  to  which 
were  transferred  the  benefit  of  the  grant  of  lands  contained  in  the  third 
section  of  the  act  of  May  5,  1864.  Nor  is  it  controverted  that  the 
road  of  the  Central  Company  from  Stevens'  Point  to  Lake  Superior,  al- 
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though  not  on  the  precise  lines  originally  specified,  was  constructed  to 
Ashland,  on  Lake  Superior,  in  accordance  with  the  acts  of  congress  and 
of  the  legislature  of  Wisconsin.  It  was  definitely  located  November  10, 
1869.  Its  map  of  definite  location  was  filed  in  the  proper  ofi^ce,  and  it 
appeared  in  evidence  that  the  commissioner  of  the  general  land-office, 
on  the  10th  of  December,  1869,  sent  to  the  register  and  receiver  at  Bay- 
field, Wis.,  "a  diagram  of  the  Portage,  Winnebago,  j^nd  Superior  Rail- 
road, under  act  of  May  5, 1864,  third  section,  and  joint  resolutions  21st 
June,  1866,  (14  St.  360,)  within  the  ten  and  twenty  mile  limits  of  the 
land  grant  designated  thereon,"  and  directed  them  to  withdraw  "from 
sale  or  location,  pre-emption  or  homestead  entry,  all  the  odd-numbered 
sections  of  lands  falling  within  those  limits." 

The  road  from  the  St.  Croix  river  or  lake  to  Superior,  on  Lake  Supe- 
rior, and  the  Bayfield  branch,  were  constructed  and  are  owned  and  op- 
erated by  the  Chicago,  St.  Paul,  Minneapolis  &  Omaha  Railroad  Com- 
pany, to  be  hereafter,  for  the  sake  of  brevity,  adled  the  "Omaha  Com- 
pany," the  successor  of  the  St.  Croix  &  Superior  Raih-oad  Comjian^-, 
and  the  owner  of  the  rights  and  privileges  granted  to  the  latter  company 
in  respect  to  the  above  road  and  branch.  The  road  located  under  the 
act  of  1856  from  a  point  north  of  St.  Croix  river  or  lake  to  Bayfield 
approaches  that  of  the  Central  Company,  located  under  the  act  of  1864, 
as  the  latter  proceeds  in  a  north-westerly  course  to  Ashland,  and  both 
the  place  and  indemnity  limits  of  the  Central  road  conflict  with  or  over- 
laps the  original  15-mile  indemnity  limits  of  the  Bayfield  branch  of  the 
Omaha  Company. 

On  the  12th  of  February,  1884,  the  Central  Company  and  the  Omaha 
Company  entered  into  an  agreement  for  the  adjustment  of  the  contro- 
versy between  them  as  to  the  land  in  the  overlap  of  the  grants  made  by 
the  acts  of  congress  of  June  3,  1856,  and  May  5,  1864.  By  that  agree- 
ment the  Omaha  Company  consen^ted  that  the  Central  Company  should 
"  take  patents  for  all  the  lands  in  the  overlap  lying  east  of  the  easterly  ten- 
mile  limit  of  the  Bayfield  branch  of  the  Omaha  Company,  and  north  and 
east  of  the  westerly  ten-mile  limit  of  the  Cehtral  Company;"  while  the 
Omaha  Company  was  to  have  all  the  other  lands  within  the  overlap  of 
those  grants. 

The  Central  Company,  having  constructed  roads  from  Portage  city  and 
from  Menasha,  or  Doty's  island,  to  Stevens'  Point,  thence  to  Ashland, 
on  Ljike  Superior,  in  conformity  with  the  acts  of  congress  and  of  Wis- 
consin, received  from  the  state,  February  25,  1884,  a  patent  "for  so 
much  of  said  lands  granted  aforesaid  as  are  situated  on  either  side  of, 
and  coterminous  with,  said  completed  portions  of  said  road."  The 
lands  in  dispute  are  covered  by  that  patent. 

On  the  19th  of  February,  1887,  the  Omaha  Company  executed  to  the 
Central  Company  a  deed  of  release  as  to  certain  lands,  described  by  metes 
and  bounds;  the  deed  reciting  that  the  former  company  intends  to  sur- 
render to  the  latter  company— 

"All  lands  within  the  overlapping  limits  of  said  grants  which  lie  easterly 
of  the  easterly  ten-mile  limit  ol  the  Bayfield  branch  of  said  Chicago,  St.  Paul* 
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Minneapolis  and  Omaha  Railway,  and  northerly  and  easterly  of  the  westerly 
ten-mile  limit  of  the  Wisconsin  Central  Railroad  Company;  and  hereby  con- 
sents that  said  lands  be  conveyed  by  the  United  States  to  the  state  of  Wis- 
consin, for  the  use  and  benefit  of  the  Wisconsin  Central  Railroad  Compai>y, 
or  that  the  same  be  patented  by- the  United  States  to  said  Wisconsin  Central 
Railroad  Company,  as  may  be  appropriated  in  accordance  with  the  selection 
thereof  heretofore  made,  or  hereafter  to  be  made,  by  or  for  said  Wisconsin 
Central  Railroad  Company,  as  of  lands  within  its  land  grant,  under  said  acts 
of  congress  above  mentioned." 

In  the  year  1887,  the  Omaha  Company  applied  to  the  general  land- 
office  for  the  final  adjustment  of  its  land  grants  under  the  acts  of  June  3, 
1866,  and  May  5, 1864.  Upon  the  hearing  of  that  application,  it  was, 
among  other  things,  determined,  October,  1887,  by  the  secretary  of  the 
interior,  upon  appeal  from  the  commissioner  of  the  land-office,  that  the 
lands  within  the  IS-mile  indemnity  limits  of  the  Bayfield  road,  as  de- 
fined in  the  act  of  1856,  were,  by  virtue  of  the  orders  of  the  secretary, 
"reserved  to  the  United  States,"  and  were  not  included  in  the  grant  in 
the  act  of  1864  for  the  road  named  in  its  third  section,  now  the  Central 
Railroad,  and  were  so  reserved  before  the  passage  of  the  act  of  1864,  for 
the  purpose  of  indemnifying  the  Bayfied  road  for  losses,  if  any  should 
occur,  in  its  place  limits.  To  that  proceeding  the  Central  Company  was 
not  a  party,  and  of  its  institution  and  pendency  had  no  notice.  6  Dec. 
Dep.  Int.  190,  194,  196,  209,  210,  217. 

On  the  2d  of  July,  1887,  the  Central  Company  listed  in  the  land  de- 
partment a  large  quantity  of  lands,  including  the  lands  in  dispute,  as 
having  inured  to  it  under  and  by  section  3  of  the  act  of  May  5,  1864. 

After  the  decision  of  the  secretary  of  the  interior,  above  referred  to,  the 
Central  Company  appeared  before  the  land  department,  and  demanded  a 
hearing  on  the  above  question  determined  at  the  time  of  the  adjustment 
of  the  grant  of  the  Omaha  Company,  claiming  that  such  determination 
was  not  binding  upon  it;  that  it  was  not  a  party  to,  and  had  not  been 
heard  in,  the  proceeding  in  which  it  was  made;  that  the  lands  listed 
by  it  were  not  excluded  from  the  grant  in  section  3  of  the  act  of  1864; 
that  their  withdrawal  by  the  secretary  was  not  a  reservation  to  the  United 
States,  within  the  meaning  of  section  6  of  that  act;  and  that,  if  such 
witlidrawaJ  amounted  to  such  a  reservation,  it  was  revoked  and  termi- 
nated by  the  act  of  May  5,  1864.  Upon  this  application,  the  above 
question  was  reargued  before  the  secretary  of  the  interior,  in  the  present 
year,  upon  an  appeal  to  him  by  the  Central  Company.  It  was  held  by 
Secretary  Noble,  in  harmony  with  the  ruling  of  Secretary  Ijamar,  that 
the  lands  within  the  limits  of  the  indemnity  withdhiwal  made  for  the 
benefit  of  the  Bayfield  road,  were,  by  section  6  of  the  act  of  May  5, 1864, 
excluded  from  the  grant  contained  in  the  third  section  of  that  act  for  the 
Central  road;  and  that  the  title  to  all  lands  within  such  indemnity  with- 
drawal for  the  Bayfield  road,  not  ultimately  required  for  the  indemnity 
purposes  for  which  it  was  made,  remained  in  the  United  States.  10  Dec. 
Dep.  Int.  63,  77. 

Shortly  after  the  decision  last  referred  to,  the  defendant,  being  a  citi- 
zen of  the  United  States,  and  over  21  years  of  age,  made  a  formal  entry 
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of  the  lands  in  dispute,  taking  all  the  steps,  and  paying  all  the  charges 
and  fees,  required  by  law  for  such  entry. 

The  lands  in  dispute,  part  of  those  so  listed  by  the  plaintiflF,  are,  we 
may  repeat,  outside  and  east  of  the  enlarged  place  limits — 10  sections  in 
width  on  each  side  of  the  Bayfield  branch  of  the  Omaha  road  — as  estab- 
lished by  the  first  section  of  the  act  of  1864,  but  (and  this  is  au  impor- 
tant fact  in  the  case)  are  within  the  15-mile  indemnity  limits  of  that 
road,  as  those  limits  are  defined  by  the  act  of  1856.  It  is  also  neces- 
sary to  observe  that  they  are  within  the  place  limits — 10  sections  in  width 
on  each  side — of  the  Central  road,  as  established  by  the  third  section  of 
the  act  of  1864.  The  contention  of  the  plaintiff  is,  that,  as  the  grant  in 
that  section  was  one  in  praeaentiy  these  lands,  upon  the  filing  and  accept- 
ance of  its  map  of  definite  location,  became  its  property,  as  of  the  date 
of  the  act  of  1864,  subject  only  to  the  condition,  if  its  road  was  not  com- 
pleted within  the  time  prescribed  by  congress,  "no  further  patents  shall 
be  issued  to  said  company  for  said  lands,  and  no  further  sale  shall  be 
made,  and  the  lands  unsold  shall  revert  to  the  United  States."  13  St. 
p.  68,  c.  80,  §  9. 

It  cannot  be  disputed  that  the  grant  of  lands  in  t  ne  act  of  1856  for  the 
benefit  oi  the  Bayfield  road  was  also  one  in  prsesenii;  that  prior  to  the 
passage  of  the  act  of  1864,  the  company  constructing  that  road  had,  by 
the  filing  and  acceptance  of  its  map  of  definite  location,  earned  its  place 
lands,  subject  only  to  the  condition,  prescribed  in  the  fourth  section  of 
the  act  of  1856,  that  if  the  road  was  not  completed  within  the  time  desig- 
nated, such  lands  as  remained  unsold  should  revert  to  the  United  States. 
Nor  can  it  be  disputed  that,  prior  to  1864,  all  the  lands  within  the  15-mile 
indemnity  limits  of  that  road,  of  which  those  here  in  dispute  formed  a 
part,  had  been  lawfully  withdrawn  from  sale  or  location,  in  order  that 
the  state,  with  the  approval  of  the  secretary  of  the  interior,  might  select 
therefrom  lands  to  supply  deficiencies  that  may  have  resulted  from 
previous  sales  or  appropriations  by  the  United  States  of  lands  within  the 
place  limits  of  that  road,  as  defined  by  the  act  of  1856.  And  yet  it  is 
said  that  congress  intended  by  the  third  section  of  the  act  of  1864  to 
grant  to  the  state,  for  the.  benefit  of  another  road,  whose  route  had  not 
then  been  located,  such  part  of  the  indemnity  lands  of  the  Bayfield 
branch  as  fell  within  the  designated  place  limits  of  that  other  road.  It 
is  argued  that  to  this  extent,  at  least,  the  act  of  1856  was  superseded 
and  repealed  by  that  of  1864. 

At  the  threshold  of  the  inquiry  as  to  whether  the  act  of  1856  was  re- 
pealed or  superseded,  we  are  confronted  with  these  facts:  That  the  act 
of  1864  contains  no  words  of  repeal;  that  it  does  not,  in  terms,  disturb 
any  legal  right  which  had  accrued  or  become  vested  under  the  former 
act;  that  its  first  section  recognizes  the  indemnity  limits  of  the  Bayfield 
road  as  embracing  the  lands  in  dispute  quite  as  distinctly  as  the  third 
section,  construed  alone,  puts  them  in  the  place  limits  of  the  road  men- 
tioned in  it;  that  in  four  out  of  nine  sections  of  the  act  of  1864  the  act 
of  1856,  with  its  terms  and  conditions,  is  referred  to,  and  its  continuing 
existence,  at  least  for  some  purposes,  is  recognized;  that  when  the  act  of 
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1864  was  passed,  only  eight  of  the  ten  years  given  in  the  act  of  1856  for 
the  completion  of  the  roads  therein  mentioned  had  expired;  and  that 
the  act  of  1864,  so  far  from  superseding  altogether  the  act  of  1856,  ex- 
tends "the  time  fixed  and  limited  for  the  completion  of  the  said  roads 
in  the  act  aforesaid  of  June  3,  1856,"  to  a  period  of  five  years  from  and 
after  the  passage  of  the  act  of  1864,  while  it  gives  ten  years  from  its  pas- 
sage for  the  completion  of  the  road  nientioned  in  the  third  section;  thus 
putting  the  Central  road  upon  a  different  footing  as  to  time  from  that 
prescrihed  as  to  the  roads  mentioned  in  the  act  of  1856. 

These  facts  may  not  be  conclusive  against  the  suggestion  of  repeal,  but 
ihey  certainly  tend  to  show  that  congress  did  not  intend  to  wholly  dis- 
place the  act  of  1856. 

The  act  of  1864  undoubtedly  took  the  place  of  that  of  1856  for  certain 
purposes.  While,  as  was  held  by  this  court  in  Madison  <k  Portrige  R. 
Co.  V.  State  of  Wisconsin^  ete.,  decided  in  1879,  the  act  of  1856  con- 
templated or  rendered  possible  the  construction  by  one  company  of  a 
single  continuous  road  from  Madison  or  Columbus,  via  Portage  City  and 
St.  Croix  river  or  lake,  to  the  west  end  of  Lake  Superior  and  to  Bay- 
field, the  continuity  of  such  line  was  destroyed  by  the  act  of  1864,  which 
both  divided  and  enlarged  the  grant  made  by  congress  in  1866.  .  In  the 
case  just  cited  it  was  said : 

"This  course  was,  perhaps,  suggested  by  the  fact,  of  which  we  may  pre- 
sume congress  had  knowledge,  that  nearly  eight  years  had  elapsed  after  the 
state's  acceptance  of  the  act  of  June  3. 1856,  without  anything  whatever  be- 
ing done  upon  the  line  west  and  north  of  Tomah,  beyond  the  mere  location 
of  the  route  from  Tomah,  via  St.  Croix  river  or  lake,  to  Lake  Superior.  But, 
whatever  considerations  may  have  influenced  congress,  we  are  satisDed  that 
the  purpose  of  the  act  of  May  5, 1864,  was  to  break  the  continuity  of  the  orig- 
inal line  from  Tomah,  via  St.  Croix  river  or  lake,  to  the  west  end  of  Lake 
Superior  and  to  Bayfield,  and  to  devote  to  the  construction  of  separate  and  dis- 
tinct portions  of  that  line  an  increased  quantity  of  lands  beyond  the  amount 
granted  by,  or  which  could  have  been  made  available  under,  the  act  of  1856." 

In  the  same  case,  it  was  held  that  congress  intended  that  all  the  lands 
granted  by  and  earned  under  the  act  of  May  5,  1864,  by  means  of  con- 
structed road,  should  be  disposed  of  according  to  the  coterminous  prin- 
ciple, under  which  each  road  would  get  the  benefit  of  the  lands  granted 
by  and  earned  under  that  act  that  were  coterminous  with  each  com- 
pleted section  of  20  miles, — a  mode  of  disposing  of  them  not  absolutely 
required  by  the  act  of  1856.  In  these  and  perhaps  in  other  respects, 
not  material  to  be  considered,  the  act  of  1864  took  the  place  of,  or  super- 
seded, the  act  of  1856.  But  did  it  operate  to  displace  the  first  act  to  the 
extent  claimed  by  the  plaintiff? 

The  first  section  of  the  act  of  1864  certainly  gives  no  support  to  the 
position  taken  by  the  plaintiff.  It  discloses,  as  we  have  said,  no  purpose 
upon  the  part  of  congress  to  disturb  or  displace  any  substantial  right 
vested  or  acquired  under  the  former  act,  or  to  cripple  any  railroad  com- 
pany that  had  proceeded  under  the  act  of  1856.  It  does  not  make  an 
entirely  new,  independent  grant,  as  of  its  date,  of  place  lands  to  the 
extent  of  10  full  sections  in  width  on  each  side  of  the  particular  roads 
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therein  mentioned,  with  indemnity  limits  of  20  miles.  It  is,  in  legal 
effect,  as  was  substantially  decided  in  the  Madison-Portage  Case,  a  grant 
of  4  addUional  sections  in  width  of  place  lands,  with  indemnity  limits 
enlarged  from  15  to  20  miles,  and  a  confirmation  of  the  previous  grant 
of  6  sections  in  width  of  place  lands,  with  16  miles  indemnity  limits. 
It  converted  4  miles  of  the  indemnity  limits,  as  defined  in  the  act  of  1856, 
into  place  limits  of  the  road  to  Bayfield,  and  added  5  miles  on  each  side 
of  the  place  limits,  thus  enlarged,  to  the  indemnity  limits.  But  it  left  un- 
touched the  grant,  made  in  1856,  for  the  same  line  of  road,  of  6  sections 
in  width  on  each  side,  with  indemnity  limits  of  15  miles.  This  view  is 
fortified  by  the  explicit  recognition,  in  the  first  section  of  the  act  of  1864, 
of  the  fact  that  the  additional  lands  therein  granted  are  for  the  "same 
purpose"  as  were  the  lands  originally  granted  by  the  act  of  1856,  which 
the  act  of  1864  required  to  be  "'deducted"  from  the  aggregate  of  10  sec- 
tions in  width  on  each  side  of  the  road,  thereafter  to  constitute  the  place 
limits  of  the  Bayfield  branch.  The  first  section  of  the  act  of  1864  should 
receive  the  same  construction  that  would  be  given  if  it  had,  in  words, 
added  four  sections  in  width  to  the  place  limits,  and  five  miles  to  the 
indemnity  limits,  on  each  side  of  the  road.  The  result,  according  to  this 
view,  i^  tliat,  except  as  to  tliat  part  of  the  indemnity  lands  converted  by 
the  first  section  of  the  act  of  1864  into  place  lands  of  the  Bayfield  road, 
the  order  of  the  secretary,  made  prior  to  that  year,  withdrawing  from 
sale  and  location  for  the  benefit  of  that  road  its  entire  indemnity  lands, 
was  not  abrogated  or  annulled  by  that  act.  So  far  from  congress  intend- 
ing to  deprive  the  Bayfield  road  of  any  part  of  its  original  indemnity 
lands,  it  put  a  part  of  them  in  its  place  limits,  and  increased  its  indem- 
nity limits  by  five  miles. 

If  this  interpretation  of  the  first  section  of  the  act  of  1864  should  be 
wrong,  and  if  that  section  should  be  construed  as  making  an  entirely 
new,  independent  grant,  as  of  the  date  of  that  act,  of  10  sections  in 
width,  with  indemnity  limits  of  20  miles  on  each  side  of  the  road,  the 
result  would  be  that  congress,  by  the  same  act,  embraced  the  lands  in 
dispute  within  the  indemnity  limits  of  the  Bayfield  road,  and  within  the 
place  limits  of  the  Central  road.  And  such  we  understand  to  be,  sub- 
stantially, the  position  of  the  plaintiff;  for  it  contends  that  the  act  of 
1864  superseded  and  took  the  place  of  the  act  of  1856  in  all  material 
respects,  "so  that  the  grants  of  the  Omaha  Company  and  of  the  Central 
Company  were  in  fact  contemporaneous  grants."  A  view  somewhat  sim- 
ilar was  presented  at  the  argument  pf  the  case  of  ^fadison  d:  P.  R.  Oo. 
V.  State,     The  court  then  saidr 

"Although  the  Wisconsin  Central  Railroad  Company  has  filed  no  cross-bill, 
and  has  only  presented  its  claims  by  answer,  it  may  not  be  improper  for  us 
to  express  an  opinion  upon  the  effect  of  the  grant  by  the  act  of  1864,  when 
there  is  a  conflict  or  overlapping  of  lands  granted  to  the  different  railroads  as 
tliey  approach  Lake  Superior;  large  quantities  of  lands  being  thus  granted  by 
the  act  to  the  different  roads.  These  grants  are  made  by  the  same  law  oper- 
ating on  the  lands  granted  at  the  same  time.  The  Wisconsin  Central  lUil- 
road  has  completed  its  road  to  Ashland,  on  Lake  Superior,  a  point  not  named 
in  the  act;  but  up  to  the  present  time  no  road  iias  been  finished  to  Bayfield, 
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or  to  the  west  end  of  Lake  Superior,  and,  without  foreclosing  the  parties  upon 
this  question,  we  should  be  inclined  to  think  that  the  different  companies,  as 
to  all  lands  overlapping  in  the  respective  grants,  must  be  considered  tenants 
in  common,  without  regard  to  priority  of  construction." 

The  court  concedes  the  force  of  the  suggestion  that  what  appears  in  the 
above  extract  from  the  opinion  in  the  former  case  was  not  absolutely 
necessary  to  the  determination  of  any  specific  issue  therein  made,  in  re- 
spect to  which  affirmative  relief  could  have  been  given.  It  is  now  al- 
luded to  for  the  purpose  of  saying  that,  if  the  present  case  depended 
upon  the  first  and  third  sections  of  the  act  of  1864,  without  reference  to 
the  sixth  section,  there  would  be  ground  for  holding,  in  respect  to  the 
particular  lands  in  dispute,  and  other  lands  similarly  situated,  that  the 
Omaha  Company  and  the  Central  Company  became  tenants  in  common, 
without  regard  to  priority  of  construction;  in  which  event  the  agreement 
between  them,  the  deed  of  release  from  the  Omaha  Company,  and  the 
patent  from  the  state,  might  perhaps  be  sufficient  to  sustain  the  title  of 
the  plaintiff  as  against  the  defendant.  But  no  question  was  made  in 
the  former  case  as  to  the  scope  of  section  6  of  the  act  of  1864,  nor 
was  there  any  question  in  that  case  as  to  the  effect  of  the  withdrawal, 
prior  to  the  act  of  1864,  from  sale  or  location,  and  for*  the  benefit 
of  the  Bayfield  road,  of  lands  that  are  within  the  outer  boundaries 
of  the  place  limits  of  the  road,  mentioned  in  the  third  section  of  that 
act.  There  was,  consequently,  no  occasi&n  to  consider,  and  the  court 
did  not  determine  in  the  former  case,  the  question  whether  the  lands 
here  In  dispute,  or  any  lands  similarly  situated,  were  excluded  from  the 
operation  of  the  act  of  1864  in  virtue  of  its  sixth  section,  and  by  reason 
of  the  secretary's  previous  orders  withdrawing  them  from  sale  or  location. 

We  proceed  now  to  inquire  whether  the  lands  in  dispute  were  in  fact 
granted  by  the  third  section  of  the  act  of  1864.  That  section  grants  to 
the  state,  to  aid  in  the  construction  of  the  road  therein  mentioned,  "ev- 
er}' alternate  section  of  public  land,  desigtiated  by  odd  numbers,  for  ten 
sections  in  width  on  each  side  of  said  road;"  and  we  have  seen  that  the 
lands  in  dispute  constitute  part  of  some  of  those  odd-numbered  sections. 
But  the  sixth  section  expressly  reserves  and  excludes  from  ihe  operation 
of  the  act^  not  only  mineral  lands,  but  "any  and  all  lands  reserved  to 
the  United  States  by  any  act  of  congress,  for  the  purpose  of  aiding  in 
any  object  of  internal  improvement,  or  in  any  manner,  for  any  purpose 
whatsoever."  If,  when  the  act  of  1864  was  passed,  those  lands  were 
"reserved  to  the  United  States  *  *  *  in  any  manner,  for  any  pur- 
pose whatsoever,"  then  they  were  expressly  excluded  from  the  operation 
of  the  act,  and  therefore  were  not  granted.  Were  they  not  so  reserved  by 
the  order  of  the  secretary  of  the  interior,  which  had  not  been  modified 
or  rescinded  by  him  when  the  act  of  1864  was  passed?  The  plaintiff 
insists  that,  while  they  may  have  been  regarded  as  reserved  for  the  ben- 
efit of  a  particular  road,  they  were  not,  within  the  meaning  of  the  act, 
reserved  "to  the  United  States."  This  position  cannot  be  sustained,  in 
view  of  the  decisions  of  the  supreme  court  of  the  United  States. 

The  lands  embraced  in  the  withdrawals,  although  held  as  indemnity 
v.43F.no.l2— 56 
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lands,  belonged  to  the  United  Slates.  It  had  never  parted  with  its  in- 
terest in  them,  nor  lost  its  right  to  control  them  absolutely.  Its  title  to 
them  was  complete,  because,  as  shown  by  adjudged  cases,  to  be  here- 
after cited  on  another  point,  although  withdrawn  from  sale  or  location 
in  order  that  losses,  when  ascertained,  in  the  place  limits  of  the  Bayfield 
road,  might  be  supplied  by  selections  from  them,  the  title,  the  rigid  of 
property  of  the  United  States,  remained  unaffected  until  such  sdectiom 
were  actually  made  and  approved.  They  were,  it  is  true,  selected  in  mass 
by  the  staters  agent  after  the  map  of  definite  location  of  the  Bayfield  road 
was  filed  and  approved;  but  such  general  selection  did  not  change  the 
right  of  property,  for  no  particular  lands  were  set  apart  by  the  land  depart- 
ment to  supply  any  ascertained  losses  in  place  limits.  The  reservation  of 
them  was  solely  to  the  end  that  the  United  States  might,  at  the  proper 
time,  use  them  in  meeting  its  obligations  on  account  of  the  Bayfield  road. 
In  every  sense,  therefore,  they  were,  by  competent  authority,  "reserved  to 
the  United  States;"  that  is,  retained  by  the  United  States  as  lands  not 
granted,  and  therefore  as  its  property.  The  withdrawal  of  them  from 
sale  or  location,  under  the  general  laws  providing  for  the  administration 
of  the  public  domain,  was  a  reservation  of  them  by  and  to  the  United 
States;  and  that  was  their  condition  when  the  act  of  1864  was  passed. 
Here  we  are  met  with  the  inquiry,  whether  congress  could  have  in- 
tended, in  respect  to  the  road  mentioned  in  the  third  section  of  the  act 
of  1864,  to  make  to  the  state  a  grant  that  would  cover  these  lands,  and, 
by  the  sixth  section  of  the  same  act,  exclude  them  altogether  from  the 
grant.  This  is  hardly  an  accurate  or  full  statement  of  the  case.  The 
question,  as  propounded,  assumes  the  very  matter  to  be  decided.  It 
assumes  that  congress  intended,  at  all  events,  by  the  third  section  of 
the  act  of  1864,  to  grant  these  lands,  and  other  lands  similarly  situated, 
as  place  lands  of  the  road  mentioned,  to  become,  as  of  the  date  of  the 
grant,  the  property  of  the  company  constructing  that  road,  when  its 
route  was  finally  located.  Siich  assumption  might  be  justified,  if  we 
looked  alone  to  the  third  section.  We  cannot,  however,  in  construing 
the  act,  ignore  the  first  and  sixth  sections.  The  entire  act  must  be 
taken  together  and  in  connection  with  the  act  of  1856,  in  order  to  as- 
certain the  will  of  congress.  Looking  at  the  sixth  aection  of  the  act  of 
1864,  in  connection  with  the  third,  it  is  clear  that  the  words  of  the  lat- 
ter section  are  subject  to  the  express  condition,  contained  in  the  former, 
that  the  grant  shall  not  include  any  lands  "reserved  to  the  United  States 
*  *  *  in  any  manner,  for  any  purpose  whatsoever."  The  sixth  sec- 
tion should  receive  the  same  construction  precisely  that  would  be  given 
if  it  had  been  simply  a  proviso  of  the  third  section.  It  is  as  if  congress 
had  declared  in  words:  We  give  to  the  state,  for  the  benefit  of  the  road 
to  be  constructed  from  Portage  City,  Berlin,  Doty's  island,  or  Fond  du- 
Lac,  in  a  north-western  direction,  to  Bayfield,  thence  to  Superior,  on 
Lake  Superior,  every  alternate  section  of  public  land  designated  by  odd 
numbers,  for  ten  miles  in  width  on  each  side  of  the  road,  except  or  ex- 
cluding such  lands  within  those  limits  as  are  reserved  to  the  United 
States  in  any  manner,  for  any  purpose  whatsoever. 
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Tins  construction,  it  is  contended,  cannot  be  sound,  as  it  would  de- 
prive even  the  road  mentioned  in  the  first  section  of  the  act  of  1864  (the 
Bayfield  branch)  of  the  benefit  of  all  the  lands  withdrawn  from  sale  or 
location  by  the  secretary's  order;  and  this,  for  the  reason  that  the  broad 
language  of  the  sixth  section  of  the  act  of  1864  embraces  every  road  in 
that  act  mentioned.  Not  at  all;  for,  as  heretofore  shown,  the  lands  in 
dispute  constituted  a  part  of  the  indemnity  lands  of  the  Bayfield  road 
under  the  act  of  1856,  the  general  purposes,  terms,  and  conditions  of 
which  are  recognized  by  the  act  of  1864.  Whatever  rights  that  road 
had  in  respect  to  those  particular  lands  arose  under  thq  act  of  1856,  and 
did  not  come  from  what  may  be  regarded  as  the  "new  grant,"  in  the  act  of 
1864,  giving  additional  place  lands,  with  enlarged  indemnity  limits. 
Even  if  it  were  true  that  the  grant  in  the  act  of  1856  for  the  Bayfield 
road  was  a  new  grant  as  to  all  of  the  lands  within  the  place  limits  of  that 
road  as  enlarged  by  the  act  of  1864,  the  result  would  be  the  same;  for  in 
the  case  supposed  there  would  be  ground  to  hold  that  the  sixth  section 
excluded  the  lands  in  dispute  from  the  act  of  1864;  in  which  event,  so 
far  as  the  Omaha  and  Central  Companies  were  concerned,  they  would 
have  been  regarded  as  "reserved  to  the  United  States,"  and  therefore  ex- 
cluded altogether  from  the  operation  of  the  act. 

We  think  that  some  confusion  has  come  into  this  case  by  reason  of 
the  fact  that  the  grant  for  the  Central  road  is  in  the  same  act  that  en- 
larges the  grant  made  for  the  Bayfield  road  in  1856.  Let  us  suppose 
that  the  act  of  1864  had  made  no  reference  whatever  to  the  act  of 
1856,  and  had  contained  only  a  grant  to  the  state,  in  the  words  of  the  third 
section  of  the  former  act,- accompanied  by  a  distinct  clause  or  section, 
reserving  and  excluding  from  the  operation  of  the  act  any  and  all  lands 
"reserved  to  the  United  States"  either  by  an  act  of  congress  or  in  any 
other  manner,  for  any  purpose  whatsoever.  Would  it  be  pretended  that 
such  an  act  granted  to  the  state  the  lands  previously  included  in  the  in- 
demnity limits  of  another  road,  whose  route  had  then  been  definitely 
located,  and  whose  indemnity  lands  had  been  withdrawn  and  reserved 
from  sale  or  location  by  the  secretary  of  the  interior,  in  order  to  supply 
deficiencies,  if  any  were  found  to  exist,  in  the  place  limits  of  that  other 
road?  We  think  not.  And  yet  there  is  really  no  difference  in  law  be- 
tween the  case  now  before  us  and  the  case  supposed. 

That  we  have  not  given  undue  weight  to  the  secretary's  order  of  with- 
drawal, or  misinterpreted  it,  is  abundantly  established  by  decisions  of 
the  supreme  court  in  cases  somewhat  similar  to  the  present  one.  These 
decisions,  whatever  might  be  the  view  of  this  court  "as  to  the  meaning 
of  the  words  "reserved  to  the  United  States,"  if  the  question  were  for  the 
first  time  presented  for  determination,  leave  no  room  for  doubt  as  to  our 
duty  in  the  present  case.  In  1846,  congress,  "for  the  purpose  of  aiding 
the  territory  of  Iowa  to  improve  the  navigation  of  the  Des  Moines  river 
from  its  mouth  to  the  'Raccoon  Fork,'  so  called,"  made  a  grant  to  that 
territory  of — 

**One  equal  moiety,  in  alternate  sections,  of  the  public  lands  remaining  un- 
sold, and  not  otherwise  disposed  of,  incumbered,  or  appropriated,  in  a  strip 
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five  miles  in  width  on  each  side  of  said  river,  to  be  selected  within  said  terri- 
tory by  an  agent  or  agents  to  be  appointed  by  the  governor  thereof,  subject  to 
the  approval  of  the  secretary  of  the  treasury  of  the  United  States."  9  St.  c. 
103,  §  1. 

The  Des  Moines  river  rises  in  the  northern  part  of  Iowa,  and  empties 
into  the  Mississippi  at  the  south-east  corner  of  that  state.  The  Raccoon 
fork,  coming  from  the  north-west,  enters  the  Des  Moines  river,  near  the 
center  of  the  state,  many  miles  above  the  mouth  of  that  river.  Sub- 
sequently, on  the  15tb  of  May,  1856,  congress  granted  to  the  state  of 
Iowa,  for  the  purpose  of  aiding  in  the  construction  of  certain  railroads 
within  its  limits,  every  alternate  section  of  land,  designated  by  odd  num- 
bers, for  six  sections  in  width  on  each  side  of  each  of  said  roads,  with 
a  proviso  substantially  in  the  words  of  the  sixth  section  of  the  act  of 
May  5,  1864,  now  before  us.  That  proviso  (the  italics  are  ours)  was  in 
these  words: 

"That  any  and  all  land  heretofore  reserved  to  the  United  States  by  any  act 
of  congress,  or  in  any  other  manner ,  by  competent  authority,  for  the  purpose 
of  aiding  in  any  objects  of  internal  improvements,  or  for  any  purpose  what- 
soever, be,  and  the  same  is  hereby,  reserved  from  the  operation  of  this  act,  ex- 
cept so  far  as  it  may  be  found  necessary  to  locate  the  routes  of  the  said  rail- 
roads through  such  reserved  land,  in  which  case  the  right  of  way  shall  be 
granted,  subject  to  the  approval  of  the  president  of  the  United  States."  11 
JSt.  p.  9.  c.  28.  §  1. 

In  Railroad  Co.  v.  Litchfield,  23  How.  66,  it  was  decided  that  the  grant 
of  1846  did  not  include  lands  aiove  Raccoon  fork, — that  is,  lands  north 
and  west  of  its  junction  with  the  Des  Moines  ijver;  but  only  lands  below 
such  junction  within  the  prescribed  distance  from  the  river.  In  Wdcotiy. 
Navigation  Co,,  5  Wall.  681,  687,  which  involved  the  title  to  certain  lands 
covered  by  the  above  grant  of  1846,  it  appeared  that  in  August,  1859, 
the  Des  Moines  Navigation  Company,  to  which  the  state,  succeeding  to 
the  rights  of  the  territory,  had  in  May,  1858,  transferred  the  land  granted 
to  the  territory,  conveyed  to  Wolcott  a  half  section  within  five  miles  of 
Des  Moines  river,  but  situated  above  the  junction  of  Raccoon  fork  with 
that  river,  and  warranted  the  title.  At  the  date  of  the  passage  of  the 
act  of  May  15,  1856,  the  odd-numbered  sections  within  five  miles  of 
Des  Moines  river,  above  the  point  where  the  Raccoon  fork  empties  into 
it,  had  been  reserved,  not  in  terms  "to  the  United  States,"  but  from  sale 
by  the  proper  oflBcer  having  charge  of  the  public  lands.  That  reserva- 
tion was  made  in  the  belief,  shared  by  many  public  oflBoers,  that  the 
grant  of  1846  included  the  odd-numbered  sections  above,  as  well  as  those 
below,  that  fork,  within  the  prescribed  distance  from  the  river.  The 
question  presented  was  as  to  the  scope  and  effect  of  the  proviso  in  the 
act  of  1856.  It  was  admitted  that  the  grant  to  Iowa  by  the  act  of  May 
15,  1856,  for  the  benefit  of  the  railroads  named  in  it,  embraced  the 
lands  there  in  dispute,  unless  they  were  excluded  by  the  above  proviso. 
This  court  said: 

''We  thinls  it  difficult  to  resist  the  conclusion  that  congress,  in  the  passage 
of  the  proviso,  had  specially  in  their  minds  this  previous  grant,  and  theconflict 
of  the  opinion  concerning  it,  and  intended  to  reserve  the  lands  for  further  dis- 
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poeiUon,  if  the  title  under  the  first  grant  should  turn  out  to  be  defective.  The 
decision  of  this  court  had  not  then  taken  place,  though  the  litigation  was  prob- 
ably pending  in  the  court  below,  in  the  district  of  Iowa.  The  words  of  tlie 
proviso  point  almost  directly  to  this  grant,  and  to  the  dispute  arising  out.  of 
it  among  the  public  authorities:  *  All  lands  heretofore  reserved/  etc.,  'by 
any  act  of  congress,  or  in  any  other  manner  by  competent  authority,  for  the 
purpose  of  aiding  in  any  objects  of  internal  improvements,'  etc.  These  im- 
provements of  the  Des  Moines  river  were  then  in  progress.  Now,  if  it  had 
turned  out  that  the  true  construction  of  the  act  carried  the  grant  above  the 
liaccoon  forlc,  then  the  lands  ^oiild  have  been  reserved  by  the  act  of  congress, 
and  no  further  legislation  necessary.  But.  not  satisfied  with  this,  as  if  to 
provide  for  any  result  in  respect  to  the  title  to  them,  if  reserved  in  any  other 
manner  by  competent  authority,  for  the  object  of  internal  improvements, 
then  the  enacting  clause  should  not  operate  to  carry  them  under  the  new 
grant. 

**It  has  been  argued  that  these  lands  had  not  been  reserved  by  competent 
authority,  and  hence  that  the  reservation  was  nugatory.  As  we  have  seen, 
they  were  reserved  from  sale  for  the  special  purpose  of  aiding  in  the  improve- 
ment of  the  Bes  Moines  river,  first,  by  the  -  secretary  of  the  treasury,  wlien 
the  land  department  was  under  his  supervision  and  control,  and  again  by  the 
secretary  of  the  interior,  after  the  establishment  of  this  department  under  in- 
structions from  the  president  and  cabinet.  Besides,  if  this  power  was  not 
competent,  which  we  think  it  was  ever  since  the  establishment  of  the  land 
department,  and  which  has  been  exercised  down  to  the  present  time,  the 
grant  of  8th  August,  1846,  carried  along  with  it,  by  necessary  implication, 
not  only  the  power,  but  the  duty,  of  the  land-office  to  reserve  from  sale  the 
lands  embraced  in  the  grant.  Otherwise^  its  object  might  be  utterly  defeated. 
Hence,  immediately  upon  a  grant  being  made  by  congress  for  any  of  those 
public  purposes  to  a  state,  notice  is  given  by  the  commissioner  of  the  land- 
office  to  the  registers  and  receivers  to  stop  all  sales,  either  public  or  by  private 
entry.  Such  notice  was  given  the  same  day  the  grant  was  made,  in  lb56,  for 
the  benefit  of  these  railroads.  That  there  was  a  dispute  existing  as  to  the 
extent  of  the  grant  of  1846  in  no  way  affects  the  question.  The  serious  con- 
flict of  opinion  among  the  public  authorities  on  the  subject  made  it  tiie  duty 
of  the  land-officers  to  withhold  the  sales,  and  reserve  them  to  the  United 
States  till  it  was  ultimately  disposed  of." 

These  observations  are  pertinent  to  the  case  in  hand.  What  was 
eaid  in  the  Wolcott  Com  by  the  supreme  court  of  the  United  States  bears 
directly  upon  the  inquiry  iifrhether  the  reservation  by  the  secretary  of 
the  interior  from  sale  or  location  of  the  lands  within  the  indemnity 
limits  of  the  Bayfield  road  was  not  a  reservation  '*to  the  United  Stat&s." 
In  that  case  the  withdrawal  of  lands  from  sale  or  location  was  distinctly 
characterized  as  a  reservation  of  that  class.  The  decision  fully  sus- 
tains the  view  that  the  lands  embraced  by  the  secretary's  order  of 
withdrawal  in  the  present  case  were  "reserved  to  the  United  States." 
It  is  peculiarly  strong  in  its  application  here,  by  reason  of  the  fact  that 
the  lands  '*  reserved"  in  the  Iowa  case  were  not  in  fact  embraced  by  con- 
gress in  the  grant  of  1846,  and  consequently  could  not  rightfully  be  used 
for  the  purposes  for  which  they  were  withdrawn.  The  decision  in  Wcl- 
€aU  v.  Navigation  Co.  was  approved  and  followed  in  many  subsequent 
<5ase8:  Homestead  Co.  v.  VaUej/  R.  Co.,  17  Wall.  153;  Wolsey  v.  Chajh 
many  101  U.  S,  755;  Litchfield  v.  Qmnty  of  Webster,  Id.  773;  DuhwpMi, 
€tc.j  B.  Co.  V.  Des  Moines  Voi.  R.  Co.,  109  U,  S.  829,  3  Sup.  a.  Rep. 
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188.  See,  also,  WiUiams  v.  Baker,  17  Wall.  144,  and  BuUard  v.  Ratt- 
road  Co.,  122  U.  S.  167,  7  Sup.  Ct.  Rep.  1149.  In  our  judgment,  these 
cases  control  the  decision  of  the  present  case  so  far  as  il  depends  upon 
the  question  whether  the  lands  in  dispute  were  "reserved  to  the  United 
States"  when  the  act  of  1864  was  passed.  If  the  lands  involved  in  the 
Wolcott  Case  were,  within  the  meaning  of  the  act  of  May  15,  1856,  "re- 
served to  the  United  States,"  for  the  purposes  of  the  grant  to  Iowa  in 
1846,  although  they  were  not,  in  fact,^  embraced  by  that  grant,  and 
could  not  be  used  in  executing  it,  much  more  would  it  be  held  that  the 
lands  within  the  original  indemnity  limits  of  the  Bayfield  road,  reserved 
by  the  secretary's  order  of  withdrawal,  were,  within  the  meaning  of  the 
sixth  section  of  the  act  of  1864,  "reserved  to  the  United  States." 

Another  contention  upon  the  part  of  the  plaintiff  is  that,  even  conced- 
ing that  the  lands  in  dispute  were  reserved  by  virtue  of  their  being  with- 
drawn, prior  to  1864,  for  indemnity  purposes,  yet,  as  the  object  for 
which  the  withdrawal  was  made,  niamely,  to  supply  deficiencies  in  the 
place  limits  of  the  Bayfield  road,  were  fully  satisfied,  before  the  defend- 
ant made  his  entry,  by  the  final  adjustment  of  the  land  grant  for  the 
Omaha  road,  the  lands  so  withdrawn  would  be  affected  by  the  granting 
clause  in  the  third  section  of  the  act,  and  so  become  and  be  the  property 
of  the  Central  Company  under  that  section.  This  view  is  in  opposition 
to  many  adjudged  cases.  Whatever  force  it  might  have  in  the  case  of 
two  contemporaneous  grants  to  different  companies,  covering  the  same 
land,  in  neither  of  which  an  exception  was  made  of  lands  "reserved  to 
the  United  States,"  it  can  have  no  application  where,  as  in  the  present 
case,  the  statute  expressly  reserves  and  excludes  from  its  operation  any 
and  all  lands  so  reserved.  If  these  lands  were  reserved  when  the  act  of 
1864  was  passed,  they  certainly  were  not  granted  by  the  third  section 
of  that  act  to  the  Central  road,  and  could  not  get  into  the  grant  to,  and 
become  the  property  of,  the  Central  Company,  by  reason  simply  of  their 
not  being  required  for  the  adjustment  of  a  different  grant,  made  for  an- 
other road.  This  view  is  illustrated  by  several  cases.  In  Railway  Co. 
V.  Dunineyer,  113  U.  S.  629,  5  Sup.  Ct.  Rep.  566,  the  question  was 
whether  lands  to  which  a  claim  of  homestead  "attached"  after  the  pas- 
sage of  an  act  granting  lands  to  a  railroad  company,  but  before  its  line 
was  definitely  located,  reverted  to  the  company,  and  became  a  part  of  its 
grant,  by  reason  of  the  failure  of  the  "  homesteader  "  to  perfect  his  claim 
in  the  mode  required  by  law.  It  was  held  that  they  did  not,  for  the 
reason  that  the  grant  to  the  railroad  company  was  of  lands  within  cer- 
tain prescribed  limits  as  to  quantity  and  location,  "not  sold,  reserved, 
or  otherwise  disposed  of  by  the  United  States,  and  to  which  a  pre-emp- 
tion or  homestead  claim  may  not  have  attached  at  the  time  the  line  of 
said  road  is  definitely  located."  It  was  adjudged  that  the  lands  to  which 
the  homestead  claim  had  attached  could  not  be  included  in  the  grant  to 
the  railroad  company.     The  court  said: 

''No  attempt  has  ever  been  made  to  include  lands  reserved  to  the  United 
States*  which  reservation  afterwards  ceased  to  exist,  wKbin  the  grant,  though 
this  road,  and  others  with  grants  in  similar  language,  have  more  than  once 
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passed  through  military  reservations  for  forts  and  other  purposes  which  have 
been  given  up  or  abandoned  as  such  reservations,  and  were  of  great  value. 
Kor  is  it  understood  that  in  any  case  where  lands  had  been  otherwise  dis- 
posed, their  reversion  to  the  government  brought  them  within  the  grant. 
Why  should  a  different  construction  apply  to*  lands  to  which  a  homestead  or 
pre-emption  right  has  attached?  Did  congress  intend  to  say  that  the  right  of 
the  company  also  attached,  and  whichever  proved  to  be  the  better  right  should 
obtain  the  land?  *  *  ♦  The  reasonable  purpose  of  the  government  un- 
doubtedly is  that  which  is  expressed,  namely,  while  we  are  giving  liberally  to 
the  railroad  company,  we  do  not  give  any  lands  we  have  already  sold,  or  to 
which,  according  to  our  laws,  we  have  permitted  a  pre-emption  or  homestead 
right  to  attach.  No  right  to  such  land  passes  by  this  grant.  4e  *  *  it 
necessarily  means  that,  if  such  rights  have  attached,  they  [the  lands]  are  not 
granted. " 

So  in  Bullard  v.  Railroad  Go.,  122  U.  S.  167,  176,  7  Sup.  Ct.  Rep. 
1168: 

"  The  object  of  the  bill  is  to  have  a  declaration  of  the  court  that  the  title  of 
the  plaintiff  under  these  settlements  ^nd  pre-emptions  is  superior  to  the  title 
conferred  by  congress  on  the  state  of  Iowa,  and  her  grantees,  under  the  act  of 
July  12,  18d2.  If  the  lands  at  the  time  of  these  siettlements  and  pre-emption 
declarations  were  effectually  withdrawn  from  settlement,  sale,  or  pre-emption, 
by  orders  of  the  department,  which  we  have  considered,  there  is  an  end  to  the 
plaintiff's  title,  for  by  that  withdrawal  or  reservation  the  lands  were  reserved 
for  another  purpose,  to  which  they  were  ultimately  appropriated  by  the  act  of 
1862,  and  no  title  could  be  established,  because  the  land  department  had  no 
right  to  grant  it.'* 

In  Railroad  Co.  v.  Whitney,  132  U.  S.  367,  10  Sup.  Ct.  Rep.  112,  the 
contest  was  between  a  railroad  company,  claiming  under  a  grant  of  lands 
made  in  1866  to  the  state  of  Minnesota,  similar  to  the  one  involved  in 
the  Dunmeyer  Case.  Before  the  passage  of  the  act,  namely,  in  1865,  one 
Turner  took  certain  preliminary  steps,  under  the  homestead  laws  of  the 
United  States,  for  the  entry  of  the  lands  there  in  dispute.  The  entry 
made  by  him' was,  however,  canceled  in  1872;  and  in  1877  the  same 
lands  were  entered  by  Mrs.  Whitney  as  a  homestead.  The  grant  of  1866 
excepted  lands  to  which  a  right  of  homestead  or  pre-emption  "had  at- 
tached." The  claim  of  the  railroad  depended  upon  the  question  whether 
the  lands  came  into  the  grant  of  1866,  upon  the  cancellation  in  1872  of 
the  entry  made  by  Turner  in  1866.  It  was  held  that  Turner's  entry, 
not  being  void  upon  its  face,  operated  to  exclude  the  land  from  the  rail- 
road grant,  and  that,  upon  the  cancellation  of  such  entry,  the  tract  in 
question  did  not  inure  to  the  benefit  of  the  company,  but  reverted  to  the 
government,  and  became  .a  part  of  the  public  domain,  subject  to  appro- 
priation by  the  first  legal  applicant. 

These  cases  are,  in  the  judgment  of  this  court,  conclusive  against  the 
contention  that  the  lands  here  in  dispute  became  part  of  the  place  lands 
of  the  Central  road,  after  the  grant  for  the  benefit  of  the  other  road  had 
been  finally  adjusted  with  the  Omaha  Company,  and  satisfied  with  other 
lands. 

It  remains  to  consider  the  claim  of  the  plaintiff,  based  upon  the  agree- 
ment between  it  and  the  Omaha  Company  and  the  deed  of  release  by 
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the  latter  to  the  former  company.  Although  the  lands  in  dispnte  were 
withdrawn  from  sale  or  location  for  the  benefit  of  the  Bayfield  branch  of 
the  Omaha  Company,  and  although  the  orders  of  withdrawal  were  in 
force  at  the  date  of  the  execution  of  the  above  agreement  and  deed  of  re- 
lease, we  cannot  see  that  the  Omaha  Company  had  any  legal  interest  in 
these  lands  which  at  the  date  of  that  agreement  and  deed  could  have 
been  transferred  by  it  to  the  Central  Company.  When  the  agreement 
and  deed  were  made,  the  lands  in  dispute  had  not  been  specially  selected 
and  set  apart  for  the  purpose  of  supplying  deficiences  in  the  place  limits 
of  the  Bayfield  road.  Until  so  selected  and  set  apart  with  the  approval 
of  the  land  department,  they  remained,  in  the  fullest  le^al  sense,  the 
property  of  the  United  States,  In  Barney  v.  Railroad  Co.,  117  U.  S. 
228,  232,  6  Sup.  Ct.  Rep.  654,  the  court  said:     ' 

"In  the  construction  of  land-grant  acts  in  aid  of  railroads,  there  is  a  well* 
established  distinction  observed  between  <  granted  lands*  and  *  indemnity 
lands. '  The  former  are  those  falling  within  the. limits  specially  designated, 
and  the  title  to  which  att-aches,  when  tfae  lands  are  located,  by  an  approved 
and  accepted  survey  of  the  line  of  the  road  filed  in  the  land  department  as  of 
the  date  of  the  act  of  congress.  The  latter  are  those  lands  selected  in  lieu  of 
parcels  lost  by  previous  disposition  or  reservation  for  other  purposes*  and  the 
titre  to  which  accrues  only  from  the  time  of  their  selection." 

So  in  Simx  Oity,  etc.,  R.  Co.  v.  Chicago,  etc.,  Ry.  Co.,  117  U.  S.  406, 
408,  6  Sup.  Ct.  Rep.  790: 

"Ko  title  to  Indemnity  lands  was  vested  until  a  selection  was  made  by 
which  they  were  pointed  out  and  ascertained,  and  the  selection  made  approved 
by  the  secretary  of  the  interior." 

The  same  view  was  recently  expressed  in  Wisconem  dent.  jB.  Co.  v.  Price 
Co.,  183  U.  S.  496, 613, 10  Sup.  Ct.  Rep.  341,  whereon©  of  the  questions 
was  as  to  the  right  of  the  state  of  Wisconsin  to  tax,  as  against  a  railroad 
company,  certain  lands  within  indemnity  limits,  that  had  been  selected 
and  reported  to  the  secretary  of  the  interior  to  be  taken  in  lieu  of  lands 
lost  in  the  company's  place  limits.  But  at  the  time  the  tax  was  assessed, 
that  officer  had  not  approved  such  selection.  It  was  held  that  the  ap- 
proval of  the  secretary  was  essential  to  the  efficiency  of  the  selections, 
and  to  give  to  the  company  any  title  to  the  lands  selected.  After  ob- 
serving that  his  action  was  judicial,  not  ministerial,  the  court  said: 

"He  [the  secretary]  was  required  to  determine,  in  the  first  place,  whether 
there  were  any  deficiencies  in  the  land  granted  to  the  company  which  were 
to  be  supplied  from  indemnity  lands;  and,  m  the  second  place,  whether  the 
particular  indemnity  lands  selected  could  be  properly  taken  for  those  defi- 
ciencies. In  order  to  reach  a  proper  conclusion  on  these  two  questions,  he 
had  also  to  inquire  and  determine  whether  any  lands  in  the  place  limits  have 
been  previously  disposed  of  by  the  government,  or  'whether  any  pre-emption 
or  homestead  rights  had  attached  before  the  line  of  the  road  was  definitely 
fixed.  There  could  be  no  Indemnity  unless  a  loss  was  established.  *  *  * 
Until  the  selections  were  approved,  there  were  no  selections  in  fact,  only  pre- 
liminary proceedings  taken  for  that  purpose;  and  the  indemnity  lands  re- 
mained unaffected  in  their  title.  Until  then  the  lands  which  might  be  taken 
as  indemnity  were  incapable  of  identification.  The  proposed  selections  re- 
mained the  property  of  the  United  States.    The  government  was,  indeed,  un- 
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der  a  promise  to  give  the  company  indemnity  lands  in  liea  of  what  might  be 
lost  by  the  causes  mentioned.  But  such  promise  piissed  no  title,  and,  until 
it  was  executed*  created  no  legal  interest  which  could  be  enforced  by  the 
courts," 

It  results  from  these  cases  that  the  agreement  between  the  Omaha 
Company  and  the  Central  Company  that  the  lands  in  dispute  should,  as 
between  those  companies,  belong  to  the  latter  corporation,  had  no  effect 
whatever  upon  the  title  or  right  of  property  of  the  United  States.  If  at 
that  time  the  lands  hi^d  been  actually  set  apart  for  the  Bayfield  road  by 
approved  selections,  to  supply  ascertained  deficiences  in  the  place  limits 
of  that  road,  a  different  question  would  have  been  presented  for  dcter- 
mination< 

It  was  Stated  at  the  bar  that  the  decision  of  this  case,  and  of  two  other 
cases  in  ejectment,  tried  at  the  same  time,  and  depending  upoc  the  same 
facts,  would  indirectly  affect  the  title  to  large  tracts  of  land,  in  the  same 
situation  as  the  particular  lands  here  in  dispute,  and  which  have  been 
heretofore  sold,  in  good  faith,  by  the  Central  Company,  to  bona  fide  pur- 
chasers, in  the  belief  that  they  were  embraced  in  the  grant  contained  in 
the  third  section  of  the  act  of  May  5,  1864,  and  not  excluded  from  the 
operation  of  that  act  by  the  sixth  section  relating  to  lands  reserved  to  the 
United  States;  and  that  a  decision  in  favor  of  the  defendant  in  the  pres- 
ent case  would  produce  great  confusion  and  trouble  among  such  pur- 
chasers. In  view  of  this  statement,  the  court  has  felt  it  to  be  its  duty 
to  embody  in  this  opinion  all  the  material  facts  shown  in  evidence,  and 
to  state  fully  the  grounds  upon  which  its  conclusion  rests.  That  con- 
clusion is: 

That  the  lands  in  dispute  were  not  granted  by  the  United  States  for 
the  benefit  of  the  road  mentioned  in  the  third  section  of  the  act  of  May 
•5,  1864,  and  that  the  grant  in  the  first  section  of  the  act  of  1856  for  the 
benefit  of  the  railroad,  beginning  at  a  point  on  the  line  from  the  St.  Croix 
river  or  lake  to  the  west  end  of  Lake  Superior,  and  extending  to  Bay- 
field, having  been  fully  adjusted  by  the  United  States  with  the  only  com- 
pany that  was  entitled  to  the  benefit  of  such  last-named  grant,  the  lands 
in  dispute  became  a  part  of  the  public  domain,  in  virtue  of  the  orders 
subsequently  made  by  the  secretary  of  the  interior,  and  were  thereafter 
open  to  entry  under  the  homestead  and  pre-emption  laws  of  the  United 
States. 

It  is  ordered  that  the  verdict  heretofore  returned  by  the  jury  in  this 
case  be  set  aside,  and  a  new  trial  awarded. 

Judge  BuNN  authorizes  me  to  announce  his  concurrence  in  the  views 
herein  expressed. 

Similar  orders  were  made  at  the  same  time  in  Wisconsin  Central  Railroad 
Company  v.  Z.  P.  LenU  and  Wisconsin  Central  Railroad  Co.  v.  Edward 
Bekkenp  which  were  cases  in  ejectment*  and  involved  the  same  questions. 
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Lane  v.  Soverign  et  al. 

((HrcuU  Cawr%  N.  D.  lUinois.    April  21, 1890.) 

Patents  por  Inventions— Infbingembnt — Pleading. 

Defendants' answer  to  a  bill  charging  the  infringement  of  complainant's  patent 
for  making  oil-cans  alleged  that  the  cans  were  made  in  accordance  with  a  patent  is- 
sued 20  days  before  that  of  complainant,  and  admitted  that  the  first  claim  of  com- 
plainant's patent  was  similar  to  the  first  patent.  The  cause  was  heard  on  the  bill, 
answer,  and  replication.  Held,  that  the  admission  of  infringement  was  complete, 
and  must  be  taken  as  true,  and  the  affirmative  avermen'ts  avoiding  the  effect  of  the 
admission  are  of  no  avail  without  proof. 

In  Equity. 

L.  L,  Morrison^  for  complainant. 

Banning,  Banning  &  Payon,  for  defendants. 

Blodgett,  J.  This  is  a  bill  in  equity  charging  defendants  with  the 
infringement  of  letters  patent  No.  387,426,  granted  August  7,  1888,  to 
the  complainant  for  an  oil-can,  and  praying  for  an  injunction  and  an  ac- 
counting for  profits  and  damages.  Defendants  answered, admitting  the 
issue  of  the  letters  patent  in  question  to  complainant,  as  alleged  in  the 
bill,  but  insisted  on  proof  as  to  whether  complainant  was  the  original 
and  first  inventor  of  the  improvement  described  and  claimed  in  the  pat- 
ent. Defendants  also,  by  their  answer,  denied  that  they  were,  at  the 
time  of  making  such  answer,  engaged  in  manufacturing  or  selling  any 
oil-cans  which  contained  or  embodied  the  invention  described  and  claimed 
in  the  patent.  Defendants  further,  by  their  answer,  admitted  that  they 
had,  before  making  such  answer,  manufactured  and  sold  837  cans,  made 
substantially  in  accordance  with  letters  patent  No.  386,439,  dated  July 
17,  1888,  and  as  to  such  cans  defendants  admitted  that  they  contained 
the  features  and  combinations  described  in  the  first  claim  of  complain- 
ant's patent.  Complainant  filed  a  replication  to  this  answer,  and  the 
suit  was  brought  to  hearing  upon  the  bill,  answer,  and  replication,  and 
a  stipulation  to  the  effect  that  complainant  might,  upon  the  hearing, 
introduce  in  evidence  an  ordinary  printed  patent-ofiice  copy  of  complain- 
ant's patent,  drawings,  and  specifications,  instead  of  the  original,  or  a 
certified  copy  thereof,  and  on  the  hearing  complainant  exhibited  an  of- 
fice copy  of  his  patent,  which  was  duly  received  and  considered  in  evi- 
dence. 

The  production  of  a  copy  of  the  patent  in  evidence,  under  the  stipula- 
tion, I  think  raises  the  presumption  that  complainant  was  the  first  in- 
ventor of  the  device  thereby  patented;  and  so  much  of  the  answer  as  de- 
nies the  allegation  of  the  bill  that  defendants  are  now  engaged  in  manu- 
facturing cans  in  violation  of  complainant's  patent  is,  I  think,  responsive 
to  the  bill,  and  must  therefore  be  considered  as  true. 

I  now  come  to  the  consideration  of  the  effect  of  the  admission  in  the 
answer  of  the  manufacture  of  the  837  cans.  This  answer  admits,  in  ef- 
fect, that  defendants  have  made  837  cans  which  contain  the  features  ot 
the  first  claim  of  the  complainant's  patent;  but  defendants  insist  that 
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said  cans  were  made  in  accordance  with  the  specifications  of  a  patent  20 
days  prior  in  date  to  the  complainant's  patent.  This  is  equivalent  to 
saying  to  complainant,  by  the  answer,  "I  infringed  the  first  claim  of 
your  patent,  but  was  justified  in  doing  so,  because  your  patent  is  antici- 
pated by  an  older  patent,  and  therefore  void." 

The  admission  of  infringement  is  complete.  The  pleading  or  setting 
up  of  an  older  patent  was  new  matter,  which  the  defendants  were  bound 
to  prove,  if  they  are  to  be  protected  by  it;  and  the  mere  statement  of  the 
defendants  that  such  older  patent  exists,  and  that  it  describes  the  com- 
plainant's oil-can  is  not  sufficient.  The  older  patent  should  have  been 
put  in  evidence,  so  that  the  court  might  determine  whether  it  so  far  de- 
scribed complainant's  device  as  to  defeat  his  patent.  Possibly  it  might 
appear  from  the  dates  of  the  applications  for  the  two  patents  that  the 
one  last  issued  was  in  fact  first  applied  for,  or  the  complainant,  on  the 
introduction  of  the  older  patent,  might  have  shown  by  the  proof  that  he 
was  the  first  to  make  the  invention,  and  hence  entitled  to  the  device  cov- 
ered by  the  first  claim  as  against  one  claiming  protection  from  a  patent 
3lder  in  date.  The  law  in  regard  to  the  eflect  of  admissions  in  the  an- 
swer when  a  replication  is  filed  is,  I  think,  that  so  much  of  the  answer 
as  is  directly  responsive  to  the  charges  in  the  bill  is  to  be  taken  as  true; 
but  any  new  matter  pleaded  by  way  of  defense  to  the  charges  admitted 
to  be  true  is  affirmative  matter,  which  the  defendant  is  bound  to  prove 
where  a  replication  is  filed.  In  Daniells'  Chancery  Practice,  (Perk.  4th 
Amer.  Ed.  vol,  1,  p.  844,  note  7,)  it  is  said: 

"  Where,  however,  the  answer  of  the  defendant  is  not  responsive  to  the  bill, 
or  sets  up  atDrmative  allegations  of  new  matter,  not  stated  or  inquired  of  in 
the  bill,  in  opposition  to,  or  in  avoidance  of,  the  plaintiff's  demand,  and  is  re- 
plied to,  the  answer  is  of  no  avail  in  respect  to  such  allegations,  and  the  de- 
fendant is  as  much  bound  to  establish  the  allegations  so  made  by  independ- 
ent testimony  as  plaintiff  is  to  sustain  his  bill.  *  *  *  But  when  the  case 
is  heard  upon  a  bill  and  answer  alone,  the  answer  must  be  taken  as  true, 
whether  responsive  to  the  bill  or  not.'* 

So  also  in  McDonald  v.  McDonald,  16  Vt.  630,  it  is  said: 

''A  fact  alleged  in  the  bill  and  admitted  in  the  answer  is  established,  but 

every  fact  alleged  in  the  answer  in  avoidance  of  such  fact  must  be  proved 

J^ke  the  bill,  if  the  answer  is  traversed. " 

And  in  Wakeman  v.  Graver,  4  Paige,  23,  it  is  said: 
''Where  a  replication  has  been  tiled,  allegations  in  the  answer  not  responsive 
to  anything  in  the  bill  cannot  benefit  the  defendant  at  the  hearing." 

There  will,  then,  be  a  decree  for  the  complainant,  and  a  reference  to 
a  master  to  ascertain  and  report  as  to  the  profits  and  damages  complain- 
ant is  entitled  to  from  the  manufacture  of  the  837  infringing  cans  which 
defendants  admit  they  have  made. 
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Cbeambby  Pacjkaoe  Manup'g  Co.  v.  Elgin  Co-op.  Butter  Tub  Oo. 
iCircuU  CwM-U  N,  V.  Ulinote.    July  81, 189a) 

1.  Patents  fob  Intbntioss— Novbltt. 

Letters  patent  No.  294,764,  granted  March  11, 1884,  to  Matthew  Corcoran,  for  i 
"machlDf  for  trussing  tubs,'*  are  not  void  for  want  of  patentable  novelty,  as  the 
combination,  consisting  of  recessed  standards,  with  truss-hoops,  removable  bottom, 
and  driving  weight,  is  new,  though  its  constituent  elements  had  long  been  in  use. 

3.  Same— Inpbikqbmknt— Equivalents. 

Claim  2  of  letters  patent  No.  294,764,  granted  March  11, 1884,  to  Matthew  Corcoran, 
for  a  ** machine  for  trussing  tubs"  covering  a  combination  of  recessed  standards, 
with  truss-hoops,  removable  bottom,  and  driving  weicht,  is  infringed  by  letters 
patent  No.  856,217,  granted  January  18, 1S87,  to  F.  W.  Ulrich,  for  the  same  kind  of 
machine,  wherein  the  device  is  a  recessed  Iron  pot,  with  removable  bottom  and 
truss-hoops  placed  in  the  recesses,  as  the  Utter  device  ia  simply  an  equivalent  of 
the  former. 

In  Equity. 

ManoJian  d  Ward^  for  complainant. 

James  Coleman  and  John  O.  EUioUy  for  defendant. 

Blodqett  J.  This  is  a  bill  in  equity  seeking  an  injunction  and  ac- 
counting by  reason  of  the  alleged  infringement  of  patent  No.  294,764, 
granted  March  11,  1884,  to  Matthew  Corcoran,  for  a  "machine  for  truss- 
ing tubs."  The  patentee  describes  his  invention  in  the  specification  as 
follows: 

"My  invention  has  reference  to  Improvements  in  machinery  for  trussing  or 
setting  up  tubs,  having  ipore  special  reference  to  the  manufacture  of  buttei^ 
tubs,  which  latter  are  now  in  great  demand  as  a  means  for  packing,  preserv- 
ing, and  transporting  butter.  Such  improvements  consist  mainly  in  novel 
mechanism  for  supporting  the  truss-hoops  horizontally,  at  proper  distances 
above  each  other  to  receive  the  staves,  and  the  employment  of  a  drop-weight 
to  force  the  staves  into  such  truss-hoops  while  the  latter  are  supported  in  cer- 
tain relative  positions." 

The  device  covered  by  the  patent  consists  of  three  standards  placed  at 
equal  distances  apart  in  the  periphery  of  a  circle,  and  in  the  inner  faces' 
of  which  recesses  are  formed  for  the  truss-hoops  to  rest  upon.  These 
recesses  recede  from  each  other  so  that  the  upper  ones  hold  the  larger- 
sized  truss-hoops,  as  the  tub  is  trussed  small  ends  downwards.  These 
recesses  are  so  arranged  as  to  hold  the  truss- hoops  in  place,  and  below 
these  recesses,  marked  "1"  in  the  drawings,  is  another  recess,  marked 
"2"  in  the  drawings,  for  holding  a  removable  bottom  to  the  machine. 
There  is  also  a  drop-bottom,  that  is,  a  bottom  which  is  hung  upon  a 
lever,  and  so  arranged  as  that  by  an  action  of  the  foot  upon  a  treadle  it 
may  be  pressed  upward  to  hold  the  ends  of  the  staves  while  they  are  be- 
ing put  in  place.  After  the  staves  are  properly  arranged,  a  weight  sus* 
pended  over  the  machine  is  dropped  upon  the  upper  ends  of  the  staves 
for  the  purpose  of  driving  the  staves  to  place.  The  patentee  then  de- 
scribes the  operation  of  his  machine  as  follows: 

'*The  operator  places  his  foot  on  the  outer  end  of  the  lever,  bringing  such 
end  down  upon  the  door,  and  by  the  same  motion  forcing  the  movable  bottom 
up  against  the  under  edge  of  the  lower  truss-hoop,  the  truss-hoops  having 
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been  placed  in  their  several  positions  in  the  recesses,  1.  The  staves  are  then 
placed  within  the  truss-hoops  around  the  entire  inner  circumference  of  the 
latter.  The  upper  edge  of  the  lower  truss-hoop  is  provided  on  its  upper  edge 
with  an  Inward  bevel  to  assist  in  guiding  the  lower  ends  of  the  staves  into 
proper  position.  The  operator's  foot  is  then  withdrawn  from  the  lever »  and 
the  bottom  thereby  drops  slightly  away  from  the  lower  truss-hoop.  The  drop- 
weight  is  then  permitted  to  fall  upon  the  upper  ends  of  the  staves,  forcing 
the  latter  tightly  into  such  truss-hoops." 

Infringement  is  insisted  upon  only  as  to  the  second  claim  of  the  pat- 
ent, which  is: 

*'(2)  The  combination  of  the  standards.  A,  provided  with  recessess,  1  and 
2,  on  the  inner  faces  thereof,  the  truss-hoop^,  B,  fitted  to  rest  in  such  recesses, 
1,  the  removable  bottom,  I,  fitted  to  rest  in  such  recesses,  2,  the  weight,  G, 
arranged  to  be  suspended  over  and  dropped  upon  the  upper  ends  of  the  staves, 
C,  within  such  hoops,  and  the  rope,  H,  substantially  as  shown,  and  for  the 
purpose  specified. " 

The  defenses  insisted  upon  are  (1)  want  of  patentable  novelty;  (2) 
that  defendants  do  not  infringe.  It  will  be  noticed  that  the  claim  in 
question  is  solely  for  a  combination  of  elements.  It  is  not  insisted  that 
any  of  these  elements  are  new,  but  that  the  combination  is  new,  and,  al- 
though the  defendants  have  introduced  a  large  number  of  patents,  cover- 
ing the  whole  field  of  construction  and  trussings  of  barrels  by  machinery, 
I  do  not  find  in  this  mass  of  testimony  any  such  combination  as  is  shown 
in  the  complainant's  patent.  There  is  proof  in  the  record  of  vertical 
standards  to  hold  the  truse-hoops  and  of  bottoms  to  receive  the  ends  of 
the  staves,  but  the  proof  fails  to  show  a  combination  of  recessed  sttmd- 
ards  with  the  truss-hoops  and  the  removable  bottom  and  the  driving 
weight,  as  claimed  in  this  patent.  It  is  also  urged  by  the  defendants' 
counsel  that  the  bottom,  I,  provided  for  in  the  patent,  is  not  removable, 
and  that  it  cannot  be  taken  out  or  placed  into  the  recesses,  2,  and  that 
hence  the  claim  is  inoperative.  This  is  manifestly  a  mistake  of  fact,  as 
the  drawings  clearly  show  that  the  bottom,  I,  may  be  removed,  and  the 
specifications  state  that  after  the  tub  has  been  fired  "the  bottom,  D,  is 
removed  and  the  bottom,  I,  is  placed  in  the  lower  recesses,  2."  No  rea- 
son is  perceived,  either  from  the  specifications  or  the  drawings,  why  this 
bottom,  I,  may  not  be  placed  in  these  recesses,  2,  and  removed  there- 
from, as  it  is  not  necessary  that  it  shall  fit  snugly  into  these  recesses,  but 
play  enough  may  be  given  it  to  allow  of  sufficient  tipping  to  put  the 
plate  into  and  take  it  out  of  the  recesses,  and,  inasmuch  as  the  directions 
for  use  of  the  device  require  the  bottom,  I,  to  be  placed  in  those  recesses 
for  the  final  process  of  tightening  the  truss-hoops,  any  person  construct- 
ing the  machine  would  provide  room  for  taking  out  and  putting  in  the 
bottom,  I,  from  these  recesses.  Not  finding  in  the  proofs  any  anticipa- 
tion of  the  combination  covered  by  this  second  claim,  and  the  utility  of 
the  machine  being  abundantly  shown,  from  the  fact  that  it  has  gone 
widely  into  use,  and  that  the  defendants  in  fact  use  it  in  substantially 
the  form  of  the  patent,  I  must  find  that  the  defense  of  want  of  patent- 
able novelty  is  not  sustained. 

As  to  the  question  of  infringement  it  is  conceded  that  the  defendants 


Digitized  by 


Google 


894  FEDERAL   REPORTER ,  vol.  43. 

are  manufacturing  butter-tubs  with  a  machine  constructed  substantially 
after  the  directions  and  specifications  in  patent  No.  356,217,  granted 
January  18,  1887,  to  F.  W.  Ulrich,  and  there  can  be  no  doubt  from  an 
inspection  of  Ulrich 's  drawings  and  specifications  that  the  principle  of 
the  complainant's  machine  has  been  adopted  in  the  drawings  of  that  ma- 
chine. It  is  true  that  the  Ulrich  machine,  instead  of  having  three  re- 
cessed standards  to  support  the  truss-hoops  in  a  horizontal  position  has  an 
iron  pot,  with  recesses  or  rests,  within  which  the  truss-hoops  are  placed: 
but  this  iron  pot  in  no  way  differs  in  its  operation  from  the  complainant's 
frame  or  standards.  The  drawings  of  the  Ulrich  patent  would  seem  to  in- 
dicate that  the  bottom  of  the  tub  is  solid  or  integral  with  its  sides,  but 
the  proof  shows  that  the  machines  used  by  the  defendant  and  which  are 
claimed  to  be  Ulrich  machines,  have  no  bottom,  and  that  a  removable 
bottom  is  used  the  same  as  is  provided  for  in  the  complainant's  machine, 
so  that  I  see  no  escape  for  the  defendant  upon  the  issue  of  non-infringe- 
ment. The  pot  with  the  bottom  removed  is  certainly  nothing  but  the 
equivalent  of  the  complainant's  recessed  standards  for  supporting  the 
truss-hoops,  and,  as  undoubtedly  the  defendant  has  found  in  practical 
working  that  a  removable  bottom  is  necessary  to  the  successful  use  of  the 
device,  they  have  removed  the  bottom,  and  thereby  more  fully  conformed 
to  the  construction  of  an  operative  machine  under  the  complainant's  pat- 
ent. For  these  reasons  I  find  that  the  defendants  have  infringed,  as 
charged  in  the  bill  of  complaint,  and  a  decree  may  be  entered  accord- 
ingly,  with  a  reference  to  a  master  to  inquire  as  to  the  damages. 


Westinghodbe  V,  Carpenter. 

(CirciiU  Court,  5.  D.  I&wa,    June  29, 1888.) 

Patbhtb  for  IimsNTiON— Expiratioit  of  Term. 

After  a  patent,  the  infringement  of  which  has  been  enjoined,  expires,  tlie  injunc- 
tion will  be  dissolved  without  reference  to  such  articles  as  were  manfactured  while 
the  patent  was  alive.  The  patentee  may  recover  damages  for  such  acta  of  infringe- 
ment. 

In  Equity.     On  motion  to  dissolve  injunction. 

Bill  by  George  Westinghouse  against  J.  Fairchild  Carpenter  for  the 
infringement  of  complainant's  patent. 

/.  Snowden  Beli,  Nathaniel  French^  George  H»  Christy^  and  WiUioLm  Bakewdl^ 
for  complainant. 

Banning  &  Banning,  for  defendant. 

Before  Miller,  Justice,  and  Love,  J. 

Miller,  Justice.  We  are  of  the  opinion  that  the  motion  ought  to  be 
granted.  The  attorney  for  the  plaintiff  practically  concedes  from  the 
decisions  of  the  courts  on  that  subject  that  the  motion  to  dissolve  the  in- 
junction should  be  granted  on  account  of  the  expiration  of  the  patent 
which  expired  a  few  days  ago  with  the  expiration  of  a  prior  Englisli  pat- 
ent.    He,  however,  insLsts  that  the  injunction  should  be  continued  as 
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to  the  use  and  sale  of  those  articles  which  were  manufactured  and  sold 
while  the  patent  was  alive,  the  manufacture  of  which  was  an  infringement 
of  this  patent;  that  he  should  have  the  benefit  of  having  forbidden  them 
while  the  patent  was  in  existence;  and  that  the  injunction  should  be 
continued  as  to  the  selling  or  using  of  those  manufactures,  notwithstanding 
the  expiration  of  the  patent.  We  are  of  the  opinion  that  with  tlie  ex- 
piration of  his  patent  the  plaintiflTs  right  to  forbid  anybody  to  make, 
sell,  or  use  the  articles  to  which  this  invention  refers  expires.  His 
monopoly  is  continued  for  17  years  by  law,  or  whatever  period  the  law 
allows  his  patent  to  run.  That  monopoly  is  against  the  making,  selling, 
or  using  of  such  articles.  He  has  the  benefit  of  that  monopoly,  and  has 
had  that  benefit  with  regard  to  those  articles  in  which  lie  now  asks  to  be 
further  protected.  He  may  recover  the  damages  he  has  sustained,  in 
this  suit,  which  is  still  pending  in  this  court.  He  may  recover  for  the 
damages  which  were  inflicted  before  the  injunction  was  brought.  And 
he  still  asks  that  the  court  shall  enjoin  the  sale  and  use  of  those  articles 
for  which  he  expects  to  get  damages.  Speaking  for  myself, — ^and  hlso  for 
Judge  Love, — I  do  not  believe  that  is  the  true  doctrine  on  this  subject. 
There  are  some  particular  circumstances  showing  that  the  use  of  this 
patented  article  was  an  experiment  to  see  whether  it  could  be  used  suc- 
cessfully in  this  country;  and,  under  all  the  circumstances,  we  are  dis- 
inclined to  make  any  modification  of  the  motion  to  dissolve  the  injunc- 
tion, but  dissolve  it  absolutely. 


The  Gulp  Stream.* 

The  Knight. 

Inland  &  Seaboard  Coasting  Co.  t;.  The  Gulp  Stream. 

(District  Court,  S.  D.  New  Yailc    October  24, 1890.) 

Collision — Steam-Vessels  Ceossing— Cha.nge  op  Course — Duty  to  Stop  and  Back. 
The  Bteam<ship  K.,  on  a  course  of  N.  E.  by  N.,  >^  N.,  made  the  green  light  of  the 
steam-ship  G.  S.  about  half  a  point  off  her  ownport  bow,  and  thereupon  ported  her 
helm.  The  G.  S.,  on  a  course  of  S.  by  W.,  %  W.,  made  both  colored  lights  of  the 
K.  half  a  point  on  her  starboard  bow.  She  thereupon  starboarded,  and  ran 
until  she  shut  out  the  red  light,  but  soon  after  it  reappeared,  when  the  Q.  S.  hard 
a-starhoarded,  but  collision  occurred  soon  after.  Neither  vessel  at  any  time  slackened 
speed.  Held,  that  the  vessels  were  on  crossing  courses,  and,  under  article  15  of 
the  collision  rules,  it  was  the  duty  of  the  G.  S.  to  keep  out  of  the  way,  and  of  the 
K.  to  hold  her  course.  The  latter^s  swing  to  starboara  was  therefore  a  fault  cx}n- 
tributing  to  the  collision ;  and,  as  the  reappearance  of  the  red  lights  of  the  K.  should 
have  shown  to  the  G.  S.  thai  there  was  danger  of  collision  by  the  starboard  swing 
of  the  K..  it  was  the  duty  of  the  G.  S.  thereupon,  under  article  18,  to  stop  and  back ; 
and  for  ner  failure  so  to  do  she  also  was  in  fault.  The  damages  were  therefore 
divided. 

In  Admiralty.     Suit  for  damages  occasioned  by  collision  between  the 
Bteam-ships  Gulf  Stream  and  Knight. 
Owen  &  Gh'ay,  for  libelants. 
Biddk  &  Wardy  for  claimants. 

'Reported  by  Edward  G.  Benedicti  Esq.,  of  the  New  York  bar. 
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Brown,  J.  In  this  case  the  two  steamers  were  going  in  nearly  opposite 
directions,  diflfering  therefrom  by  not  more  than  three-fourths  of  a  point, 
the  Knight  going  N.  E-  by  N.,  J  N,;  the  Gulf  Stream  S.  by  W.,  i  W. 
The  vessels  made  each  other's  lights  when  several  miles  distant.  The 
Knight  made  the  green  light  of  the  Gulf  Stream  about  half  a  point  off 
her  own  port  bow,  and  ported  her  helm,  and  she  did  not  see  the  red 
light  of  the  Gulf  Stream  at  all.  The  Gulf  Stream  first  saw,  about  half 
a  point  on  her  starboard  bow,  both  colored  lights  of  the  Knight.  She 
then  changed  her  course  one  point  to  port,  and  ran  some  distance  until 
she  shut  out  the  red  light  for  a  short  time;  but  soon  after  the  red  light 
again  appeared,  along  with  the  green,  when  she  hard  a-starboarded,  and 
the  collision  occurred  shortly  after.  The  Knight  was  all  the  time  porting 
her  wheel,  until  at  the  collision  she  headed  about  E.  by  N.  When  she 
ported,  she  gave  a  signal  of  one  whistle,  which  was  not  heard  by  the 
Gulf  Stream.  Neither  vessel  stopped,  nor  even  slowed  her  engine.  Un- 
der article  15  of  the  new  rules  of  navigation,  these  vessels  were  on  cross- 
ing courses;  as  respects  the  Knight,  because  she  saw  only  the  other's 
green  light;  and  as  respects  the  Gulf  Stream,  because  the  two  colored 
lights  were  not  seen  ahead,  but  from  half  a  point  to  a  point  and  a  half 
on  her  own  starboard  bow,  for  a  considerable  time  before  any  risk  of  col- 
lision commenced,  so  that  she  showed  to  the  Knight  only  her  own 
green  light.  By  articles  16  and  22,  therefore,  it  was  the  duty  of  the 
Gulf  Stream  to  keep  out  of  the  way,  and  of  the  Knight  to  keep  her 
course.  The  Knight  disobeyed  this  rule  by  porting.  This  manifestly 
contributed  to  bring  about  the  collision,  and  she  is,  on  that  ground,  in 
fault.  It  seems  to  me  equally  clear  that  the  Gulf  Stream  was  also  in 
fault  in  not  observing  the  eighteenth  article,  which,  under  the  above  cir- 
cumstances, required  her  to  slacken  her  speed  or  to  stop  and  reverse  when 
they  approached  near  each  other.  The  Gulf  Stream,  when  at  a  consider- 
able distance,  had  changed  her  course  one  point  to  port,  so  as  to  bring 
the  Knight  about  a  point  and  a  half  on  her  starboard  bow.  As  the  ves- 
sels approached  each  other,  and  the  Knight  had  broadened  off  consider- 
ably upon  the  starboard  bow,  she  again  showed  to  the  Gulf  Stream  her 
red  light,  as  well  as  her  green  light  as  before.  This  was  the  clearest 
possible  evidence  that  a  collision  was  threatened  through  the  failure  of 
the  Knight  to  keep  her  course,  and  that  she  was  endeavoring  to  cross 
the  bow  of  the  Gulf  Stream.  The  officer  in  charge  so  understood  it. 
It  was  his  duty,  under  such  circumstances,  by  article  18,. to  stop  and 
back.  There  was  ample  opportunity  to  avoid  collision  by  doing  this 
after  the  course  of  the  Knight  was  evident,  as  is  shown  both  by  the  di- 
rect testimony,  and  by  the  further  swing  of  three  to  four  points  by  the 
Gulf  Stream  before  collision.  Instead  of  observing  this  duty,  the  Gulf 
Stream  put  her  helm  hard  a-starboard,  and  continued  on  with  unabated 
speed  until  the  vessels  struck.  Both  must  therefore  be  held  in  fault, 
(r/ie  FHm,  28  Fed.  Rep.  249;  The  Khedive^  L.  R.  5  App.  Cas.  876; 
The  Beryl,  9  Prob.  Div.  137,  142;  The  Aurania,  29  Fed.  Hep.  124,)  and 
the  damages  and  costs  divided. 
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BosTwicac  V.  American  Finance  Co. 

{Circuit  Court,  8.  D.  New  York.    November  12, 1890.) 

Fbdsbal  Coubtb— Jorisdiction— Citizvnshif— Residbkoi. 

Act  CoDff.  March  8, 1887,  as  amended  bv  Act  Aug.  18, 1888,  provides  that  do  oivil 
atiit  shall  be  brought  against  any  i>erBon  In  any  other  district  than  that  whereof  he 
is  an  inhabitant;  ^bat  where  the  jurisdiction  is  founded  only  on  the  fact  that  the 
action  is  between  citizens  of  different  states,  suit  shall  be  brought  only  in  the  dis- 
trict of  the  residence  of  either  the  plaintiff  or  the  defendant.  **  Held  that,  when 
the  jurisdiction  depends  solely  on  the  citizenship,  plaintiff  may  brine  the  action  in 
the  district  wherein  he  resides,  without  reference  to  the  residence  ox  defendant,  if 
he  resides  in  a  different  state. 

In  Equity. 

Jokn  V.  Bouvier^  Jr.^  for  the  complainant. 

James  Parker^  for  the  defendant. 

CoxEf  J.  The  complaint  alleges  that  the  complainant  is  a  citizen  of 
this  state  and  a  resident  of  the  city  of  New  York;  that  the  defendant  is 
a  Pennsylvania  corporation;  and  "that  its  principal  and  only  place  of 
business  is  at  the  city  of  New  York,  where  it  transacts  all  its  business 
aforesaid,  and  not  elsewhere."  The  action  is  in  the  nature  of  a  creditor's 
bill,  in  aid  of  a  judgment  heretofore  recovered  in  an  action  in  this  court, 
which  action  was  commenced  by  complainant  in  the  supreme  court  of 
New  York  in  November,  1888,  and  was  removed  to  this  court  by  the  de- 
fendant upon  the  ground  that  defendant  was  a  foreign  corporation.  The 
defendant  appears  and  interposes  a  special  plea,  insisting  that  the  court  has 
no  jurisdiction  for  the  reason  that  the  defendant  is  not  a  citizen  or  inhabit- 
ant of  this  state  or  found  within  this  district.  There  is  no  proof  as  to  the 
manner  in  which  the  defendant  was  brought  into  court,  and  no  question 
arises  as  to  the  regularity  of  the  service  of  the  writ.  If  a  question  of  this 
kind  exists  it  should  have  been  raised  by  motion  to  set  aside  the  service. 
Robinson  v.  Sioch-Yard  Co.,  12  Fed.  Rep.  361;  Oolden  v.  !Z%«  Morning 
Neios,  42  Fed.  Rep.  112.  Nothing  is  now  before  the  court  but  the  bill 
and  plea.  The  issue  thus  raised  is  plain  and  simple.  Has  this  court 
jurisdiction  of  an  action  in  which  the  complainant  is  a  citizen  of  New 
York  and  a  resident  of  this  district,  and  the  defendant  a  citizen  of  Penn- 
sylvania?  It  is  thought  that  it  has.  The  act  of  March  3,  1887, 
amended  August  13,  1888,)  provides  that  the  circuit  court  shall  have 
jurisdiction  of  suits  at  law  or  in  equity  where  there  is  a  controversy  be- 
tween citizens  of  different  states;  that  no  civil  suit  shall  be  brought  against 
any  person  by  any  original  process  in  any  other  district  than  that 
whereof  he  is  an  inhabitant;  ''but  where  the  jurisdiction  is  founded  only 
on  the  fact  that  the  action  is  between  citizens  of  different  states,  suits 
shall  be  brought  only  in  the  district  of  the  residence  of  either  the  plain- 
tiff or  the  defendant."  The  parties  here  are  citizens  of  different  states, 
and  the  complainant  is  a  resident  of  the  district  where  the  suit  is  brought. 
v.48F.no.l8 — ^57 
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Nothing  more  is  needed.     In  the  case  of  FOK  v.  BaUroad  Co. ,  37  Fed. 
Rep.  65,  it  was  said: 

"If  the  plaintiff  in  the  case  at  bar  were  a  citizen  of  this  state,  and  a  resident 
of  this  district,  he  could  no  doubt  effect  service  on  the  defendant  here,  where 
its  principal  office  is  located,  although  it  is  a  citizen  of  Pennsylvania,  and  so 
much  of  its  railroad  as  is  located  in  this  state  lies  within  the  northern  dis- 
trict." 

This  language  exactly  covers  the  present  case.  See,  also,  Fales  v. 
Railway  Cb.,  32  Fed.  Rep.  673;  ShoH  v.  Railway  Co.,  33  Fed.  Rep.  114; 
St  Louis  R.  Co.  V.  Ten-e  Haute  R.  Cb.,  Id.  385;  Rawley  v.  Railway  Co,^ 
Id.  305;  Loomia  v.  Coal  Co.,  Id.  353;  Bank  v.  Avery,  34  Fed.  Rep.  81; 
WUmn  v.  Telegraph  Co,,  Id.  561;  Hills  v.  Railway  Co.,  87  Fed.  Rep.  660. 

The  plea  is  overruled.     The  defendant  may  answer  within  20  days. 


TJnitbd  States  v.  Jellico  Mountain  Coke  &  Coal  Co.  et  ol. 
(Circuit  Court,  3f.  D.  Tennessee.    October  18, 1890.) 

Prbumtkart  Injunctions— Illegal  Oombinations. 

Where  the  material  allegations  of  a  blU  filed  by  the  XJoited  States  a^alDst  various 
coal  companies,  under  Act  Cong.  Jnly  2, 1890,  to  enjoin  their  combination  in  re- 
straint of  trade,  are  denied  by  defendants*  aflldavitB,  a  preliminary  injunction  will 
not  be  granted,  as  plaintifE  gives  no  indemnifying  bond  in  case  ihe  injunption 
should  be  dissolved. 

In  Equity. 

This  case  arose  on  a  bill  filed  by  the  United  States  tinder  the  act  of 
congress  approved  July  2,  1890,  entitled  "An  act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies."  All  the  coal  com- 
panies doing  business  in  the  city  of  Nashville,  as  members  of  the  coal 
exphange,  were  made  parties  defendant.  On  the  preliminary  hearing  a 
temporary  injunction  was  refused. 

W.  H.  H.  Miller,  Atty.  Gen.,  Wm.  H.  Taft,  Acting  Atty.  Gen.,  and 
John  Ruhm,  U.  S.  Atty. 

G.  N.  Tillman  and  W.  L,  Oranbery,  for  defendants. 

Hammond,  J.  This  is  an  application  for  a  preliminary  injunction 
only,  and  it  appears  to  the  court  better  to  await  the  hearing,  and  deterinine 
upon  plenary  proof  of  the  exact  facts  those  grave  questions  which  have  been 
suggested,  than  to  decide  them  now  upon  the  bare  statements  of  the  bill 
which  are  so  general  in  their  character,  and  quite  too  barren  of  any 
averments  of  specific  facts  to  enable  the  court  to  determine  whether  the 
general  conclusions  of  fact  averred  are  true,  particularly  in  view  of  the 
affidavits  of  defendants  denying  some  of  the  most  important,  of  them;  and 
in  this  view  it  is  unnecessary  to  hear  any  counter-affidavits.  The  court 
is  the  more  inclined  to  this  course  since  the  bill  is  not  that  of  a  private 
citizen,  complaining  of  an  injury  to  him,  but  only  by  the  United  States 
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on  behalf  of  the  public-,  and  in  pursuance  of  a  public  policy  of  enforcing 
a  recent  act  of  congress  to  prevent  combinations  in  restraint  of  trade  and 
commerce.  It  is  manifest  that  the  act  is  new,  and  this  a  niost  important 
application  of  it.  It  would  more  injure  the  defendants  to  grant  this  pre- 
liminary injunction  if,  on  the  hearing,  it  should  turn  out  tha,t  the  case 
does  not  fall  within  the  act,  than  it  would  injure  the  public  to  withhold 
the  injunction  until  the  final  hearing;  and  the  more  since  the  United 
States  gives  no  bond  to  protect  the  defendants  against  that  injury,  as  a 
private  suitor  would  be  compelled  to  do.  When  this  is  the  situation  of 
the  parties  the  rule  is  to  refuse  the  preliminary  injunction,  and  abide 
the  hearing.  The  court  reserves  all  expression  of  opinion  on  the  sub- 
ject-matter of  the  bill  until  that  time,  as  the  best  for  all  concerned. 


Brush  Electric  Co.  v.  Ball  Electric  Light  Co. 

(Circuit  Courtt  S,  P.  New  York,    November  8, 1890.) 

Bill  fob  Infrinobment— Dbmttrrbr  fob  Laghbs. 

In  a  bUl  for  Infringement  of  letters  patent,  aUe^ed  to  have  been  issued  in  1870, 
and  assigned  to  the  complainant  in  1880,  an  averment  of  an  infringement  of  the 
la|iter*s  rights  ** since  the  date  of  said  patent**  will  be  oonstrued  as  meaning  after  or 
subsequent' to  the  date  of  the  patent,  and  not  ever  since  that  time,  and  the  biU  is 
not  subject  to  demurrer  for  lacnes  of  complainant  in  asserting  his  rights. 

On  Demurrer. 
.    Henry  A.  Seymour y  for  complainant. 
Philip  J.  O^ReUly,  for  defendant. 

CoxE,  J,  This  is  an  equity  action  for  infringement  of  letters  patent 
granted  to  Charles  F.  Brush,  September  2, 1879,  and  now  owned  by  the 
complainant.  The  action  was  commenced  February  25,  1890.  The 
usual  relief  is  demanded.  The  bill  alleges  that  the  defendant  has  "since 
the  date  of  said  patent,  since  September  2, 1879,  at  New  York,  within 
said  district,"  infringed  upon  the  complainant's  rights.  The  demurrer 
is  aimed  at  the  language  quoted,  the  contention  being  that  the  defendant 
is  there  charged  with  a  continuous  infringement  since  the  date  of  the  • 
patent,  and  that  equity  will  not  aid  a  complainant  guilty  of  such  laches 
in  asserting  his  rights.  That  the  language  quoted  is  open  to  the  con- 
struction contended  for  by  the  defendant  is  not  denied,  but  it  is  equally 
true  that  it  can  be  so  construed  as  to  sustain  the  bill,  and  that  such  a 
construction  is  the  more  natural  one.  "Since  September  2, 1879,"  does 
not  necessarily  mean  ever  since  September  2,  1879.  It  may  mean  after, 
or  subsequenfly  to,  September  2, 1879.  Engraving  Co.  v.  Hoke,  80  Fed. 
Rep.  444;  KMe  v.  De  Qraaf,  Id.  689.  That  the  word  "since"  was  used 
in  the  latter  sense  is  evident  from  the  fact  that  it  is  alleged  elsewhere  in 
the  bill  that  the  patent  was  not  assigned  to  the  complainant  until  Sep- 
ten^beri  1880.     It  cannot  be  said,  therefore,  that  the  pleadeir  intended 
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to  aver  that  the  defendant  had  infringed  upon  the  coraplainant's  rights 
continuously  since  September,  1879.     The  complainant  had  no  rights 
under  the  patent  until  September,  1880.     The  demurrer  is  overrtded. 
The  defendant  has  20  days  in  which  to  answer. 


'  G14A8PELL  V.  Northern  Pac.  R.  C!o. 
{Circuit  Coiirtt  D.  North  DakoUu    November  8, 1890.) 

1.  DscBiT— Mbasube  of  Damaobb. 

In  an  action  for  deceit  in  misrepresenting  the  value  of  land  sold,  the  tneasnra  of 
damages  under  Code  Dak.  1 1967,  (providing  that  the  measure  of  damages  for  the 
breach  of  an  obligation  not  arising  from  contract,  except  where  otherwise  provided, 
is  the  amount  which  will  compensate  for  all  the  detriment  proximately  caused 
thereby,)  is  the  loss  sustained  by  reason  of  the  fraud.  Following  Smith  ▼.  BoUeSf 
182  U.  S.  126, 10  Sup.  CU  Rep*  89;  AtwcUer  ▼.  WhUemant  41  Fed.  Bep.  427. 

8b  Bamb— IN8TBUOT10N8. 

In  such  an  action  an  Instruction  to  the  effect  that  the  measure  of  damages  is  the 
difference  between  the  actual  value  of  the  land  and  its  value  as  represented  by  the 
vendor  is  reversible  error  when  it  cannot  be  seen  by  an  inspection  of  the  record 
that  the  jury  did  not  follow  such  instruction. 

8.  Nbw  Trial— Apfidavits  of  Jurtmbn. 

Affidavits  of  jurors  showing  that  they  did  not  follow  the  erroneons  directions  of 
the  court  in  arriving  at  their  verdict  are  in  admissible  on  motion  for  new  trials 
though  offered  in  support  of  the  verdicts 

At  Law.     On  motion  for  a  new  trial. 

This  is  an  action  hrought  to  recover  damages  for  deceit  in  the  sale  hj 
the  defendant  to  the  plaintiff  of  2,240  acres  of  land  situate  in  the  county 
of  Wells  in  this  district.  The  action  was  tried  in  the  territorial  district 
court  in  and  for  Stutsman  county,  in  the  sixth  judicial  district,  and  a 
verdict  and  judgment  were  rendered  for  the  plaintiflf  on  the  26th  day  of 
November,  1888,  for  the  sum  of  $12,609.58.  A  motion  for  a  new  trial 
was  thereupon  made  by  the  defendant  in  said  territorial  court,  which 
motion  was  pending  on  the  2d  day  of  November,  1889,  when  the  slate 
of  North  Dakota  was  admitted  into  the  Union.  A  bill  of  exceptions 
was  settled  by  the  judge  of  the  court  who  tried  the  cause  on  the  30th 
day  of  August,  1889.  The  property  in  controversy  is  situate  within  the 
said  sixth  judicial  district  as  it  existed  under  the  territorial  system,  and 
all  of  the  said  district  is  included  within  the  boundaries  of  the  state  of 
North  Dakota.  Upon  the  admission  of  the  state  into  the  Union  this  ac- 
tion was  transferred  from  the  territorial  court  into  this  court  upon  the 
request  of  the  defendant,  pursuant  to  section  23,  c.  180,  (25  St.  at  Large, 
676,)  and  on  the  8th  day  of  October,  1890,  the  said  motion  for  a  new 
trial  was  brought  on  to  be  heard  before  this  court.  The  plaintiff  alleges 
in  his  complaint,  among  other  things,  in  substance,  that  on  or  about  the 
1st  day  of  February,  1883,  at  Jamestown,  in  the  county  of  Stutsman, 
and  territory  of  Dakota,  the  defendant,  the  Northern  Pacific  Railroad 
Company,  sold  to  this  plaintiff  for  a  valuable  consideration,  to-wit,  the 
sum  of  $8,960,  the  lands  in  question,  described  as  follows,  to-wit:    The 
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north  one-half  (N.  })  of  section  one,  (1,)  the  south  one-half  (})  of  sec- 
tion thirty-five,  (35,)  the  south  one-haJf  (S.  })  of  section  fifteen  (15,) 
the  north  one  half  (N.  J)  of  section  thirty-one,  (31,)  and  the  north  one- 
half  of  the  south-west  quarter,  (N.  }  S.  W.  J,)  and  the  north  one-half 
of  the  south-east  quarter,  (N.  J  S.  E.  J,)  of  section  thirty-one,  the  south- 
west quarter  (S.  W.  i)  of  section  three,  (3,) — all  of  said  lands  being  in 
township  one  hundred  and  forty-five  (145)  north,  range  sixty-nine  (69) 
west,  of  the  fifth  principal  meridian.  Also  all  of  section  twenty-three, 
(23,)  in  township  one  hundred  and  forty-five  (145)  north,  range  seventy 
(70)  west,  of  the  fifth  principal  meridian.  That  said  sale  was  made  to 
plaintilT  at  Jamestown  aforesaid,  he  then  and  there  acting  and  being  rep- 
resented by  S.  L.  Glaspell,  a  resident  of  the  city  of  Jamestown,  the 
plaintifi^  being  a  resident  at  that  time  of  the  city  of  Chicago.  That  at 
the  time  of  the  sale  neither  this  plaintifi*  nor  the  said  S.  L.  Glaspell  had 
been  within  the  limits  of  said  county  of  Wells,  nor  had  seen  nor  had 
any  knowledge  of  the  situation,  character,  or  quality  of  the  lands  except 
such  as  was  imparted  to  them  by  the  defendant  and  its  agents.  That 
at  the  time  the  sale  took  place  the  lands  were  covered  with  snow  to  such 
an  extent  that  no  examination  thereof  could  be  made  which  would  have 
disclosed  their  quality,  apd  that  the  prairie  in  the  vicinity  of  the  lands 
was  then  impassable  by  reason  of  the  deep  snow,  and  that  no  railroad 
was  then  running  trains  within  a  distance  of  40  miles  therefrom.  That 
for  the  purpose  of  inducing  plaintifi'  to  make  the  purchase  of  said  lands, 
and  prior  to  said  purchase,  defendant,  through  its  agents,  made  certain 
representations  to  plaintiff  as  to  the  character,  quality,  and  situation  of 
said  lands,  the  number  of  settlers  in  this  vicinity,  and  as  to  its  adapta- 
bility to  general  farming  purposes,  as  follows:  That  all  of  said  lands 
were  adapted  to  general  farming  purposes;  that  the  soil  thereof  consisted 
of  black  loam  soil,  from  15  inches  to  2  feet  in  depth,  with  clay  subsoil; 
that  it  was  all  free  from  stones,  sand,  and  gravel,  except  a  few  scattering 
surface  stones;  that  it  was  of  gentle  rolling  surface,  and  free  from  sloughs 
or  water-holes;  that  part  of  it  contained  some  good  meadow  land;  that 
township  145,  range  69,  and  township  145,  range  70,  in  which  said 
lands  were  situated,  had  been  surveyed  by  the  United  States  govern- 
ment; and  that  the  even-numbered  sections  thereon,  known  as  "Govern- 
ment Lands,"  were  thickly  settled  by  actual  settlers  residing  upon  and 
cultivating  their  lands.  That,  relying  wholly  upon  said  representations 
of  defendant  and  its  agents,  and  without  having  other  knowlege  of  the 
character,  quality,  or  situation  of  said  lands,  plaintiff  purchased  said 
lands  of  defendant  in  full  faith  and  confidence  in  the  truth  of  said  rep- 
resentations so  made  to  him.  That  the  agents  of  the  company  who  made 
said  representations  had  authority  to  sell  said  lands  and  make  said  rep- 
resentations from  the  defendant.  That  said  lands  were  not  as  represented 
to  him.  That  they  failed  to  correspond  with  the  representations  made 
to  him  as  hereinbefore  set  forth.  That  none  of  said  lands  were,  at  the 
date  of  the  purchase  and  sale,  or  at  any  time,  adapted  to  general  farm- 
ing purposes  or  any  purpose  of  farming.  That  the  soil  thereon  did  not 
then,  nor  at  any  time,  consist  of  black  loam  surface  soil  from  15  inches 
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to  2  feet  deep,  with  a  clay  subsoil,  but,  on  the  contrary,  the  black 
loam  surface  soil  on  said  land  nowhere  e3:ceeds  a  depth  of  6  inches,  and 
that  but  a  small  part  of  said  land  was  or  is  covered  with  any  black  loam 
whatsoever.  That  said  lands  were  not  free  from  stones,  sand,  or  gravel, 
but,  on  the  contrary,  are  and  were  almost  entirely  oomposed  of  stones, 
sand,  and  gravel,  both  upon  and  under  the  surface,  to  such  an  extent  as 
to  make  it  unfit  for  any  purpose  of  farming  or  agriculture,  and  the  greater 
part  of  said  lands  were  and  are  entirely  unproductive  of  vegetation. 
That  it  was  not  and  is  not  of  gentle  rolling  surface,  and  free  from  water- 
holes  and  sloughs,  but  broken  and  hilly,  and  containing  many  sloughs 
and  water-holes.  That  townships  145,  range  69,  and  145,  range  70, 
had  not  been  then  surveyed  by  the  United  States  government,  and  are 
not  yet  so  surveyed.  That  the  even-numbered  sections  in  said  town- 
ships, known  as  "Government  Lands,"  were  not  then,  and  are  not  now, 
thickly  settled  by  actual  settlers  residing  upon  and  cultivating  their  lands, 
but,  on  the  contrary,  the  same  are  entirely  uninhabited  and  uncultivated. 
That  said  lands,  at  the  time  of  the  sale,  had  they  been  of  the  quality, 
character,  and  situation  as  represented  aforesaid  by  the  defendant,  would 
have  been  of  the  actual  cash  value  of  $14,000;  but  the  same  were  not 
then,  nor  at  any  time,  of  any  value  whatever,  but  were  and  are  en- 
tirely worthless,  and  the  plaintiff  has  sustained  damage  by  reason  of  such 
false  representations  aforesaid  in  the  sum  of  $14,000,  and  demands  judg- 
ment for  that  amount,  with  costs.  The  defendant  interposes  a  general 
denial. 

Evidence  was  adduced  on  the  parts  of  the  plaintiff  and  defendant  tend- 
ing to  prove  the  allegations  in  the  complaint  and  answer.  The  evidence 
on  the  part  of  the  plaintiff  tends  to  show  that  the  lands  were  of  no  actual 
value  at  the  time  of  the  sale,  and  that  if  they  had  been  as  represented 
they  would  have  been  worth  from  $5  to  $7  per  acre.  On  the  part  of  the 
defendant  one  witness,  John  J.  Nichols,  claims  to  have  examined  the 
land  described;  says  that  it  was  probably  worth  about $3  per  acre  at  the 
time  of  the  sale.  Another  witness,  Atkinson,  on  the  part  of  the  defend- 
ant, testified  that  he  had  examined  the  land  in  the  spring  of  1882,  and 
had  made  memoranda,  showing  the  character  and  quality  of  these  lands, 
in  company  with  John  J.  Nichols.  He  testified,  among  other  things, 
substantially  as  follows: 

"  Question,  When  did  yon  inspect  or  examine  these  lands  ?  AnstDer.  In  tlie 
spring  of  1882.  Q.  In  company  with  any  other  person  than  yourself?  A. 
Mr.  Nichols, — John  J.  Nichols.  Q.'  And  had  you  made  any  memoranda 
showing  the  character  and  quality  of  these  lands  as  the  result  of  that  exam- 
ination? A.  We  did;  yes,  sir.  Q,  You  spoke  of  having  made  some  selec- 
tions in  these  townships  for  yourself.  How  many  sections  had  you  selected 
for  yourself  from  these  townships?  A,  I  selected  16  sections  for  the  com-< 
pany.  There  was  Mr.  Thompson,  Mr.  Burdick,  Mr.  Smith,  Mr.  Decker,  Mr. 
De  Saint,  and  Mr.  Hench,  all  of  Davenport,  were  interested  witli  me  in 
these.  I  had  selected  section  11,  township  145,  range  69,  and  half  of  section 
1,  township  145,  range  69.  Q.  Did  you  advise  Mr.  Glaspell  during  the  course 
of  any  of  these  conversations  that  you  had  selected  these  lands  from  these 
townships?    A.  I  did;  yes,  sir.     We  were  talking  about  them.    Q.  Have  you 
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examined  at  any  time  the  north  half  of  section  1  iti  township  145,  range 
69?  A.  Tes,  sir;  wc  did.  Q.  State  to  the  jury  the  character  and  qunllty  of 
the  soil  upon  that  section,  and  its  general  contour  and  configuration.  A.  .It 
is  bluffy,  and  it  is  cut  up;  that  is,  the  Pipestone.  I  can't  say  whether  a 
branch  of  the  Pipestone  touches  a  corner  of  the  section;  but  it  lays  on  a  bluff 
something  like  this  bluff  here,  north  of  the  town,  the  south  part  of  the  sec- 
tion I  purchased.  But  the  north  part  was  too  bluffy  to  suit  me.  Q,  In 
any  of  the  conversations  which  you  had  with  Mr.  Glaspell,  about  which  you 
have  testified,  do  you  remember  whether  you  said  anything  to  him  in  regard 
to  this  coulee  running  through  the  north  half  of  thesectionV  A.  It  wasn't  a 
coulee.  Tiie  north  half  of  the  section  lies  almost  directly  on  the  bluff,  and  the 
south  h?ilf  on  the  flat.  Q.  Did  you  advise  Mr.  Glaspell  of  that?  A.  I  did. 
Q,  What  reply  did  he  make,  if  any,  to  the  information  you  gave  liim  of  that? 
A,  I  don't  remember  anything.  I  mentioned  once  that  I  thought  that  if  the 
boom  continued  I  might  want  to  buy  that  if  it  wasn't  bought,  as  I  had  the 
other  half,  and  as  it  was  lying  near  Sykeston,  if  it  wasn't  taken  up.  Q,  De- 
scribe the  south  half  of  section  85  in  the  same  township  and  range.  A,  My 
remembrance  is  of  that  section  that  the  surface  is  a  good  deal  broken.  The 
land,  I  think,  is  not  hilly,  but  is  broken,  as  we  found  it  over  the  prairie  some 
places,  especially  near  the  coteaux,  or  where  we  found  the  soil  blown  off.  I 
think  there  was  a  good  deal  of  such  land  as  that,  and  there  was  parts  that 
had  the  appearance  of  tough  soil.  Our  examination  was  in  April,  and  we 
couldn't  judge  of  the  depth  of  theeoil,  but  I  judged  that  from  the  grass.  Q. 
South  half  of  section  15?  A,  1  think  that  is  better.  But  it  is — I  think  there  was 
a  coulee  running  through  that  that  I  objected  to.  Q.  About  the  character 
and  quality  of  tne  soil  on  this  land?  A.  The  most  of  it  I  would  judge  from 
the  growth  of  the  grass  to  be  very  good.  I  would  take  the  soil  to  be  very 
good  upon  most  of  section  15.  I  remember  particularly  in  the  neighborhood 
there  are — 

**Mr.  Nickeu9,    No,  don't  give  us  anything  around  in  the  neighborhood. 

**A,  The  north  half  of  section  81,  and  the  north  half  of  the  north-east  quar- 
ter, and  north  half  of  the  south-east  quarter  of  section  81  of  the  same  town- 
ship and  range.  There  was  a  part  of  that  section,  ifl  remember  rightly,  was 
very  stony.  I  can't  remember  just  what  part  it  was.  I  think  there  was  part 
of  it,  but  I  am  not  positive.  Q.  Can  you  describe  the  character  and  quality 
of  the  north-west  quarter  of  section  3  of  the  same  township  and  range?  I 
believe  there  is  a  coulee  running  up  in  that  from  the  Pipestone;  that  is,  in 
145-69?  Q,  Yes,  sir.  A,  I  think  there  is  a  coulte  running  up.  Quite  a  ra- 
vine running  up  in  that  section  that  breaks  it  badly.  Q,  Describe  the  char- 
acter and  quality  of  section  23.  145-70.  That  was  a  tolerably  level  section; 
but  if  I  remember  right,  from  the  gravel  and  grass  I  thought  that  the  soil 
was  thin  on  that,  and  I  think  there  were  a  good  many  stones  on  it  also.  Q.  • 
State  a  little  more  fully  what  experience  you  had  in  dealing  in  lands  in  this 
and  adjoining  counties,  and  wliat  acquaintance  you  had  with  their  value  in 
the  early  part  of  the  year  1883.  A.  Well,  I  had  been  buying  and  selling 
some  lands,  and  had  been  farming  to  some  extent,  and  looking  at  lands  con- 
siderable. Q,  What  was  the  value  of  the  lands  per  acre  concerning  the  char- 
acter and  quality  of  which  you  have  just  testified  in  the  month  of  February, 
1883?  A,  Well,  I  cannot  put  a  valuation  on  them.  Our  lands  in  that  neigh- 
borhood we  were  holding — 

**Mr,  Nickeus.  Objected  to  as  irrelevant,  incompetent,  and  immaterial. 

**A.  Well,  I  couldn't  say  just  what  such  lands  were  worth.  Q.  Supposing 
that'all  of  said  lands  were  adapted  to  general  farming  purposes;  that  the  soil 
thereof  consisted  of  black  loam  surface  soil;  that  it  was  all  free  from  stones, 
sand,  and  gravel,  except  a  few  scattering  surface  stones;  and  that  it  was 
gently  rolling  surface,  and  free  from  slonghs  or  water-holes,  and  that  part  of 
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it  contained  dome  good  meadow  land;  supposing  all  of  these  things  to  have 
been  true, — what  would  have  been  its  value  per  acre  in  the  month  of  Febru- 
ary, 1883?  A.  I  would  call  that  pretty  good  land.  Such  land  as  that  would 
suit  me.  I  would  say  that  it  was  worth  from  six  to  seven  dollars  an  acre  lo- 
cated there. " 

The  land  was  principally  paid  for  in  preferred  stock  of  the  Northern 
Pacific  Railroad  Company. 
S.  L.  GlaspeU  and  E.  W.  Campy  for  plaintiff. 
John  C.  BvUUty  Bali  &  Smithy  and  John.  S.  Watson^  for  defendant. 

Thomas,  J.,  (after  stating  (he  facts  as  above.)  The  bill  of  exceptions 
states  that  the  court  charged-the  jury  as  to  the  measure  of  damages  that 
if  they  found  for  the  plaintifif  it  must  be  in  a  sum  equal  to  the  dififer- 
ence  iDetween  the  actual  value  of  the  lands  and  the  value  of  the  said 
lands  as  they  would  have  beeu  had  they  been  as  represented  at  the  time 
of  the  sale.  The  defendant  excepted  to  this  instruction,  and  now  con- 
tends that  it  is  erroneous,  and  was  prejudicial  to  the  defendant.  Did 
the  court  give  to  the  jury  the  correct  rule  for  the  measurement  of  dam- 
ages as  applicable  to  the  facts  of  this  case?  The  action  is  for  the  recov- 
ery of  damages  resulting  to  plaintiff  from  alleged  false  and  fraudulent 
representations.  The  lands  were  wild  and  uncultivated,  and  at  the  time 
of  the  sale  there  were  only  a  few  settlers,  if  any,  in  the  vicinity  where 
this  land  was  situated.  *In  an  action  to  recover  damages  which  the  plain- 
tiff had  suffered  by  reason  of  the  purchase  of  stock  in  a  corporation 
which  be  was  induced  to  purchase  on  the  faith  of  false  and  fraudulent 
representations  made  to  him  by  the  defendant,  the  supreme  court  of  the 
United  States,  in  Smith  v.  BoUes,  132  U.  S.  125,  10  Sup,  Ct.  Rep.  39, 
held  that  the  measure  of  damages  is  the  loss  which  the  plaintiff  sus- 
tained by  reason  of  such  representations,  such  as  the  amount  which  he 
paid  out,  and  interest,  and  all  outlays  legitimately  attributable  to  the 
defendant's  fmudulent  conduct,  but  it  does  not  include  the  expected  fruits 
of  an  unrealized  speculation.     The  rule  thus  enunciated   by  the  su-  i 

preme  court  is  binding  on  this  court  if  applicable  to  the.  facts  of  this  I 

case.  Counsel  for  the  plaintiff  contends  that  the  rule  laid  down  in  Smith 
v.  BoUes^  supray  applies  only  to  the  purchase  of  personal  property  of  a 
.speculative  character,  and  that  it  does  not  apply  to  the  purchase  of  land 
induced  by  fraud,  and  refers  to  Home  v.  Walton,  117  111.  130, 141,  7  N,  I 

E.  Rep.  100,  103,  which  is  one  of  the  cases  cited  by  Chief  Justice  Fur^ 
LER  in  Smith  v.  BoUes,  on  page  130  of  the  opinion.  In  that  case  the  su- 
preme court  of  Illinois  states  that  "where  the  sale  of  land  is  made  by  false 
and  fraudulent  representations  as  to  its  value,  quality,  or  condition,  the 
measure  of  damages  in  any  action  by  the  purchaser  is  the  difference  be- 
tween the  actual  value  of  the  land  and  its  value  as  represented  to  be  at 
the  time  of  the  sale."  But  that  question  was  not  involved  in  the  case, 
and  it  was  unnecessary  to  give  the  rule  of  damages  on  the  sale  of  land 
induced  by  fraud.  It  appears  in  that  case  that  the  party  procured  a 
loan  of  $2,000.  through  fraud  and  deceit  upon  representations  that  the 
security  was  good,  the  security  being  land,  when  as  a  matter  of  fact  it 
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was  worthless.  The  court  held  that  the  actual  loss  to  the  party  was  the 
amount  he  had  borrowed,  with  interest  thereon  while  he  was  kept  out 
of  the  possession  of  it.  The  court  say,  on  page  135  of  the  opinion. 
"We  think  the  true  measure  of  damages  in  this  case  was  the  amount  of 
such  loss,  to-wit,  $2,000,  and  interest."  In  the  opinion  in  Smith  v. 
Bodes  is  cited  also  the  case  of  Crater  v.  Binninger^  33  N.  J.  Law,  513,  and 
it  will  be  found  in  that  case  that  the  New  Jersey  court  laid  down  an  en- 
tirely different  rule  as  to  the  measure  of  damages  on  the  sale  of  lands 
induced  by  fraud.  Courts  have  sometimes  made  a  distinction  as  to  the 
rule  of  damages  in  the  sale  of  personal  property  and  real  property  when 
effected  or  induced  by  fraud  and  false  representations,  but  the  supreme 
court  of  the  United  States,  in  SmiJlh  v.  BoLleSy  seem  to  have  laid  down  a 
rule  applicable  to  the  measure  of  damages  in  the  sale  of  both  classes  of 
property  coming  within  the  line  of  facts  applicable  to  that  case.  Judge 
Shihas  has  applied  this  rule  in  the  case  of  the  sale  of  pine  lands,  in- 
duced by  false  and  fraudulent  representations.  Atwater  v.  Whitemartj  41 
Fed.  Rep.  427.  The  statute  of  this  state,  (section  1967,)  which  was  in 
force  also  in  the  territory  of  Dakota  at  the  time  of  the  trial  of  this  action, 
and  for  a  long  time  prior  thereto,  is  declaratory  of  the  common-law  rule 
as  to  the  measure  of  damages  as  enunciated,  explained,  and  applied  in 
Smith  V.  BoUes,     It  reads  as  follows: 

''For  a  breach  of  an  obligation,  not  arising  from  contract,  the  measure  of 
damages,  except  where  otherwise  expressly  provided  by  this  Code,  is  the 
amount  which  will  compensate  for  all  the  detriment  proximately  caused 
thereby,  whether  it  could  have  been  anticipated  or  not.  ** 

The  latter  part  of  the  section  "whether  it  could  have  been  anticipated 
or  nof  is  new,  but  as  there  is  no  question  of  remote  damages  in  this 
case  it  is  not  necessary  to  attempt  to  define  the  meaning  of  these  words. 
The  balance  of  the  section,  as  I  have  stated,  is  declaratory  of  the  com- 
mon law.  Fairbanks  v.  Williams,  58  Cal.  241,  242;  2  Greenl.  Ev.  §  256; 
Walrath  v.  Redfield,  11  Barb.  368-371.  Upon  this  statute  and  the  cases 
of  Smith  V.  BoUes  and  Atwater  v.  Whiteman,  stipra,  I  am  of  the  opinion 
that  the  court,  upon  the  trial  of  this  action,  should  have  instructed  the 
jury  that  if  they  found  for  the  plaintiff  upon  the  other  issues  that  as  to 
the  measure  of  damages  they  should  find  the  cash  value  of  the  land  in 
the  condition  it  actually  was  at  the  time  of  the  sale,  and  deduct  such 
value  from  the  sum  of  money  invested  by  the  plaintiff  in  the  land,  and 
that  difference,  with  interest  added,  in  the  discretion  of  the  jury,  would 
be  the  proper  amount  which  the  plaintiff  was  entitled  to  recover.  It 
follows  that  the  instruction  given  by  the  court  as  to  the  measure  of  dam- 
ages was  erroneous,  for  which  error  a  new  trial  must  be  granted,  unless 
it  appears  that  the  error  was  harmless,  and  worked  no  injury  to  the  de- 
fendant. 

It  is  apparent  that  the  case  was  tried  by  both  parties  upon  the  theory 
that  the  rule  for  the  measure  of  damages  as  given  by  the  court  was  the 
correct  rule,  and  it  must  be  presumed  that  the  jury  followed  the  instruc- 
tions of  the  court,  and  applied  the  rule  given  in  making  up  and  return- 
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ing  their  verdict.  The  jury  were  the  judges  of  the  credibility  of  the 
witnesses  and  of  the  weiglit  of  the  evidence.  They  were  instructed  in 
fact  that  if  they  found  for  the  plaintiff  they  should  find  the  actual  value 
of  the  property  at  the  time  of  the  sale,  and  also  that  they  should  find 
what  the  value  would  have  been  if  it  had  been  as  represented,  and  the 
difference  would  be  the  correct  measure  of  damages.  The  evidence 
tended  to  show  on  the  part  of  the  plaintiff  that  the  lands  were  of  no 
value  whatever,  but  that  they  would  have  been  worth  from  $5  to  $7  per 
acre  if  they  had  been  as  represented.  The  evidence  on  the  part  of  the 
defendant,  given  by  the  witness  Atkinson,  was  to  the  effect  that"  they 
were  of  some  value,  or,  in  other  words,  the  jury  were  at  liberty  to  find 
from  his  evidence  that  the  lands  were  of  some  value.  The  witness 
Nichols  testified  that  they  were  worth  about  $3  per  acre.  Can  this  court 
determine  from  the  evidence  or  from  the  record  whether  the  jury  adopted 
the  evidence  of  the  defendant's  witnesses  as  to  the  actual  value  at  the 
time  of  the  sale,  or  whether  they  adopted  the  theory  of  the  plaintiff's 
witnesses  that  they  were  of  no  value  whatever?  Can  the  court  legiti- 
mately find  from  the  evidence,  or  from  the  record  sent  to  this  court, 
whether  the  jury  adopted  the  theory  of  defendant's  wi'tnesses,  and  placed 
the  actual  vadue  of  these  lands  at  $3  per  acre  at  the  time  of  the  sale,  and 
adopted  the  theory  of  plaintiff's  witnesses  that  they  would  have  been 
worth  $7  per  acre  if  they  had  been  as  represented,  that  being  the  highest 
sum  placed  by  plaintiff's  witnesses  upon  said  lands  if  they  had  been 
as  represented,  and  allowed  the  plaintiff  the  difference  of  $4  per  acre, 
and  interest  thereon,  or  whether  the  jury  adopted  the  theory  that  the 
lands  were  of  no  value  at  the  time  of  the  sale,  and  found  that  they 
would  have  been  worth  $4  per  acre  if  they  had  been  as  represented,  a 
sum  lower  than  any  of  plaintiff's  witnesses  had  placed  on  the  land,  and 
added  interest  to  this  sum  of .$4  per  acre?  The  result  or  the  amount  of 
the  verdict  would  have  been  the  same  in  either  case.  I  think  it  dear 
that  this  court  cannot  determine  that  question  from  the  evidence  or  the 
record  now  before  it.  It  must  go  outside  of  the  record,  if  at  all,  to  de- 
termine on  what  basis  the  jury  figured,  or  what  rule  of  calculation  they 
resorted  to  in  determining  their  verdict.  It  would  seem  that  the  jury 
would  reasonably  infer  from  the  comparison  of  all  the  evidence  that 
the  lands  at  the  time  of  the  sale  were  of  some  value.  It  is  notorious 
that  the  lands  of  the  Northern  Pacific  Railroad  Company  were  sought 
after  and  were  readily  sold  in  the  market  at  and  prior  to  that  time  at 
reasonable  prices.  It  is  possible  also  that  if  the  case  had  been  tried  up- 
on the  correct  theory  as  to  the  measure  of  damages,  the  value  of  the  pre- 
ferred stock  with  which  the  lands  in  question  were  principally  paid  for 
might  have  been  a  subject  of  inquiry  on  the  trial,  or  may  upon  a  new 
trial  be  inquired  into  for  the  purpose  of  ascertaining  the  loss  sustained 
by  the  plaintiff.  It  is  impossible  for  this  court  to  say,  from  all  the  evi- 
dence, that  a  verdict  upon  a  new  trial  will  be  the  same,  or  substantially 
the  same.  In  Atwater  v,  Whitenvm,  mpra,  the  court  sustained  the  ver- 
dict, and  refused  to  grant  a  new  trial,  notwithstanding  the  jury  had  been 
erroneously  instructed  as  to  the  measure  of  damages,  for  the  reason  that 
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a  special  verdict,  in  addition  to  the  general  verdict,  had  been  found  by 
the  jury.     Oii  page  428  of  the  opinion  Judge  Shiras  says: 

"The  general  verdict  was  as  follows:  •  We,  the  jury,  find  a  verdict  for  the 
plaintiit  for  ^4,924.62,  with  interest  at  the  rate  of  7  per  cent,  from  Kovember 
15.  1882.  to  January  7,  1890,  amounting  to  $2,417.90,  which,  added  to  tlie 
iast-named  amount,  makes  a  total  of  $7,342.50.'  In  answer  to  specific  ques- 
tions submitted  the  jury  found  that  the  fair  cash  value  of  the  land  At  the 
time  of  the  sale  was  $1.25  per  acre,  and  that  if  the  land  had,  at  the  time  of 
the  sale,  been  equal  in  quality  and  value  to  what  defendant  represented  it  to 
be,  the  value  thereof  would  have  been  $11,598.13.  The  undisputed  evidence 
shows  that  there  was  invested  in  the  land  the  sum  of  $6,964,  belonf^ing  to  the 
plaintiff.  Deduct  from  this  amount  the  value  of  the  land  at  the  rate  of  $1.25 
per  acre,  as  found  by  the  jury,  and  we  get  the  exact  sura  found  by  the  jury 
in  the  general  verdict  in  the  amount  of  damages,  to-wit.  $4,924.62.  It  is 
therefore  clear,  beyond  question,  that  the  jury,  in  estimating  the  damages, 
in  fact  carried  out  the  rule  laid  down  in  Smith  v.  Bolles,** 

There  are  no  facts  on  the  face  of  the  record  presented  to  this  court  in 
the  case  at  bar  that  would  enable  it  to  say  that  the  jury  in  estimating 
the  damages  in  effect  carried  out  the  rule  laid  down  in  Smith  v.  BoUeSy  or 
reached  substantially  the  same  result  they  might  have  reached  if  that 
rule  had  been  given  to  them  by  the  court.  The  plaintifl'  claims  that 
there  was  no  prejudicial  error  in  the  giving  of  the  instruction,  for  the 
reason  that  the  jury  in  fact  only  allowed  the  purchase  money,  and  inter- 
est, and  that  affidavits  of  jurors  are  admissible  to  show  this  fact  to  sustain 
the  verdict,  and  in  support  of  his  contention  therein  produced  and  read 
upon  the  hearing  of  the  motion  for  a  new  trial  in  this  court  the  following 
affidavits  signed  by  eight  of  the  jurors : 

** State  of  North  Dakota,  County  of  Stutsman — ss. 

"M.  W.  Wright,  P.  V.  Fellows,  J.  H.  Sears,  and  Joseph  Stine,  being  each 
duly  sworn,  deposes  and  says,  each  for  himself,  that  he  was  pne  of  the  jurors 
in  tlie  trial  of  the  above-entitled  action,  in  which  a  verdict  was  rendered  in 
the  district  court  of  the  then  territory  of  Dakota,  in  the  county  of  Stutsman, 
on  the  24th  day  of  Novembei:,  A.  D.  1888,  and  in  arriving  at  said  verdict  the 
jury  estimated  the  land  sold  by  defendant  to  plaintiff  to  be  of  no  value,  and 
that  plaintiff  paid  therefor  the  sum  of  $8,960.  or  $4  per  acre,  for  2,240  acres. 
The  sale  was  made  on  or  about  March  6th,  1883.  They  considered  that  the  land 
would  have  been  worth,  if  it  had  been  as  represented,  the  sum  of  $4  per  acre, 
and  that  plaintiff  had  lost  by  tlie  transaction  the  price  he  paid,  with  interest. 
It  was  the  intention  or  aim  of  the  jury  to  render  a  verdict  for  the  plaintiff 
equal  to  the  amount  of  money  which  he  had  paid  to  defendant,  with  interest 
at  7%  per  annum." 

**  State  of  North  Dakota,  County  of  Stutsman— -ss. 

"William  Harselew,  It.  M.  Clayton,  A.  M.  Davis,  and  Charles  Riemen- 
schneider,  being  first  duly  sworn,  each  for  himself  deposes  and  says  that  he 
was  one  of  the  jurors  in  the  trial  of  the  above-entitled  action  in  the  district 
court  of  the  then  territory  of  Dakota,  county  of  Stutsman,  in  which  a  verdict 
was  rendered  on  the  24th  day  of  November,  1888.  In  reaching  such  verdict 
the  jury  estimated  the  land  sold  plaintiff  by  defendant  to  be  worthless  and  of 
no  value,  and  that  plaintiff  paid  therefor  the  sum  of  $8,960  on  or  about  March 
6th,  1883,  We  considered  that  if  the  land  had  been  as  represented  that  it 
Would  have  been  of  the  value  of  $8,960,  and  that  plaintiff  had  lost,  by  reason 
of  the  transaction,  the  sum  paid,  with  interest  at  seven  per  cent,  per  annum. '* 
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And  in  support  of  these  affidavits  of  the  jurors  they  also  read*  the  fol- 
lowing affidavits : 

** State  of  North  Dakota^  County  of  Stutsman — 8S, 

"Theodore  F.  Brancb,  being  lirat  duly  sworn,  deposes  and  sajs  that  he  is^ 
the  clerk  ot  the  district  court  for  Stutsman  countj,  North  Dakota;  that  at  the 
!November,  ^888,  term  he  was  a  bailiff  in  said  court,  and  was  present  in  said 
court  during  the  trial  of  the  case  of  Albert  H.  Qlaspell  vs.  Northern  Pacific 
Railroad  Company ^  and  was  one  of  the  witnesses  in  said  action,  and  testitied 
in  regard  to  a  survey  and  examination  of  the  lands  (2,240  afres)  involved  in 
said  action  made  by  himself;  that  he  was  tiie  bailiff  in  charge  of  the  jury  in 
said  action  during  their  deliberations  over  their  verdict:  that  said  jury  re- 
turned a  scaled  verdict  into  court  about  eleven  (11)  o'clock  p.  m.;  that  imme- 
diately after  said  jury  left  the  jury-room  this  affiant  found  therein  a  paper  upon 
which  a  calculation  of  interest  had  been  made  upon  a  principal  sum  of  $8,960, 
amounting  in  all  to  812,545.48,  being  the  amount  of  the  verdict  in  said  action; 
that  at  the  same  time  this  affiant  returned  with  said  paper  into  the  court- 
room, and  made  the  statement  to  S.  L.  Glaspell  and  E.  W.  Gamp  that  he  could 
tell  what  the  verdict  would  be.  Affiant  found  said  paper  on  the  table  used  by 
said  jury  in  arriving  at  their  verdict,  and  there  was  no  other  paper  in  said 
room  with  figures  thereon  or  calculations  of  any  kind/' 

"State  of  North  Dakota,  County  of  Stutsman — ss. 

"Edgar  W.  Camp,  being  first  duly  sworn,  says  he  was  one  of  the  attorneys- 
for  plaintiff  in  the  action  mentioned  in  foregoing  affidavit  of  Theodore  F. 
Branch.  Affiant,  with  others,  waited  in  the  court-room  till  after  the  jury 
agreed  and  returned  a  sealed  verdict.  After  the  verdict  had  been  agreed 
upon,  and  the  jury  had  left  the  jury-room,  said  Branch  went  into  the  jury- 
room  and  soon  after  returned  to  the  court-room,  holding  in  his  hand  a  piece 
of  paper,  which  he  seemed  to  be  examining.  Branch  said  that  he  would  like- 
to  make  a  bet  that  he  could  guess  within  five  dollars  of  the  amonnt  of  th& 
verdict.  To  the  best  of  affiant's  recollection  affiant  soon  after  saw  the  said 
pa[)er  and  examined  it,  and  that  it  contained  a  calculation  of  interest.  Affi- 
ant does  not  recollect  the  sums  and  amounts,  but  recollects  that  the  verdict 
read  the  next  day  tallied  with  the  calculations  on  the  paper." 

"State  of  North  Dakota,  County  of  Stutsman — ss, 

**S.  L.  Glaspell,  being  first  duly  sworn,  says  that  he  was  one  of  the  attorne)*a 
for  the  plaintiff  in  the  trial  of  the  above-entitled  action;  that  he  saw  the  pa- 
per referred  to  in  the  above  affidavit  within  five  minutes  of  the  time  the  said 
jury  left  the  jury-room,  and  returned  their  verdict,  sealed,  to  the  clerk;  that 
he  immediately  telegraphed  the  plaintiff,  who  had  previously  left  the  city, 
the  verdict,  and  based  the  sum  upon  the  figures  in  said  paper,  and  he  ha(f 
no  other  knowledge  or  information  of  the  verdict  than  was  disclosed  by  said 
paper.  The  same  contained  a  calculation  of  interest  in  the  sum  of  $8,960,  at 
7%  interest,  to  the  date  of  the  verdict.  The  figures  telegraphed  by  afiiant  as 
the  verdict  in  said  case  was  the  exact  amount  as  afterwards  sliown  by  the  ver- 
dict when  opened  in  court.  Affiant  had  no  conversation  with  any  juror  prior 
to  the  opening  of  said  verdict  in  court  as  to  the  amount  thereof,  and  had  no 
knowledge  or  information  of  the  amount  thereof  save  as  was  disclosed  by  said 
paper." 

These  affidavits  were  read  subject  to  the  objection  of  the  defendant. 
Are  these  affidavits  admissible  for  the  purpose  claimed?  The  material 
part  of  the  affidavit  of  Branch  is  that  "said  jury  returned  the  verdict 
into  court  about  11  o'clock  p.  m.;  that  immediately  after  said  jury  left 
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the  jury-room  this  aflRant  found  therein  a  paper  upon  which  a  calcula* 
tion  of  interest  had  been  made,  upon  a  principal  sum  of  $8,960,  amount- 
ing in  all  to  $12,545.43,  being  the  amount  of  the  verdict  in  said  action;" 
.  and  that  he  communicated  these  facts  to  Camp  and  Glaspell;  "that  affi- 
ant found  said  paper  on  the  table  used  by  said  jury  in  arriving  at  their 
verdict,  and  there  was  no  other  paper  in  said  room  with  figures  thereon 
or  calculations  of  any  kind.**  The  eflfect  of  the  affidavits  of  Camp  and 
Glaspell  is  that  they  saw  the  paper  immediately  after  as  shown  to  them 
by  Branch.  Giving  full  eflfect  to  these  affidavits,  the  most  they  show  is 
that  the  jury  figured  from  a  principal  sum  of  $8,960,  at  7  per  cent,  in- 
terest, and  reached  the  sum  of  $12,545. 43,  being  the  amount  of  the  ver- 
dict. If  the  jury  had  found  the  actual  value  of  the  land  to  be  $3  per 
acre,  and  the  va^ue  as  represented  at  $7  per  acre,  the  same  result  would 
follow  as  above  suggested.  We  must  therefore  go  to  these  affidavits  of 
the  jurors  to  sustain  this  verdict,  if  at  all.  Are  these  affidavits  of  jurors 
admissible  to  show  on  what  grounds,  or  by  what  process  of  reasoning, 
the  jury  found  and  rendered  their  verdict?  Can  the  plaintiff  show  by 
these  affidavits  that  the  jury  disregarded  the  instructions  of  the  court, 
and  the  theory  on  which  the  case  was  tried,  in  respect  to  the  measure  of 
damages,  and  that  they  adopted  the  correct  rule,  and  gave  the  verdict 
•  for  the  loss  the  plaintiff  had  sustained  by  reason  of  the  fraud?  This  is 
the  proposition  presented,  and  I  have  been  unable  to  find  any  well-con- 
sidered authority  to  sustain  it.  Upon  the  grounds  of  public  policy,  the 
-courts  have  almost  universally  agreed  upon  a  rule  that  no  affidavit,  dep- 
osition, or  sworn  statement  of  a  juror  shall  be  received  to  impeach  the 
verdict  or  to  explain  it,  or  show  on  what  grounds  it  was  rendered. 
Thomp.  &  M.  Juries,  §  440,  and  cases  there  cited;  Id.  §  451;  Hudson  v. 
State,  9  Yerg.  408;  Larkins  v.  Tarter,  3  Sneed,  681.  2  Thomp.  Trials,  § 
2627,  and  cases  cited.  It  has  been  held  in  Massachusetts  that  when  a  jury 
have  returned  into  court  with  their  verdict,  before  they  are  discharged, 
And  while  they  are  yet  a  jury,  it  is  competent  for  the  court  to  interrogate 
them  as  to  the  grounds  of  their  finding  if  there  is  more  than  one  distinct 
ground  on  which  the  verdict  may  be  given.  Parrott  v.  Thacher,  9  Pick. 
426;  Biggs  v.  Barry,  2  Curt.  259.  I  apprehend  that  these  courts  would 
not  extend  the  rule  so  as  to  admit  the  affidavits  of  jurors  as  to  the 
grounds  on  which  the  verdict  wa3  rendered,  even  if  all  the  jurors  had 
made  and  joined  in  the  affidavits,  especially  after  they  had  separated 
and  ceased  to  become  a  jury  in  the  case.  In  Roberts  v.  Hughes,  7  Mees. 
&  W.  399,  the  English  court  of  exchequer  held  that  the  rule  does  not 
exclude  jurymen  from  swearing  to  what  took  place  in  open  court,  but 
only  to  what  took  place  in  their  private  room,  or  as  to  the  grounds  on 
which  they  found  their  verdict.  While  the  testimony  of  the  jurors  will 
not  be  received  to  impeach  their  verdict,  it  will  be  received  to  sustain 
the  verdict  when  assailed.  This  rule  is  invoked  generally  and  almost 
universally  when  the  verdict  is  assailed  on  account  of  alleged  misconduct 
of  jurors,  and  it  is  not  only  adopted  in  the  furtherance  of  justice,  but  to 
vindicate  the  jurors  themselves.  Thomp.  &  M.  Juries,  §  446;  Wright 
-V.  Telegraph  Co.^  20  Iowa,  195;  Hall  v.  BobisoUj  26  Iowa,  91;  Proflf. 
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Jury,  §  408,  and  cases  cited;  People  v.  Mint,  69  Cal.  430-432;  People 
V.  Oddenson,  19  Pac.  Rep.  172. 

The  case  ofDdrymple  v.  WiUiamSj  63  N.  Y.  361,  and  HodgUm  v.  Mead, 
(N.  Y.)  23  N.  E.  Rep.  559,  are  relied  on  by  plaintiif  to  support  his  con- 
tention that  the  affidavits  of  the  jurors  are  admissible  to  sustain  the  ver- 
dict; but  in  both  of  these  cases  the  facts  are  materially  different  from 
the  case  at  bar.  In  Dcdrymple  v.  Williams  the  foreman  announced  as  the 
verdict  of  the  jury  a  general  verdict  against  both  defendants.  It  was 
claimed  that  the  real  verdict  as  agreed  upon  was  in  favor  of  Williams 
and  against  the  other  delendant;  and  the  affidavits  of  the  jurors  stating 
these  facts,  and  the  fact  that  the  foreman  had  made  a  mistake  in  an- 
nouncing the  verdict  in  court,  were  admitted.  The  affidavits  were  ad- 
mitted simply  to  correct  a  mistake  made  in  open  court,  and  not'  to  ex- 
plain or  give  the  grounds  on  which  the  verdict  was  based.  On  page  365 
of  the  opinion  Mr.  Justice  Allen,  speaking  for  the  court,  refers  to  Jack- 
son v.  Dickenson,  15  Johns.  309,  and  to  Roberts  v.  Hughes,  supra^  with  ap- 
proval.    He  says : 

"In  Jaokson  v.  Dickenson  the  affidavits  of  the  jurors  were  held  adraisaible 
to  show  that  a  mistake  had  been  made  in  taking  their  verdi-ct,.  and  that  it 
was  entirely  different  from  what  was  intended.  The  court  draws  a  distinc- 
tion between  what  transpires  while  the  jury  are  deliberating  on  their  verdict 
and  what  takes  place  in  open  court  in  returning  their  verdict,  holding  the 
statements  of  jurors  admissible  as  to  the  latter,  but  not  as  to  the  former.  Rob- 
erts V.  Hughes,  7  Mees.  &  W.  399,  is  like  the  last  case  quoted.  The  atlidavita 
of  the  jurors  were  received  as  to  what  took  place  in  open  court  on  the  deliv- 
ery of  the  verdict,  to  correct  it." 

In  Hodgkins  v.  Mead,  supra,  which  was  an  action  brought  by  a  real- 
estate  broker  for  commissions,  the  defendant  contended  that  the  payment 
of  commissions  was  conditional  on  the  completion  of  the  contract  by  the 
purchasers,  but  no  question  was  made  as  to  the  amount.  On  page  559 
of  the  opinion  Justice  Peckham,  speaking  for  the  court,  says: 

"The  answer  set  up  a  special  contract  between  the  parties  by  which  the 
plaintiff  was  to  claim  and  be  entitled  to  no  commissions  except  upon  the  per- 
formance by  the  proposed  purchasers  of  the  property  of  the  special  contract 
of  sale  entered  into  between  them  and  the  defendant,  and  the  answer  alleged 
a  failure  by  the  proposed  purchasers,  and  that  on  account  thereof  the  plain- 
tiff had  not  earned  his  commissions.  This  was  the  sole  question  at  issue  be- 
tween the  parties,  and  it  was  assumed  and  conceded. that,  if  the  plaintiff  was 
entitled  to  a  verdict  at  all.  it  was  for  the  1  per  cent,  upon  880,000,  with  in- 
terest ff  om  the  time  it  was  due.  The  charge  of  the  judge  to  the  jury  was 
explicit  upon  that  point,  and  he  stated  in  so  many  words  that,  if  the  plaintiff 
was  entitled  to  a  verdict,  he  must  recover  his  commissions  upon  the  purchase 
price  with  interest,  amounting  in  all  to  the  sum  of  ^48.  The  judge  further 
said:  'Now,  you  have  a  single  question  of  fact  to  decide,  whether  you  believe 
the  testimony  of  the  plaintiff,  or  the  testimony  of  Mead,  Sergeant,  and  Mel- 
drum,  as  to  this  arrangement  made  on  the  2Ist  day  of  February.  If  you  find 
that  there  was  an  arrangement  made  that  the  commission  of  plaintiff  was 
conditional,  then  your  verdict  will  be  for  the  defendant,  because  the  condi- 
tion was  never  complied  with.  If,  on  the  other  hand,  there  was  no  condition, 
it  is  admitted  here  that  the  plaintiff  was  employed,  and  that  he  found  a  pur- 
chaser, and  that  the  plaintiff  would  be. entitled  to  a  verdict. "* 
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The  precise  amount  of  such  verdict  had  already  been  stated  by  the 
court,  and  there  was  no  dispute  about  it.  It  was  conceded  that  the 
amount  of  the  verdict,  if  for  the  plaintiff,  must  be  1  per  cent,  upon  the 
$80,000,  with  interest.  It  was  clear  beyond  dispute  that  the  amount 
must  be  the  same  upon  another  trial.  The  amount  was  really  agreed 
upon,  but  the  foreman  neglected  to  hand  the  amount  to  the  cx)urt  in  the 
sealed  verdict.  The  case  was  decided  on  the  principle  enunciated  in  the 
case  of  Dalry^mple  v.  TTiKiarrw,  mpra.  The  affidavits  were  admissible  to 
correct  a  mistake  made  in  open  court  in  not  announcing  the  actual  ver* 
diet  agreed  upon  by  the  jury,  on  the  principle  laid  down  in  Jackson  v. 
Dickenson  and  Roberts  v.  Hughes y  supra.  It  was  upon  this  principle  that 
the  court  allowed  the  verdict  to  be  amended  in  Burlingaine  v.  Railroad^ 
23  Fed.  Rep.  706.  In  my  opinion  the  affidavits  of  all  the  jurors  would 
not  have  been  admissible  to  sustain  this  verdict,  much  less  the  affidavits 
of  eight  of  the  jurors,  who  attempted  to  speak  for  the  entire  jury.  The 
objection  of  the  defendant  to  the  admissibility  of  the  affidavits  is  there- 
fore sustained.  It  is  claimed  by  the  attorney  for  the  plaintiff  that  it 
was  admitted  upon  the  argument  in  this  court  that  the  land  was  worth- 
less, and,  that  being  so,  it  necessarily  follows  that  the  jury  must  have 
adopted  that  theory.  I  do  not  understand  that  defendant's  attorney 
made  so  broad  an  admission,  but  if  he  did  it  does  not  follow  that  the 
jury  adopted  that  theory  as  the  basis  of  their  calculations  in  view  of  the 
evidence.  It  follows  that  for  the  reasons  hereinbefore  stated  a  new  trial 
must  be  granted,  and  it  is  accordingly  ordered.  It  is  unnecessary  to  no- 
tice the  other  assignments  of  error. 


In  re  Dbpriest  et  al. 
(CiTCuU  C(Ai/rt^  E.  D.  Virainicu    October  81, 1890.) 

1.  Eleotiows  awd  Voters— Supervisors— Access  to  Registration  Books. 

Rev.  Bt.  U.  B.  S  2036,  provides  that  the  chief  supervisor  of  elections  **8han  re- 
quire of  the  supervisors  of  elections,  when  necessary,  Usts  of  the  persons  who  may 
register  and  vote  in  their  respective  voting  precincts.  **  Section  2016  provides  that 
the  supervisors  of  elections,  when  thus  required  by  the  chief  supervisor,  shall 
make  the  lists  above  mentioned,  and  verify  the  same.  Held  that,  in  the  case  of 
an  approaching  election  for  members  of  congress,  the  supervisors  were  entitled  to 
access  to  the  registration  books  of  their  voting  precincts,  and  had  a  right  not 
merely  to  the  names  that  had  just  been  registered,  but  to  inspection  of  the  entire 
registration  books. 

2.  Same— Obstruction  bt  Registrar. 

A  registrar  who  denies  the  supervisors  access  to  the  registration  books,  or  ob- 
structs them  in  making  a  copy,  commits  an  offense  within  section  5522,  providing 
that  every  person  who  obstructs  or  hinders  the  supervisors  of  election  in  the  per- 
formance oi  any  duty  required  of  them  shall  be  liable  to  instant  arrest  and  impris- 
onment and  fine. 

At  Law. 

In  the  matter  of  C3inton  Depriest,  supervisor  of  elections,  and  Robert 
Taylor,  registrar  of  elections,  in  one  of  the  voting  precincts  of  the  city 
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of  Richmond,  the  court  sitting  specially  under  the  requirements  of  Rev. 
St.  U.  S.  §  2012. 

T,  R:  Borland,  U.  S.  Atty.,and  L.  C.  Bristow,  Asst,  U.  S.  Atty,,  for 
supervisor. 

R.  0.  Pegram^  J,  0.  Lairib^  and  C.  V.  Meredith^  for  registrar. 

Hughes,  J.  In  the  matter  before  me  I  am  called  upon  to  say  whether, 
with  reference  to  the  election  of  members  of  congress  to  be  held  next  week, 
a  local  supervisor  of  elections  appointed  by  this  court  may,  when  required 
to  do  so,  take  a  copy  of  lists  of  the  persons  qualified  to  vote  at  the  ap- 
proaching election  as  they  are  entered  in  the  books  of  a  registrar  of  elec- 
tion for  a  voting  precinct.  These  lists  are  commonly  called  "registration 
books,"  but  they  are  spoken  of  by  congress  as  "lists  of  persons  who  may 
register  and  vote."  The  United  States  Revised  Statutes  provide,  in  sec- 
tion 2026,  that  the  chief  supervisor  "shall  require  of  the  supervisors  of 
election,  when  necessary,  lists  of  the  persons  who  may  register  and  vote 
in  their  respective  voting  precincts."  And  section  2016  provides  that 
the  supervisors  of  election,  when  thus  required  by  the  chief  supervisor, 
shall  make  the  lists  above  mentioned,  and  verify  the  same.  Authority 
is  thus  given  the  supervisor  of  elections  to  demand  access  to  the  registra- 
tion book  of  the  voting  precinct,  for  the  purpose  of  copying  its  lists  of 
the  voters  of  the  precinct,  and  complying  with  the  requisition  upon  him 
of  the  chief  supervisor.  In  respect  to  the  election  about  to  be  held  for 
members  of  congress  the  registering  oflScer  appointed  by  state  authority 
is  an  election  oflBcer  of  the  United  States,  bound  by  the  laws  of  the 
United  States,  and  amenable  to  the  penalties  prescribed  by  those  laws. 
The  registration  books  kept  by  each  registrar  are  public  records,  open 
to  inspection  by  officers  of  election,  and  may  be  copied  by  any  such  officer 
in  the  fulfillment  of  official  duty.  For  the  purpose  of  the  approaching 
election  these  registration  books  are  not  only  public  records  in  the  gen- 
eral sense  as  distinguished  from  secret  documents  in  close  iand  special 
custody,  but  they  are  federal  records,  showing  who  may  register  and 
vote  in  a  federal  election.  In  this  latter  respect  they  are  liable  to  inspec- 
tion, and  to  being  copied  by  the  supervisors  of  election  when  they  are 
required  to  do  so  as  provided  by  law. 

In  the  case  under  consideration  the  supervisor  of  election  has  been  re- 
quired by  the  chief  supervisor  to  furnish  copies  of  the  lists  of  persons  who 
may  register  and  vote  in  one  of  the  voting  precincts  of  the  city  of  Rich- 
mond. To  obey  that  order  he  must  have  access  to  the  registration  book  of 
the  precinct.  That  book  is  a  public  record  in  the  custody  of  the  registrar 
for  the  precinct.  It  is  the  duty  of  that  registrar  to  give  the  supervisor 
access  to  the  book  for  the  purpose  of  making  the  copy  called  for,  and  if 
the  registrar  denies  or  obstructs  him  in  making  the  copy  that  officer 
commits  an  offense  denounced  by  section  6622  of  the  United  States  Re- 
vised Statutes,  which  makes  him  liable  to  instant  arrest  without  process, 
and  imprisonment  for  not  more  than  two  years,  and  fine  not  exceeding 
$3,000.  It  is  contended  by  counsel  who  appear  for  the  registrar  that 
the  two  sections  of  the  United  States  Revised  Statutes  first  above  cited 
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do  not  refer  to  the  entire  registration  book  of  the  precinct,  but  only  to 
the  names  that  may  have  been  newly  put  upon  it  at  the  registration  held 
a  few  days  ago,  and  only  to  such  of  those  names  as  the  supervisor  him- 
self had  made  a  list  of.  This  is  altogether  too  narrow  and  technical  a 
view  to  take  of  the  matter.  The  contention  cannot  be  true  as  a  general 
proposition.  Suppose  a  law  had  been  passed  redividing  the  city  of  Rich- 
mond into  voting  precincts.  Suppose,  after  this  redi vision,  the  state 
registration  and  election  of  1889  had  been  held,  at  which  no  supervisor 
of  the  United  States  could  have  attended,  it  being  an  election  held  only 
for  state  officers.  That  registration  would  have  embraced  all  the  voters 
in  the  precinct,  being  the  first  that  was  taken  after  the  redivision.  Can 
it  be  contended  that  a  supervisor  for  1890,  appointed  as  an  officer  of  the 
election  for  a  member  of  congress  to  be  held  next  week,  is  without  au- 
thority to  make  a  list  of  any  names  save  those  offered  for  registration  in 
1890  ?  Such  a  construction  would  render  the  provisions  of  sections  2016 
and  2026  mere  empty  words.  The  contention  is  inadmissible.  When 
the  law  speaks  of  the  lists  of  persons  who  may  register  and  vote  it  refers 
to  all  registered  persons, — to  the  entire  lists;  that  is  to  say,  to  the  regis- 
tration books.  And  when  the  chief  supervisor  calls  for  them,  and  the 
local  supervisor  applies  for  access  to  the  books  in  order  to  copy  them,  he 
should  be  facilitated  in  making  the  copy. 


In  re  Whitb. 
{OireuU  Cowrt,  W,  D.  Pennsylvania.    November  11, 1890.) 

1*  00N8TITm0NAI«  LaW— InTBBSTATB  Ck>MMB&C]S— Liobnbing  Solioitxkg  AOBim. 

The  borough  ordinance  of  Union  City,  Pa.,  requiring  all  persons  canvassing  from 
bouse  to  bouse  for  the  purpose  of  selling,  inter  alia,  books,  or  soliciting  orders 
therefor  from  the  eeneral  public,  to  take  out  a  license,  and  pay  to  the  borough  a 
fee  for  doing  such  business,  in  so  far  as  it  touches  a  citisen  of  another  state,  who, 
as  the  agent  of  a  person  engaged  in  the  book  trade  in  such  other  state,  simply  so 
canvassed  and  took  orders  for  the  sale  of  a  book,  the  orders  to  be  sent  to  and  filled 
by  his  principal,  is  a  regulation  of  commerce  among  the  states,  and  is  void. 

%.  Sams. 

Buoh  agent,  having  been  arrested  and  convicted  for  so  doing  before  a  justice  of 
the  peace  and  imprisoned,  is  entitled  to  be  discharged  on  hctbeoi  corpus, 

Sur  Habeas  Corpus. 

F.  M.  McCMntocky  for  petitioner. 

/•  W.  Sprotdy  for  respondent* 

AcHESON,  J.  The  petitioner,  Albert  H.  White,  a  citizen  of  the  state 
of  Ohio,  as  the  agent,  and  not  otherwise,  of  W.  J.  Squire,  whose  residence 
and  place  of  business  is  the  city  of  Toledo,  Ohio,  and  who  is  also  a  citr 
izen  of  that  state,  was  engaged  within  the  limits  of  the  borough  of  Union 
City,  in  the  state  of  Pennsylvania,  in  canvassing  from  house  to  house  for 
orders  for  the  sale  of  a  book  entitled  **The  New  People's  Cyclopedia,"  and 
v.43F.no.l3— 68 
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as  such  agent  took  orders  in  said  borough  for  the  sale  of  the  book  from  the 
general  public, — that  is,  from  persons  other  than  dealers  in  books, — 
without  having  taken  out  a  license  and  paid  the  fee  for  doing  business, 
required  by  the  ordinance  of  the  borough,  which  in  terms  embraces  ev- 
ery person  canvassing  from  house  to  house  in  the  borough,  for  the  pur- 
pose of  selling  books  or  soliciting  orders  therefor  from  the  general  pub- 
lic. While  so  engaged,  the  petitioner  was  prosecuted  and  convicted 
before  a  justice  of  the  peace  of  the  borough  for  a  violation  of  the  said 
ordinance,  in  not  taking  out  a  license  and  paying  the  prescribed  license 
fee,  and  he  was  sentenced  to  pay  a  fine  of  $10  and  the  costs;  and,  in  de- 
fault of  payment,  he  was  arrested  under  a  writ  directing  his  commitment 
to  the  jail  of  the  county  of  Erie,  and  he  is  held  in  custody  by  the  re- 
spondent, a  constable  of  said  borough,  by  virtue  of  such  writ. 

It  appears  that  "The  New  People's  Cyclopedia"  is  a  work  for  which  a 
copyright  has  been  obtained  under  the  laws  of  the  United  States;  that 
the  same  is  published  outside  the  state  of  Pennsylvania,  namely,  in  the 
states  of  New  York  and  Ohio,  and  is  kept  for  sale  at  the  city  of  Toledo, 
Ohio,  by  the  said  Squire,  the  petitioner's  employer,  to  whom  all  orders 
taken  by  the  petitioner  are  sent  to  be  filled,  and  no  deliveries  are  made 
by  the  petitioner,  nor  is  any  money  for  the  book  received  by  him.  His 
exclusive  business  is  the  soliciting  of  orders  for  the  book  on  behalf  of 
his  principal,  Squire,  and  this  is  all  the  petitioner  did  in  the  borough 
of  Union  City.  The  petitioner  seeks  his  discharge  on  the  ground  that, 
in  so  far  as  the  ordinance  in  question  touches  him,  it  is  in  conflict  with 
the  constitution  of  the  United  States,  and  void.  In  Robbina  v.  Taxing 
Dist.,  120  U.  S.  489,  7  Sup.  Ct.  Rep.  592,  it  was  held  by  the  supreme 
court  of  the  United  States  that  the  statute  of  the  state  of  Tennessee,  en- 
acting that'all  drummers,  and  all  persons  not  having  a  regular  licensed 
house  of  business  in  the  taxing  district  of  Shelby  county,  offering  for 
sale,  or  selling,  goods,  wares,  or  merchandise  therein  by  sample,  shall 
be  required  to  pay  to  the  county  trustee  a  certain  weekly  or  monthly 
sum  for  such  privilege,  in  so  far  as  it  applied  to  persons  from  other  states 
soliciting  the  sale  of  goods  on  behalf  of  individuals  or  firms  doing  busi- 
ness in  other  states,  is  a  regulation  of  commerce  among  the  states,  and 
violates  the  provision  of  the  constitution  of  the  United  States,  which 
grants  to  congress  the  power  to  make  such  regulations.  That  decision, 
in  my  judgment,  is  conclusive  of  the  present  controversy.  The  fact  that 
the  petitioner  "canvassed  from  house  to  house,"  soliciting  and  taking  or- 
ders from  "the  general  public,"  is  an  immaterial  circumstance,  and  does 
not  take  this  case  out  of  the  ruling  of  the  supreme  court.  The  ordi- 
nance in  question,  as  respects  the  petitioner,  being  void,  and  his  convic- 
tion and  imprisonment  being  in  violation  of  the  constitution  of  the  United 
States,  it  is  clearly  within  the  jurisdiction  of  this  court,  on  habeas  corpus, 
to  discharge  him  from  custody.  Ex  parte  Royallj  117  U.  S.  241,  6  Sup. 
Ct.  Rep.  734;  Minnesota  v.  Barber,  136  U.  S.  313, 10  Sup.  Ct.  Rep.  862; 
Ex  parte  Kieffer,  40  Fed.  Rep.  399.  And  it  is  ordered  that  the  petitioner 
be,  and  he  is,  discharged;  the  respondent  to  pay  the  costs. 
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Ez  parte  Peitchard. 
{drcuU  Court,  8.  D.  Ohio,  W.  D.    August  22, 189a) 

Cbihinal  Law— Vbitob— Constitutional  Rbqihrembnt. 

Const.  U.  S.  art.  3,  S  2,  declaring  that  ^  the  trial  of  all  crimes,  except  in  cases  of 
impeachment,  shall  be  by  jary,  and  such  trial  shall  be  held  In  the  state  where  the 
said  crimes  shall  have  been  committed;  but,  when  not  committed  within  any  state, 
the  trial  shall  be  at  such  place  or  places  as  the  congress  may  by  law  have  directed, " 
—relates  ejcclusively  to  trials  in  the  federal  courts. 

At  Law.     On  petition  for  haheaa  corpus. 

C.  H.  Blackburn  y  for  petitioner. 

Wm.  LiUlefort,  for  Hamilton  county,  Ohio. 

Sage,  J.,  (praUy.)  The  petitioner  is  in  the  custody  of  the  sheriff  of 
Hamilton  county,  Ohio,  upon  an  indictment  for  homicide,  found  by  the 
grand  jury  of  said  county,  and  pending  in  the  court  of  common  pleas.  It 
appears  from  the  petition,  and  from  the  agreed  statement  of  facts  filed  by 
the  parties  herein,  that  the  offenses  charged  were  not  committed  within 
the  county  of  Hamilton,  nor  within  the  state  of  Ohio,  but  on  board  the 
steam-boat  Telegraph,  while  she  was  under  way  and  navigating  the  wa- 
ters of  the  Ohio  river,  between  the  cities  of  Cincinnati  and  Pomeroy, 
Ohio,  "and  when  said  steam-boat  was  below,  inside,  and  south  and  south- 
east of  low-water  mark  of  said  Ohio  river;"  low-water  mark  upon  the 
north  side  of  the  river  being  the  southern  boundary  of  the  state.  Upon 
these  facts  it  is  beyond  question  that  the  court  of  common  pleas  of  Ham- 
ilton county  has  no  jurisdiction  of  the  case  against  the  petitioner.  But 
section  753  of  the  Revised  Statutes  of  the  United  States  provides  that 
the  writ  of  habeas  corpus — 

^ Shall  ID  no  case  extend  to  a  prisoner  in  jail,  unless  where  he  Is  in  custody 
under  or  by  color  of  the  authority  of  the  United  States,  or  is  committed  for 
trial  before  some  court  thereof ; 'or  is  in  custody  for  an  act  done  or  omitted  in 
pursuance  of  a  law  of  the  United  States,  or  of  an  order,  process,  or  decree  of 
a  court  or  judge  tliereof ;  or  is  in  custody  in  violation  of  the  constitution  or  of 
a  law  or  treaty  of  the  United  {States;  or  being  a  subject  or  citizen  of  a  foreign 
state,"  etc.,  (here  follow  provisions  not  pertinent  to  any  question  involved  in 
this  application,)  '*or  unless  it  is  necessary  to  bring  the  prisoner  Into  court 
to  testify." 

Now  it  is  conceded  that,  unless  the  petitioner  is  "in  custody  in  viola- 
tion of  the  constitution  or  of  a  law  or  treaty  of  the  United  States,"  he  is 
not  entitled  to  the  writ;  but  it  is  claimed  by  his  counsel  that  the  im- 
prisonment of  the  petitioner  is  in  violation  of  the  paragraph  of  section 
2,  art.  3,  of  the  constitution,  which  declares  that — 

"The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury,  and 
such  trial  shall  be  held  in  the  state  where  the  said  crimes  shall  have  been  com- 
mitted; but,  when  not  committed  within  any  state,  the  trial  shall  be  at  such 
place  or  places  as  the  congress  may  by  law  have  directed." 

This  provision  relates  exclusively  to  trials  in  the  federal  courts^  and 
has  no  application  here.     The  writ  will  be  refused. 
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Et  parte  Friday. 
^t8trf4St  CawrU  N-  D.  New  York.    October  IT,  189a) 

1.  CBinnrAL  liAw— Sbwtenob— Bntut  at  BrBSEQUEwr  Term. 

The  terms  of  the  supreme  court  of  the  District  of  Columbia  are  appointed  hj  tiha 
court  In  general  term,  pursuant  to  25  U.  B.  St.  at  Large,  749,  to  beeln  on  the  first  Tues- 
days of  January,  April,  and  October. .  The  rules  of  court  provide  for  the  prolonga- 
tion of  a  term  only  for  tho  purpose  of  signing  and  settling  bills  of  exceptions. 
Heldj  that  one  term  could  not  be  continued  after  the  commencement  of  the  next 
succeeding  term,  and  a  judgment  entered  in  July,  under  the  heading  **  January 
Term,  1890,  cont'd.  **  by  wbicii  a  sentence  pronounced  at  the  Januaiy  term,  1890,  is 
set  aside  as  invalid,  and  a  new  sentence  pronounced,  is  void. 

t.  Samb— Imprisonment  in  State  Penitentiary. 

Rev.  St.  U.  S.  S  5541,  provides  that  when  a  person  convicted  of  an  offense 
against  the  United  States  Is  sentenced  to  imprisonment  *'for  a  period  longer  than 
one  year, "  the  sentence  may  be  executed  in  a  state  penitentiary.  Held.,  that  a  seu- 
'  tence  in  such  case  of  imprisonment  **for  one  year**  in  a  state  penitentiary  is  not 
void,  but,  if  objectionable  at  all,  is  merely  irregular,  in  that  imprisonmont  in  a 
state  penitentiary  for  a  period  not  '* longer  than  one  year"  is  imposed. 

B.  Same — Length  of  Term— Hard  Labor. 

Rev.  St.  U.  S.  S  5541,  provides  that  when  **any  person  convicted  of  any  offense 
against  the  United  States  is  sentenced  to  imprisonment  for  a  period  longer  than 
one  year"  the  sentence  may  be  executod  in  a  state  penitentiary.  Section  5542  pro- 
vides that  **in  every  case  where  Skuy  criminal  convicted  of  any  offense  against  the 
Unitod  States  Is  sentenced  to  imprisonment  and  confinement  at  hard  labor, "  the 
sentence  may  be  executed  in  a  state  penitentiary.  UeldL,  that  section  5541  applies 
to  cases  where  the  punishment  is  imprisonment  only,  while  section  5542  applies  to 
cases  where  the  punishment  is  imprisonment  at  hard  labor,  and  where  a  person 
is  convicted  of  an  offense  against  the  United  States,  punishable  by  imprisonment 
at  hard  labor,  the  sentence  may  be  executed  in  a  state  penitentiary,  though  it  is 
not  ^'for  a  period  longer  than  one  year. "  Explaining  In  re  Afilto,  10  Sup.  -Ci  Bepw 
763,  185  U.S. 268. 

4  Same— Penitentiary  Offenses. 

Rev.  St  D.  O.  i  1144,  provides  that  a  person  convicted,  among  other  offenses,  of 
larceny,  shall  be  imprisoned  ^'in  the  penitentiary"  for  a  oertajn  period.  Section 
1158  provides  that  a  person  con viotod  of  grand  larceny  ''shall  be  sentenced  to  suiter 
imprisonment  and  laoor"  for  a  period  not  less  than  one  year.  Held  that,  where  a 
gerson  is  convicted  of  grand  larceny,  sentence  can  be  executed  only  in  a  peniton- 

At  Law* 

Application  by  Kate  Friday  for  a  discharge  on  a  writ  of  habeas  corpus. 
Sections  5541  and  5542  of  the  Revised  Statatea  of  the  United  States  are 
aa  follows: 

''See.  .5541.  In  every  ease  where  any  person  coDYicted  of  any  offense  against 
the  United  States  is  sentenced  to  imprisonment  for  a  period  longer  than  one 
year,  the  court  by  which  the  sentence  is  passed  may  order  the  same  to  be  ex- 
ecuted  in  any  state  jail  or  penitentiary  within  the  district  or  stiite  where  such 
court  is  held,  the  use  of  which  jail  or  penitentiary  is  allowed  by  the  legisla- 
ture of  the  state  for  that  purpose. 

"Sec.  5542.  In  every  case  where  any  criminal  convicted  of  any  offense 
against  the  United  States  is  sentenced  to  imprisonment  and  confinement  to 
hard  labor  it  shall  be  lawful  for  the  court  by  which  the  sentence  is  passed  to 
order  the  same  to  be  executed  in  any  state  jail  or  penitentiary  within  the  dis- 
trict or  state  where  such  court  is  held,  the  use  of  which  jail  or  penitentiary 
Is  allowed  by  the  legislature  of  the  state  for  that  purpose.  ** 

Oiarlea  A.  Takotty  for  the  petitioner. 

D.  S.  Alexafnder,  U.  S.  Diet.  Atty .,  and  John  E.  Smithy  Aast.  U.  S.  Dist 
Atty.,  opposed. 
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CoxB,  J.  The  petitioner  was,  in  1889,  indicted  for  larceny,  at  the 
October  term  of  the  supreme  court  of  the  District  of  Columbia,  holding 
a  criminal  term.  The  indictment  contained  three  counts.  At  the  Jan- 
uary term,  1890,  the  petitioner  was  tried  and  convicted  upon  all  the 
counts.  A  motion  for  a  new  trial  was  made  and  denied,  and  on  the 
15th  of  March,  1890,  still  of  the  January  term,  she  was  sentenced  on 
the  first  count  to  be  imprisoned  at  labor  in  the  Albany  county  peniten- 
tiary for  one  year,  on  the  the  third  count  to  be  imprisoned  at  labor  in 
the  same  penitentiary  for  one  year  additional,  and  on  the  second  count 
to  be  imprisoned  in  the  jail  of  the  District  of  Columbia  for  30  days. 
Notice  of  appeal  to  the  court  in  general  term  was  thereupon  given.  The 
duly-certified  records  of  the  court,  presented  upon  the  argument,  show 
that  on  the  9th  of  July,  1890,  under  the  heading  "January  Term,  1890, 
cont'd,'*  the  defendant  was  brought  into  court,  and  the  sentence  previ- 
ously pronounced  on  the  15th  of  March  was  set  aside  as  invalid,  and 
one  that  could  not  be  carried  into  effect  in  view  of  the  decision  of  the  su- 
preme court  in  Re  Mills,  135  U.  S.  263,  10  Sup.  Ct.  Rep.  762-  A  new 
sentence  was  thereupon  pronounced,  like  the  first  in  every  particular, 
except  that  the  terms  in  the  penitentiary  were  increased,  being  for  a 
year  and  a  day  in  each  instance.  The  terms  of  the  criminal  court  for 
the  District  of  Columbia  for  the  year  1890  began  on  the  first  Tuesdays 
of  January,  April,  and  October.  The  superintendent  of  the  Albany  pen- 
itentiary attaches  to  his  return  what  purports  to  be  a  certified  copy  of 
the  record  of  the  supreme  court  of  the  District  of  Columbia,  and  he 
states  that  this  is  his  sole  authority  for  holding  the  petitioner.  This 
record  is  dated  July  9th,  and  recites  that  the  petitioner  was  indicted, 
tried,  convicted,  and  sentenced  to  imprisonment  for  one  year  and  one 
day  upon  the  first  and  third  counts,  respectively.  The  petitioner  asks 
to  be  released,  for  the  following  reasons:  First,  The  sentence  being  cu- 
mulative is  erroneous.  Second.  The  sentence  was  partly  executed  by 
imprisonment  from  March  15th  to  July  9th  in  the  district  jail,  and  could 
not  thereafter  be  changed,  even  at  the  same  term.  Third,  The  January 
term,  1890,  expired  upon  the  commencement  of  the  April  term,  and  a 
sentence  imposing  additional  penalties  could  not  be  pronounced  after  the 
term  at  which  the  petitioner  was  convicted  and  first  sentenced. 

The  proposition  that  the  court,  on  the  9th  of  July,  had  no  jurisdic- 
tion to  expunge  the  sentence  of  March  15th,  and  pronounced  one  im- 
posing a  longer  imprisonment,  states,  in  my  judgment,  the  petitioner's 
strongest  ground  of  relief.  In  opposition  to  this  position  two  conflict- 
ing theories  are  advanced.  The  district  attorney  maintained  at  the  out- 
set that  the  first  sentence  was  absolutely  void,  and  the  case  should  be 
treated  as  if  it  had  been  continued  upon  the  verdict  until  July  9th,  the 
sentence  then  pronounced  being  the  only  valid  sentence.  Subsequently 
the  conflicting  theory  was  advanced  that  the  first  sentence  was  in  no  way 
aflected  by  the  Mills  Case^  that  it  was  valid  and  is  now  being  executed, 
and  the  proceedings  of  July  9th,  being  at  a  subsequent  term,  were  be- 
yond the  jurisdiction  of  the  court,  and  should  be  treated  as  null.  In 
answer  to  the  latter  view  it  is  deemed  sufiicient  to  say  that  the  return  of 
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the  superintendent  of  the  penitentiary  only  authorizes  him  to  hold  the 
petitioner  under  the  second  sentence.  No  reference  is  made  in  the  re- 
turn to  any  proceedings  prior  to  July  9th.  The  prison  authorities  can- 
not hold  her  upon  a  sentence  delivered  four  months  before,  of  which 
they  have  never  heard,  even  though  the  sentence  were  valid.  If  the 
isentence  of  July  9th  is  void  the  petitioner  must  be  released.  So  the 
question  is,  had  the  court  jurisdiction  to  pronounce  the  sentence  of  that 
date?  In  a  paper  submitted  by  the  United  States  district  attorney  for 
the  District  of  Columbia  it  is  apparently  conceded  that  the  second  sen- 
tence was  not  pronounced  at  the  same  term  as  the  first,  for  he  says: 

"On  the  9th  of  July  (in  the  April  term)  the  sentence  of  the  previous  term 
was  set  aside  in  consequence  of  the  decision  of  the  U.  S.  supreme  court  in  the 
Mills  Case.'* 

It  is  thought  that  this  view  is  the  correct  one.  The  January  term 
could  not  have  been  kept  alive  after  the  commencement  of  the  April 
term  for  the  purpose  of  revoking  sentences  theretofore  given  and  pro- 
nouncing new  ones.  The  rules  of  the  court  provide  for  the  prolongation 
of  the  term  for  the  purpose  of  settling  and  signing  bills  of  exceptions, 
and  for  this  purpose  only.  The  terms  of  the  supreme  court  of  the  Dis- 
trict of  Columbia  are  appointed  by  the  court  in  general  term,  but  this  is 
done  pursuant  to  statute,  (25  St.  at  Large,  749,)  and  the  terms  when 
thus  fixed  have  the  same  stability  as  if  designated  by  an  act  of  congress. 
Section  846  of  the  Revised  Statutes,  relating  to  the  District  of  Columbia, 
provides,  not  for  a  suspension  of  the  sentence,  but  for  a  postponement 
of  the  execution  of  the  sentence,  to  enable  the  convicted  party  to  apply 
for  a  writ  of  error,  and  the  postponement  shall  in  no  case  exceed  30  days 
after  the  end  of  the  term.  Clearly,  this  section  in  no  way  aids  the  va- 
lidity of  the  second  sentence.  The  proposition  that  when  a  term  of 
court  begins  the  prior  term  ends  is  firmly  established,  and  I  see  nothing 
in  the  statutes  relating  to  the  supreme  court  of  the  District  of  Columbia 
to  take  it  out  of  the  general  rule.  As  was  said  by  Mr.  Justice  Clifford 
in  the  dissenting  opinion  in  Ex  parte  Lange^  18  Wall.  192: 

"Every  term  continues  until  the  call  of  the  next  succeeding  term,  unless 
previously  adjourned  sine  die;  and  until  that  time  the  judgment  may  be  mod- 
ified or  stricken  out.  Noonan  v.  Bradley^  12  Wall.  129;  King  v.  Justices,  1 
MHule&S.442.*' 

As  the  January  term  could  not  be  continued  till  July  9th,  it  follows 
that  the  sentence  of  that  date,  under  which  the  petitioner  is  held,  was 
pronounced  at  the  April  term,  three  months  after  its  commencement. 
I  do  not  understand  that  it  is  now  contended  that  a  valid  sentence  made 
at  one  term  can  be  set  aside  and  a  different  and  more  severe  sentence 
pronounced  at  a  subsequent  term.  The  rule  that  this  cannot  be  done  is 
tinquestioned.  1  Bish.  Crim.  Proc.  §  1298;  Cbm.  v.  TTej^outfc,  2  Allen, 
144;  1  Starkie,  Crim.  PL  262;  Mtter  v.  FiMe,  1  Park.  Crim.  R.  374;  2 
Hawk.  P.  C.  p.  634,  c.  48,  §  20;  Rsz  v.  Price,  6  East,  327;  Om.  v.  May- 
toy,  67  Pa.  St.  291. 

It  is  suggested,  however,  that  the  proceedings  of  May  15th  were  abso- 
lutely void  under  the  decision  in  the  MiUs  Case,  so  that  the  court  was 
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justified  in  treating  the  case  as  one  standing  on  the  verdict  where  the 
sentence  had,  in  the  mean  time,  heen  suspended.  As  a  matter  of  fact 
the  case  was  not  continued  upon  the  verdict  under  a  suspended  sentence. 
This  would  seem  sufficient,  but  various  other  answers  suf^est  themselves. 
Three  only  will  be  considered. 

1.  Assuming,  for  a  moment,  that  the  doctrine  of  the  MUla  Case  is  ap- 
plicable, it  is  thought  that  the  first  judgment  was  not  absolutely  void. 
It  was  irregular,  but  it  was  not  a  nullity.  A  wrong  place  of  imprison- 
ment was  designated.  But  this  was  not  necessarily  a  part  of  the  sen- 
tence, and  the  judgment  would  have  been  perfectiy  regular  if  at  any 
time  during  the  January  term  the  place  of  imprisonment  had  been 
changed  from  the  penitentiary  to  the  jail.  Ex  parte  Waterman j  33  Fed. 
Rep.  29.  So,  too,  an  amendment  increasing  the  term  of  imprisonment, 
if  made  at  the  same  term,  would,  probably,  have  cured  the  defect.  The 
language  of  Mr.  Justice  Miller  in  the  Lange  (hae,  mpra^  is  applicable. 
He  says,  (page  174:) 

"And  so  it  is  said  that  the  judgment  first  rendered  in  the  present  case,  be- 
ing erroneous,  must  be  treated  as  no  judgment*  and»  t!ierefore»  presenting  no 
bar  to  the  rendition  of  a  valid  judgment.  The  argument  is  plausible  but  un^ 
sound.  The  power  of  the  court  over  that  judgment  was  just  the  same,  whether 
it  was  void  or  valid.  If  the  court,  for  instance,  had  rendered  a  judgment  for 
two  years'  imprisonment,  it  could  no  doubt,  on  its  own  motion,  liave  vacated 
that  judgment  during  the  term,  and  rendered  a  judgment  for  one  year's  im- 
prisonment; or,  if  no  part  of  the  sentence  had  been  executed,  it  could  have 
rendered  a  judgment  fur  two  hundred  dollars  fine  after  vacating  the  first. 
Nor  are  wo  prepared  to  say,  if  a  case  could  be  found  where  the  first  sentence 
was  wholly  and  absolutely  void,  as  where  a  judgment  was  rendered  when  no 
court  was  in  session,  and  at  a  time  when  no  term  was  held. — so  void  that  the 
officer  who  held  the  prisoner  under  it  would  be  liable,  or  the  prisoner  at  per- 
fect liberty  to  assert  his  freedom  by  force, — whether  the  payment  of  money 
or  imprisonment  under  such  an  order  would  be  a  bar  to  another  judgment  on 
the  same  conviction.  On  this  we  have  nothing  to  say,  for  we  have  no  such 
case  before  us.  The  judgment  first  rendered,  though  erroneous,  was  not  ab- 
solutely void.  It  was  rendered  by  a  court  which  had  jurisdiction  of  the  party 
and  of  the  offense,  on  a  valid  verdict." 

It  seems  very  clear  that  in  no  aspect  of  the  case  can  the  judgment  of 
March  15th  be  treated  as  so  absolutely  invalid  that  it  coxild  be  wholly 
ignored. 

2.  Was  the  first  judgment  even  irregular,  was  it  in  any  manner  af- 
fected by  the  decision  in  the  Milh  Caset  I  think  not,  and  for  the  fol- 
lowing reasons:  Mills  was  imprisoned  for  one  year  under  section  3242 
of  the  Eevised  Statutes,  as  amended  February  8,  1875,  (18  St.  at  Large, 
307,)  which  provides  for  imprisonment  (not  at  hard  labor)  for  not  less 
than  30  days  or  more  than  two  years.  The  court  decides  that  "a  sen- 
tence simply  of  ^imprisonment,'  in  the  case  of  a  person  convicted  of  an 
offense  against  the  United  States, — where  the  statute  prescribing  the  pun- 
ishment does  not  require  that  the  accused  shall  be  confined  in  a  jienllen- 
tiary, — cannot  be  executed  by  confinement  in  a  penitentiary,  except  in 
cases  in  which  the  sentence  is*  for  a  period  longer  than  one  year^'"  It 
is  thought  that  the  supreme  court  did  not  intend  .thisr.  decision  to  apply 
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to  a  sentence  under  a  section  of  the  statutes  making  it  the  imperative 
duty  of  the  court  to  impose  hard  labor.  To  hold  that  it  does*  apply 
makes  the  enforcement  of  some  of  the  most  important  sections  of  the  Re- 
vised Statutes*  simply  impossible.  Very  many  of  these  sections  require 
imprisonment  at  hard  labor,  leaving  the  term  entirely  in  the  discretion 
of  the  court.  "At  hard  labor  for  not  more  than  three  years,"  or  "not 
more  than  five  years,"  or  "not  more  than  ten  years,"  is  the  language  of 
the  law.  Cases  constantly  arise  under  these  sections  where  the  court 
is  of  the  opinion  that  the  ends  of  justice  are  fully  met  by  an  imprison- 
ment at  hard  labor  for  less  than  a  year,  and  often  for  less  than  six 
months.  Other  sections  fix  the  term  absolutely  at  less  than  a  year. 
Take  section  5471,  for  instance: 

'*  And  any  person  who  shall  take  or  steal  any  mail  or  package  of  newspapers 
from  any  post-oflSce,  or  from  any  person  having  custody  thereof,  shall  be  im- 
prisoned at  hard  labor  for  not  more  than  three  months." 

If  the  view  which  induced  a  change  of  the  March  judgment  in  this 
case  is  correct,  how  can  a  sentence  under  these  sections  be  executed? 
Certainly  not  in  a  penitentiary,  for  the  judge  is  precluded,  in  the  one 
•  case  by  his  conscience  and  in  the  other  by  the  express  language  of  the 
law,  from  making  the  term  of  imprisonment  longer  than  a  year.  And 
not  in  a  county  jail,  surely,  for  the  statutory  condition  of  hard  labor 
cannot  be  executed  in  a  jail.  But  an  additional,  and  to  my  mind  un- 
answerable, argument  is  found  in  section  5542  of  the  Revised  Statutes, 
which  is  the  section  immediately  following  the  one  considered  in  the 
Mills  Case.     It  provides: 

"In  every  case  where  any  criminal  convicted  of  any  offense  against  the 
United  States  is  sentenced  to  imprisonment  and  confinement  to  hard  labor,  it 
shall  be  lawful  for  the  court  by  which  the  sentence  is  passed  to  order  the 
same  to  be  executed  in  any  state  jail  or  penitentiary  within  the  district  or 
state  where  such  court  is  held,  the  use  of  which  Jail  or  penitentiary  is  allowed 
by  the  legislature  of  the  state  for  that  purpose." 

This  has  been  the  law  since  March  3,  1825.  4  St.  at  Large,  118. 
Section  5541,  passed  40  years  later,  applies  to  cases  of  imprisonment 
only,  and  such  imprisonment  can  be  in  a  penitentiary  only  when  the 
sentence  is  for  a  period  longer  than  one  year.  Section  6542  relates  to 
crimes  requiring  imprisonment  at  hard  labor,  and  provides  for  the  exe- 
cution of  the  sentence  in  a  penitentiary,  without  any  reference  to  the 
length  of  the  imprisonment.  It  is  diflScult  to  see  how  language  could 
be  selected  more  clearly  emphasizing  the  evident  distinction  in  the  minds 
of  the  law-makers  between  imprisonment  only  and  imprisonment  at  hard 
labor.  In  the  one  case  the  imprisonment  may  be  in  a  penitentiary  if 
longer  than  one  year;  in  the  other  the  imprisonment^  whether  for  six 
years  or  six  months,  may  be  in  a  penitentiary  or  state  prison. 

Turning  now  to  the  record  in  the  case  at  bar  there  can  be  little  doubt 
that  it  was  one  requiring  imprisonment  in  a  penitentiary.  The  peti- 
tioner was  convicted  of  grand  larceny,  an  infamous  offense  and  a  felony 
at  common  law.  Section  1144,  Rev.  St.  D.  C,  provides  that  any  pe^ 
son  convicted  in  any  court  in  the  District  of  any  of  a  number  of  oQenses, 
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larceny  being  one,  shall  be  sentenced  to  suffer  punishment  by  imprison- 
ment "in  the  penitentiary"  for  the  periods  respectively  prescribed  in  the 
chapter  relating  to  crimes  and  offenses.  Section  1158,  Id.,  provides 
that  every  person  convicted  of  grand  larceny  "shall  be  sentenced  to  suffer 
imprisonment  and  labor"  for  a  period  not  less  than  one  year  or  more 
than  three  years.  From  these  sections  it  would  seem  clear  that  the  court 
was  entirely  correct,  if  he  thought  the  punishment  sufficient,  in  fixing 
the  term  at  one  year,  and  that  under  the  language,  "at  labor"  and  "in 
the  penitentiary,"  just  quoted,  he  was  compelled  by  law  to  order  the 
sentence  executed  in  a  penitentiary.  The  case  would  seem  to  be  di- 
rectly within  the  exception  pointed  out  in  the  MUla  Case,  where  the  stat- 
ute prescribing  the  punishment  does  require  that  the  accused  shall  be 
confined  in  a  penitentiary. 

3.  In  view  of  the  foregoing  I  have  not  deemed  it  necessary  to  inquire 
whether  the  imprisonment  prescribed  by  the  first  sentence  was  not  for  a 
period  longer  than  one  year.  The  term  of  imprisonment  was  de  facto  for 
two  years — one  year  on  each  count.  There  was  but  one  indictment,  one 
trial,  and  one  judgment.  Did  the  fact  that  the  judgment  required  two 
terms  of  one  year  instead  of  one  term  of  two  years  preclude  the  court 
from  considering  it  as  one  case?  OarUon  v.  Cbm.,  5  Mete.  (Mass.)  532. 
Was  it  not  "a  case"  where  the  person  convicted  was  "sentenced  to  im- 
prisonment for  a  period  longer  than  one  year"  within  section  6541? 
An  affirmative  answer  would  seem  to  be  a  common-sense  answer.  An 
interpretation  of  the  law  should  be  sought  which  will  permit  the  courts 
charged  with  the  practical  execution  of  the  criminal  law  to  administer 
it  not  only  with  a  due  regard  for  the  interests  of  the  public,  but  for  the 
benefit  of  the  criminal  as  well.  Every  reasonable  construction  should 
be  adopted  which  enables  the  courts  to  send  convicted  criminals  to  the 
penitentiaries,  where  they  are  taught  habits  of  industry  and  are  sur- 
rounded by  salutary  influences,  rather  than  to  those  hot-beds  of  idleness 
and  crime,  the  county  jails. 

To  recapitulate.  It  is  thought  that  the  following  propositions  are  es» 
tablished :  Mret,  The  court  had  no  power  to  continue  the  January  session 
until  the  9th  of  July — long  after  the  April  term  had  commenced — for  the 
purpose  of  vacating  the  March  sentence  and  pronouncing  a  new  one.  Sec- 
ond. The  first  sentence  was  vacated,  and  the  second  sentence  passed  not 
at  the  January  but  at  the  next  term,  theAprilterm,  of  the  court.  Tliird, 
The  first  sentence  was  valid,  and  the  court  had  no  power  at  the  April 
term  to  pronounce  a  new  sentence  increasing  the  term  of  petitioner's  im- 
prisonment. Fourth.  The  second  sentence  being  invalid  and  the  super- 
intendent of  the  penitentiary  holding  the  petitioner  upon  no  other  judg- 
ment, it  follows  that  she  is  entitled  to  a  release.     Discharge  granted. 
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PflORiA  Target  Co.  v.  Cleveland  Target  Co.  a  ol, 

iCircuU  Court,  N.  D.  Ohio.    May  27, 1890.) 

1*  Patents  for  Inventions— Patbntabilitt— Anticipation. 

Reissued  letters  patent  No.  10,867  issued  September  13. 18S7,  to  N.  Grier  Moore, 
administrator  of  Charles  F.  Stock,  for  a  trap  having  a  throwing  arm,  with  a  piv- 
oted extension  provided  with  means  for  automatically  releasing  a  target,  describes 
a  useful  and  novel  invention  which  had  not  been  anticipated. 

9.  Same— Reissue— Mistake  in  Okiginal  Application. 

The  drawings,  specifications,  and  invention  clearly  set  forth  in  the  application  for 
letters  patent  No.  295,302,  issued  March  18, 1884,  to  Charles  F.  Stock,  clearly  cov- 
ered the  pivoted  carrier  claimed  in  reissued  letters  patent  No.  10,867.  The  mechan- 
ism described  in  the  original  application  is  the  same  as  in  the  reissued  application. 
The  features  of  the  construction  and  the  illustrations  are  the  same  in  bpth  applica- 
tions. When  Stock's  application  for  the  original  patent  was  prepared  be  was  sick, 
and  the  application  contained  no  claim  for  the  pivoted  carrier,  but  as  soon  as  the 
patent  was  issued  he  noticed  the  defect,  and  said  he  proposed  to  have  the  error  cor- 
rected. He  died,  however,  soon  afterwards,  without  having  it  done.  JHeW,  that 
there  was  such  a  mistake  as  was  properly  corrected,  by  reissue  to  his  administrator 
covering  the  pivoted  carrier. 

8.  Same- Assignment. 

The  patentee  assigned,  a  half  interest  in  the  original  patent  to  the  L  W.  H.  Co. 
After  the  patentee's  death  his  administrator,  M.,  assigned  the  patent  to  W.,  after 
joining  with  the  I.  W.  H.  Co.  in  surrendering  the  patent  and  in  filing  application 
for  the  reissued  patent,  which  was  granted  to  M.,  as  admlAistrator.  After  the 
reissue  of  the  patent  tiie  I.  W.  H.  Co.  and  W.  conveyed  all  their  title  to  complain- 
ant.    Held,  that  complainant's  title  was  good. 

In  Equity. 

Taylor  E.  Brown  and  0.  C.  Pod,  for  complainant. 

Webster  &  AngeU  and  Watson  &  Thwrstouy  for  defendants. 

Ricks,  J.  This  suit  is  brought  upon  reissued  letters  patent  No.  10,- 
867,  dated  September  13,  1887,  issued  to  N.  Grier  Moore,  administra- 
tor of  Charles  F.  Stock.  The  original  patent  was  dated  March  18, 1884, 
and  numbered  295,802,  and  was  issued  to  Charles  F.  Stock  during  bis 
life-time.  In  January,  1886,  Stock  surrendered  his  original  letters  jiat- 
ent,  and  filed  an  application  for  a  reissue  upon  a  corrected  and  amended 
specification.  This  application  resulted  in  an  interference  proceeding 
involving  four  other  parties.  The  conclusion  of  the  proceedings  was 
favorable  to  Stock,  and  a  reissued  patent  was  awarded  of  date  and  num- 
ber above  stated. 

The  first  question  presented  by  the  record  is  as  to  complainant's  title 
to  the  letters  patent.  The  original  patent  was  issued  March  18,  1884, 
and  on  June  11th  of  the  same  year  Stock  sold  and  assigned  an  undivided 
one-half  interest  in  it  to  the  Isaac  Walker  Hardware  Company,  On  Oc- 
tober 28,  1884,  Mr.  Stock  died,  and  on  December  17,  1884,  N.  Grier 
Moore  was  appointed  administrator  of  the  estate,  pursuant  to  authority 
conveyed  by  the  county  court  of  Peoria  county,  111.  Moore,  as  admin- 
istrator, conveyed  and  assigned  to  Edwin  H.  Walker  this  and  other  pat- 
ents, in  which  transfer  Mrs.  Stock  joined,  but  prior  to  this  assignment, 
and  on  the  26th  day  of  January,  1885,  Moore,  as  administrator,  and  the 
Isaac  Walker  Hardware  Company,  joined  in  surrendering  the  original 
patent,  and  in   filing  application  for  the  reissued  patent,  which  was 
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granted  as  before  stated.  On  October  10,  1887,  Edwin  H.  Walker  and 
the  Isaac  Walker  Hardware  Company,  by  separate  conveyances,  trans- 
ferred all  their  title  to  the  complainant.  This  title,  on  demurrer,  was 
held  good  by  this  court,  and  no  proof  having  been  taken  since,  the  title 
stands  as  approved  in  that  decijsion. 

The  next  question  is  whether  the  reissued  letters  patent  is  valid.  This 
device  has  been  accepted  and  generally  adopted,  and  is  one  of  novelty 
and  utility.  It  seems  to  me  very  evident  from  the  testimony  in  this 
record  that  Stock  was  the  first  one  to  conceive  and  disclose  to  the  public 
the  idea  of  a  trap  having  a  throwing  arm,  with  a  pivoted  extension 
which,  when  the  throwing  arm  was  released,  would  swing  on  its  own 
pivot  and  release  the  target,  and  give  to  it  a  motion  and  rapidity  simi- 
lar to  that  of  a  bird  in  its  flight.  He  conceived  this  device  in  the  latter 
part  of  1882,  and  communicated  it  to  several  persons,  whose  testimony 
is  in  the  record.  He  prepared  several  devices,  and  early  in  1883  he 
tested  a  pivoted  carrier  offered  in  evidence.  This  device  was  intended 
for  throwing  the  form  of  targets  then  in  use  which  had  a  tongue,  and  the 
carrier  had  holding  and  releasing  devices  for  such  tongue.  About  the 
latter  part  of  July,  1883,  Stock  claimed  to  have  conceived  another  de- 
vice, with  the  same  kind  of  a  carrier,  designed  to  throw  targets  without 
tongues.  Such  a  device  he  constructed  about  that  time,  and  it  has  been 
identified  and  offered  in  evidence.  This  was  publicly  tested  about  the 
time  of  its  construction.  The  attorneys  whom  he  employed  to  prepare 
his  application  for  a  patent,  either  through  mistake  on  their  own  part,  or 
from  want  of  clear  description  on  Stock's  part,  failed  to  state  the  claims 
in  this  application  as  broadly  as  the  device  and  the  invention  justified. 
In  December,  1883,  the  application  was  made  and  two  claims  were  in- 
corporated, both  relating  to  the  holding  and  releasing  features  of  the  in- 
vention. The  pivoted  carrier  was  not  claimed  as  part  of  the  invention. 
It  appears  from  the  evidence  that  Stock  was  in  bad  health  in  New  York 
when  his  application  was  prepared,  and  the  circumstances  surrounding 
him  were  such  as  explains  his  claim  that  his  application  was  not  care- 
fully examined  before  being  forwarded.  There  is  evidence  showing  that 
when  the  patent  was  issued  he  recognized  its  defective  features,  made 
complaints  concerning  it,  and  stated  that  he  proposed  to  have  the  error 
corrected.  He  did  not  proceed  in  this  matter  as  diligently  and  enthusi- 
astically as  might  have  been  expected,  because  he  was  in  poor  health  and 
other  causes  intervened,  but  there  is  no  such  laches  shown  as  should  de- 
prive him  of  his  invention.  There  was  such  mistake  as  the  statute  con- 
templates, and  he  took  the  proper  means  to  correct  it.  The  proceedings 
in  the  patent-office  are  fully  set  forth.  The  authorities  were  convinced 
that  the  original  drawings  and  specifications  described  and  covered,  and 
the  inventor  conceived,  the  device  of  the  pivoted  carrier,  but  that  through 
inadvertence  and  mistake  his  claims  had  not  included  it.  The  authori- 
ties in  the  patentroffice  must  have  found  that  the  inadvertence  and  mis* 
takes  set  forth  in  the  application  for  a  reissue  had  been  made,  and  that 
the  application  was  made  in  due  time,  and  with  proper  diligence.  There 
was  evidence  upon  the  face  of  the  original  application  to  show  it,  and 
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that  finding  this  court  has  no  disposition,  if  it  had  the  authority,  to  re^ 
view. 

Is  the  reissued  patent  valid?  It  appears,  as  before  stated,  that  the 
drawings,  specifications,  and  invention  clearly  set  forth  in  the  applica- 
tion of  Stock  for  his  original  letters  patent  fairly  covered  the  pivoted  car- 
rier. The  mechanism  described  in  tbe  original  application  is  the  same 
as  in  the  reissued  application.  The  features  of  the  construction  are  the 
same  in  both.  The  illustrations  are  the  same  in  both.  The  mechan- 
ism and  the  illustration  in  the  original  covered  the  additional  claims 
made  in  the  reissue.  But  it  is  said  Stock  did  not  consider  that  he  had 
covered  the  pivoted  carrier  in  his  original  patent,  because  before  he  filed 
his  application  for  a  reissue  he  filed  an  application  for  a  new  patent,  oov- 
ering  this  very  claim,  and  alleged  it  was  not  disclosed  by  him  to  thepublic 
before.  It  does  appear  that  he  did  make  an  application  in  October,  1884, 
but  it  is  denied  that  the  claims  therein  made  were  the  same  as  those  in 
the  original  or  reissue.  But  the  October  application  was  withdrawn, 
and  an  application  made  for  the  reissue.  If  Stock,  in  the  October  ap- 
plication, did  apply  for  the  pivoted  carrier  claim,  it  does  not  follow  that 
it  was  then  disclosed  for  the  first  time.  In  fact  it  was  disclosed  and 
fairly  covered  in  the  invention  described  in  the  application  for  the  orig* 
inal  patent.  Being  the  first  to  describe  a  pivoted  carrier,  and  the  first 
to  iUustrate  such  a  device,  I  think  the  reissue  was  properly  allowed,  and 
that  it  only  gave  to  the  inventor  what  he  had  fairly  disclosed  in  his  orig- 
inal application.  This  was  a  useful  and  noVel  invention.  It  gave  to- 
the  target  the  velocity,  force,  and  peculiar  rotary  motion  desired,  and 
has  brought  it  into  general  use.  This  invention  was  prior  to  Marqua^s, 
and  is  valid,  and  should  be  sustained. 

Claim  1  in  the  reissued  patent -is  the  same  as  claim  1  in  the  original. 
It  combines  a  throwing  arm  and  a  clip  for  holding  the  target,  arranged 
to  automatically  release  the  target  as  described.  The  main  contention 
of  defendant  as  to  this  claim  is  that  the  slot  in  the  end  of  the  throwing 
arm  is  a  necessary  element  to  the  operation  of  the  device,  and  without 
it  the  claim  recites  an  inoperative  combination.  But  a  reference  to  the 
drawings  show  that  Stock  illustrated  two  forms  of  releasing  devices,  in 
which  the  slot  is  not  necessary,  but  where  a  hinged  joint  made  it  op- 
erative. The  complainant  is  entitled  to  a  broad  construction  of  this 
claim,  and  I  am  of  the  opinion  that  defendant's  trap,  exhibited  by 
complainant,  is  an  infringement  of  this  claim.  No  infringement  is 
alleged  of  claim  2.  The  complainant's  daim  3  is  for  a  throwing  arm, 
with  a  pivoted  extension  or  target  carrier,  which,  by  the  motion  and 
arrest  of  the  arm,  independently  rotates  on  its  pivot.  It  seems  very 
plain  that  the  defendant's  trap  is  constructed  with  such  a  pivoted  car- 
rier. It  is  not  used  as  an  equivalent  in  any  element,  but  is  substan- 
tially the  same  device,  and,  having  held  this  valid,  I  think  defendant's 
infringement  of  this  claim  is  established.  Claim  4  covers  a  sending  or 
throwing  arm  having  a  pivoted  dip  carrying  the  target,  said  arm  being 
provided  with  .means  for  automatically  releasing  the  target  at  the  ex- 
treme extension  of  the  arm.    This  device  permits  the  target  to  be  re- 
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leased  whenever  the  centrifugal  force  caused  by  the  rapid  swinging  of 
the  arm  is  sufficient  to  carry  the  pivoted  carrier  to  the  point  at  which 
tha  discharge  of  the  target  is  produced.  The  release  may  take  place  be- 
fore the  carrier  reaches  its  extreme  limit.  The  defendant's  trap  contains 
a  self-acting  target-releasing  device,  constructed  upon  the  same  general 
principles  set  forth  in  the  Stock  patent,  and  is  an  infringement  of  it.  A 
decree  will  be  allowed  sustaining  the  validity  of  the  reissued  patent  sued 
upon,  and  finding  that  the  defendant  infringes  the  first,  third,  and  fourth 
claims  thereof,  and  a  reference  to  a  master  for  an  accounting  of  the  profits 
and  damages  resulting  from  such  infringement. 

At  the  October  term,  1890,  a  petition  for  rehearing  was  allowed  on  account 
of  newly-discovered  evidence  of  prior  use  at  Knoxville,  Tenn.  The  case  will 
be  heard  with  this  new  evidence  at  February  term,  1891* 


Parker  v.  The  Little  Acme. 
{District  Courtt  W.  D,  Pennsylvania.    October  11, 1890.) 

1.  Karitimb  Libns— Sbizttkb  07  Vbssei/— Rights  or  Mastbb. 

Where  the  sheriff,  by  virtue  of  a  writ  of  execution,  seized  a  steam-boat,  and, 
after  taking  actual  possession,  ran  the  boat  a  few  days  without  the  consent  or 
knowledge  of  the  owner,  one  who  acted  as  master  and  pilot  during  that  time  must 
look  to  the  sheriff  for  his  compensation,  and  has  no  lien  against  the  boat. 
9.  Bamb— LiBNS  BT  Statb  Laws. 

The  Pennsylvania  act  which  gives  liens  against  domestic  vessels  navigating  the 
rivers  AUegheny,  Monongahela,  and  Ohio  does  not  apply  to  a  boat  running  exclu- 
sively on  the  Beaver  river,  a  tributary  of  the  Ohio. 

In  Admiralty. 

Barton  &  Barton^  for  libelant. 

James  R.  Macfarlanej  for  respondent. 

Acheson,  J.  It  appears  by  the  libelant's  own  admission,  and  other- 
wise, that  he  was  hired  by  the  day;  and  it  is  also  shown  that  he  was 
paid  by  his  employer,  Mr.  Mardorf,  the  owner  of  the  boat,  in  full  for 
his  services  up  to  the  time  (November  7,  1889)  when  the  sheriff,  acting 
under  judicial  process,  took  the  boat  in  execution.  Presumably  it  was 
a  lawful  seizure,  but,  however  this  may  be,  the  sheriff  took  actual  pos- 
session of  the  Little  Acme  under  the  writ  in  his  hands.  Then,  without 
the  consent  or  knowledge  of  the  owner,  but  on  his  own  responsibility, 
he  ran  the  boat  two  days,  and  then  tied  her  up.  Now  the  libelant  knew 
of  the  seizure,  and  for  payment  for  his  services  during  the  short  time  the 
sheriff  undertook  to  run  the  boat  he  must  look  to  that  officer,  whose  bailiff 
or  servant  be  was.  TroviUo  v.  Tilford,  6  Watts,  468,  471.  Most  cer- 
tainly, after  November  9,  1889,  the  libelant  did  not  serve  as  master  or 
pilot,  for  the  boat  did  not  run  at  all,  and  she  remained  under  execution. 
Upon  the  proofs,  it  is  not  apparent  to  me  that  after  the  last-mentioned 
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date  the  libelant  rendered  any  service  whatever  for  which  the  owner  of 
the  boat  is  answerable;  but,  if  he  did,  those  services  were  not  of  a  mari- 
time natare,  and  are  not  the  subject  of  a  lien. 

The  balance  of  the  libelant's  claim  is  of  doubtful  merit  at  the  best, 
but  as  a  lien  it  has  no  standing.  This  was  a  domestic  vessel,  and  at 
home.  Therefore,  no  maritime  lien  for  the  matters  here  involved  could 
arise.  And  then  the  Pennsylvania  act  of  20th  April,  1858,  (1  Purd.  Dig. 
126,)  applies  exclusively  to  vessels  navigating  the  Allegheny,  Mononga- 
hela,  and  Ohio  rivers,  whereas  the  Little  Acme  navigated  the  Beaver  river 
only.  Moreover,  this  statute  does  not  embrace  such  items  as  are  here 
in  question.     Dakell  v.  The  Danid  Kainey  31  Fed.  Rep.  746 • 

Let  a  decree  be  drawn  dismissing  the  libel|  with  costs. 


WisHABT  V.  The  Jos.  Nixon. 
(Distrrict  C(mrt,  W.  D,  PennayJ/oanUu    October  28, 1890.) 

Uabitihb  Contbacts— Care  of  Vessel  at  Pier-t-Liens  bt  State  Laws. 

The  libelant,  late  master  of  a  tow-boat,  at  the  end  of  a  trip  was  hired  to  take  ex- 
clusive custody  and  care  of  the  boat  while  she  remained  moored  at  Pittsburgh,  her 
home  port,  and  to  put  and  keep  her  in  good  order,  and  fit  to  proceed  on  an  antici- 
pated voyage,  whicn  he  did.  He  necessarily  remained  on  board  the  boat  day  and 
night.  It  was  necessary  to  move  the  boat  into  shore  and  out  therefrom  as  the  river 
rose  and  fell,  and  the  chief  perils  to  which  the  boat  was  exposed,  and  from  which 
she  was  to  be  protected  by  the  libelant,  were  perils  of  the  river.  Held,  that  the 
contract  and  the  services  actually  rendered  by  the  libelant  were  maritime,  and  that 
the  lien  for  his  wages  against  the  boat,  given  by  the  state  statute,  was  enforceable 
in  rem  in  admiralty. 

In  Admiralty. 

Oeo,  W.  Acklin,  for  libelant. 

Oeo.  C.  WUeon  and  David  8.  McCann^  for  respondent. 

AcHESON,  J.  Although  the  libelant's  services  on  the  Nixon  w^re  ren- 
dered at  her  home  port,  yet  it  is  very  clear  that  he  has  a  lien  against 
the  boat  for  his  wages  by  virtue  of  the  Pennsylvania  act  of  April  20, 
1858,  relating  to  vessels  navigating  the  rivers  Allegheny,  Monongahela, 
and  Ohio.  1  Purd.  Dig.  126.  The  debatable  question  is  whether  the 
libelant's  services  were  performed  under  a  maritime  contract,  or  were  of 
a  maritime  character,  so  as  to  give  him  a  right  to  sue  in  rem  in  admi- 
ralty, agreeably  to  the  practice  sanctioned  by  the  cases  of  Peyrovx  v. 
Howard,  7  Pet.  324,  and  The  Lottawanna,  21  Wall.  558.  The  libelant 
was  called  a  ^'watchman,"  but  he  was  much  more;  and  indeed  his  serv- 
ices went  far  beyond  those  of  an  ordinary  ship-keeper. 

I  find  the  material  facts  of  the  case  to  be  these:  The  Nixon  is  a  steam 
tow-boat.  In  November,  1889,  upon  the  termination  of  a  trip,  the  boat 
was  moored  in  the  Monongahela  river,  at  the  public  wharf  in  the  port 
of  Pittsburgh,  awaiting  anticipated  employment.     The  libelant,  who  is 
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a  river  man  of  many  years'  Experience,  and  had  just  made  a  trip  oh  the 
Nixon  as  master,  was  employed  by  her  owner  to  take  exclusive  custody 
and  care  of  the  boat  while  she  remained  in  port,  and  to  exercise  general 
supervision  over  her,  putting  and  keeping  her  in  good  order,  and  in  read- 
iness to  proceed  on  an  expected  trip,  when  the  libelant  was  again  to  act 
as  her  master.  A  boat  lying  where  the  Nixon  was  must  be  moved  in 
against  the  shore  and  out  therefrom  as  the  river  rises  and  falls;  other- 
wise, in  times  of  freshets  she  is  liable,  on  the  one  hand,  to  be  struck  and 
damaged  by  floating  objects,  or,  on  the  other,  to  get  aground  as  the  wa- 
ter recedes;  and  she  is  also  to  be  protected  from  the  movements  of  other 
vessels  coming  in  and  going  out.  It  is  therefore  necessary  to  have  a 
proper  person  on  board  a  boat  so  situated  to  guard  her  against  these  dan- 
gers, and  to  that  end  the  libelant  was  kept  on  the  Nixon,  and  he  served 
the  boat  in  the  manner  just  indicated.  In  the  performance  of  his  duties 
it  was  incumbent  on  the  libelant  to  remain  aboard  the  boat  day  and 
night,  and  this  he  did  during  the  time  covered  by  his  claim.  There  was 
a  great  deal  of  high  water  during  the  period  of  the  libelant's  service,  and 
much  of  the  time  he  kept  up  steam  in  the  nigger  boiler  to  meet  emer- 
gencies, and  he  used  steam  in  sparring  the  boat.  Moreover,  the  libel- 
ant overhauled  and  repaired  all  the  lines  and  rigging,  mended  broken 
chains,  lowered  and  painted  the  chimneys,  oiled  the  machinery,  kept 
the  pipes  connected  with  the  boilers  drained,  to  prevent  their  bursting  in 
freezing  weather,  had  some  other  needed  repairs  about  the  boat  made, 
and  assisted  in  making  them,  and  generally  did  whatever  was  necessary 
to  get  and  keep  the  boat  in  good  order,  and  in  a  fit  condition  to  proceed 
upon  a  voyage  when  called  on ;  and  all  this  was  within  the  scope  of  the 
contract  of  hiring.  While  the  boat  was  in  the  custody  of  the  libelant, 
her  license  expired,  and,  by  direction  of  the  owner,  the  libelant  had  her 
boilers  officially  inspected;  he  preparing  the  boat  for  the  inspection,  and 
personally  giving  the  required  aid  when  the  tests  were  made  by  the  lo- 
cal inspector,  and  in  the  new  papers  the  libelant  was  named  as  master. 
Now,  in  view  of  the  facts  shown,  it  seems  to  me  that  the  contract  here 
was  essentially  maritime,  and  that  the  services  actually  rendered  by  the 
libelant  were  nautical.  The  contract  related  to  a  vessel  afloat  and  about 
to  proceed  on  a  voyage,  and  it  concerned  not  only  her  preservation  from 
marine  dangers,  but  her  reparation,  and  the  fitting  of  her  for  navigation. 
The  libelant's  services  directly  promoted  all  those  objects.  The  princi- 
pal dangers  to  which  the  boat  was  exposed,  and  from  which  she  was  to 
be  protected,  were  perils  of  the  river.  The  services  in  that  regard  here 
rendered  were  not  those  of  a  landsman.  They  could  be  performed  prop- 
erly by  a  mariner  only.  It  is  settled  that  a  claim  for  wharfage  is  cog- 
nizable in  admiralty.  Ex  parte  Eagton,  95  U.  S.  68.  But  if  the  contract 
of  a  wharfinger  is  maritime,  why  not  such  a  contract  as  the  one  involved 
here?  Again,  we  find  it  decided  in  Leathers  v.  Blessing,  105  U.  S.  626, 
629,  that  the  fact  that  a  vessel  had  completed  her  voyage,  and  was  se^ 
curely  moored  to  the  wharf  where  her  cargo  was  about  to  be  discharged, 
and  had  communication  with  the  shore  by  a  gang-plank,  did  not  deprive 
her  of  the  character  of  a  water-borne  vessel,  or  oust  the  jurisdiction  in 


Digitized  by 


Google 


928  FEDERAL  REPORTER,  vol.  43. 

admiralty  over  a  tort  there  committed  on  her.  Upon  the  question  of 
jurisdiction,  then,  my  judgment  is  with  the  libelant. 

This  oondusion  by  no  means  conflicts  with  the  ruling  of  this  court  in 
McGinnis  v.  The  Grand  Turk,  2  Pitts.  R.  826,  or  the  decision  of  the 
district  court  of  the  eastern  district  of  Pennsylvania  in  the  case  of  The  E. 
A,  Barnard^  2  Fed.  Rep.  712.  The  ruling  in  the  latter  case  was  that  a 
watchman  and  ship-keeper  had  no  lien,  under  the  sreneral  maritime  law, 
for  services  rendered  at  the  home  port  of  the  vessel;  and  this  really  was 
the  point  decided  in  the  case  of  The  Grand  Tmh.  Moreover,  there  the 
boat  was  laid  up  for  repairs  at  the  marine  railway,  and  the  service  of 
the  watchman  was  but  the  work  of  a  landsman.  But  here  there  is  a  stat- 
utory lien,  and  the  special  &cts  of  the  case  distinguish  it  from  the  cases 
upon  which  tlie  respondent  relies. 

Touching  the  merits  of  the  controversy,  I  deem  it  unnecessary  to  recite 
or  discuss  the  proofs.  It  is  sufficient  to  say  that,  upon  a  careful  consid- 
eration of  aU  the  evidence,  I  am  of  the  opinion  that  the  defenses  based 
on  the  alleged  negligence  and  misconduct  of  the  libelant  are  not  made 
out,  and  I  think  the  libelant  is  justly  entitled  to  recover  the  full  amount 
of  his  claim.  Let  a  decree  be  drawn  in  favor  of  the  libelant  for  the 
amount  of  his  daim,  with  interest  from  date  of  suit,  and  costs. 


McCreery  9.  The  Jessie  Russell. 
(Circuit  Court,  D.  New  Jersey.    September  26, 1890.) 

Oolubion—Stbam  and  Saiuno  Vbssel. 

The  lighter  Barbara  was  coming  down  the  North  river,  her  sails  filled  from  the 
starboard  side,  intending  to  ro  as  near  the  Battery  as  was  safe,  and  into  the  Bast 
river.  A  tug  and  sloop  were  disoovered  pointing  up  the  river,  and  towards  the  New 
York  shore.  Just  before  the  collision  the  sloop  starboarded  her  helm  to  gO  about, 
and  struck  the  tag,  which,  to  avoid  damage,  went  ahead  at  full  speed,  and  struck 
the  lighter  in  her  starboard  bow,  sinking  her.  The  lighter  would  have  cleared  the 
sloop.  Held  that,  as  all  the  lighter  had  to  do  was  to  nold  her  course,  the  tug  was 
liable  for  the  colUsion.    Affirming  88  Fed.  Bep.  6S4. 

In  Admiralty.  On  appeal  from  district  court.  Sea  33  Fed.  Bep. 
624. 

John  Griffinj  for  claimant  and  appellant. 
Hyland  &  Zahriekie,  for  libelant  and  appellee. 

Bbadley,  Justice.  I  am  entirely  satisfied  with  the  decree  made  by 
the  district  court  in  this  case,  and  adopt  the  findings  of  fact  proposed 
by  the  libelant,  appellee,  and  also  the  first,  third,  and  fourth  conclusions 
of  law  proposed  by  him.  Let  a  decree  be  entered  against  the  steam  tug 
Jessie  Russell,  in  favor  of  the  libelant,  for  the  sum  of  $668.84  with  in- 
terest from  the  24th  day  of  December,  1889. 


BUD  07  YOLUMS  43. 
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